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ALFRED B. LAWTHER V8. CHARLES 8. HAMILTON ET AL. 


Unirep STATES oF AMERICA, ) 


,o 


: eee > aa . 8s 
Eastern District of Wisconsin, | 


Circuit Court of the United States for the Eastern District of 
Wisconsin. 


At a stated term of the circuit court of the United States for the 
eastern district of Wisconsin begun and held, according to law, at 
the city of Milwaukee, in said district, on the first Monday (being 
the seventh day) of January, A. D. 1884—present, the Honorable 
Charles E. Dyer, district judge, presiding; also present, Henry Fink, 
marshal: Kdward kK urrtz, clerk—among other the following proceed- 
ings were had, to wit: 


Autrrep 3. Lawrner, Complainant, 

Us, . . 

Cuarvtes 8. Hamitton & Timoruy W. Goopricnu, De- In Equity. 
fendants. | 


Be it remembered that heretofore, to wit, on the fifth day of De- 
cember, A. D. 1881, came the above-named complainant, by his 
solicitors, Messrs. Munday, Evarts and Adcock, and filed his bill of 
complaint against these defendants, as follows: 


2 Bill of Complaint. 


To the honorable the judges of the circuit court of the United States 
for the eastern district of Wisconsin, sitting in equity: 

Alfred LB. Lawther, a citizen of the State of Illinois and residing 
at Chicago, in said State, brings this his bill of complaint 
against Charles S. Hamilton and Timothy W. Goodrich, who 
are citizens of the State of Wisconsin and residents of the 

astern district thereof. 

And thereupon your orator complains and says— 

That heretofore and before the twenty-eighth day of September, 
A. D. 1875, your orator became and was the original and first in- 
ventor of certain improvements in processes of treating oleaginous 
seeds not known or used by others before his said invention thereof 
and not in publie use or on sale for more than two vears before his 
application for a patent therefor; and, being such first and original 
inventor, your orator made application by a proper petition to the 
Commissioner of Patents for letters patent upon said invention and 
paid the fees required by law therefor; whereupon, having complied 
with all the requirements of the statute in that case made and pro- 
vided, certain letters patent of the United States, dated the twenty- 
eighth day of September, A. D. 1875, numbered 168,164, duly signed, 
sealed, and executed and in due form of law, were issued and delivy- 
ered to your orator for the said invention; and thereby there was 
granted to your orator, his heirs and assigns, the full and exclusive 
right and liberty of making, using, and vending the said invention 
for the term of seventeen years from and after the date thereof, a 
description of said invention being contained in the specification, 
copy whereof was annexed to said letters patent and made a part 

o1U 
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thereof, as by the said letters patent, or a duly certified copy thereof 
here in court to be produced, will more fully appear. 

And your orator attaches hereto and makes a part of his bill of 
complaint a copy of the specification so annexed to said letters pat- 

ent, and marks the same “ Exhibit A.” 
4 Your orator aiso shows that he is the sole owner of all the 

rights and privileges granted or intended so to be in and by 
said letters patent; that such rights and privileges have been and 
are of great pecuniary benefit and advantage to your orator, who, 
together with his licensees, have heretofore been in the exclusive 
possession and enjoyment thereof, and would now be in such ex- 
clusive possession and enjoyment but for the infringements by the 
defendants hereinafter complained of; that the said invention has 
been extensively used by the public, and that the public have gen- 
erally acquiesced in your orator’s said exclusive property therein, as 
well as in the validity of said letters patent. 

Your orator further shows that the defendants, well knowing the 
premises, but contriving to injure your orator and to deprive him of 
the benefits and advantages which might and otherwise would 
accrue to him, did, after the date of said letters patent and previous 
to the commencement of this suit, at Milwaukee, in said district, 
and elsewhere, without the license of your orator and against his 
will and protest and in violation of right and in infringement of 
said letters patent, unlawfully and wrongfully use or cause to be | 
used the invention and improvement patented by said letters patent, 
and still continue and threaten to continue so to do, in violation of 
your orator’s rights as aforesaid. 

Your orator further shows that the defendants have had notice of 
your orator’s rights in the premises and that they were infringing 
thereon, and they have been requested to desist therefrom ; but, not- 
withstanding such notice and request, the defendants still continue 
such unlawful acts of infringement. 

All of which acts and doings of the defendants are contrary to 

equity and good conscience, and tend to the great loss and 
5 injury of your orator, and have caused him great damage 

and deprived him and are still depriving him of great gains 
and profits which he might and otherwise would have obtained and 
received. 

Your orator further shows, upon information and belief, that the 
defendants have made and realized large profits and advantages 
from the using of said patented invention to which your orator is 
entitled and whereof he prays a discovery. 

To the end, therefore, that the defendants may, if they can, show 
why your orator should not have the relief hereby prayed and may, 
according to the best and utmost of their knowledge, remembrance, 
information, and belief, full, true, direct, and perfect answer make 
to all and singular the matters aforesaid (your orator hereby waiv- 
ing, pursuant to the statute, the necessity of the answer of the de- 
fendants being put in under their oaths), and that as fully and par- 
ticularly as if the same were here repeated and they were distinctly 
interrogated thereto ; 


> 
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That the defendants may be compelled to account for and pay 
over the profits by them acquired and the damages by your orator 
sustained from the aforesaid unlawful acts of the defendants, and 
that the defendanis, their agents, servants, workmen, and attorneys, 
be perpetually enjoined from directly or indirectly making or caus- 
ing to be made, using or causing to be used, vending or causing to 
be vended, or in any way counterfeiting or imitating, the said in- 
vention or any part thereof ; 

Also that the defendants and the persons aforesaid be enjoined, in 
manner as aforesaid, provisionally and pending the suit; also that 
the defendants be deereed to pay the costs of this suit to be taxed, 

and that your orator may have such further or other relief 
6 in the premises as the nature of the circumstances of this 
case may require and to your honors shall seem meet: 

May it please your honors to grant unto your orator a writ of in- 
junction issuing out of and under the seal af this honorable court, 
to be directed to the said defendants and their attorneys, solicitors, 
agents, and servants, commanding and restraining them and each 
of them as hereinbefore prayed. 

May it please your honors to grant unto your orator a writ of sub- 
poena, to be directed to the said defendants, Charles 8. Hamilton and 
Timothy W. Goodrich, thereby commanding them at a certain time 
and under a certain penalty, therein to be limited, personally to 
appear before tbis honorable court and then and there to answer 
the premises and further to stand to, perform, and abide such order 
and decree therein as to your honers shall seem agreeable to equity 
and good conscience. 

And your orator will ever pray, &e. 

A. B. LAWTHER. 

MUNDAY, EVARTS & ADCOCK, 

Solicitors for Complainant, 68 Honore Block, Chicago, Ill. 

EDWARD 8S. EVARTS, Of Counsel. 


UNITED STATES OF AMERICA, ) as 
r . . . . . > Me 
Northern District of Jllinois, § 


On this 29th day of November, A. D. 1881, before me personally 
appeared the above-named Alfred B. Lawther and made oath that 
he has read the above bill by him subseribed and knows the con- 
tents thereof, and that the same is true of his own knowledge, ex- 

cept as to matters which are therein stated on information 
7 and belief, and as to those matters he believes it to be true. 
[SEAL.. | H. M. MUNDAY, 
Notary Public. 
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Exuisit “A.” 
Unitrep States Parent OFPIce. 
Aurrep B. Lawruer, of Chicago, Illinois. 
Improvement in Processes of Treating Oleaginous Seeds. 


Specification forming part of Letters Patent No. 168,164, dated Sep- 
tember 28, 1875; application filed March 6, 1875. 


Case A. 


To all whom it may concern: 

Be it known that I, Alfred B. Lawther, of Chicago, in the county 
of Cook and State of Illinois, have invented a new and improved 
process for treating oleaginous seeds, of which the following is a 
specification : 

The object of my invention is to improve the process of working 
flaxseed, linseed, and other oil seeds in such a manner that a greater 
vield of oil is obtained at a considerable saving of time and power 
in the running of the crushing, mixing, and pressing machines, 
while also a cake of superior texture Is produced. 

Hitherto it has been the practice to crush the vil seeds between 
revolving rollers, and completing the imperfect crushing by passing 
them under heavy stones known as edge-runners or mullers, under 
addition of a quantity of water, the crushed and moistened seed 
being then taken from the muller-stones and stirred in a heated 
steam-jacketed reservoir preparatory to being placed into the presses 
for extracting the oil. 

This process has been found imperfect in regard to many points, 
but mainly on account of the over-grinding of portions of the seed 

and the husks or bran when the seeds were exposed for too 
8 long a time to the action of the muller-stones, so as to form a 

pasty mass and produce an absorption of oil by the fine 
particles of bran, while, on the other hand, the under-grinding, by 
too short an action of the stones, rendered the presses incapable of 
extracting the full amount of oil from the seed. 

The texture of the cake allows in one case hardly the recognition 
of the original material, breaking indifferently in all directions, 
while in the other case it contains uncrushed seeds, causing a loss 
of oil and of nutritious parts. 

My process is intended to remedy the defects of the one at present 
in use, and consists mainly in conveying the oil seeds through a verti- 
cal supply-tube and feeding-roller at such degree of pressure to pow- 
erful revolving rollers that each seed is individually acted upon and 
the oil-cells fully crushed and disintegrated. They are then passed 
directly, without the aid of muller-stones, to the mixing-machine to 
be stirred, moistened, and heated by the admission of small jets of 
water or steam to the mass, and then transferred to the presses. 

The oil seeds are, by my new process, first conveyed to a hopper 
and fluted feed-roller at the top of an upright feed-tube of the erush- 
ing-machine, by wuich the seeds are fed, under suitable pressure, to 
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revolving rollers of sufficient power, which run at asurface speed of 
about one hundred and fifty to two hundred feet per minute. 

‘The pressure on the seeds in the feed-tube is necessary, as the oil 
seeds would otherwise not feed readily into rollers revolving under 
great pressure. The oil seeds are thereby compelled to pass evenly 

and steadily through the rollers, which have, therefore, a 
9 chance to act on all of them and break the oil-cells uniformly 

without reducing any portion to a pasty condition. ‘The bran 
is also left comparatively coarse, so that it shows the nature of the 
seed after pressing. 

The muller-stones and their over or under grinding of any por- 
tion of the seeds are entirely done away with by this mode, which 
makes not only the machinery less expensive, but produces also a 
saving of power required in running the same. The crushed seeds 
are next placed ina steam-jacketed reservoir of the mixing-machine, 
where they are stirred, moistened, and heated by perforated revolv- 
ing stirrer-arms which throw jets of water or steam into the mass so 
as to thoroughly permeate and mix the same. .The crushed and 
moistened mass is then transferred to the presses for the extraction 
of the oil, which operation requires less power on aceount of the 
uniformity of the mass, produces a greater yield of oil, and furnishes 
un improved quality of oil cake or residue of open-grained flaky 
nature, capable of being split in regular pieces at right angles to the 
direction of pressure. 

Having thus described ny invention I claim as new and desire 
to secure by letters patent— 

The process of crushing oleaginous seeds and extracting the oil 
therefrom, consisting of the following successive steps, viz: the crush- 
ing of the seeds under pressure, the moistening of the seeds by direct 
subjection to steam, and, finally, the expression of the oil from the 
seed by suitable pressure, as and for the purpose set forth. 

ALFRED B. LAWTHER. 

Witnesses : 

JAMES WRIGHT. 
CHAS. F. HILLS. 


Whereupon a subpeena issued, returnable the first Monday of Jan- 
uary next, as follows: 


aa Unirep STatres oF AMERICA, 


. . 7 . re . “ SS " 
Eastern District of Wisconsin, | 
[SEAL. | The President of the United States of America to Charles 
Ss wy de ‘ . .* + ‘ . ‘ ° 
S. Hamilton and Timothy W. Goodrich, Greeting: 


You are hereby commanded that you personally appear before 
the judges of the circuit court of the United States of America for 
the eastern district of Wisconsin, in our court of chancery in and 
for the district aforesaid, on the first Monday of January next en- 
suing, at Milwaukee, to answer to a bill of complaint exhibited 
against you in our said court by Alfred b. Lawther. 

And to do further and receive what our said court shall have 


itors, and filed their answer as follows: 
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considered in that behalf; and this you are not to omit under the 
penalty which may ensue. 

This process of subpcena is directed to the marshal of this district, 
who is hereby commanded to serve the same upon the said Charles 
8. Hamilton and Timothy W. Goodrich, if to be found in his dis- 
trict, and due return thereof make. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at the city of Milwaukee, in 
the said district, this fifth day of December, in the year of our Lord 
one thousand eight hundred and eighty-one, and of our Independ- 
ence the one hundred and sixth. 

EDWARD KURTZ, Clerk. 

MUNDAY, EVARTS & ADCOCK, 

GS Llonore Block, Chicago, Ilis., Solicitors. 


It is ordered by our said court that the said Charles S. Hamilton 
and ‘Timothy W. Goodrich, the defendants aforesaid, do enter their 
appearance in this suit in the clerk’s office on or before the day and 
time at which this subpcena is returnable as aforesaid; otherwise 
the bill filed may be taken. as confessed. 


ll Return to Subpa na. 


“Served on the within-named Charles S. Hamilton, at Milwaukee, 
by leaving a copy of this subpoena at his usual place of abode with 
an adult member of his family, to wit, his domestic, and on the 
within-named ‘Timothy W. Goodrich, at Milwaukee, by leaving a 
copy of this subpeena at his usual place of abode with an adult 
member of his family, to wit, his son, this 5th day of December, A. 
Db. 1881. 

“HENRY FINK, Marshal, 
“By HENRY MARSHALL, Deputy.” 


Fees, $4.66. 


December 30, 1881.—This day came Messrs. Davis, Riess & Shepard 


and filed their appearance as solicitors for the defendants. 


february 6, 1882.—This day came the complainant, by his solic- 


itors, and filed his stipulation in writing—“that the defendants 
mmav have an extension of twenty days wherein to file their an- 
swer.” c 


February 14, 1882.—This day came the defendants, by their solic- 
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12 Answer. 


In-Cireuit Court of the United States, Eastern District of Wisconsin. 
In Equity. 


ALFRED B. LAWTHER 
vs. 
CrraARLeEs S. HamIntron and Timotuy W. Goopricn. 


The joint and several answer of the defendants, Charles S. Hamil- 
ton and Timothy W. Goodrich, to the bill of complaint herein 
exhibited by Alfred B. Lawther, complainant. 


These defendants, now and at all times hereafter, saving and re- 
serving to themselves all manner of benefit and advantage of excep- 
tion tothe many errors and insufliciencies in the complainant’s said 

bill of complaint contained, for answer thereunto, or unto so much 
or such parts thereof as these defendants are ady ised is material for 
them to make answer unto, each answering for himself and not one 
for the other, they jointly and severally answer and say that it is 
true as alleged that letters patent of the United States, No. 168,164, 
were executed and issued to the complainant, and that they pur- 
ported to grant to him the exclusive right to use and vend his sup- 
posed invention, as in his bill of complaint alleged, but that said 
letters patent were duly issued for an original and first invention of 
any improvements in the processes of treating oleaginous seeds, or 
that the com >lainant was the original and first inventor of said 
alleged improvement or invention these defendants and each of them 
deny ; and they further severally deny that said supposed improve- 
ment and invention in said process, or any part thereof, as set forth 
in the complainant’s specification and claim thereof in said letters 
patent, is, or was at the time of his application for letters patent 

thereon, a novel or useful invention; and these defendants 
15 specifically deny that the complainant at any time was the 

original and first inventor of the process of feeding or con- 
veying the oil seeds through a vertical supply-tube and feeding- 
roller, and deny that said process .or step in the process of the com- 
plainant is aught else than the application . the power of gravita- 
oa which is a natural principle in use by all men from time 
iinmemorial, and well understood since the seventeenth century of 
the present era, and the application and use of which, in the man- 
ner and for the purpose in said specification set forth, is not patent- 
able; and they deny that the complainant is the original and first 
inventor of the process of crushing the seeds under pressure or of 
the process or step in the process of the complainant described as the 
expression of the oil from the seed by suitable pressure. 

And these defendants further deny that they or either of them 
have or has at any time used any part of said alleged invention or 
of the supposed improvement described and claimed in said letters 
patent, except such part thereof as these defendants have purchased 
the right to use and have paid the royalty asked therefor, to wit, the 
rollers and roller-frame, one set of which and due license to use the 
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same as a part of said patent the defendants purchased of the com- 
plainant’s agent, duly authorized to sell the same,on or about Octo- 
ber Ist, 188I,and also excepting that further part thereof described 
as the jacket reservoir, Which these defendants say is not novel or 
original with the complainant. 

Further answering, these defendants allege that said letters pat- 

ent are totally void because of said use and application of 
14 said principle of gravitation in two essential parts of the 

alleged improvement patented, as set forth in said specifica- 
tion and claim; and they aver that the act or process of feeding the 
oil seeds through a vertical supply-tube and feeding-roller has been 
used for many years before said patent by the defendant Hamilton, 
at his mills at Fond du Lac and Milwaukee, in said district, and by 
KE. W. Blatchford & Co. at Chicago, in Illinois, and by Barney, 'Tay- 
lor & Co. at Toledo, in Ohio; and they further aver that the so-called 
jacketed reservoir, as a part of the process of crushing seeds and ex- 
tracting oil therefrom, has been well known to and used by all 
crushers of sced and manufacturers of oil from seed for m: uny years 
before said patent, and particularly by the defendant Hamilton, at 
Fond du Lae and Milwaukee, in Wisconsin, and by E. W. Blatch- 
ford & Co. at Chicago, in Illinois, and by Barney, Taylor & Co. at 
Toledo, in Ohio. 

Further answering, these defendants aver that said alleged inven- 
tion, as to all that part thereof which relates to the moistening of 
seeds by direct subjection to steam, is not new, and that the com- 
plainant was not the original and first inventor thereof in this 
country, because, they say, one William Bb. Fisher, of Newark, New 
Jersey, invented the same long before the complainant, and on the 
16th day of July, 1872, the U nited States duly issued to said Fisher 
for his said invention letters patent, nambered 129,018, wherein his 
said invention was named and described as an “improvement in 
seed-steaming apparatus,’ which is in substance identical with the 
complainant’s supposed invention; and thereafter, on March 11th, 
1879, said letters patent No. 129,018 were duly reissued to said 

Fisher as reissue No. 8615. 
15 Further answering, each of these defendants severally says 

that as to whether the complainant is the sole owner of said 
letters patent by him set forth in his bill, and as to whether his sup- 
posed rights thereunder have been or are of much or any pecuniary 
benefit to him, and as to whether his supposed invention has been 
extensively used and generally acquiesced in by the public, they, 
the defendants, have not, and each of them has not, knowledge or 
information sufficient to form a belief, and they therefore leave e the 
complainant to make proof of said allegations in his bill; and they 
further deny that any other matter or thing i in said bill material or 
necessary for these defendants to make answer unto and not hereby 
sufficiently answered unto, confessed or avoided, traversed or denied, 
is true to the knowledge or belief of these defendants ; all which 
matters and things these defendants are ready to aver, maintain, and 
prove as this honorable court shall om and so, having fully 
answered said bill, they humbly pray to be hence dismissed with 


* 
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their reasonable costs and charges in that behalf most wrongfully 
sustained. . 
C. S. HAMILTON, 
T. W. GOODRICH, 


Defendants. 
DAVIS, RIESS & SHEPARD, 
Defendants’ Solicitors, 
115 Wisconsin St., Milwaukee, Wis. 
16 February 20, 1882.—This day came the complainant, by 


his solicitors, and filed his replication as follows: 
Replication. 


Circuit Court of the United States for the Eastern District of Wis- 
consin. In Equity. 


ALFRED B. LAWTHER 
vs, 
CuaARLEs S. HAMILTON and ‘Timotuy W. GooprRIcn. 


This repliant, saving and reserving to himself all and all manner 
of advantage of exception to the manifold insufficiencies of the said 
answer, for replication thereunto saith that he will aver and prove 
his said bill to be true, certain, and sufficient in the law to be an- 
swered unto, and that the said answer of the said defendants is 
uncertain, untrue, and insufficient to be replied unto by this re- 
pliant without this, that any other matter or thing whafsoever in 
the said answer contained material or effectual in the law to be re- 
plied —, confessed, and avoided, traversed or denied is true; all which 
matters and things this repliant is and will be ready to aver and 
prove as this honorable court shall direct, and humbly prays as in 
and by his said bill he hath already prayed. 

ALFRED B. LAWTIER, 
By MUNDAY, EVARTS & ADCOCK, 
HTis Solicitors. 


17 May 25, 1882.—This day came the defendants, by their 

solicitors, and filed their stipulation in writing “that the 
time for taking complainant’s proofs be extended until the fifth day 
of June, A. D. 1882.” 

May 26, 1882.—Depositions on behalf of complainant ree’d per 
express and filed. 

October 7, 1882.—This day came the defendants, by their counsel, 
and, on their motion, it is ordered by the court that they have leave 
to amend their answer as per amendments this day filed; and it is 
further ordered that the replication to the answer heretofore filed 
stand as the replication to the answer as amended, and that the tes- 
timony already taken by the defendants stand as taken under the 
issue made by said amended answer; which said amendments to 
answer are as follows: 
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Amendment- to Answer. ] 


In Cireuit Court of the United States, Eastern District of Wisconsin. 
In Equity. 


ALFRED B. LAWTHER 
v, 
CHarues S. Hamittron & Timotuy W. Goopricn. 


18 The defendants, for an amendment to their answer, to be 

inserted therein immediately after the words “and by Barney, 
Taylor & Co., at Toledo, in Ohio,” near the end of the seventh folio 
thereof, allege and show to this honorable court as follows: 

And they further aver that the act or process of crushing oil seeds 
by rollers set vertically one over another, substantially as deseribed 
and claimed by the complainant as a part of his alleged invention, 
has been used many years before said patent by Grove Brothers, at 
Phil: adelphia, in Pennsylvania; and by I. & ©. More & Co., at Jer- 
sey City, in New Jersey; and by Jewett & Sons, at Staten Island, in 
New York; and by I. P. Evans & Co., at Indianapolis, Indiana, and 
by H.S. Clark & Co. and Wells & Co., at Mendota, Illinois; and 
these defendants further aver that the direct application of steam to 
the crushed seed, substantially as described and claimed by the com- 
plainant, was known and used before said patent by one Force, at 
Jersey City,in New Jersey, and by I. P. Evans & Co., at Indianapolis, 
Indiana. 

And they also amend their answer by adding at the end of the 
paragraph, about the middle of folio eight, the following words : 
“and by I. P. Evans & Co., at Indian: polis, Indiana. , 

C. 5. HAMILTON, 
T. W. GOODRICH, 
Defe ndants. 


DAVIS, RIESS & SHEPARD, 
Defendants’ Solicitors, Milwaukee, Wis. 


January 13, 1883.—This day came the defendants, by their coun- 
sel, and moved the court, upon affidavit filed, that the complainant 
be required to file further security for costs; and said motion being 
submitted by the counsel of the parties the court held the same under 
consideration. 

January 15, 1885.—This day came the parties, by their counsel, 
and, on consideration of the motion of the defendants that the com- 

plainant be required to file further security for costs, it is 
19 ordered by the court that the complainant give such further 

security In thesum of one hundred dollars, either by filing 
a bond in that amount, with surety approved by the clerk, or by 
making a deposit of that amount in money, as he may elect. 

January 19, 1885.—$100 deposited by complainant with the clerk 
as additional security for costs. 

April 16, 1885.—Testimony on behalf of defendants received from 
I’. Bloodgood, Esq., & filed. 
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First Hearing. 


April 17, 1885.—This day this cause came on to be heard upon 
the pleadings and proofs, and was argued by Mr. Munday for the 
complainant, and by Mr. Chas. IE. Shepard for the defendants, and, 
being submitted, the court took the same under consideration. 

May 8, 1883.—Ordered by the court that this cause be reargued 
before the full bench. | 

June 11, 1883.—The defendants’ motion for leave to put in further 
proofs, on the ground of newly discovered evidence, having come on 
to be heard, after hearing counsel for both parties & on the affida- 
vits filed for the motion, it is ordered by the court that the defend- 
aunts have leave to amend their answer by setting up prior use of 

the invention by James Wright & Cornelius Kimpler, or 
20 either of them, and after such amendment and within ten 

days from this date, to take thé testimony of said Wright and 
Kimpler in support of the defenses of prior use, and that complain- 
ant was not the first inventor; that the complainant have ten days 
thereafter for proofs in rebuttal, and the defendants shall pay the 
expenses of taking all said proofs for both parties, and this order is 
without prejudice to defendants’ right to apply for leave to take the 
testimony of one Force, in New Jersey, to the same defenses, if they 
shall be so advised, reserving for future consideration the question 
of the allowance of a counsel fee to complainant’s solicitors on ac- 
count of taking such testimony. 

June 29, 1883.—Depositions of C. Kiwnpler & James Wright on 
behalf of defendants filed. 


And afterwards, to wit, at a stated term of said court begun and 
held according to law, at the city of Milwaukee, on the first Monday 
(being the first day) of January, A. D. 1884, and on the 120th day 
thereof, to wit, on the 29th day of June, A. D. 1885—present, the 
Hon. Thomas Drummond, cireuit judge, presiding, and also the 
Hon. Charles E. Dyer, district judge—the following proceedings were 
had, to wit: 

21 al aring. 
ALFRED Bb. LAWTHER ) 
vs. -In Equity. 
Cuarves 8S. Hamirron & Trmotiy W. GooprRIicn. 


This day came the parties, by their counsel, Messrs. Munday and 
Adcock appearing for the complainant, and Messrs. Shepard and 
Winkler for the defendants, and this cause came on to be heard upon 
the pleadings and proofs and was argued by said counsel, and, the 
hearing not being concluded, the same was adjourned until to-mor- 
row morning. 


And afterwards, to wit, on the 30th day of June, A. D. 1883— 
present, the Hon. Thomas Drummond, cireuit judge, presiding, and 
the Hon. Charles E. Dyer, district judge—the following proceedings 
were had, to wit: 
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This day came the parties, by their counsel, and the hearing of 
this cause was resumed, and, being eoncluded, the court took the 
same under consideration, and on said hearing the following testi- 
mony was read in evidence, to wit: 


Complainant's Testimony. 


Circuit Court of the United States for the Eastern District of Wis- 
consin. In Equity. 


2? ALFRED B. LAWTHER 
v3. 
CHARLES 8S. HAMILTON and Timotrny W. GoopRICH. 


23 At Chicago, in the northern district of Illinois, on this 19th 
day of May, A. D. 1882, at 10 o’clock in the forenoon, before 
me, I]. M. Munday, a notary public within and for Cook county, 
Ilinois, residing in Chicago, in said district, at the office of Munday, 
Evarts & Adcock, room 68, Honore Block. 
Present: John W. Munday, Esq., on the part of said complainant, 
and Charles E. Shepard, Esq., on the part of the defendants. 


And thereupon the following proceedings were had before me 
in said cause, pursuant to the stipulation and notice hereunto ap- 
pended : 


SIDNEY McDouGAtt, a witness on behalf of the complainant, was 
here produced, and, being duly sworn, testified, in answer to inter- 
rogatories propounded to him by Joun W. Munpay, Esq., counsel 
for complainant, as follows: 


Q. What is your name, residence, and occupation ? 


A. Sidney McDougall; Buffalo, New York; linseed-oil manufaet- 
urer. 

Q. What process does your factory employ ? 

A. One that is called the Lawther process. 

Q. What capacity is your factory ? 

A. We can work up 1,500 bushels of seed in a di ay. 

Q. Please describe brie fly and generally the Lawther process which 
you use, commencing with the whole seed. 

A. The seed is first run through five iron rollers; from there it is 
conveyed to a heater, steam is ap yplied to it,and then passed through 
the moulding-m: ichine, and after being moulded it is put in the 
presses and the oil is extracted by pressure. 

(. What do the rollers do to the seed ? 

They crush it,so as to prepare it for applying steam to it. 
Q. You speak about the moulding-machine ; is that employed to 
shape the material for the press ? 
24 A. It is. 
Q. What results do you attain by the use of this process as 
compared with the older methods that you know of ? 

A. We can make a cake that has four per cent. less of oil in it 

than the old way. 
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Q. Do you mean to say that you obtain a yield of more oil by 
this process? | 

A. That means about one pound and six-tenths of a pound more 
oil out of a bushel of flaxseed. 

Q. In a mill of the capacity of yours, how much oil saved does 
that mean a day ? 

A. That means 320 gallons a day saved. 

Q. Atthe present price of oil, what is that amount of oil worth ? 

A. About $160.00. 

Cross-examination by Mr. SHEPARD: 

(. Prior to the use of the complainant’s process, what process did 
you use for crushing the seed ? 

A. This is the only process that I have been interested in. 

(). What process did your partner use, if you know? 

A. The old-process by the grinding with muller-stones and heat- 
ing or tempering the seed with water. 

(). How long have you been in the business”? 

A. Three years and a little over. 

(). How long has the Lawther process been used in your mill? 

A. We started up the machinery in the latter part of July, 1879. 

(). What were those old muller-stones you speak of ? 

A. They were two large stones revolving on a sort of platform. 

Q. They were similar in shape to grindstones, were they not? 

A. Yes. 

(). Was any other pressure applied by the muller-stone to 
20 the seed than simply the pressure of its own weight? 
A. That is all. 

(). How are these five revolving rollers set ? 

A. They are in a frame one above the other. 

Q. An upright frame ? 

A. Yes. 

(). They simply rest upon each other by their own weight? 

A. I should say their belts pull them down a little; by that I 
mean the belts add a little to the weight by pulling down. 

(). ‘The surfaces of the rollers touch, do they not? 

A. Yes. 

Q. That is, they touch as they are naturally set in the frame be- 
fore they are belted ? | 

A. Yes. 

Q. When the crushed seed is put in the heater how is steam ap- 
plied to it? 

A. The steam is allowed to enter into the seed by a perforated pipe 
revolving inside the heater; that is to give it the moisture. Then 
there is heat applied to the bottom and sides of the heater—that 1s 
to say, the heater itself is a steam-jacket. 

Q. This perforated pipe by which steam is thrown into the seed is 
an arm revolving froma central shaft, is it not? Is an arm re- 
volving from a shaft in the center of the heater, is it not? 

A. Yes. 
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Q. How is the steam communicated to the perforated revolving 
pipe or arm ? 

A. by a steam-pipe through the central shaft from above. 

Q. Is the moulding-machine any part of the Lawther process ? 

A. I don’t think so; I am not sure about that. It was bought 
with his machinery. 

Q. Do you know where the moulding-machine that you use is 
manufactured ? 

—. Il understood that all the machinery came from Chicago. 

Q. Is the press any part of the Lawther process ? 

A. I think not. It is part of the process, but it is not pat- 

ented. 
26 Q. Did you buy your whole outfit of machinery from Mr. 
Lawther? | 

A. It was bought through him. 

Q. How much of it or what parts of it did he sell to you covered 
by his patent? 

A. I couldn’t answer that only by looking up papers that we have 
got. 
Q. State to the best of your knowledge what parts of the entire 
process of reducing the seed to oil is the process of Mr. Lawther? 

A. The manner of crushing the seed by the rolls and the manner 
of applying the steam to it. 

(). When you say you obtain by this process one and six-tenths 
pounds more of oil to the bushel of flaxseed, what method do you 
compare with the one that you use? 

A. With the method by which they ground up the seed by muller- 
stones and used water to dampen with. : 

Q. Did the mullers do any grinding? 

A. They ground it up finer. 

Q. By that old process what was the first thing done with the 
natural seed ? 

A. It was run through iron rollers. 

Q. To what particular part of the present process do you attribute 
the saving of oil? 

A. To the manner of crushing with rolls and the applying the 
steam to it, leaving it in a spongy condition, whereas the use of the 
muller-stones glued the seed together. 

Q. Was the water applied to the meal before or after it was run 
through the mullers ? 

A. Well, I have never worked in that machinery; I have only 
been around mills where they worked it. I should say it was ap- 
plied after it had been run through the mullers, and while the meal 

was in the heater. 
27 ©. How does the manner of crushing the seed by the 
Lawther process tend to save anything—by the thoroughness 
with which it is done, or by anything peculiar in the process? 

A. Well, it crushes it, flattens the seed out; it opens the pores so 
that when it is put into the press it allows the oil to run out better, 
we think, than when run through muller-stones, which glues it up. 
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Q. Isn’t it simply the difference of thoroughly crushing that makes 
the difference? 
A. No. I think it is in the manner of crushing that makes the 
difference. 
SIDNEY McDOUGALL. 


Subseribed and sworn to before me this 19th day of May, 1882. 
H. M. MUNDAY, 
Notary Publie. 


ALEXANDER Harpy was then produced on behalf of the com- 
plainant, and being duly sworn was examined in chief by J. W. 
MUNDAY, sq., and testified as follows: 


Q. What is your name, residence, and occupation ? 

A. Alexander Hardy; Logansport, Indiana; manufacturer of lin 
seed oil. 

(). How long have you been engaged in the business of manufact- 
uring linseed oil? 

A. Fifteen years. 

(. What process are you now using in your factory ? 

A. Iam using the Lawther process. 

(). Please describe the process you are using, briefly, beginning 
with the whole seed. 

A. The seed is passed through a stack of five high rolls, then con- 
veyed into a heater jacket, and there moistened by steam, taken 
from there, moulded into a cake,and placed into a press, then power 
applied, and the oil extracted. a 

(). Hlow long have you been using this process ? 

A. I believe it is four years this coming June. 

Q. Prior to that time what process did you use? 
A. We used what was called the old process. 

(). Please describe that old process, commencing with the 
whole seed. 

A. The seed was passed through two iron rolls; from there it was 
placed under the mullers; water was applied while the meal was under 
the mullers. Whenthe meal was sufficiently mulled it was then put 
into heaters, and when sufficient heat was applied it was put into 
the press and the oil extracted. 

Q. What difference, if any, is there in the yield of oil between 
this old process and the process you are now using, which you call 
the Lawther process ? 

A. With us it has been from three to five per cent. better yield of 
oil with the Lawther process than with the other. 

Q. About how much oil is that per bushel, Mr. Hardy, on the 
average ? 

A. It would be about a pound to the bushel of seed. 

. I have here a model of a set of five high rolls, which I will 
ask the notary to mark “Complainant’s Exhibit 1,” and I will ask 
you, Mr. Hardy, whether that is a substantially correct representa- 
tion of the rolls employed by you in your mill? 

A. Yes, sir; it is that. 
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The model marked Complainant’s Exhibit 1 is offered in evi- 
dence. 

Q. I now show you a model of a steam-jacket heater, which the 
notary will mark “Complainant’s Exhibit 2,” and I will ask you, 
Mr. Hardy, whether or not that is a substantial representation of 
the heater employed by you in conjunction with the five high rolls 
at your mill? 

A. Xea, ar: it is 

Q. I have here a model, which the notary will mark “ Complain- 
ant’s Exhibit 3,” and I will ask you, Mr. Hardy, what that repre- 

sents, if you know? 
29 A. ‘That represents the mullers in general use and also the 
mullers which we used prior to our use of Mr. Lawther’s pro- 
cess. 


The models, “ Exhibits 2 and 38,” are now offered in evidence. 


Cross-examination by Mr. Surrarp: 

Q. What parts of the complete process of manufacture of seed 
into oil are covered by the so-called Lawther process, as you under- 
stand it? 

A. The rolls and heater, as I understand it. 

Q. You say the old process passed the seed through two iron 
rollers. How were those rollers set? 

A. They were set in a horizontal position. 

Q. And how were they operated ? 

A. They were driven by a pulley and held together by tempering 
screws. 

Q. Did they not do their work — substantially the same manner 
as the rolls in “ Exhibit 1?” 

A. The old-process rolls that we used and all I ever saw were used 
in a horizontal position and were held together by tempering screws. 
There was a belt on one, and the other ran by friction. They did 
not crush the seed so effectually as the five high rolls, passing through 
but the one time. 

Q. Would they not have crushed the seed as thoroughly if the 
process had been repeated by passing the seed through two or more 
sets of rolls successively ? 

A. Well, it is possible now that it would. The rolls that I have 
always saw used in a great many mills were short, and with many 
of the crushers they merely wanted to break the seed with the rolls 
and do the balance of the work with the muller. 

Q. Suppose the old rolls had been made of the same length 

30 and diameter of the new ones, and three or four sets of them 

had been used successively, passing the seed on from one to 

another, would not the same effect have been obtained as in the new 
ones ? 

A. With the'same rolling surface, I think it would. 

Q. What you call rolling surface is determined by the length and 
circumference of the roll and its rate of revolution, is it not? 

A. Yes, sir. 
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Q. Can you not, therefore, get the same rolling surface with rolls 
of different length and diameter by varying the rate of revolution 
proportionally? 

A. I think so—yes, sir. 

Q. That is a simple question of mathematics as applied to me- 
chanics, is it not? 

A. Yes. 

Q. Mr. Hardy, are you an expert mechanic? 

A. No, sir; I do not claim to be. 

Q. But you are familiar with all the mechanical appliances in the - 
oil manufacture? 

A. Yes, sir; I have made it a study since I have been in the busi- 
ness as much as [| could. 

Q. Look at “Exhibit 1,” please. How are the rolls operated? 

A. There is a belt on each of these and a pulley directly under- 
neath. 

Q. The belts are run onto the pulley on the alternate rolls, are 
they not? 

—. Yes, sir; just as this model represents. 

Q. And the other rolls in between them are run by friction from 
the belted rolls? 

A. Yes, sir. 

Q. Is any other pressure applied to the seed in passing through 
the rolls than the simple weight of one roll upon the other? 

A. No, sir. 

Q. Is there anything peculiar or novel in the principle or process 
of crushing substances by passing them between heavy revolving 

rollers in contact with each other? 
3 A. I scarcely know how to answer that question. There is 
nothing peculiar about it excepting that it crushes the sub- 
stance well—gets it into a fine fibre. I have seen rollers for passing 
paper through and crushing substances; nothing new about that. 

Q. It is a process long and familiarly applied in various indus- 
trial arts, is it not? 

A. Yes, sir. 

(). I see that the axes in these five rolls are not set in the same 
perpendicular line, but are set in a zigzag line. Is there anything 
peculiar or novel in that? 

A. It is thought that it makes it run steadier—throwing it off 
from the center. 

Q. Revolving rolls used for crushing are set sometimes perpen- 
dicularly to each other, sometimes horizontally, and sometimes with 
their axes at an angle between the two, are they not? 

A. | have never seen them set but the two ways—perpendicular 
or horizontal. ° 

Q. Do you mean in the oil business? 

A. Yes, sir. 

Q. I mean generally in machines? 

A. I have seen them in paper-mills at an angle, but in no other 
place. 
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Q. Please state to us what is the theory as to the condition of the 
oil in the seed. 

A. Ido not profess to be expert enough to explain that as it ‘ 

should be. ‘ 

Q. Is not the oil contained in little cells in the seed, which have ; 

to be crushed? 


A. I have never examined it closely enough to know. 

Q. Mr. Hardy, has not a steam-jacket reservoir been in use ever 
since you have been in business? | 

A. The jackets that I used in the old process were of a somewhat 4 
different construction from this “ Exhibit 2.” 

Q. How did they differ? 

A. They were cast-iron and much smaller; there was no differ- 
ence in mechanical structure; there was no steaming or moistening 

apparatus in the old one. | 
2 Q. The perforated steam-pipe, revolving in the inside of 
the reservoir, is the only part of “ Exhibit 2” that is new, is f 

it not? 

A. Yes, sir. 

Q. Did you buy your present machinery of Mr. Lawther ? 

A. Yes, sir. 

Q. Did you buy the machinery simply, or did you get with itany 
documents giving the right to use the patent ? 

A. We bought the machinery, with the right to use the patent for 
the manufacture of linseed oil. | 

Q. Did you receive any writing giving you that right, or did you 
receive it by buying the machinery ? 

A. I am not positive about the writing—it was some four years 
ago—but rather think we did get a writing. / 

Q. You have no such writing with you? | 

A. No, sir. I am not positive about receiving one, but rather 
think so. 


ha 


ALEXANDER HARDY. ‘ 


Subscribed and sworn to before me this 19th day of Mav, 1SS?. 
H. M. MUNDAY, 
Notary Public. 


CnHaries A. McDONALD, produced on behalf of the complainant 
and being duly sworn, was examined in chief by J. W. Munpay, 
Esq., and testified as follows: 


Q. What is your name, residence, and occupation ? 

A. Charles A. McDonald; 750 West Adams street, Chicago; manu- 
facturer of machinery. 

Q. Do you know the defendants, Charles 8. Hamilton and Timothy 
W. Goodrich, or either of them ? 

A. I have met the gentlemen known by those names. 

Q. What business are they engaged in, and where ? 

A. Manufacturing: linseed oil and cake in the city of Milwaukee, 
Wisconsin. 
Q. Have you ever been in their mill at Milwaukee? 
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A. Yes, sir. 
(J. About when were you there, and do you know how they were 
manufacturing linseed oil ? 
Oo A. I was there several times during the latter part of last 
year (1551), and observed their process and had it explained. 
Q. Please describe the process they employ, beginning with the 
whole seed and ending with the extraction of the oil from the cake. 
A. The seed is first passed through a series of rollers similar to 
the “ Exhibit No. 1.” It is then passed through a spout into a heater. 
In passing from the spout to the heater it is struck by a jet of steam 
and water, the quantity of each being regulated by independent 
valves. This model is a fair model of the original in Milwaukee. 


The model referred to by the witness is offered in evidence, and 
the same is marked “ Complainant’s Exhibit 4.” 


Answer continued: The seed is stirred in the heater by means of 
an arm secured to a revolving shaft, dropping at regular intervals 
from a hole in the bottom of the heater to a larger heater 1mmedi- 
ately underneath, where it is further stirred by the same means. It 
is next folded in bags or other covering in the moulding-machine, 
thence taken and put in presses, where the oil is extracted by 
pressure. 

(. Did you see there at that millany muller-stones like or similar 
to model “ Exhibit No.3?” 

A. Yes. 

Q. Were they in use? 

A. No. 

Q. Whereabouts were they? 

A. They were on what I would call the main floor of the factory, 
where the rolls were and the presses. They were not in gear, as far 
as I could see. 

Cross-examination by CHaries E. SHerarp, Esq.: 
Q. When were you first at defendants’ mill? 
A. I think it was in the month of September, 1881. 
od Q. Do you manufacture the oil-making machinery of the 
kinds that Mr. Lawther claims under his patent? 

A. I manufacture a portion of A. B. Lawther’s machinery that is 
used for that purpose—that is, for the manufacture of oil. 

(). What portion of his machinery do you make? 

A. We construct the whole machinery for the mill, but do not 
make all the machinery that is made for Lawther. 

(). You sell his rolls, rollers, and heaters, do you not? 

A. Yes; subject to his instructions. 

Q. Did you sell a set of rolls like “ Exhibit 1” to the defendants 
in 1881? 

A. I contracted to sell a set of rolls, which after use in defendants’ 
factory were returned. 

Q. Why were they returned ? 

A. Defendant stated that they were not sufficiently good for his 
purpose. 
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Q. What was the alleged defect found with them—in material or 
construction ? : 

A. There was no fault found in the construction. Defendant 
claimed that the material was not sufficiently dense or hard—that 
it was porous. 

Q. Were you ever there with the complainant, Mr. Lawther? 

A. Yes; I think in September, 1881. 

Q. Did you inspect those rolls there? 

A. We examined the rolls. 

Q. Did you and Mr. Lawther come to any conclusion whether 
they were defective or not? 

A. Yes; my recollection of the conclusion is that two of the rolls 
were soft. These were immediately replaced by me. 

@. What was done with the new ones ? 

A. I shipped them to Milwaukee. 

Q. Did defendants keep them ? 

A. Defendants returned the two condemned rolls, replacing 
oo them by the two subsequently shipped, using them for some 
time. Afterwards the five rolls were condemned by defend- 

ants. 

Q. What did defendants do with the five rolls finally ? 

A. They returned them to me in Chicago at different times. They 
were shipped on two occasions; perhaps in October and December, 
1881. 

Q. You had certain correspondence with the defendants about 
this matter, did you not? 

A. Yes. 

Q. Have you the letters received from defendants with you ? 

A. Not with me. 

Q. Didn’t you have a good deal of difficulty about that time with 
the rolls, which you had manufactured for this sort of machinery, 
which you had cast for you? 

A. Yes. 

Q. And you rejected quite a lot of thei because they were poorly 
made, didn’t you? 

A. Yes; because they were of poor material—not hard enough. 

Q. Didn’t you finally sell to the defendants the frame and the 
whole contrivance for crushing, except the rolls ? 

A. I finally agreed to sell the roll-frame, without the rolls. 

Q. With the consent or approval of Mr. Lawther? 

A. I didn’t consult Mr. Lawther in this matter. 

Q. Hadn’t you consulted him when you began negotiations with 
defendants ? 

A. No, sir. 

Q. How many times did he go up to Milwaukee with you ? 

A. Mr. Lawther went once. 

Q. He then knew of your proposed sale of a set of rolls to de- 
fendants, didn’t he? 

A. I suppose so. 

Q. Wasn’t what he and you went there about? 

A. No. 
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Q. What did you go there about? 
A. 'To examine the condition of the rolls. 
36 Q. Did you inform him at that time that you had con- 
tracted to sell a set of rolls to the defendants ? 
A. I have no recollection of it if I did. 
Q. Didn’t he see there a set of rolls and frame of your manufuacet- 
ure like “ Exhibit 1?” 
A. Yes. 
Q. Did he know they were of your manufacture ? 
A. I suppose so. 
Q. Did they have on your name ? 
A. No, sir. 
Q. Or any mark to identify them as of your make? 
A. No, sir. 
(). Had any payments been made down on account of that set at 
the time of that visit? 
A. Yes, sir. 
(). When? 
A. About the time of entering into the contract—some time in 


July, 1881. The amount paid down was $400.00. 


(. On your last visit to defendants’ mill did vou not consent to sell 
them the frame without the rolls, with the understanding that they 
should get the rolls elsewhere ? 

A. I consented to let them have the frame at a stipulated price. 
[ do not know whether that was at the last visit or not. That con- 
tract or agreement has not been fulfilled on the part of the defend- 
ants in this suit. 

Q. In what respect? 

A. The payment of the amount agreed on upon that occasion, in 
full. 

(). What amount was agreed on? 

A. The amount offered by Mr. Hamilton for the roll-frame was 
$450. I have only received the original $400. 

(). You agreed to take 8450 ? 

A. I agreed to take 5450. 

(). Did you and they agree at the same time that they should get 
the rolls where they wanted to? 

A. I have no control over the action of Hamilton and Good- 

O7 rich. On that occasion I told them that they could retain 

three of the twelve rolls that I had sent them until such time 

as they could replace them, they having already purchased two 

chilled rolls in Wilmington, Delaware. They had already pur- 

chased two chilled rolls without seeking or receiving my consent; 
hence I had no control over any subsequent action on their part. 

Q. Didn’t you understand that they were to get other rolls else- 
where ? 

A. Mr. Hamilton told me that they would get rolls in Wilming- 
ton, Delaware, similar to the two already in their possession. 

(). What is the nature of your authority.from the complainant 
about the sale of his patent or of machines like these ? 

A. We have, or rather 1 have, no authority. 
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Q. Didn’t you tell Hamilton & Goodrich in their office that you 
had full authority to sell Lawther’s machinery at his prices the last 
visit you made to Milwaukee ? 

A. I did not. 

Q. Didn’t you tell them on that occasion that this particular sale 
of the frame without rolls carried full authority to use it? 

A. I did not. 

Q. You make Mr. Lawther’s machines ? 

A. I make a portion of the machines sold by Mr. Lawther ; don’t 
build all that he furnishes. 

Q. And you sell some of them ? 

A. To Mr. Lawther’s order I do. 

Q. Don’t you sell any except to his order ? 

A. None except to his order or approval. 

Q. How did you come to make this contract with defendants in 
your own name? 

A. Because Mr. Lawther was not in Chicago. 

Q. He was afterwards informed of and approved of the contract, 

didn’t he? 
oS A. He may have been informed of it, but I don’t know 
whether he approved of it or not. 

Q. He never disapproved of it, did he? 

A. Not to my knowledge. 

Q. Did you account to him for his royalty on this frame without 
rollers? 

A. No, sir. . 

Q. Do you pay him a royalty or are you paid a fixed price for 
what you make? 

A. I am paid a fixed price for what I make for Mr. Lawther. 

Q. You received this $400 yourself, didn’t you ? 

A. I received it; it went into my pocket. 

Q. Has that transaction ever been adjusted as between you and 
Mr. Lawther? 

A. The transaction is an open account on our books until the pay- 
ment of a balance due, and there has been no adjustment with Mr. 
Lawther on that matter. 

Q. Is this the only instance where you have sold any part of Law- 
ther’s oil machinery directly ? 

A. This is the only instance where I have sold any portion of 
Lawther’s machinery without first receiving his consent. 

Q. How long have you been a mechanic—an expert machinist ? 


A. I don’t know; I commenced to serve my apprenticeship the 


7th day of June, 1865; I am learning something every day. 

Q. Is “ Exhibit 4” a perfect representation of the stirring and 
heating apparatus used by defendants ? 

A. It is a fair representation of the apparatus used by the defend- 
ants. ‘The principle involved is the same as in the original machine 
in the defendants’ mill, as shown and explained to me. 

Q. Was “ Exhibit 4” made under your direction ? 

A. No, sir. 
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Redirect by Mr. Munpay: 


39 Q. Were you ever authorized in any manner, by Mr. Law- 
ther, to sell to the defendants the roll-frame which they have 
that was made by you? 


Objected to by defendants as not material or relevant. 
A. No, sir: 
Recross by Mr. SHEPARD: 


Q. Why, then, did you assume to sell to the defendants the frame 
without rollers? 

A. I was glad to try and makea settlement of any kind with Ham- 
ilton & Goodrich, as it was costing me large sums of money making 
rolls and they being returned without any remuneration for the same. 
[ had received from them two notes, thirty and sixty days, which 
were presented for payment at the proper time and were protested. 
These notes I have now got in my possession. I was satisfied that 
at least seven of the twelve rolls were as good as any heretofore 
manufactured by me and that the defendants were simply using the 
rolls furnished by me until such time as they could receive a full 
set from Wilmington, Delaware. I will further state, to prove the 
conclusions then arrived at, that five of the rolls returned by the 
defendants are now in use in one of the largest works in Philadel- 
phia, and have proved entirely satisfactory. 

Q. Were not these notes you speak of notes that were originally 
given at the time of the proposed purchase of the roll and roll- 
frame complete ? 

A. Yes; the notes applied to the original contract. 

Q. Weren’t you notified that those rolls were defective before 
those notes became due? 

A. I think the first note was due and payment was refused on it 
before any notification to me of any defect in the rolls; that is my 

recollection of it. 
40) Q. Don’t you havea large amount of dealings with Mr. 
Lawther, in your line? 

A. I don’t know how I can answer that question. Large is a 
matter of comparison, and, compared with the amount of machinery 
we manufacture for others, it is not large. Last year, or during the 
year 1881, I furnished Mr. Lawther about $26,000 worth of machin- 
ery; to the present date in 1882 I have made $18,000 worth. Dur- 
ing the year 1881 I furnished the North Chicago Rolling Mill Co. 
machinery to the amount of $102,000, and during the past six 
months I have built inachinery for another Chicago firm to about 
the same amount. 


CHAS. A. MaAacDONALD. 


Subscribed and sworn to before me this 19th day of May, 1882. 
H. M. MUNDAY, 
Notary Public. 
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The further taking of this testimony is continued until to-morrow, 
Saturday, May 20th, at 9 o’clock a. m. 
H. M. MUNDAY, 


Notary Public. 


SATURDAY, Jay 20th, 1882—9 o’clock a. m. 


Met pursuant to adjournment. 
Present: As before. 


And thereupon CLARK WoopMAN was produced, and, being sworn, 
.was examined in chief on behalf of complainant by Joun W. Mun- 
DAY, Esq. 

Q. What is. your name, residence, and occupation ? 

A. Clark Woodman; Omaha, Nebraska; manufacturer of linseed 
oil. 

Q. How long have you been engaged in the business of manu- 
facturing linseed oil ? 

A. Ten years. 

Q. What process do you now employ at your mill at Omaha? 

A. The process that 1s named the Lawther process. 

Q. How long have you used that process ? 
4] A. Four years. 
Q. What did you use before that ? 

A. The old style of machinery known as the Collahan machinery. 

(). Please describe briefly the old process which you call the “ old 
style” or “Collahan process,’ beginning with the whole seed and 
ending with the extraction of the oil. 

A. Well, in the first place the seed was crushed between two small 
rollers sixteen inches long, twelve inches in diameter. One roller 
was run with a belt; the other was set up against it with set-screws 
and run by friction. These rollers was set side by side. The seed 
fed down between them run right through. That was the process of 
crushing. After that the crushed seed was placed under the muller- 
stones similar to the model No. 3; water was introduced into the 
meal, and it was ground up. The water was thoroughly mixed into 
the mass. After grinding it up a sufficient length of time it was 
taken out and put into heaters—a heater for each press. This 
heater was a hollow arrangement—one sliell inside of another— 
steam between the two. It was warmed up in there until it was 
sufficiently warm; it was then drawn out into little woolen bags, 
the bags placed between hair mats, and the whole—mat and bag, 
all together—put into boxes in the press, and hydraulic pressure 
applied and the oil extracted. 

Q. In like manner please describe the process you are now using, 
which you call the Lawther process. 

A. The rolls we now crush through the Lawther process are four 
feet long, about thirteen inches in diameter. There is five of them, 
one setting above the other. The seed is fed into these rolls the 

whole length in a fine stream, running between the first one and 
the second one, so on down to the bottom, passing through 
42 four times. The rolls are constructed similar to “ Exhibit 
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No. 1.” Then the seed drops into a -conveyer, is carried’ into 
an elevator, and is elevated into a heater constructed just like “ Ex- 
hibit No. 2.” Live steam is introduced into the meal by that pipe 
which travels around in the bottom of the heater. We also ihtro- 
duce steam into the shell of the heater when it is necessary. After 
steaming it a sufficient length of time, when it is ready to be drawn 
out we draw it out and mold it into cakes in the moulding-machine. 
We keep up a continual flow of meal in the heater and continue to 
draw out and vary the volume of steam that goes in us it may ap- 
pear to be necessary. It is regulated by the valve. After moulding 
it in the moulding-machine it goes into the presses, the pressure is 
applied, and the oil is extracted. | 

(). Please describe the condition of the cake in the two processes 
after the pressure has been applied. 

A. In the Lawther process the cake is what you might call flaky. 
The little particles of the hull not being broken up, they lay in 
stratas in the cake; they all lay down one way. ‘There is a grain 
to the cake—regular grain. This is not the case with the cake made 
by the Collahan machinery. The cake of the Collahan machinery 
seems to lack the flaky character. By the Collahan machinery I 
mean the old muller-stone process. 

Q. Is there any difference, in the amount of oil extracted, between 
the old process and the Lawther process? 

A. I have found a difference of about two pounds to the bushel 
of seed more in Lawther than in the old style of machinery used 
by me. 

Q. That is a little over a quarter of a gallon of oil to the busliel, 
is it not? 

A. Yes; a fraction over, seven pounds of oil being a gallon. 
43 Q. The cake, after the oil is extracted, is sold, is it not, for 
feed ? 

A. Yes, sir. 

Q. Do you notice any difference in the salability of the cake pro- 
duced by the two processes ? 

A. No. Itall sells well enough, but the cake produced by the 
Lawther process sells for a little more; | am not prepared to say 
how much; I have not watched it closely enough. 

Q. What has been your practice, Mr. Woodman, with regard to 
the making of tests in the running of your mill to determine the 
yield of oil; how often have you been accustomed to test that matter? 

A. When I was running the Collahan machinery I made tests 
myself about every day—that is,during the last two years that I run 
the Collahan machinery. Since I have been using the Lawther ma- 
chinery I have made tests six times during the twenty-four hours’ 
work—that is, a cake was taken out every four hours and tests made 
upon those cakes. 

Q. Your statements of the comparative yield of the Lawther pro- 
cess and the old-style process used by you is based upon these tests, 
is it? 

A. Yes. 
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Cross-examination by Mr. SHEPARD: 


Q. Are you an expert mechanic and machinist ? 

A. No; I do not consider myself much of an expert, although I 
learned the machinist trade when I was young. 

Q. How many years of practical experience have you had in ma- 
chinery ? 

A. About twenty-five, around machinery. 

Q. Does not the manufacture of oil from seed depend primarily 
for its results upon the principle of thoroughly crushing the seed ? 

A. Well, I should answer that, in a measure, it does, taking 

44 in combination with other methods of working the seed. No 

matter how well the seed was crushed, if it was placed under 

the muller-stones it would have very little effect, as the muller-stones 

would destroy the hull of the seed and leave it in bad condition, but 

by being warmed in the heater, without the use of muller-stones, 

and the introduction of live steam the gradual reduction of the seed 
is desirable, so considered. 

Q. Can you attain as good results by either process without thor- 
oughly crushing the seed ? 

A. I think not. 

Q. Then, primarily, the good results depend on the thorough 
crushing of the seed, does it not? 

A. I can’t answer ‘that it Gepends alone on the crushing of the 
seed. 

Q. Is not the principle of crushing between rollers the same in the 
old process and in the new‘ 

A. No, sir. 

Q. By principle I do not mean the mode or thorougliness of work- 
ing—I mean simply the mechanical principle of crushing between 
revolving rollers. 

A. No, sir; I will have to refer to the manner in which the force 
is applied to all the rollers. In the Collahan rolls there is only two 
of them and the rolls are rigid; one is held up against the other 
with a set-screw ; the rolls do not give a particle. In the Lawther 
process the rolls lay loosely one on top of the other, from the bottom 
clear up, and the weight of the first roll and the tension of the belt 
is what gives the crushing power as the seed passes through the first 
time, which is merely sufficient to flatten the seed. As it passes 
through the second time it has the weight of two rolls and the ten- 

sion of the first belt; the third time it has the weight of three 
45 rolls and the tension of two belts; the fourth time the weight 

of four rolls and the tension of two belts. That is what we 
term “gradual reduction”—Collahan machinery—you might call it 
instantaneous reduction. 

Q. Could you not obtain as good results by crushing between four 
sets of the old rollers successively as by the new rollers? 

A. No. 

Q. Why? 


A. The reason would be that by using four sets of Collahan rolls 
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the rolls would be set rigid together by set-serews, and there would 
be no gradual reduction about it. 

Q. The unbelted Lawther rolls turn by friction from the belted 
ones, do they not? 

A. They do, aided by the weight of those above, but not as applied 
rigidly by set-screws. 

Q. Is the number of five rolls essential to his plan or is it just for 
convenience ? 

A. I can’t answer that question intelligently, as I have never used 
any but five in Lawther machinery. 

(Q). If you used just two Lawther rolls what would be the result? 

A. Simply flattening the seed. The seed would be in the condi- 
tion it is now when it passes through the first time—not broken up. 

(). Then you got no oil, or very little? 

A. I never tried to press it in that condition. 

(). Have you ever tried to crush the seed thoroughly by passing 
it over and over between the old rollers? 

A. No. It would be impossible to do it. 

(). Was the seed as thoroughly crushed by the old process as by 
the new? 

A. Not for the purpose of extracting the oil from it. In some 
respects it was more thoroughly erushed; the hull of the seed was 
more broken up; I mean broken up by the rolls.. What eseaped 

the rolls the muliers finished up. 
1) (). The heating in the two processes, apart from the moisten- 
ing by steam, is the same, Is it not? 

A. Yes; with the exception of one the heater is covered up and 
the other is open, and every press full of the Collahan machinery 
was warmed up separately. 

Q. Which one was open ? 

A. Lawther’s. 

-Q. Wasn# the construction of the heater, except as to the steam- 
pipe inside, the samme in each process ? 

A. Lawther’s heater is much deeper than the other—one is cast 
iron, the other wrought. Collahan’s is cast iron and shallow—Law- 
ther’s wrought iron and deep. Lawther’s heater you admit the 
steam to the bottom and to the sides separately to separate pipes and 
two separate valves. In the Collahan machinery the steam wasad- 
mitted to the bottom and sides at the same time through one pipe 
and one valve. 

Q. Isn’t the principle of heating—not moistening by means of a 
steam-jacketed reservoir—the same in both ? 

A. No, sir. 

Q. State how. 

A. In the Lawther machinery the steam is admitted at the bottom 
and the sides. You can shut it off at either side or bottom. In the 
Collahan, if you admit to one you admit to the other at the same 
time. They are both steam-jacket heaters, of course. 

(). Is there any difference in the presses used in the two pro- 
cesses ? 

A. Oh, yes; there is a vast difference in those that I have used. 
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The Collahan presses might be termed box-presses. The Moore 
press that I use is a plate-press. 

Q. The Moore press is the one you use with the Lawther process, 
is it not? 

A. Yes. I call it Lawther or Moore. 

Q. How long has the Moore press been in use? 
47 A. I do not know; I cannot say. Perhaps twenty-five 
years. 

Q. You say that the cake of the Lawther process sells a little 
higher. Is that due to its flaky condition or to the thin shape of the 
cake? 

A. Well, it may be attributed to both. It isa nicer looking 
cake—lighter colored. 

Q. The press used in the Lawther process makes a broader and 
thinner cake? 

A. Yes; the size of the cake is due to the Moore press. 


CLARK WOODMAN. 


Subseribed and sworn to before me this 20th day of May, A. D. 
1882. 
H. M. MUNDAY, 
Notary Public. 


Whereupon counsel for complainant offers in evidence the origi- 
nal letters patent of the United States, No. 168,164, granted to Alfred 
B. Lawther for improvement in processes of treating oleaginous 
seeds, dated September 28, 1875, and the same is marked “ Com- 
plainant’s Exhibit A.” 


AtrrepD B. LAwTHer, a witness produced on behalf of the com- 
plainant, being duly sworn, deposes as follows: 


Q. What is your name, residence, and occupation ? 

A. Alfred Bb. Lawther Chie: ago, Illinois; manufacturer of oil ma- 
chinery. 

Q. Are you the complainant in this case, and the patentee and 
owner of letters patent sued on, “ Exhibit A?” 

A. Yes, sir. 

Q. Do you know the process employed by the defendants in their 
mill at Milwaukee, Wisconsin, for treating oleaginous seeds for the 
production of oil? 

A. I don’t know that I do, fully. I have been in the mill and 
seen some of the machinery. I did not see it running. 

Q. Did you hear Mr. MeDonald’s testimony ? 
48 °: A. Yes, sir; a part of it. 

Q. I will ask the notary to read to you Mr. MecDonald’s' 
description of the defendants’ process contained in the answer to 
interrogatory 6th of Mr. McDonald’s deposition. 


The answer referred to is here read to the witness. 


Q. Do you understand that description ? 
A. Yes, sir; I understand the description. 
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Q. Please state whether or not, in your opinion, the process thus 
described is substantially the process patented to you in the letters 
patent, “ Exhibit A,” and give such reasons as you may desire for 
any opinion you may express. 

Objected to as inadmissible, because it calls for an opinion of law, 
and because the witness has not been .shown to be qualified to ex- 
press an opinion as to the question of mechanics. 


A. It is my opinion it is substantially the same process as de- 
scribed and claimed in said patent. I have no other reason to 
give except that it is a similar operation and produces the same 
result. 

Q. Have you had any experience in the use of oil-manufacturing 
machinery and processes ? 

A. Yes, sir. 

(). ‘To what extent? 

A. About eleven or twelve years. 

Q. Have you examined and are you familiar with the operation 
of oil-making mills in various parts of the country, and to what 
extent? 

A. Iam familiar with the operations, and I have had something 
to do with thirty mills, at least, in this country. 

(). Have you examined the mills of other countries? 

A. I have; in Great Britain only. 

Q. Prior to your invention of the patented process under 
4‘) consideration, what was the process in general and most sue- 
cessful use among mills for the treatment of oleaginous seed 

for the production of oil ? 

A. Well, the process in use, so far as I ever saw it, and I think it 
was the one in general use, was as follows: Crushing the seed be- 
tween rollers, erinding it in what was called muller-stones with the 
addition of a quantity of water, heating, and then pressing by hy- 
draulic presses. 

Q. Explain briefly your patented process. 

A. It consisted in crushing the seeds by rollers, heating and 
moistening by direct and indirect action of steam, and then press- 
ing. 

Q. What objects did you seek to obtain by this process ? 

A. Uniformity in the crushing and moistening the seed. We 
wanted primarily, of course, to get more oil, the oil being the more 
valuable part of the produet, and to do that it was necessary to crush 
our seed to such a condition as would allow the presses to express 
it. The grinding operation of the muller-stones was either too much 
or too little, or both combined ; the soft or fine part of the meal 
protected the coarser parts and prevented the stones from grinding 
it unless the operation was continued so long as to reduce the fine 
part toa paste. The objection to its being in this pasty condition 
was that the oil couldn’t get out of the cake after the press had con- 
densed the cake. Now, if there were any imperfectly crushed or 
unground portions, the fine portions protected them in the press 
and they did not yield their oil. ‘The water was put into this meal 


LE, LLL A 


30) ALFRED B. LAWTHER VS. CHARLES 8. HAMILTON ET AL. 


in a mass, more or less; the part of the meal that it would come in 
contact with would be too wet; subsequent mixing and heating did 
not distribute it uniformly. <A portion remained too wet and a por- 

tion too dry, but intimately mixed together. It seems to be 
50 necessary to have a certain amount of moisture in the seeds. 

Too much interferes with the yield of oil and too little inter- 
feres with the yield of the oil. Ifa portion of the meal was 
too wet and a portion too dry, the average moisture might be right, 
but the result would be imperfect. We got over the difficulty of 
this moistening operation by adding water to the crushed seeds In 
such a gradual manner that we could not over-wet any portion; a 
repetition of the operation would add the requisite quantity. I used 
steam because it was the finest subdivision of water that I could get. 
This operation of the stones—I mean the old process of muller- 
stones—is done in a mass. The stones, of course, did not discrimi- 
nate between that portion that was ground enough and that portion 
that was not ground enough, so we had to go to an arrangement by 
which we could crush each seed individually. That we aecom- 
plished by feeding a thin sheet of seed to the rolls. This method 
of crushing and moistening resulted in a flaky cake—stratified 
cake—and an increased yield of oil. 

(. What is the extent of that increased yield of oil, if you know ? 

A. It has been approximated ata quarter of a gallon of oil to the 
bushel; equals four to five per cent. less oil that is left in the cakes. 
That means an increase in the actual yield of oil of about twelve 
and a haif per cent. 

Q. Do you understand that your patented process is limited to 
any special kind of machinery for carrying the several steps into 
operation ? 

Objected to as asking for a conclusion of law. 


A. I do not so understand it. 

Q. What is the first step in your patented process ? 

A. Crushing each individual seed, or more particularly, crushing 
each individual oil-cell. 

Q. What is the next step? 
o1 A. The moistening and heating combined. 
Q. What is the next step? 

A. Pressing. 

Q. Have you a patent upon the special structure shown in “ Ex- 
hibit 1?” 

A. I have. 

Q. That is later in date than your process patent, is it not? 

A. Yes, sir. 

Q. Have you also a special patent upon the heater and moistener, 
“Exhibit 2?” 

A. I have. 

(). Have you ever known of a mill where your five high roll 
crusher, “ Exhibit'1,” was used in connection with muller-stones as 
a substitute for the old-fashioned crusher? 

A. Yes, sir. 
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Q. Where and when was that? 

A. Well, they have been so used at Amsterdam, New York, up to 
within a month, perhaps. 

Q. What was the result upon the yield of oil from that use of 
the five high rolls with the muller-stones ? 

A. I could not tell you what the result was before the change was 
made, but after the change their work was essentially the same as 
the other old-process mills of the country. 

Q. Did these parties at Amsterdam, New York, subsequently adopt 
your process ? 

A. Yes. 

Q. You have sold some sets of your patented rolls to millers to 
be used in connection with muller-stones, have you? 

A. So understood when they were sold. 

Q. Now, Mr. Lawther, state generally and briefly, if you are able, 
what number of mills have adopted your process under your au- 
thority, and what is the aggregate saving per annum by use of the 
same? 

A. There are thirty-one mills now erected. Capacity of about 
four and one-half million of bushels per year. That would bea 

saving of a million gallons of oil; at the present price of oil 
52 that would be one-half million dollars per annum that is 
saved. 


Cross-examination by Mr. SHerarpD: 


Q. Give the dates of those other two patents you spoke of. 
A. June Ist, 1875, No. 163,933; August Sth, 1576, No. 180,770. 

Q. Do you understand that this patent sued on covers the whole 
process of reduction of the seed to oil by your plan, as you have 
described it? 

A. Yes, sir. 

(. Is the number of rolls an essential part of your plan, or do you 
use five just for convenience ? 

A. I think it is not an essential part; we use five because it is a 
convenience. 

(). Have you ever worked a different number of rolls; and, if so, 
how many? 

A. Yes, sir; I have; we have worked four in the set. 

(). How did they work ? 

A. Essentially the same as five, with the exception of the difficulty 
of operating them. 

Q. What difficulty ? 

A. It isa mechanical difficulty ; we cannot belt them conveniently. 
An odd number of rolls is best for belting. 

Q. If the weight of the rolls is increased in proportion, will not 
four crush as well as five? 

A. I do not want to answer that broadly. They would not do as 
well, but they could be made to do to some extent. 

(). Did you see at Milwaukee, in defendants’ mill, a set of rolls 
that McDonald was selling to the defendants? 

A. I did see a set of five high rolls that Mr. McDonald made of 


’ 
‘ 


—" - en 
ee 


o a ene 


; 
= Siete Riau a acti eee 


32 ALFRED B. LAWTHER Vs. CHARLES 8. HAMILTON ET AL. 


my pattern. That was my business there. I went, at Mr. McDon- 
ald’s request, to examine them. 
Q. Did you know McDonald had contracted to sell them to the 
defendants ? 
A. Ididnotknowanything personally; only from inference. 
od Q. What information led you to draw your inference? 
A. Well, the general talk around MeDonald’s office. 
Q. Didn’t you have conversations with the defendant Hamilton 
about those and other rolls at MeDonald’s shop ? 
A. I had at least two, and maybe more, talks with Mr. Hamilton 
at MeDonald’s office. 


ALFRED B. LAWTHER. 


Subscribed and sworn to before me ‘this 20th day of May, 1SS2. 
H. M. MUNDAY, 
Notary Public. 


53} CoMPLAINANT’s Exuipir “A.” 
Unirep States PATENT OFFICE. 
AutrreD B. Lawrner, of Chicago, Illinois. 
Improvement in Processes of Treating Oleaginous Seeds. 


Specification forming part of Letters Patent No. 168,164, dated 
September 28, 1875; application filed March 6, 1875. 


Case A. 


To all whom it may concern : 

se it known that I, Alfred B. Lawther, of Chicago, in the county 
of Cook and State of Illinois, have invented a new and improved 
process for treating oleaginous seeds, of which the following isa 
specification. 

The object of my invention is to improve the process of working 
flaxseed, linseed, and other oil seeds in such a manner that a greater 
yield yield of oil is obtained at a considerable saving of time and 
power in the running of the crushing, mixing, and pressing ma- 
chines, while also a cake of superior texture is produced. 

Hitherto it has been the practice to crush the oil seeds between 
revolving rollers, and completing the imperfect crushing by pass- 
ing them under heavy stones, known as edge-runners or mullers, 
under addition of a quantity of water, the crushed and moistened 
seed being then taken from the muiler-stones and stirred in a heated 
steam-jacketed reservoir preparatory to being placed into the presses 
for extracting the oil. 

This process has been found imperfect in regard to many points, 
but mainly on account of the over-grinding of portions of the seed 
and the husks or bran when the seeds were exposed for too long a 
time to the action of the muller-stones, so as to form a pasty mass 
and produce an absorption of oil by the fine particles of bran, while 
on the other hand the under grinding, by too short an action of the 
stones, rendered the presses incapable of extracting the full amount 
of oil from the seed. 
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The texture of the cake allows in one case hardly the recognition 
of the original material, breaking indifferently in all directions, 
while in the other case it contains uncrushed seeds, causing a loss 
of oil and of nutritious parts. 

My process is intended to remedy the defects of the one at present 
in use, and consists mainly in conveying the oil seeds through a 
vertical supply-tube and feeding-roller at such degree of pressure to 
powerful revolving rollers that each seed is individually acted 
upon and the oil-cells fully crushed and disintegrated. They are 
then passed directly, without the use of muller-stones, to the mixing- 
machine to be stirred, moistened, and heated by the admission of 
small jets of water or steam to the mass, and then transferred to the 
presses. 

The oil seeds are by my new process first conveyed to a hopper and 
fluted feed-roller at the top of an upright feed-tube of the crushing-: 
machine, by which the seeds are fed, under suitable pressure, to 
revolving rollers of sufficient power, which run at a surface speed 
of about one hundred and fifty to two hundred feet per minute. 

The pressure on the seeds in the feed-tube is necessary, as the oil 
seeds would otherwise not feed readily into rollers revolving under 
great pressure. The oil seeds are thereby compelled to pass evenly 
and steadily through the rollers, which have, therefore, a chance to 
act on all of them and break the oil-cells uniformly without reduc- 
ing any portion to a pasty condition. The bran is also left compara- 
tively course, so that it shows the nature of the seed after pres-=ing. 

The muller-stones, and their over or under grinding of any por- 
tion of the seeds, are entirely done away with by this mode, which 
makes not only the machinery less expensive, but produces also a 
saving of power required in running the same. The crushed seeds 
are next placed in a steam-jacketed reservoir of the /mixing-ma- 
chine, where they are stirred, moistened, and heated by perforated 
revolving stirrer-erms, which throw jets of water or steam into the 
mass, so as to thoroughly permeate and mix thesame. ‘The crushed 
and moistened mass is then transferred to the presses for the ex- 
traction of the oil, which operation requires less power, on account 
of the uniformity of the mass, produces a greater yield of oil, and 
furnishes an improved quality of oil-cake or residue, of open-grained 
flaky nature, capable of being split in regular pieces, at right angles 

to the direction of pressure. 
D3} Having thus described my invention, I claim as new and 
desire to secure by letters patent— 

The process of crushing oleaginous seeds and extracting the oil 
therefrom, consisting of the following successive steps, viz: The 
crushing of the seeds under pressure, the moistening of the seeds 
by direct subjection to steam, and finally, the expression of the oil 
from the seed by suitable pressure, as and for the purpose set forth. 

ALFRED B. LAWTHER. 

Witnesses : 

JAMES WRIGHT. 
CHAS. F. HILLS. 
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| 54 Defendants’ Testimony. 


United States Circuit Court, Eastern District of Wisconsin. In 
Equity. 


ALFRED Bb. LAWTHER 
| v. 
if Cuarues 8. Hamittron & Timotiny W. Goopricn. 


MILWAUKER, August 11th, 1882. 
Munday, Evarts & Adcock, complainant’s solicitors; Davis, Riess 

& Shepard, defendants’ solicitors. 
| 5 y : wy 2 + ~~ Y ae 7 
Testimony on reference, under rule 67 in equity, before Francis 

Bloodgood, master in chancery, at Milwaukee, August 11th, 

1882. 

JOSEPH R. Evans, called by the defense, being duly affirmed, tes- 
tified : 

©. Where do you reside ? 

A. Indianapolis, Indiana. 


ated te ae ——s —— —-- 


(). What is your business ? 

} | A. Manufacturing linseed oil. 

| (. How long have you been in that business? 

i A. About eighteen years. 

itl | Q. Or of oil from seeds? 

lt A. Eighteen years personally, and I knew something about it 


before. My personal knowledge extends back eighteen years. 
| (. Read the specifications of the patent to the complainant, No. 
ii 168,164, annexed as an exhibit to the bill in the ease. You have 
ie read it over to the end? 
| A. Yes, sir. 
| DO (. State whether or not you have ever known any part of 
the process described in these specifications to be used before 

the date of the patent. 

A. Yes, sir; | have. 

Q. Where, when, and by whom ? 


—= 
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Question objected to as incompetent under the pleadings. 


A. The first that I notice is the crushing process. Ever since I 
have known anything about the oil business—which is eighteen 
years—we have always used the steam-jacket reservoir for heating. 
| I believe the only difference between the manner that has been in 

use for the last thirty years and this is in his process the non-use 

| of muller-stones and the injection of steam for moisiening instead 

in of water—the injection of steam into the reservoir instead of putting 
| water under the muller-stones. 

Q. When did you first know of the use of the process of crushing 
seeds by rollers under pressure? State where and by whom you | 
| knew of that use. 


| Objected to. 
| 
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A. That goes back as far as I can remember anything. My father 
had an oil mill. 

©. Where was that used ? 

A. In Warren county, Ohio; two rollers. 

Q. How were they situated ? 

A. Right side by side. 

(). How was the pressure by rollers applied ? 

A. I cannot state that, but I presume they were somewhat similar 
to what we used after I was in the business myself. One roller was 
run by a belt and the other the pressure was made by set-screws, 

screwing the other roller up to it. 
Ob Q. Is not that the method or process of crushing commonly 
known as the Callahan process ? 

A. It is generally called that in the West, but it is a process that 
has always been in operation more or less all over the country. 

(. You have heard the testimony of the witnesses Lawther and 
Woodman taken for the complainant? 

A. I have.. 

(. Is not the process of two rollers set side by side, which you 
have just described, substantially what those witnesses in their testi- 
mony described and named as the Callahan process? 

A. Yes, sir. 

(). State whether or not you have ever known of any other par- 
ticular method of crushing by roller or applying pressure by roller 
to crush the seed. 

A. I have. 

(). When and where? 

The first set I ever saw was in the city of Philadelphia ; it was 
close to sixteen years ago—sixteen years this coming fall. 

). Who used that method ? 

A. Grove Brothers, of Philadelphia. 

(). State what that method of crushing was. Describe particu- 
larly the mechanism used in the process of crushing. 

A. There were rollers—I could not say how many, but there were 
more than two; they were right on top of oneanother instead of setting 
side by side, one lying on top of the other, and they were run by 
power of belts, part of them, and part by friction. My attention was 
called particularly to them because it was different from anything I 
had seen. 

Mr. Hamirtron: That would be in the fall of 1866? | 

A. Yes, sir; the fall of 1866. I saw a set of four rollers in the 
winter of 1867 and 1868; I could not say whether it was the last of 

1867 or first of 1868; that was in Jersey City, in the mill of 
O7 I. & C. More & Co. There were four. The same year I saw 

another set of four rollers running in the mill of Jewett & 
Sons, Staten Island. 

Q. Have you ever known that method of crushing to be used 
elsewhere or by any other person ? 

A. We put up a set of four rolls in our factory in the summer of 
1868. 
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Q. Whom do you mean by “ we?” 
A. I. P. Evans & Co., Indianapolis, Indiana. That firm is my 
brother and myself. 
Q. That was in your factory in Indianapolis? 
A. Yes, sir. 


(. Have you continued using that set of rollers or that method of 


crushing from then until now? 

A. We have, except we have added one more roller to them. 

Q. When did you do that? 

A. I could not say. J think it was—we first added the fifth roller, 
my impression is, after the four rollers had been turned several 
times, and we considered they were too light to crush the seed as we 
desired. We just used the top roller, the fifth roller, as a weight. 

Q. Can you fix about the time when the fifth roller was added? 


A. I could not be positive, but I suppose in the neighborhood of 


1871 or 1872—somewheres along there. 

(). You still use those five rollers ? 

A. We still use those five rollers. 

Q. How do you run them, as to the application of the power? 

A. We now use the five rollers, belting the top, the middle and 
bottom roller, and the second and fourth rollers run by fric- 

tion. 
08 Q. Have you run those rollers under license or permission 
from the complainant in this case, or under this patent de- 
scribed in this case? 

A. No; we have not. 

Q. State whether or not that method of using rollers placed one 
on top of another which you have used, and others, as you have 
described it, is the same method as is described in the testimony of 
Mr. Lawther you have read here. 

A. It is very much like it; it differs none from the use of four 
rollers, except passing the seed under the rollers once additionally. 

@. You recollect how he describes his arrangement of the stack 
of rollers, and the application of the power? 

A. Yes, sir. 

Q. And the method you have used and seen used is the same as 
to the application of the power, and as to the laying of rollers one 
on top of the other? 

A. Yes, sir; I may say, in addition to that, we have used when 
our five rollers become light by several turnings as they wear out, 
we have added the weight on them by placing the sixth roller on 
top and using the sixth roller as a weight, as we did originally the 
fourth. 

Q. State whether or not you ever knew of the crushing of the 
seed by passing it more than once through two rollers side by side, 
according to the so-called Callalian process. 

A. I have seen it worked. 

Q. When and where? 

A. In the mill of T. & J. Gebhart & Co., Dayton, Ohio; as to the 
time, I could not say, but that company has been out of existence | 
should say at least twelve years—they have been out of existence at 
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least ten years, and it was previous to their retirement. I remember 

they placed two sets of these Callahan rollers, one on top of the 

other, and the seed was first received by the upper set and crushed, 
and, my impression is, then dropped right into the lower 

59 one—anyhow, it passed through the se cond set of rollers be- 
fore being used. 

(). When you say they placed one set of the Callahan rollers on 
top of another, do vou mean they placed them resting on the lower 
one, as In the method of perpendicular rods, or one was above an- 
other, and the seed dropped through? 

A. They were set in their own frames, one probably two or three 
feet higher than the other; the four rollers had no connection with 
each other; just a regular set of two rollers. First we used to break 
them with pinch-rollers, and the seed would be crushed just as a 
mill would crush ; that was only using one set, and the seed was con- 
veyed from that set of rollers into the other set. 

Q. Then is it not possible to crush the seed by passing it over 
and over through the old style of pinch-rollers ? 

A. I think it would he; I think the result would be the same as 
using four or five rollers, one on top of the other; it would depend 
upon the number of times it was run through. 

(). State whether or not you know that the result as to the erush- 
ing or grinding of the seed is the same by that method of passing 
it more than once through the pinch-rollers, or as it is with the 
method of passing it through a stack of four or five rollers high. 

A. I should suppose that the passing of the seed through two sets 
of pinch-rollers would hardly grind it as fine as passing it through 
a stack of four or five rollers high. But if you take several sets of 
pinch-rollers of equal capacity, equal length and size, and pass the 
seed through them as many times as passing through a stack of four 

rollers, I think the result in the erushing would be the same. 
60 (). This patent describes as part of the process of crushing 

the feeding of the seeds through a vertical supply-tube and 
feeding-roller under pressure. State what that has to do with the 
crushing or grinding of the seed. 

A. If I understand what he means by that, and I do not know as 
I do, I would say it has nothing to do with it; it puts the pressure 
on the seed just the moment he feeds the seed-rollers by the fluted 
feed-roller ; he destroys any pressure he has on top. 

Q. Explain what you mean by saying “he destroys the pressure.” 

The use of the feed-roller is to distribute the seed evenly— 
continually and evenly—giving the same feed, and if he has a press- 
ure on the column of seed down a spout he has a cut-off for the use 
of the feed-roller whenever the feed-roller turns around and carries 
its usual amount of seed; there is no pressure on that seed—from 
the seed to the crushing rollers; the feed-roller carries it around and 
drops it on an inclined plane, as I understand it from the specifica- 
tions in the patent there; w ould carry the seed and drop it on — In- 
clined plane, and then it carries itself down to the rollers without 
any other pressure. 

(). In the mechanism or contrivance of feeding to any sort of 
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rollers for crushing seed the feed is always brought immediately in 
contact with the rollers by an inclined plane? 

A. That is the only way I ever saw. 

Q. And it slides down that plane loosely, and by the gravitation 
of each individual seed, not under pressure from above. 

A. That is the only way I have ever seen the seed go into the 
rollers; just drop it onto the inclined plane; it goes down to the 
rollers itself. 

Q. What is the action or function of the muller-stones in the old 
process of making oil? 

A. Mixing dampness, either water or steam, with the meal 

6] preparatory “to the heating process, and thoroughly tearing 

apart the particles of seed sticking together after it passes 
through the rollers—a kind of kneading operation, mixing. 

Q. The specifications of this patent refer to the over- -erinding and 


the under-grinding of different portions of the seed by the use of 


muller-stones. What have you to say about that? 

A. I do not agree with him in regard to the muller-stones being 
used as additional grinders. We have always looked upon them 
as the mixers, and mixing water, whether it is applied in the form 
of water or steam. It is a known fact that if the seed gets under 
the muller-stones merely cracked or broken in two it will go into 
the cake in the same condition; the stones will not grind that up. 

Q. State whether the long working of the mass of ground seed 
under the muller-stones produces a pasty condition, as stated in the 
specifications. 

A. It will, unless there is a sufficient quantity of water put in and 
run too long. 

Q. what “does that pasty condition of the ground seed depend 
upon ? | 

A. Iecould not answer that question positively. When placed 
under the muller-stones, if left too long or with too little dampness, 
it will become pasty. 

Q. Is there any method of rectifying it? 

A. Yes, sir; by putting in some water, steam, or water to a certain 
extent. 

Q. Then the application of more or less water or steam to the 
mass of ground seed is just a matter of practical skill and judgment, 
according to the circumstances of each particular lot of seed ? 

“A. V ery much so. Some seed goes in with a great deal 

62 more dampness than other, and the amount of dampness you 
use in working that seed is not near as much as required to 

work seed that is very dry. That is my experience in our factory. 

(. State whether or not the muller-stones were used in connection 
with the sets of perpendicular rollers used by yourself and others 
that you have mentioned. 

A. They were. 

Q. Have you ever known a set or stack of rollers set perpendicu- 
larly to be used without muller-stones, or ever known muller-stones 
to be dispensed with where such a set of rollers was used ? 

A. Not to my personal knowledge previous to 1872. I know that 
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the firm = & C. More & Co. were experimenting on them, I think, 
as early as 1872, but whether they abandoned the muller-stones I 
could ne: a 

Q. State whether you have ever known of the direct subjection of 
the crushed seed or meal to steam for the purpose of extracting the 
oil prior to the date of this patent,in the method substantially as 
described in the specifications. 

A. The direct application of steam? 

Q. Yes, sir. 

Last question repeated. 


A. Our firm made direct application of steam in the meal, I 
think, as early as 1874, but I could not be absolutely positive as to 
the date. 

Q. Describe the particular method in which you apply the steam 
and the mechanism you use. 

A. We use it in connection with the muller. There was a steam- 
pipe about the width of the mullers which is perforated, and that 

injects the steam into the meal. This pipe travels around 
63 with the muller-stones. I could not be absolutely positive 
as to the date which we applied it. 

~ According to your best recollection, what year was it? 

It was eight or nine years ago when we first commenced, ac- 
ao to my ‘recolleetion—it might be in 1873 or 1874. 

Q. State whether or not you practically applied that to the manu- 
facture of oil. 

A. We did. After we commenced we continued right along— 
I mean after we had experimented on it for quite awhile, probably 
two or three months right along. We used sometimes to change 
back and use water. It would depend a little upon the kind of seed. 

Q. Did you use that as a substitute for the old method of apply- 
ing water? 

A. Yes, sir. 

Q. How was the water formerly applied ? 

A. It was formerly applied by a small stream or perforated pipes. 
I think we used under one set of mullers perforated pipes, and the 
others just a small pipe that let out a stream. I can’t be positive as 
to that now. We also experimented us early as 1873, 1f not 1872, 
with using steam to dampen the meal without the use of mullers. 

How did you apply it in that way ? 
Just added a small tub and coil with small perforations. 
And how was the meal stirred or mixed with the steam ? 
[ think stirred over it; I cannot remember just exactly. 
Did you practically apply that method ? 
We did for a short time, but not on all the machinery ; just a 


How did it operate ? 
Fairly. We did not get any better results than we did the 
other way; consequently we, for the present, dropped it. 
Q. The specifications of this patent refer to the defects in 
the old process of getting a part of the meal or ground seeds 
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too wet and part too dry, and claim that that defect is corrected by 
this process of direct subjection to steam. State whether or not it 
is possible to get the meal too wet or dry by this method described 
in this ps tent. 

A. It certainly is. I don’t see much difference between overwet- 
ting in one process and the other. 

Q. Which process of wetting or steaming the seed do you now use? 


A. We wet it with water, according to the old method. You speak 


of the old method. Wedon’t always use the muller-stones. We 
still have them in the mill, and we have run them; sometimes run 
without and sometimes with them. 

Q. State whether or not the cake produced by the process described 

in these specifications is worth any more for feeding purposes, or will 

produce better results in feeding, on account of the so-called flaky 
nature of the cake, than the cake will that is produced by the old 
process. 

A. The value of it for feeding I should say was no better. I should 
suppose there was no difference whatever between the two kinds. 
For a number of years we have made what is known in the cake 
market as the broad thin. It is called that from the size of the cake. 
It is broader and longer and thinner than the other. 

Q. Does not that result simply from the difference in the form of 
the boxes in which it is pressed ? 

A. It is the form of the boxes or plates in which the meal is 
pressed that gives the shape of the cake. 

Q. State, if you know, whether there is any difference in the result 
as to the yield of oil produced by the old method or process, or in 

the process described in this patent. 
69 A. I should say that depends a good deal upon how the 

men watch the work. The nearest I could give an answer to 
that would be to state the fact that I have a good many times ana- 
lyzed samples of cake that we were working under the old fashion, 
what is called the Callahan process, and the cake from manufactories 
that were working under the Lawther process. I found as much 
oil in the cake by the Lawther process as | found in our own cake 
we were making then under the Callahan process. We are not 
working strictly by the Callahan process at present, but we don’t 
find we get any better results than we used to while working by the 
Callahan process. 

Q. From what mills did you get cake produced by Lawther’s pro O- 
cess ? 

A. Northwestern mill, of Chicago, several times; from the Wright 
& Lawther Co., of Chicago, a good many times. 

Q. Lawther, the complainant in this case, is one of the proprietors 
of the Wright and Lawther mill, in Chicago, is he not? 

A. He was one of the original proprietors, but whether he has any 
interest in it at present | could not state. 

Q. Lawther, in his claim in his patent, describes three steps as 
performing the entire process patented, namely, the crushing of the 
seeds under pressure, the moistening of the seeds by direct subjection 
to steam, and the expression of the oil from the seed by suitable 
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pressure. State whether or not, so far as you know, there ever has 
been any other method of making oil from seeds than the crushing 
of the seeds under pressure. 

A. I have never known any. 

Q. Did not every process you ever heard of use that as the first 
step ? 

A. Crushing? Yes, sir. 

Q. As to the moistening of the seeds by direct subjection to 
66 steam—you have already stated, have you not, what you 
know as to any prior use of the direct subjection of steam ? 

A. Yes, sir; I have. 

Q. Thirdly, as to the expression of the oil from the seed by suit- 
able pressure. State how the oil has always been expressed from 
the ground seed or meal in the methods you have known anything 
about. 

A. The present method, known as the hydraulic pressure, has 
been in use as far back as I can remember. 

Q. ‘Twenty years or more? 

A. Yes, sir; thirty-five. 

Q. Is not that the only method that has been in use among oil 
manufacturers ? 

A. It isthe only method of pressure I know of that is in use. 

Q. What particular kind of press is used in what is called the 
Lawther process ? 

A. What is generally called the Moore press. 

Q. How long has that press been in use? 

A. I should say as long as twenty-five years ; possibly longer. 

Q. In the moistening or wetting process, suppose the water is dis- 
tributed through the meal as evenly as steam is, which would pro- 
duce the better results, the meal wet with steam or the meal wet 
with water? 

A. I cannot say; we have tried both ways and we cannot see any 
difference, where they are both properly distributed and when 
properly mixed with the meal. 

Q. You have taken tests of the precise results of each ? 

A. Yes, sir; sometimes one is better, sometimes the other. The 
best way to test that isthe amount of oil weget out of a given amount 
of seed, the amount of oil in the cake; that is the closest test, that is 
the way we generally test it, and also test the cake, the amount of 

oil left in. 
67 Q. When steam is directly applied to meal does not the 
steam, as a matter of course, condense immediately upon 
coming in contact with the meal? 

A. Yes, sir. 

Q. Then a direct application of steam merely amounts to the direct 
application of water in a finely subdivided condition, does it not? 

A. I should think so. When steam strikes a cold substance it 
goes into water almost immediately. 


Cross-examination waived. 
§6—310 
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A. C. Asnort, called by defense, being sworn, testified: 


I live in Marshalltown, Iowa. I am a manufacturer of linseed 
oil. I have been in that business ten years. 

Q. You have given your personal attention to it? 

A. Yes, sir. 

Q. And are practically acquainted with the method of extracting 
oil from gt ? 

” Tae ¢ es, Sl 

Q. State w aa process of extracting oil you use. 

A. We use the process that is known as the More presses, and the 
machinery that accompanies it. 

Q. Is that what is frequently called the Callahan process? 

A. No, sir. 

Q. What process of crushing the seed and of heating and moist- 
ening do you use? 

A. We use a stack of rollers, mullers, and steam-jacket reservoir. 

Q. Those rollers are set perpendicularly, one over the other? 

A. They are. 

Q. How many do you use? 

A. Four. 

Q. By what power do you run them? 

A. Belts. 

Q. Applied to which one of the rollers? 

A. First and third, counting from the top. 

Q. And the other two run by friction? 

A. Yes, sir. 

Q. How long have you used that method ? 

A. Ten years. 
68 Q. State whether or not you knew of their use prior to that 
time. 

A. Yes, sir. 

@. When and where? 

A. By I. & C. More & Co., in Jersey City. 

®. At what time’? 

A. I first knew of their being used in 1872. They have been used 
there a long time prior to that; just how long I can’t say. 

Q. You knew of that yourself prior to your going into business? 

A. Yes, sir. 

Q. From whom did you get your rollers? 

A. Of I. & CG. More & Co. 

Q. You did not operate, then, under Lawther’s patent or by his 
license? 

A. No, sir. 

(). Have you known of the use of those rollers—of that method of 
crushing—by any one else? 

A. Yes, sir; Evans & Co., of Indianapolis; H. 8S. Clark & Co., of 
Mendota, and, I think, Wright & Lawther Co., of Chicago. Clark 
& Co. was Wells & Co. at the time they started. 

Q. How long a time ago did Clark & Co. or their predecessors use 
that method o. crushing? 


to 
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A. I think in 1870 or in 1871—thereabouts; that is Mendota, in 
Illinois. 

Q. How many rollers did they use? 

A. Iam not able to state definitely. It was a stack of rollers. 

Q. It was run substantially in the manner vou have described 
your use of them? 

A. Yes, sir. 

Q. State whether or not the seed could be crushed by passing it 
over and over through what is called the old method of rollers— 
that is, two rollers situated side by side with set-screws. 

A. I think it could be done. 

Q. Would the same result be produced as passing it through a 

stack of rollers one above another? 
69 A. I think so, with the proper application of pressure. 
Q. You have read the specifications of complainant’s patent 
set out in this bill? 

A. I have. 

Q. State whether or not the feeding of the seed under pressure to 
the revolving rollers, as described in those specifications, is an essen- 
tial part of the process. 

A. I think not. 

Q. Can the seed be fed under pressure, as described in those speci- 
fications ? 

A. I do not see how it can, unless he means the pressure of rollers 
in their revolutions. 

Q. That is the pressure which crushes the seed ? 

A. One against the other in drawing it in, unless he calls that 
suitable pressure. 

Q. I understand you — the seed cannot be fed—that is, carried 
direct to the roller—and come into contact with the crushing-rollers 
under the pressure described in this patent ? 

A. I do not see how it can be. 

Q. As a matter of practice how is the seed actually carried or 
brought into contact with the crushing-rollers ? 

A. It is fed into a hopper through a spout, and by means of fluted 
or corrugated rollers— 

Q. I mean what is it that brings the seed into contact with the 
rollers ? 

A. Fluted or corrugated rollers. 

Q. Is not there something beyond the fluted roller that carries the 
seed directly to the crushing-rollers ? 

A. Not that I know of. 

Q. I refer to an inclined plane or spout. 

A. From roller to roller it is carried by an inclined plane; yes, 
sir. 
Q. When it is carried to the first roller? 

A. That is carried by the inclined plane. 
70 Q. After it is fed out from its receptacle or hopper by the 
fluted roller it passes down the inclined plane ? 
A. Yes, sir. 


42 ALFRED B. LAWTHER VS. CHARLES 8S. HAMILTON ET AL. 


A. C. ABnorr, called by defense, being sworn, testified: 


I live in Marshalltown, Iowa. I am a manufacturer of linseed 
oil; I have been in that business ten years. 

Q. You have given your personal attention to it? 

A. Yes, sir. 

Q. And are practically acquainted with the method of extracting 
oil from seed? 

A. Yes, sir. ) 

Q. State what process of extracting oil you use. he 

A. We use the process that is known as the More presses, and the 
machinery that accompanies it. 


Q. Is that what is frequently called the Callahan process? : 
A. No, sir. ) 
Q. What process of crushing the seed and of heating and moist- a 
ening do you use? a 
A. We use a stack of rollers, mullers, and steam-jacket reservoir. 
Q. Those rollers are set perpendicularly, one over the other? 
A. They are. 
Q. How many do you use? 


A. Four. 


Q. By what power do you run them? 
A. Belts. ' 

Q. Applied to which one of the rollers? 

A. First and third, counting from the top. | = 


Q. And the other two run by friction? 
A. Yes, sir. 
Q. How long have you used that method ? 


A. Ten years. : 
68 Q. State whether or not you knew of their use prior to that : 
time. 
A. Yes, sir. 
@. When and where? 


A. By I. & C. More & Co., in Jersey City. 

@. At what time’ 

A. I first knew of their being used in 1872. They have been used 
there a long time prior to that; just how long | can’t say. 

Q. You knew of that yourself prior to your going into business? , 

A. Yes, sir. ¥? 

Q. From whom did you get your rollers? | \ 

A. Of I. & C. More & Co. | 

Q. You did not operate, then, under Lawther’s patent or by his 
license? 

A. No, sir. 

Q. Have you known of the use of those rollers—of that method of 
crushing—by any one else? 

A. Yes, sir; Evans & Co., of Indianapolis; H.S. Clark & Co., of 
Mendota, and, I think, Wright & Lawther Co., of Chicago. Clark 


& Co. was Wells & Co. at the time they started. d 
Q. How long a time ago did Clark & Co. or their predecessors use & 


that method o. crushing? 
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A. I think in 1870 or in 1871—thereabouts; that is Mendota, in 
Illinois. 

Q. How many rollers did they use? 

A. I am not able to state definitely. It was a stack of rollers. 

Q. It was run substantially in the manner vou have described 
your use of them? 

A. Yes, sir. 

Q. State whether or not the seed could be crushed by passing it 
over and over through what is called the old method of rollers— 
that is, two rollers situated side by side with set-screws. 

A. I think it could be done. 

Q. Would the same result be produced as passing it through a 

stack of rollers one above another? 
69 A. I think so, with the proper application of pressure. 
(. You have read the specifications of complainant’s patent 
set out in this bill? 

A. I have. 

Q. State whether or not the feeding of the seed under pressure to 
the revolving rollers, as described in those specifications, 1s an essen- 
tial part of the process. 

A. I think not. 

Q. Can the seed be fed under pressure, as described in those speci- 
fications ? 

A. I do not see how it can, unless he means the pressure of rollers 
in their revolutions. 

Q. That is the pressure which crushes the seed ” 

A. One against the other in drawing it in, unless he calls that 
suitable pressure. 

Q. I understand you — the seed cannot be fed—that is, carried 
direct to the roller—and come into contact with the crushing-rollers 
under the pressure described in this patent? 

A. I do not see how it can be. 

Q. As a matter of practice how is the seed actually carried or 
brought into contact with the crushing-rollers ? 

A. It is fed into a hopper through a spout,and by means of fluted 
or corrugated rollers— 

Q. I mean what is it: that brings the seed into contact with the 
rollers? 

A. Fluted or corrugated rollers. 

Q. Is not there something beyond the fluted roller that carries the 
seed directly to the crushing-rollers ? 

A. Not that I know of. 

Q. I refer to an inclined plane or spout. 

A. From roller to roller it is carried by an inclined plane; yes, 
sir. . 
Q. When it is carried to the first roller? 

A. That is carried by the inclined plane. 
70 Q. After it is fed out from its receptacle or hopper by the 
fluted roller it passes down the inclined plane ? 
a 2 
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Q. And that is what brings it into immediate contact with the 
pressure-roller ? 

A. Yes, sir. 

Q. What method of steaming or wetting the crushed meal do you 
use ? 

A. Water. 

Q. How is it applied ? 

A. On the muller-bed under the stones. 

Q. Have you ever known any other method to be used ? 

A. I have known of the application of steam instead of water. 

Q. State when and where. 


Objected to as incompetent under the pleadings. 


A. In 1872, at the factory of I. & C. More & Co., Jersey City. Mr. 
Force, who was the manager of the concern, was then experiment- 
ing in the use of steam instead of water, with a view to doing away 
with mullers. I investigated the matter, with a view of adopting 
it myself, but did not do it. 

Q. What was his method ? 

Objection repeated. 

A. He had some apparatus which he was experimenting with, in- 
troducing a spray of steam into the meal, fed in any manner that 
he saw proper. That was the introduction of steam spray into 
meal. 

Q. What was the particular mechanism you used for that pur- 
pose ? 

Objected to. 

A. It was a tub with a steam-coil inside of it. 

Q. How was the meal stirred or different courses of the meal 
brought into contact with the steam ? 

Objected to. 

A. It wasso long ago I am not quite certain as to the device 

71 employed to stir the meal. My impression is, however, that 

in the mill he was using he employed the apparatus turned 

in some way, or made to revolve. This coil of pipe had small per- 

forations through which the steam was ejected into the meal. This 

apparatus was somewhat crude. He was experimenting himself, 
then, to determine upon a plan he might adopt afterwards. 

Q. Was he practically applying it to the manufacture of oil? 

A. I understood him that he was intending to do so, and I think 
he did so afterwards. 

Q. Did you see the contrivance in operation ? 

A. Yes, sir. 

Objected to as immaterial. 

Q. Was he manufacturing oil out of the meal that he used in 
that steam-heating arrangement that you saw used there? 

A. Yes, sir; he was making oil with that process, and making his 
test from the product which he got. 


1» 
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Q. Do you know anything about the comparative yield of oil by 
this Lawther process and by the old process that you used? 

A. Not from my practical experience, I do not. 

Q. Do you in any way know about the comparative vield? 


Objected to. 


A. Yes, sir. 
Q. What do you know about it? 


Objected to as incompetent and not the best evidence. 


A. I think with careful manipulation and superintendence in the 

working of the mill the results are very little different, if any, so 
far as the vield is concerned. 

72 Q. What as to the comparative value of the cake produced 
by the two processes? 

A. Their value as a feed? I think there is no difference. 

Q. State whether you have made any tests of the cake produced 
by the two processes. 

A. Yes, sir. 

Q. What was the result as shown by those tests? 

A. The eake known as the broad, thin cake, in the tests which I 
have made, has shown the best results as to the yield of oil from the 
cake produced by what is known as the Callahan process. I made 
tests of oil produced by all known processes that make what is 
known as the broad, thin cake, and I find no difference materially ; 
of course I have reference to the cake that is well made. 

(). What is the result of comparison between the cake that you 
produced in your mill and cake produced by what is called the 
Lawther process? 

\. I could not tell you because I never made any recent test. 


7 
. 


Q. Have you ever tested cake produced by the Lawther process? 


A. Yes, sir. 

Q. Have you compared such cake and the cake you produced in 
your mill? 

A. Yes, sir. 

(). Is there any difference? 

A. I cannot see any. | 

Q. In the vield of oil or value of the cake? 

A. Neither. 

Q. From what mill did you get the eake produced by the Lawther 
process? 

A. I got some from the Northwestern, and Wright and Lawther’s 
mill—both. 

Q. What kind of press do you use? 

A. More press. 

Q. Have you any practical knowledge of any method of extract- 

ing oil from seed in any other way than by crushing the seed 


75 under pressure as the first step in the process? 


A. No, sIr. 
Q. Is not that essential as the first step in any process of extract- 
ing oil from seed ? 
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A. Iso regard it. 

Q. And is universally used ? 

A. Yes, sir; so far as my knowledge goes. 

A. And the oil is always finally extracted or separated from the 
mass of crushed seed by pressure under presses, is 1t not? 
A. Yes, sir; hydraulic pressure. 
Q. That is essentially the process of separating the oil, whether it 
applied by one form of mechanism or another, is it not? 
A: Yes, sir. 
Q. What do you use for heating the meal after you have applied 
the water under the muller-stones ? 

A. A heating apparatus with an air space into which steam is In- 
jected. 

Q. What has been called a steam-jacket reservoir ? 

A. Yes, sir; it answers that purpose, although shaped a little dif- 
ferently from those usually used. 

@. Where is the air space? 

A. The apparatus is shaped like a hat; the air space is around 
the rim. 

Q. Is the hat right side up? 

A. Yes, sir. 

Q. Is the air space at both the bottom and side of the reservoir? 

A. Wecan turn it on top if we want to. It has two distinct 
reservoirs. 

Q. The air space around the sides is separate from the air space 
on top? 

A. Yes, sir. 

Q. There is one on the bottom but not on the top? 


ee 
]M 


(Witness illustrates.) 


Wirness: The meal is fed in on top of the hat as I hold it in 
my hand, and the muller-stenes travel on top of the hat amongst 
the meal, and it feeds off over the crown of the hat upon the rim, 

and is warmed either at the crown or at the rim, as we see fit, 
74 by admitting the steam into two separate air spaces, one air 
space located under the crown and one under the rim. 


Cross-examination waived 

Counsel for defendants here offers in evidence a printed copy of 
the specification and drawings of letters patent No. 129,018, dated 
July 16th, 1872, issued to William B. Fisher, Newark, New Jersey, 
for an improvement in seed-steaming apparatus. 

Counsel for complainant admits that the same is a correct copy of 
the specification and drawing of said patent, and waives the produc- 
tion of certified copy of the letters patent. 

(Marked Exhibit A, as follows :) 


(Here follows diagram marked p. 75.) 


Exdkbe } wf 


No. 


W. B. FISHER. 


Improvement in Seed-Steaming Apparatus. 


129,018. Patented July 16, 1872, 
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129,018. 


Unitep STATES PATENT OFFICE. 


~] 
—_ 
ee 


WituiAM B. Fisner, of Newark, New Jersey. 
Improvement in Seed-Steaming Apparatus. 


Specification forming part of Letters Patent No. 120,018, dated July 
16, 1872. 
To all whom it may concern: 

Be it known that J, William B. Fisher, of the city of Newark, 
county of Essex, in the State of New Jersey, have invented a new 
and useful process for preparing seeds for storing and for the opera- 
tion of pressing; and I do hereby declare that the following speci- 
fication, in connection with the drawing furnished, is a full, clear, 
and exact description thereof, that will enable others skilled in the 
art to make and use the same. 

The nature of my invention consists in constructing an apparatus 
for treating oleaginous seeds and nuts, so that the latter may be in 
continuous motion while undergoing treatment, passing over the 
sides of an inclined or conical steam-coil, provided with small holes, 
from which issue jets of steam with a sufficient force to permeate 
and cleanse the entire mass. A jacket is provided for partly con- 
fining the steam during treatment for the press, and a screen when 
tre ating the seed for storage or shipment. 

To enable others skilled in the art to make and use my invention, 
I will describe its arrangement and operation. 

A is a bed or base; B, a steam-coil; C, extended arms secured to 
a rotating shaft, D, with scrapers E E attached; I’, a stop-cock for 
admitting steam to the coil; H,a hopper to guide the seed to the 
top of the coil; O,a close jacket or wire screen surrounding the 
same. The steam-coil B is provided with numerous small holes 
(indicated in the drawing by the dots) countersunk slightly to cause 
the escaping steam to spread that it may thoroughly permeate the 
mass of seed moving over the same from above to the table, where 
it is removed by the scrapers E E. The scrapers E E are so con- 
nected to the arms C that they may be adjusted to an incline to 
clear the seed from the table rapidly or slowly at the will of the 
operator. They may be made of sheet metal or wood. Steam is 
conducted to the coil from a boiler in the usual manner. Power is 
transmitted to the shaft D, which carries the arms C C and scrapers 
EK E,in the usual way. The close jacket O, for convenience, is made 
of sheet metal, and is used to partially confine the steam, when de- 
sirable, in order to add moisture to the seed to fit it for the opera- 
tion of pressing. For cleansing and drying the seed a perforated 
jacket or wire screen may be used, which allows the steam to pass 
through and off rapidly, ¢ arrying with it the impurities and excess 
of moisture previously contained therein, leaving the same sweet 
and thoroughly cleansed. In preparing for storage or shipment it 
is considered preferable to use steam at a pressure of about sixty 
pounds, as its force when issuing from the small holes in the coil 


48 ALFRED B. LAWTHER VS. CHARLES 8S. HAMILTON ET AL. 


does the cleansing and removes all objectionable accumulated matter, 
while the high temperature accomplishes the drying. Thus the 
causes of fermentation are removed, a source of so much trouble in 
packing and storing in bulk. 

For the operation of pressing a lower temperature will suffice, as 
moisture is desirable to be added in such case to soften the vegeta- 
ble fibers of the seed and liquefy the oily parts, so that the separa- 
tion of the one from the other is easily accomplished. 

Having thus described my invention, what I claim, and desire to 
secure by letters patent of the United States, is— 

1. The combination of the hopper H, perforated conical steam- 
coil B, jacket O, shaft D, and rotating arms C C, carrying scrapers 
E E, constituting an improved apparatus for treating oily seeds, as 
and for the purpose herein set forth. 

2. The improved method of cleaning and drying oleaginous seed 
by feeding the same over the inclined surface of a perforated coni- 
cal steam-coil, substantially in the manner described. 


WILLIAM B. FISHER. [t. s.] 


Witnesses: 
JOHN DANE, Jr. 
WILLIAM T. ALLING. 


77 Counsel for the defendants also offers in evidence a printed 

copy of a specification and drawing of reissue No, 129,018, 
said reissue being issued to William B. Fisher, of Newark, New 
Jersey, for an improvement of methods and apparatus for treating 
seeds. 

Counsel for complainant admits that the same is a correct copy 
of the specifications and drawings of said patent, and waives the 
production of certified copy of the letters patent, but objects to the 
reissue of patent as incompetent. 

(Marked Exhibit B, as follows :) 


(Here follows diagram marked p. 78.) 
79 Unitep States Parent OFFIice. 

WiLiiAM B. Fisner, of Newark, New Jersey. 
Improvement in Methods and Apparatus for Treating Seeds. 
Specification forming part of Letters Patent No. 129,018, dated July 

16, 1872; Reissue No. 8615, dated March 11, 1879; application 

filed February 19, 1878. 

To all whom it may concern: 

Be it known that I, William JB. Fisher, of the city of Newark; 
Essex county, in the State of New Jersey, have invented a new and 
useful process and mechanism for preparing seeds for storing and 
for the operation of pressing; and I do hereby declare that the fol- 


lowing specification, taken in connection with the drawings forming 
a part thereof, is a full, clear, and exact description of my said pro- 


in 
(rybalit W. B. FISHER. 


Method and Apparatus for Treating Seeds. 
No. 8,615. Reissued Mar. il, 1879. 
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cess and mechanism, such as will enable others skilled in the art to 
practice the same. 

My invention consists, in part, in subjecting oleaginous seeds and 
nuts to the direct action of steam directed and applied within or 
about the center of the mass of said seed, the motion of the latter 
being checked or regulated at will by suitable means. 

My invention further consists of the mechanism preferably em- 
ployed in the process, comprising a seed-receptacle, a steam-reservoir 
adapted to eject steam or moisture within or near the center of the 
moving seed, a table, and stirrers, said table being arranged to sus- 
tain the weight of the mass of seed and check their downward mo- 
tion, and said stirrers being arranged to regulate the rapidity of such 
motion by removing the accumulated seed more or less speedily or 
completely. Said mechanism is more fully described hereinafter. 

To enable others to practice my invention I will deseribe it more 
in detail. 

A bed for supporting the devices which form my improved appa- 
ratus is represented at A in the drawings, which table is provided 
with legs, also represented. Upon said table is a receptacle adapted 
to receive and retain the seed to be treated. The flow of the seed 
may be controlled at the will of the operator, the manner of effect- 
ing which will be explained hereinafter. 

At or near the center of the mass of seed to be or in the position 
to be treated, or to be subjected to the action of the steam-jets or 
moisture, is located a steam pipe or receiver (represented at B in the 
drawings), which is provided with small holes, from which steam or 
moisture is forced outwardly in such a manner as to more thoroughly, 
uniformly, and effectually permeate the moving mass of seed than 
has been accomplished heretofore by other means. 

Devices serving as stirrers or scrapers, or both, are represented at 
EK in the drawings, which stirrers are adapted to rotate horizontally 
and act In conjunction with the seed-receptacle in such a manner as 
to stir, mix, and keep in motion said seed while being fed through 
the machine for treatment. Said stirrers are adapted to be adjusted 
at a greater or less inclination to the seed-receptacle to clear the seed 
undergoing treatment from the table or seed-receptacle more or less 
rapidly, as may be found desirable, which adjustment is accomplished 
by means of a screw-nut or screw-nuts (represented in the drawings). 
A vertically-arranged revolving shaft, D, imparts motion to the 
stirrers. Steam or moisture is conveyed from the generator to the 
reservoir by any suitable means. 

The lower part of the seed-receptacle (represented at Q), adapted 
for partially confining the seed and steam when the softening and 
mdistening process is required for pressing or other purposes, may 
be removed and a perforated or screen jacket substituted in lieu 
thereof. By the employment of the latter the steam may be forced 
directly through the moving seed and screen-jacket in such a man- 
ner as to cleanse it and remove and carry away all impurities and 
excess of moisture previously contained therein. 

In prepariug seed for shipment or storage I consider it preferable 
to use steam at a pressure of about sixty pounds, as its force, when 
7—o10 
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issuing from the small holes in the reservoir, does the cleansing and 
removes all objectionable accumulated m¢ Lttel *,and the high tem- : 
perature accomplishes the drying. Thus the causes of fe srmentation | 
are removed—a source of so much trouble and loss in packing and 
storing in bulk. For the operation of pressing a lower temperature 
will suffice, as moisture is desirable to be added in such cases to 


soften the vegetable fibers of the seed and liquefy the oily parts | 
thereof, so that the separation of the one from the other is more 
easily accomplished. . 
; . ; ; , —<—o 

Having thus set forth my invention, I do not wish to be 

. eee . : , 
80 understood as claiming broadly the art of treating seed by | 


steam; neither do I wish to be understood as claiming broadly 
all mechayism with which steam may be used for treating oleag- 
inous seed, irrespective of the construction, arrangement, and oper- 
ation of the same, as I am aware that steam has been employed 
heretofore for the purpose of treating seed. 

I am also aware that mechanisms of different kinds and modes of 
operation have been used in connection with steam for a like pur- 
pose, one of which is a boiler provided with a steam-inlet at its top, 
a stirrer, and a cover for the whole. ‘The seed to be treated being 
placed therein, the cover is closed and the steam or hot water ad- 
mitted. It has been found in practice difficult to thoroughly and 


| uniformly permeate a mass of seed so confined with the steam intro- ' 
| duced at the top, and condensation with an excess of moisture has G 
| been the result, which is objectionable and desirable to avoid. Such 


| apparatus I do not claim. Neither do I claim a steaming device 
| (adapted to convey seed to grinding-stones) consisting of a tube and 
a revolving screw therein, which carries the seed over a perforated 
chamber formed upon its lower side. These also are old; but 
What I do claim, and desire to secure by letters patent of the 
ag States, is— 

The herein-described method of treating seed, consisting in 
| Pals it to flow downward around a central perforated steam- 
| reservoir, and forcing jets of steam from said reservoir outward 
| through the mass of seed, the flow of said seed being regulated by 
| stirrers, substantially as set forth. | 

2. The combination, with a seed-receptacle provided with a per- 
forated steaming device, arranged within or below the material oper- 
ated upon, of devices for stirring its contents at will, said devices 
operating upon a platform, substantially as and for the purposes set 
forth. 

In combination with a seed-receptacle for holding the seed 

while being steamed, means for directing the steam into said seed, 
and horizontally -rotating stirrers adapted to regulate the flow of said 
seed, substantially as set forth. 

4. An apparatus for treating oleaginous seed by steam, consisting 
of a receptacle adapted to receive and retain the seed at w ill,a steam- 
ing device adapted to be surrounded by said seed and eject steam in 
different directions outwardly from within the mass, and rotating 
stirrers, substantially as described, whereby said seed may be thor- 
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oughly permeated by said steam, substantially as and for the pur- 
poses set forth. 
WILLIAM B. FISHER. 
Witnesses : 
JOHN DANE, Jr. 
WM. W. FORCE. 


81 Recess until 2 p. m. 


C.S. Hamiiron, called by defense, being sworn, testified : 


[ am one of the defendants and reside in this city. 

Q. What is your business ? 

A. Manufacturer of linseed oil. I have been engaged in that 
business twenty-nine years—since 1855. 

Q. At what places ? 

A. In the city of Fond du Lac and in this city. 

Q), During the period you have mentioned has that been your 
principal business occupation ? 

A. It has. 

(. You have yourself given your personal attention to it? 

A. I have. 

Q. You have become familiar with all the details of the subject ? 

A. I believe I am familiar with the different kinds of ma- 
82 chinery used and the different processes of extracting the oil. 

(. State whether or not you have made it a subject of 
special study and investigation. 

A. I have for a good many years. 

Q. In the extraction of oil from vegetable seeds state what, in your 
view, are the essential steps required for reducing the seed to oil or 
extracting the oil from the fibre of the seed. 

A. The first is to destroy the cellular siructure of the seed. An 
examination of the interior of oil-bearing seeds by a powerful micro- 
scope shows the structure to be cellular, and the oil to be distributed 
in very minute cells uniformly through the interior of the seed. 
The more thoroughly this cellular structure is destroyed the more 
easily the seed yields its oil and more completely. The next step in 
the process is the proper moistening of the crushed seed or meal. 
Water in some form is necessary for the extraction of the oil. It 
operates in two ways: First, by a uniform distribution and subse- 
quent heating the texture of the cells is broken, and if any of the 
cells are unbroken in connection with the crushing process they will 
vield oil more readily if thoroughly softened by the water. The 
other necessity is the application of water and heat in order to make 
the oil thin and allow it to flow out freely, the water in a certain 
measure taking the place of the oil in the seed, thus liberating the 
oil. Then the next step is the heating of the meal for the purpose 
of driving off a certain portion of the moisture that had been com- 
municated to the seed either by water or steam. If the meal be too 
moist it cannot be confined in any of the bags or mats that are in 
use in hydraulic pressure; it must be heated and stirred to a given 
degree of dryness which will enable it to “set” under press- 
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83 ure. If this dryness be not obtained the meal in its softened 
state will gush out in every direction. 

Q. Like thin mush, I suppose ? 

A. Yes, sir; no bags or mats will confine it. The next and last 
step in extracting oil is the application of pressure to this meal after 
it has been sufficiently dried. There are many different kinds of 
machines used to produce these different results, but the general 
plan of ,crushing the seed, moistening, heating to a certain degree 
of dryness for pressing, are each essentials in the process, which 
‘annot be completed without each one of them—that is, cannot be 
perfectly completed. Now, to go back to the first step of crushing. 
I began business in 1853. ‘The system of crushing seed at that time, 
almost universally, I believe, in this country, was to crush it between 
two horizontal rollers set side by side, one fixed and the other pressed 
against it by means of screws or wedges, the seed being fed to these roll- 
ers by means of a small fluted roller, which, taking up along its whole 
length an equal amount of seed in every portion of it,in its revolu- 
tions dropped that seed evenly so as tv be taken by the rollers and 
crushed. Gradual improvements in machinery for making oil gave 
rise to the increase in length and diameter, and consequently of the 
surface of these rollers. The smaller the rollers the less amount 
of capable work could they do. For many years I knew of no other 
system being used for crushing the seed than these two rollers. 
Afterwards a study of the process of extracting oil led different 
persons to believe that a more thorough crushing of the seed than 
could be given by two rollers at a single crushing could be effected 
by increasing the size and length of the rollers—diameter and 

length. In this way the rollers have been increased in size 
84 more or less gradually and in length, until to-day the common 

mode of crushing seed is to pass the seed between a number 
of rollers lying one on the top of the other, forming a stack or wall 
of rollers, the seed passing through each two of the rollers, being 
crushed within once as many times as there are rollers. If there 
are four rollers it gets three crushings; if five, four; and so on. 
The usual mode of moistening seed until within comparatively a 
few years was, after crushing, to transfer it to a bed-plate on which 
ran a couple of muller-stones running around a vertical shaft 
on their edges. While under the stones a certain amount of water 
is applied to the meal. ‘That meal is stirred by means of scrapers 
as the stones revolve, and the effect of the stone passing over the 
meal will be to distribute the water evenly and uniformly through 
the mass of meal. I have never used the mullers with the object of 
grinding. I have never used them except where they would, even 
after they were discharged to the extent the scrapers would empty 
the meal, run upon a bed of meal from one to one and a half inches 
deep that would be permanent; any meal placed on top of that would 


not be subject to any grinding process ; there would be, being under 


the weight of the stone and under the peculiar motion given to them 
by running around the vertical shaft, a tearing process, which would 
be sufficient to break into meal any seed that had simply been 
crushed and still adhered as flattened seed. Fora great many years 
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no other or no better process of mixing the water thoroughly and 
uniformly through the meal was known in this country to exist. 
Subsequently various devices have been put in use for molstening 
meal equally throughout, either by means of waterorsteam. After 

this moistening the meal is transferred to a steam-jacketed 
85 heater. These steam-jacketed heaters I have used since 1864; 

the first one I ever used being made of boiler iron, the top, 
or rather the sides, and bottom separate, and fed with steam sepa- 
rately. 

Q. That is, you mean the spaces for the steam are separated at the 
sides and bottom ? 

A. Yes, sir; they had no connection with each other, except as 
round about through the steam pipe. This steam-jacketed heater 
had been in use for some vears before I put it in use. I saw it in 
Chicago, I think, as early as 1862—possibly earlier. 

After the heating and drying of the meal in this heater it was 
transferred to hydraulic presses, the general principles of the work- 
ing of which are the same in all eases. Under this pressure, the 
meal having been reduced to its proper condition to yield vil freely, 
it is removed, and the refuse, after the pressure is removed, is known 
as oll-cake. I have always used water for the moistening of the 
meal, and I still use it. The presses which I use are presses which 
were made in 1860—four presses, two made in 1860 and two in 1863. 
They have been changed In no essential particular except the boxes, 
which make a different form of cake. 

Q. ‘To go back now to the crushing part of the process, up to 
what time did you use the old or horizontal erushing-rollers ? 

A. I used these until a year since. 

(). What did you substitute for them then? 

A. The first substitution for a single pair of rollers was the add- 
ing of an additional pair of rollers—two pair of pinch-rollers, one 
above the other. The seed first passed between one set and then 
the crushed seed was passed to another set. 

Q. What did you use next after that, if anything? 
86 A. A set of five rollers purchased of the complainant in 
this action, or of his agent and with his consent, he knowing 
of the transaction. 

©. Is that set of rollers of the kind that Mr. Lawther described in 
his testimony taken in this case as a part of his process? 

A. The same. 

Q. Those you still use? 

A. We are not using rollers made by Lawther or by‘his agents, 
but we use the same method. We substituted rollers made by an- 
other man, perfect duplicates of his rollers. 

(. State the circumstances of the transaction with Mr. Lawther or 
with his agent, as you call him,in reference to the purchase and use 
of those rollers. 

A. The first step of the transaction was a written contract with 
Mr. Lawther’s partner, as I understood him to be—McDonald, of 
Chicago, by which he was 
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83 ure. ' If this dryness be not obtained the meal in its softened 
state will gush out in every direction. 

Q. Like thin mush, I suppose ? 

A. Yes, sir; no bags or mats will confine it. The next and last 
step in extracting oil is the application of pressure to this meal after 
it has been sufficiently dried. There are many different kinds of 
machines used to produce these different results, but the general 
plan of crushing the seed, moistening, heating to a certain degree 
of dryness for pressing, are each essentials in the process, which 
‘cannot be completed without each one of them—that is, cannot be 
perfectly completed. Now, to go back to the first step of crushing. 

=, 1 began business in 1853. ‘The system of crushing seed at that time, 
almost universally, I believe, in this country, was to crush it between 
two horizontal rollers set sidé by side, one fixed and the other pressed 
against it by means of screws or wedges, theseed being fed to these roll- 
ers by means of a small fluted roller, which, taking up along its whole 
length an equal amount of seed in every portion of it, in its revolu- 
tions dropped that seed evenly so as to be taken by the rollers and 
crushed. Gradual improvements in machinery for making oil gave 
rise to the increase in leneth and diameter, and consequently of the 
surface of these rollers. The smaller the rollers the less amount 
of capable work could they do. For many years I knew of no other 
system being used for crushing the seed than these two rollers. 
Afterwards a study of the process of extracting oil led different 
persons to believe that a more thorough crushing of the seed than 
could be given by two rollers at a single crushing could be effected 
by increasing the size and length of the rollers—diameter and 
length. In this way the rollers have been increased in size 

84 more or less gradually and in length, until to-day the common 
mode of crushing seed is to pass the seed between a number 

of rollers lying one on the top of the other, forming a stack or wall 
of rollers, the seed passing through each two of the rollers, being 
crushed within once as many times as there are rollers. If there 
are four rollers it gets three crushings; if five, four; and so on. 
The usual mode of moistening seed until within comparatively a 
few years was, after crushing, to transfer it to a bed-plate on which 
ran a couple of muller-stones running around a vertical shaft 
on their edges. While under the stones a certain amount of water 
is applied to the meal. That meal is stirred by means of scrapers 
as the stones revolve, and the effect of the stone passing over the 
meal will be to distribute the water evenly and uniformly through 
the mass of meal. I have never used the mullers with the object of 
grinding. I have never used them except where they would, even 
after they were discharged to the extent the scrapers would empty 
the meal, run upon a bed of meal from one to one and a half inches 
deep that would be permanent; any meal placed on top of that would 
not be subject to any grinding process ; there would be, being under 
the weight of the stone and under the peculiar motion given to them 
by running around the vertical shaft, a tearing process, which would 
be sufficient to break into mea! any seed that had simply been 
crushed and still adhered as flattened seed. Fora great many years 
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no other or no better process of mixing the water thoroughly and 
uniformly through the meal was known in this country to exist. 
Subsequently various devices have been put in use for molstening 
meal equally throughout, either by means of water orsteam. After 

this moistening the meal is transferred to a steam-jacketed 
85 heater. These steam-jacketed heaters I have used since 1864; 

the first one I ever used being made of boiler iron, the top, 
or rather the sides, and bottom separate, and fed with steam sepa- 
rately. 

Q). That is, you mean the spaces for the steam are separated at the 
sides and bottom’? 

A. Yes, sir; they had no connection with each other, except as 
round about through the steam pipe. This steam-jacketed heater 
had been in use for some vears before I put it in use. I saw it in 
Chieago, I think, as early as 1862—possibly earlier. 

After the heating and drying of the meal in this heater it was 
transferred to hydraulic presses, the general principles of the work- 
ing of which are the same in all cases. Under this pressure, the 
meal having been reduced to its proper condition to yield oil freely, 
it is removed, and the refuse, after the pressure is removed, is known 
as oll-cake. I have always used water for the moistening of the 
meal, and I still use it. The presses which I use are presses which 
were made in 1860—four presses, two made in 1860 and two in 1863. 
They have been changed in no essential particular except the boxes, 
which make a different form of cake. 

(). ‘To go back now to the crushing part of the process, up to 
what time did you use the old or horizontal crushing-rollers ? 

A. I used these until a year since. 

(). What did you substitute for them then? 

A. The first substitution for a single pair of rollers was the add- 
ing of an additional pair of rollers—two pair of pinch-rollers, one 
above the other. The seed first passed between one set and then 
the crushed seed was passed to another set. 

Q. What did you use next after that, if anything? 
S6 A. A set of five rollers purchased of the complainant in 
this action, or of his agent and with his consent, he knowing 
of the transaction. 

(). Is that set of rollers of the kind that Mr. Lawther described in 
his testimony taken in this case as a part of his process? 

A. The same. 

(. Those you still use? 

A. We are not using rollers made by Lawther or by his agents, 
but we use the same method. We substituted rollers made by an- 
vther man, perfect duplicates of his rollers. 

(). State the circumstances of the transaction with Mr. Lawther or 
with his agent, as you call him, in reference to the purchase and use 
of those rollers. 

A. The first step of the transaction was a written contract with 
Mr. Lawther’s partner, as I understood him to be—McDonald, of 
Chicago, by which he was 
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Objected to. 


Q. Have vou that contract? 
A. It is at the mill. 


Complainant’s counsel objects to the witness giving the contents 
of the contract. 

Witness: We will furnish the contract. 

Q. State whether or not you use the process described by Lawther 
in his testimony, and claimed as covered by his patent, for the direct 
subjection of crushed seed to steam ? 

A. We do not. 

(). Have you ever used that ? 

A. We never have. 

Q. State whether or not you saw the models produced by the 
complainant upon the taking of his proofs in this case and referred 
to as exhibits by their numbers in the testimony ? 

A. I saw them. 

Q. Did you examine closely the construction of the model “ Ex- 
hibit 4,” testified to by the witness McDonald as being a represen- 
tation of the heating and moistening apparatus which you used? 

A. I did; yes, sir. 
87 (). State whether or not that model, “ Exhibit No. 4,” does 
represent the apparatus which the defendants used for moist- 

ening and heating the seed. 

A. It does not represent the apparatus for moistening the 
seed. 

Q. State wherein it differs from the apparatus which the defend- 
ants used. 

A. Theapparatus exhibited there was supposed to represent an ap- 
paratus which would carry a jet of steam and a stream of water into 
a tube, from which tube both were supposed to be ejected ; whether 
it would make a spray or not I don’t know, never having used any- 
thing of the kind or seen it in operation. 

Q. Do Iunderstand you to mean that that model represented that 
the steam and the stream of water were united before emerging from 
the tube and being thrown onto the meal? 

A. Yes, sir. 

Q. How does that differ from the apparatus which the defendants 
use ? 

A. We use a jet of water fed from a tank overhead, the jet play- 
ing perpendicularly, being met directly at its exit with a jet of steam 
coming from another tube, the action of the steam being to break 
the water into a spray of very minute particles, and spread it upon the 
meal before it goes into the mixer. The steam is thoroughly con- 
densed on meeting the jet of water,and unless playing in an unusu- 
ally large volume there is no sensible degree of warmth to the spray 
after the steam jet meets the water Jet. 

Q. What becomes of the water jet? 

A. It is broken into a spray by the steam and thrown upon the 
descending column of meal—descending sheet of meal. 


ce 
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©. Where does that meal come from? 
A. Comes through a series of spouts which take it from the ele- 
vator in the story overhead and falls down past this jet or 
88 spray, discharging into the mixer, which is above the heater. 
(. At what angle does this column of meal fall to the jet 
or spray of water—scattered water ? 

A. It falls nearly vertically; there is a slight inclination to the 
spout which discharges the meal into the mixer. 

(). Then it is almost at right angles to the general direction of the 
spray ? 

A. Yes, sir. 

(). State whether or not the sketch made and shown you here is 
substantially a representation of your contrivance as you have de- 
scribed it. 

A. It is, as I understand, the working of the spray. It conveys 
the idea to my mind perfectly; I do not know that it would to one 
unfamiliar with it. The idea there is the correct one. 

Sketch put in evidence and marked “ Exhibit No. 3.” 


Q. How long have you used this contrivance for spraying water 
as you have described it? 

A. Something over a year; possibly a year and a half. 

(). Do you know of its use by others? 

A. I do; yes,sir. I know that has been used by Gebhardt & Co., 
of Dayton, for several years. I know it was used by Daggett «& 
Harper, of Ottumwa, Iowa, who have a patent upon this spray, 
being the assignees of the inventor or the claimed inventor. 

Q. Before you used this present contrivance what did you use for 
wetting the meal? 

A. A spray in connection with the muller-stones—spray of water 
simply. 

Q. You had always used that previous to this recent use? 

A. Yes, sir. 

(). State whether or not you have ever used the process of direct 
subjection of the ground seed to steam as described by Lawther in 
his testimony, and as claimed by him under these letters patent in 

this case? 
89 A. I have not. 
Q. Is it possible for the muller-stones to have any grinding 
effect, as asserted in the specifications of these letters patent? 

A. They would have a grinding effect if the amount of meal 
placed under the action of the stones was very small, so as to bring 
the mullers themselves and the bed-stone very nearly into contact. 

(. As a matter of practice, how was it? 

A. As a matter of practice, I believe it has been almost the uni- 
versal custom to leave a bed of meal underneath the muller-stones 
and on the bed-stone so as to keep the mullers some distance away 
from the bed-stone or from contact with the bed-stones. 

©. How far? 

A. An inch to an inch anda half. That body of meal would 
prevent any grinding process. 
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Q. What is the action of the mullers on the meal? 

A. The first action is to distribute the water that is put inte the 
meal by pressing and continually passing over, distributing the water 
evenly and uniformly through the meal; secondly, by the motion— 
I don’t know whether I can explain it exactly, but there is a twist 
to the line of contact of the muller with the bed of meal in passing 
around, which would make a tearing motion, and seeds which were 
unbroken, which were crushed but unbroken in the rollers, would 
be torn apart under the mullers, but the particles themselves would 
be rendered no smaller or finer. We have never used the mullers 
for any other purpose than to mix the water evenly and uniformly 
through the meal, and when we adopted the spray we threw aside 
the mullers as being unnecessary. 

Q. Do the mullers produce a pasty condition, as asserted in the 

specifications ? 
90 A. They would if used long enough on meal unsupplied 
with water. 

©. Can that be rectified ? 

A. The addition of water brings it back to its original dry or 
mealy condition. 

Q. Is there any rule or principle about the application of moisture 
to this meal? Is it anything more than a matter of practice and 
skill that may be applied by any manufacturer ? 

A. No, sir; we want enough to make it work thoroughly, and 
little enough so the time consumed in drying off and heating it will 
not interfere with the action or running of the other machinery. 

Q. Does not the quantity of moisture vary with circumstances, 
the condition of the seed, and various other such practical details of 
the business? 

A. It does. We often use seed that requires no moistening; other 
that is thoroughly dry, which requires a good deal of moisture. It 
then becomes a matter of practice and skill on the part of the oper- 
ator as to how much moisture should be properly applied. 

Q. State whether or not you have made tests as to the comparative 
products of these different modes of manufacture of oil. 

A. I have been in the habit of making tests, not only of our own 
yield of oil and of the oil contained in the cake, but testing the pro- 
ducts of other mills—the cake of other mills—as to the oil contained. 

Q. Compare your product with the product by the Lawther pro- 
cess ? 

A. Our product as it is now, or has been in the past? 

Q. Whichever way you have made your comparison. 

A. We consider now that our cake is as free from oil as any that 
is made by hydraulic pressure. 

Q. How was it before you adopted the Lawther rollers ? 
91 A. When we used the single pair or pinch-rollers the yield 
could be made equally good by diminishing the amount of 
work the rollers were required to do in a given time; and when we used 
two sets of pinch-rollers, one above the other, the result in the yield 
of oil was fully equal to anything we have worked since. 
Q. You have compared the product that you made with the two 
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sets of pinch-rollers with that you have made with the set of Law- 
ther rollers? 

A. Yes, sir. 

Q. And you state your cake was as free from oil—that the vield 
of oil was as great by the use of the two sets of pinch-rollers as by 
the set of Lawther rollers you are using ? 

Quite as good; there was no essential difference. Sometimes, 
from the manner of working, a slight difference in the product will 
arise under any method of manufacture, from differences in the qual- 
ity of the seed, and from differences in the working, the process of 
working, the application of too much heat or too mucin moisture. 
It is a matter of great importance that the operator shall be a man 
of experience and judgment, and capable of breaking just the quan- 
tity of seed that is to be fed, of moisture that is to be used, of heat 
that is to be applied. 

(. Did you hear the testimony of witnesses for the complainant 
as to the amount of saving produced by the Lawther process ? 

A, I did, 

Q. So far as your knowledge goes, state whether there is such 
saving. 

A. Well, there is a saving in proportion as the seed is evenly 
crushed, other parts of the operation of extraction beingequal. The 
primal element of success is the thorough crushing of seeds. One 
set of pinch-rollers would not do it as thoroughly as a stack of five 

rolls; five rollers would not do it as thoroughly as a stack of 
92 four rollers, provided the five rollers were allowed to get 

out of order, while the four were kept continually in condi- 
tion. 

(). Can the seed be as thoroughly crushed and ground under the 
old process, properly applied, as by the Lawther process ? 

A. By the old process you mean two pinch-rollers ? 

(). Yes, sir; or any modification of that style of rollers. 

If ground the same number of times in the old pinch-rollers as 
as ground in the Lawther rollers, the result would be fully equal 
under any circumstances. 

(). State whether or not there is any difference in the mechanical 
principle between the old method of pinch-rollers pressed together 
by set-screws and the method deseribed by Lawther as part of his 
process, rollers lying one above another. 

A. | know of no difference in principle; both are operated under 
pressure, the pressure in the one case being horizontal and applied 
by screws or wedges; in the other by pressure-belts and the weight 
of the rollers. 

Q. State whether or not you ever knew of any method of crushing 
of the seeds under pressure, which is a part of the claim put forth 
in Lawther’s patent. 

A. I will answer that by saying that seed cannot be crushed ex- 
cept by pressure. I have known seed crushed and worked without 
the operation of rollers, or without the operation of muller-stones, 
and without the operation of hydraulic pressure. Many years ago 
there was in operation in this State two small mills, one oper rated at 
S5—3510 
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Manitowoc by William Rahr, and another one near Sheboygan; the 
name of the proprietor I don’t recollect. I have seen them both in 
operation at different times. Their mode, which was at that time 

general throughout the German Empire, was to crush the 
93 seeds by means of stamps used as in the crushing of ore, the 

seed being put into a metallic basin, the stamps operated by 
machinery, the heads shod with metal, playing up and down until 
the seed was reduced to the requisite degree of fineness; then 
heated in an open heater and dried ; then subsequently pressed in a 
wedge-press. 

Q. Is it possible to feed the seed under pressure as described in 
the specification of the letters patent ? 

A. I don’t know how any pressure can be applied other than the 
action of gravitation to the seed in feeding either the fluted roller 
or the fluted roller discharging the seed into the erusher-roller. 

Q. State whether or not you had any interview with Mr. Lawther 
with reference to the purchase and use of the stack of rollers in your 
mill. 

A. A number. 

Q. When and where? What passed between you ? 

A. I think the first interview with him was some time—twoor three 
weeks—some little time, at any rate, after the making of a contract 
for the manufacture and delivery of a stack of rollers after his patent. 
The matter was discussed between Lawther and myself in Chicago 
more than once, spending at one time one or two or three hours 
together, and visiting one of the mills in Chicago, in view of look- 
ing at Lawther’s rollers in operation. I afterwards saw him and 
we talked about it. After the set of rollers had been delivered and 
put in operation at our mill he came up with McDonald, his agent, 
to examine them, we having complained of their inferior quality. 
He himself rejected at once two of the rollers and ordered others to 
be supplied. 

@. What do you know about McDonald being his agent ? 
94 A. I know that Lawther acknowledged to me that McDon- 
ald was building his machinery there, and at one time, I 
think, he spoke of him familiariv as his “ pard.” 

Q. Were these interviews which you had with Lawther prior to 
your purchase of the rollers from McDonald of the rollers? 

A. They were subsequent to the contract with McDonald. 

Q. State whether or not anything was said in those interviews upon 
the subject of your purchase of the set of rollers from McDonald. 
State the substance briefly. 

A. I visited McDonald’s establishment and found Lawther there, 
and the whole matter of the rollers was discussed. 

Q. I direct the witness’ attention to the point whether Lawther 
was informed at any time of the contemplated purchase by Mr. 
Hamilton and Mr. Goodrich of a set of rollers from MeDonald. 

A. I will answer that by saying that I am not personally aware 
that Mr. Lawther knew of the written contract, but he knew of the 
sale to us of the rollers, and of the delivery, and of the subsequent 
rejection of a portion of them, and their being supplied by others: 
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(). When did he first know of the sale and delivery ? 
A. I cannot answer that; when I made the contract he was out 
of the State; he probably learned it as soon as he came back. 
(. When did he know it from you ? 
A. He knew it when I first saw him. 
Q. State whether or not Mr. Lawther ever objected to your pur- 
chase of these rollers. 
A. No, sir; not in any way whatever. 
(). State whether or not he ever claimed to you, verbally 
95 or in writing, prior to the commencement of this suit, that 
your purehase and use of these rollers from McDonald 

would be an infringement of his patent. 

A. In no way whatever. 

(. How many times has Mr. Lawther visited this city upon that 
subject : 

A. I recollect but once ; he may have been here twice. I recol- 
lect simply now the visit with McDonald; they came up together ; 
came to the mill together and examined the rollers together, and 
together rejected them; put others in their place, to be made and 
sent up as quickly as possible. 

Q. What did Mr. Lawther then say about those rollers? 

A. Il cannot say; they were together talking them over; both con- 
sented. 

Q. What was finally done about those rollers that were purchased 
from McDonald ? 

A. The first two, upper two, of the five rollers being rejected by 
Mr. Lawther, two others were sent in their places. 

Q. By whom? 

A. By McDonald, Mr. Lawther consenting. Afterwards the whole 
five were rejected as being of imperfect material, and [ am not posi- 
tive but that ten rollers—eight or ten—were sent us In all, all of which 
proved to be imperfect. Then, knowing the difficulty under which 
Mr. Lawther labored in getting his rollers cast in Chicago, the diffi- 
culty of getting a proper mixture of materials, the offer was made 
by us to furnish our own rollers, getting them made elsewhere, pur- 
chasing of him the frame on which they ran, the scrapers, ete., and 
the right to use the same with the other rollers. A bargain was made 
with McDonald by which we were to pay $450 for that frame in all. 
$400 had already been paid in cash ; $50 further had been expended 
by us on a set of rollers sent up here which were so imperfectly sur- 

faced that we had to send them to the Bay View [ron Works for 
96 resurfacing at an expense of $50, which we paid, and notified 

McDonald would be charged up to him. He still claims $50 
on the rollers, disallowing that S50. 

Q. What did Mr. McDonal!d say to you about this sale of right to 
use the frame? 

A. When the matter of substituting the rollers of another make 
was brought to McDonald’s notice we asked him if he was author- 
ized to sell the frame and the right to use it, use the rollers with it, 
by Lawther. He said, in the presence of Mr. Goodrich and myself, 
in our office, that he was so authorized; that he was Mr. Lawther’s 


60 ALFRED B. LAWTHER VS. CHARLES 8S. HAMILTON ET AL. 


agent, and that any sale of the machinery made by him carried 
with it the right to use the same as thoroughly as though Lawther 
himself had given his consent personally. Under these cireum- 
stances we purchased the iron frame on which I understand there 
isa patent. Another frame could be easily swhbstituted for that, 
and other frames are made. 

(. Have you anyihing else to state about the issues in this case 
that is material, and which you have not already testified to? 

A. I do not think of anything. 

Cross-examination waived. 


Defendants offer in evidence, subject to the general objection of 
the plaintiff, the following letters and telegrams: 

Letter press copies of — 

Letter dated July 21, 1881, Charles A. McDonald from Hamilton 
& Goodrich, Exhibit No. 4. 

Letter dated August 10, 1881, Charles A. McDonald from Hamil- 
ton & Goodrich, Exhibit No. 5. 

Letter dated August 17, 1881, Charles A. McDonald from Hamil- 
ton & Goodrich, Exhibit No. 6. 

Letter dated September 6, 1881, Charles A. McDonald from Ham- 

ilton & Goodrich, Exhibit No. 7. 
97 Letter dated September 10,1881, Charles A. McDonald from 
Hamilton & Goodrich, Exhibit No. 8. 

Letter dated September 6, 1881, Charles A. McDonald from Hamil- 
ton & Goodrich, Exhibit No. 9. 

Letter dated October 22, 1881, Charles A. McDonald from Hamil- 
ton & Goodrich, Exhibit No. 10. 

Letter dated November 2, 1881, Charles A. McDonald from Hamil- 
ton & Goodrich, Exhibit No. 11. 

Letter dated November 16, 1881, Charles A. MeDonald from 
Hamilton & Goodrich, Exhibit No. 12. 

Letter dated November 28, 1881, Charles A. MeDonald frorh 
Hamilton & Goodrich, Exhibit No. 13. 

Letter dated November 29, 1881, Charles A. MeDonald from 
Hamilton & Goodrich, Exhibit No. 14. 

Letter dated December J, 1881, Charles A. McDonald from Hamil- 
ton & Goodrich, Ex}iibit No. 15. 

Letter dated December 13, 1881, Charles A. McDonald from Hamil- 
ton & Goodrich, Exhibit No. 16. 

Letter dated March 21, i882, Charles A. McDonald from Hamil- 
ton & Goodrich, Exhibit No. 17. 

Memorandum of contract, dated July 20th, 1881, signed by Hamil- 
ton & Goodrich and Chas. A. MeDonald, Exhibit No. 18. 

Telegram dated August 19, 1881, McDonald to Hamilton & Good- 
rich, Exhibit 19. 

Telegram dated August 26, 1881, McDonald to Hamilton & Good- 
rich, Exhibit No. 20. 

Telegram dated November 22, 1881, McDonald to Hamilton & 
Goodrich, Exhibit No. 21. 
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Telegram dated December 1, 1881, McDonald to Hamilton & 
Goodrich, Exhibit No. 22. 

Letter dated December 17,1881, Hamilton & Goodwin to McDonald, 

Exhibit No. 25. 
98 Telegram to Hamilton & Goodrich from MeDonald, De- 
cember 17, 1881, Exhibit No. 24. 

Telegram to Hamilton & Goodrich from McDonald, December 23, 
1881, Exhibit No. 25. 

Letter, MeDonald to Hamilton & Goodrich, August 11, 1881, Ex- 
hibit No. 26. 

Letter, McDonald to Hamilton & Goodrich, August 16, 1881, Ex- 
hibit No. 27. 

Letter, McDonald to Hamilton & Goodrich, August 19, 1881, Ex- 
hibit No. 28. 

Letter from McDonald to Hamilton & Goodrich, August 23, 1881, 
Exhibit No. 29. 

Letter, McDonald to Hamilton & Goodrich, dated September 21, 
1881, Exhibit No. 30. 

Letter, McDonald to Hamilton, October 19, 1881, Exhibit No. 31. 

Letter, MeDonald to Hamilton & Goodrich, October 31, 1881, 
Exhibit No. 32. 

Letter, McDonald to Hamilton & Goodrich, November 5, 1881, 
Exhibit No. 38. 

Letter, McDonald to Hamilton & Goodrich, November 17, 1881, 
Mxhibit No, 54. 

Letter, McDonald to Hamilton & Goodrich, November 22, 1881, 
Mxhibit No. 35. 

Letter, McDonald to Hamilton & Goodrich, December 14, 1881, 
Mxhibit No. 36. 

Letter, McDonald to Hamilton & Goodrich, December 26, 1881, 
Exhibit No. 37. 

These exhibits are as follows: 

Juty 21, 1881. 
Mr. Chas. A. McDonald. 
Dear Str: We want to have all things ready here to set 
oo up the rollers on arrival, and to that end we want to know 
at once the diameter and face of, the pulleys on the rollers— 
and the number of revolutions the rollers required to be given the 
rollers—so that the counter-shaft and driving-pulleys may be made 
here at once. 

If it be a possible thing for the Northwestern people to let us have 
the set now under way, and they wait for the next set, it will ac- 
commodate us greatly. They can have no objection unless they 
will need the rollers sooner than you can complete the second set. 

Let us have a reply to all these matters at the earliest moment 


possible. 
Truly yours, HAMILTON & GOODRICH. 


(Exhibit No. 4.) 
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agent, and that any sale of the machinery made by him earried 
with it the right to use the same as thoroughly as though Lawther 
himself had given his consent personally. Under these cireum- 
stances we purchased the iron frame on which I understand there 
isa patent. Another frame could be easily substituted for that, 
and other frames are made. 

Q. Have you anything else to state about the issues in this case 
that is material, and which you have not already testified to? 

A. I do not think of anything. 

Cross-examination waived. 

Defendants offer in evidence, subject to the general objection of 
the plaintiff, the following letters and telegrams: 

Letter press copies of — 

Letter dated July 21, 1881, Charles A. McDonald from Hamilton 
& Goodrich, Exhibit No. 4. 

Letter dated August 10, 1881, Charles A. McDonald from Hamil- 
ton & Goodrich, Exhibit No. 5. 

Letter dated August 17, 1881, Charles A. McDonald from Hamil- 
ton & Goodrich, Exhibit No. 6. 

Letter dated September 6, 1881, Charles A. McDonald from Ham- 

ilton & Goodrich, Exhibit No. 7. 
97 Letter dated September 10,1881, Charles A. McDonald from 
Hamilton & Goodrich, Exhibit )".. 8. 

Letter dated September 6, 1881, Charles A. McDonald from Hamil- 
ton & Goodrich, Exhibit No. 9. 

Letter dated October 22, 1881, Charles A. McDonald from Hamil- 
ton & Goodrich, Exhibit No. 10. 

Letter dated November 2, 1881, Charles A. McDonald from Hamil- 
ton & Goodrich, Exhibit No. 11. 

Letter dated November 16, 1881, Charles A. McDonald from 
Hamilton & Goodrich, Exhibit No. 12. 

Letter dated November 28, 1881, Charles A. MeDonald from 
Hamilton & Goodrich, Exhibit No. 13. 

Letter dated November 29, 1881, Charles A. McDonald from 
Hamilton & Goodrich, Exhibit No. 14. 

Letter dated December J, 1881, Charles A. McDonald from Hamil- 
ton & Goodrich, Exhibit No. 15. 

Letter dated December 13, 1881, Charles A. MeDonald from Hamil- 
ton & Goodrich, Exhibit No.. 16. 

Letter dated March 21, 1882, Charles A. McDonald from Hamil- 
ton & Goodrich, Exhibit No. 17. 

Memorandum of contract, dated July 20th, 1881, signed by Hamil- 
ton & Goodrich and Chas. A. MeDonald, Exhibit No. 18. 

Telegram dated August 19, 1881, McDonald to Hamilton & Good- 
rich, Exhibit 19. 

Telegram dated August 26, 1881, McDonald to Hamilton & Good- 
rich, Exhibit No. 20. 

Telegram dated November 22, 188!, McDonald to Hamilton & 
Goodrich, Exhibit No. 21. 
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Telegram dated December 1, 1881, McDonald to Hamilton & 
Goodrich, Exhibit No. 22. 

Letter dated December 17,1881, Hamilton & Goodwin to McDonald, 

Exhibit No. 25. 
98 Telegram to Hamilton & Goodrich from McDonald, De- 
ecember 17, 1881, Exhibit No. 24. 

Telegram to Hamilton & Goodrich from McDonald, December 23, 
1881, kxhibit No. 25. 

Letter, McDonald to Hamilton & Goodrich, August 11, 1881, Ex- 
hibit No. 26. 

Letter, McDonald to Hamilton & Goodrich, August 16, 1881, Ex- 
hibit No. 27. 

Letter, McDonald to Hamilton & Goodrich, August 19, 1881, Ex- 
hibit No. 28. 

Letter from McDonald to Hamilton & Goodrich, August 23,1881, 
Exhibit No. 29. 

Letter, McDonald to Hamilton & Goodrich, dated September 21, 
1881, Exhibit No. 30. 

Letter, McDonald to Hamilton, October 19, 1881, Exhibit No. 31. 

Letter, MeDonald to Hamilton & Goodrich, October 31, 1881, 
Exhibit No. 32. 

Letter, McDonald to Hamilton & Goodrich, November 5, 1881, 
Exhibit No. 33. 

Letter, McDonald to Hamilton & Goodrich, November 17, 1881, 
Exhibit No, 54. 

Letter, McDonald to Hamilton & Goodrich, November 22, 1881], 
Exhibit No. 35. 

Letter, MeDonald to Hamilton & Goodrich, December 14, 1881, 
exhibit No. 36. 

Letter, McDonald to Hamilton & Goodrich, December 26, 1881, 
Exhibit No. 37. 

These exhibits are as follows: 

JuLty 21, 1881. 
Mr. Chas. A. McDonald. 
Dear Srr: We want to have all things ready here to set 
Q9 up the rollers on arrival, and to that end we want to know 
at once the diameter and face of the pulleys on the rollers— 
and the number of revolutions the rollers required to be given the 
rollers—so that the counter-shaft and driving-pulleys may be made 
here at once. 

If it be a possible thing for the Northwestern people to let us have 
the set now under way, and they wait for the next set, it will ae- 
commodate us greatly. They can have no objection unless they 
will need the rollers sooner than you can complete the second set. 

Let us havea reply to all these matters at the earliest moment 
possible. 


Truly yours, HAMILTON & GOODRICH. 
(Exhibit No. 4.) 
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agent, and that any sale of the machinery made by him carried 
with it the right to use the same as thoroughly as though Lawther 
himself had given his consent personally. Under these cireum- 
stances we purchased the iron frame on which I understand there 
isa patent. Another frame could be easily substituted for that, 
and other frames are made. 

Q. Have you anything else to state about the issues in this case 
that is material, and which you have not already testified to ? 

A. I do not think of anything. 

Cross-examination waived. 


Defendants offer in evidence, subject to the general objection of 
the plaintiff, the following letters and telegrams: 

Letter press coples of — 

Letter dated July 21, 1881, Charles A. McDonald from Hamilton 
& Goodrich, Exhibit No. 4. 

Letter dated August 10, 1881, Charles A. McDonald from Hamil- 
ton & Goodrich, Exhibit No. 5. 

Letter dated August 17, 1881, Charles A. McDonald from Hamil- 
ton & Goodrich, Exhibit No. 6. 

Letter dated Septem ber 6, 1881, Charles A. MeDonald from Ham- 

ilton & Goodrich, Exhibit No. 7. 
97 Letter dated September 10,1881, Charles A. McDonald from 
Hamilton & Goodrich, Exhibit No. 8. 

Letter dated September 6, 1881, Charles A. McDonald from Hamil- 
ton & Goodrich, Exhibit No. 9. 

Letter dated October 22, 1881, Charles A. McDonald from Hamil- 
ton & Goodrich, Exhibit No. 10. 

Letter dated November 2, 1881, Charles A. McDonald from Hamil- 
ton & Goodrich, Exhibit No. 11. 

Letter dated November 16, 1881, Charles A. MeDonald from 
Hamilton & Goodrich, Exhibit No. 12. 

Letter dated November 28, 1881, Charles A. MeDonald from 
Hamilton & Goodrich, Exhibit No. 13. 

Letter dated November 29, 1881, Charles A. McDonald from 
Hamilton & Goodrich, Exhibit No. 14. 

Letter dated December J, 1881, Charles A. McDonald from Hamil- 
ton & Goodrich, Exhibit No. 15. 

Letter dated December 13, 1881, Charles A. McDonald from Hamil- 
ton & Goodrich, Exhibit No. 16. 

Letter dated March 21, i882, Charles A. McDonald from Hamil- 
ton & Goodrich, Exhibit No. 17. 

Memorandum of contract, dated July 20th, 1881, signed by Hamil- 
ton & Goodrich and Chas. A. McDonald, Exhibit No. 18. 

Telegram dated August 19, 1881, McDonald to Hamilton & Good- 
rich, Exhibit 19. 

Telegram dated August 26, 1881, McDonald to Hamilton & Good- 
rich, Exhibit No. 20. 

Telegram dated November 22, 1881, McDonald to Hamilton & 
Goodrich, Exhibit No. 21. 
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Telegram dated December 1, 1881, McDonald to Hamilton & 
Goodrich, Exhibit No. 22. 

Letterdated December 17,1881, Hamilton & Goodwin to McDonald, 

Exhibit No. 25. 
98 Telegram to Hamilton & Goodrich from McDonald, De- 
ecember 17, 1881, Exhibit No. 24. 

Telegram to Hamilton & Goodrich from McDonald, December 23, 
1881, Exhibit No. 25. 

Letter, McDonald to Hamilton & Goodrich, August 11, 1881, Ex- 
hibit No. 26. 

Letter, McDonald to Hamilton & Goodrich, August 16, 1881, Ex- 
hibit No. 27. 

Letter, McDonald to Hamilton & Goodrich, August 19, 1881, Ex- 
hibit No. 28. 

Letter from McDonald to Hamilton & Goodrich, August 28,1881, 
Exhibit No. 29. 

Letter, McDonald to Hamilton & Goodrich, dated September 21, 
1881, Exhibit No. 30. 

Letter, McDonald to Hamilton, October 19, 1881, Exhibit No. 31. 

Letter, MeDonald to Hamilton & Goodrich, October 31, 1881, 
Exhibit No. 32. 

Letter, McDonald to Hamilton & Goodrich, November 5, 1881, 
Exhibit No. 33. 

Letter, McDonald to Hamilton & Goodrich, November 17, 1881, 
Exhibit No. 54. 

Letter, McDonald to Hamilton & Goodrich, November 22, 1881, 
Kxhibit No. 35. 

Letter, MeDonald to Hamilton & Goodrich, December 14, 1881, 
Exhibit No. 36. 

Letter, McDonald to Hamilton & Goodrich, December 26, 1881, 
Exhibit No. 37. 


~ 


These exhibits are as follows: 
Juty 21, 1881. 
Mr. Chas. A. MeDonald. 
Dear Sir: We want to have all things ready here to set 
90) up the rollers on arrival, and to that end we want to know 
at once the diameter and face of the pulleys on the rollers— 
and the number of revolutions the rollers required to be given the 
rollers—so that the counter-shaft and driving-pulleys may be made 
here at once. 
_ If it be a possible thing for the Northwestern people to let us have 
the set now under way, and they wait for the next set, it will aec- 
commodate us greatly. They can have no objection unless they 
will need the rollers sooner than you can complete the second set. 
Let us havea reply to all these matters at the earliest moment 
possible. 
Truly yours, HAMILTON & GOODRICH. 


(Exhibit No. 4.) 
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Avaust 10rn, 1881. 
Mr. McDonald, Hercules Iron Works, Chicago. 

DrAR Sir: Our contract calls for shipment of our rollers to-day, 
and we shall anxiously await notice of shipment. If there is to be 
any delay whatever we want to know it, and how long. Our neces- 
sities are great, and we hope the rollers are completed. Please ad- 
vise by return mail and oblige 

Yours truly, HAMILTON & GOODRICH. 

(Exhibit No. 5.) 


AvucGust 17, 1881. 
Chas. A. MeDonald, Chicago. 
D’r S’r: Y’r fav. 16th we have with enclosures as stated. We 
accepted y’r draft & now enclose our notes for bal. p’r con- 
100 _—sittract for set rollers. Please send us bill sale of the set re- 
ceipted. The notes you sent us for our signature were filled 
out with interest, which is not the contract. 
Y’rs truly, HAMILTON & GOODRICH. 


(Exhibit No. 6.) 


SEPTEMBER 6, 1551. 
Mr. Chas. A. McDonald, Hereules Iron Works. 

D’r S’r: You have given us avery bad material for the two 
upper rollers you sent us. They have run now only part of the time 
for two weeks and need turning off already, being much honey- 
combed, and this, too, on seed which has been thoroughly screened 
and all dust removed that could be removed by the screens. 

The iron is very soft and entirely unsatisfactory. Such material 
does you no credit, and we shall expect you to make full indemnity. 

Yours truly, HAMILTON & GOODRICH. 

(Exhibit No. 7.) 

SEPT. LOTH. 
Mr. Chas. A. McDonald, Chicago. 

D’r S’r: Y’r disp. ree’v’d and answered; “have written what will 
be satisfactory for rolls.” A new set will be satisfactory if made of 
hard iron such as you agreed to give us. We find other mills have 
had rolls that in the first four to six weeks have shown scarcely any 
wear in the top rolls, the ones that have the hard work. You say 
two rolls. Now 2 would do for a time, but the lower ones are equally 
soft & would show wear sooner than they ought to if made of the 

proper quality of iron. What we want is a set made of the 
101 hardest iron that has been used for such rolls, and we hope 

no unnecessary delay in sending them to us will occur; it is 
too big an outlay for us to accept anything but the best, as agreed. 

Yours truly, HAMILTON & GOODRICH. 


(Exhibit No. 8.) 
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Sept. 6, 188]. 
Chas. A. McDonald, Chicago. 

D’r Str: The set of rollers you made for us we have worked 
in clean seed equal to one week’s time. ‘The upper ones are so 
honey-combed now they can’t do good work. It is evident they are 
not made of the quality of iron which was agreed by you they 
should be made of, and are not doing the work you agreed they 
should do. We now give you notice we shall not pay the two notes 
we gave in settlement for same until we have a set of rollers that 
will do the work as agreed. We think we are badly used under the 
circumstances. 

Yours, Xe., HAMILTON & GOODRICH. 


(Exhibit No. 9.) 

Oct. 22, 1881. 
Mr. Chas. A. McDonald. 

D’k Str: We are having one pair (two rollers) of chilled rollers 
made at Wilmington, Del. We propose to use these as the lower 
rolls, and as thev will last two or three years without re-facing the 
meal will always get a last crushing that will be effectual. Will you 
please send us a draft of one of your rolls, so that the chilled rolls 
may be finished up exactly in duplicate. Please send us this Im- 

mediately, with all the dimensions accurately given. Two 
102. measurements made here differ by ;'¢ in the shafts, and so we 
write to you for draft and measurements that can be depended 
upon. | 
Delighted to hear of prospect of new rolls. 
Truly yours, HAMILTON & GOODRICH. 

(Exhibit No. 10.) 

Nov. 2, 1881. 
Mr. Chas. A. McDonald. 

D’r Sir: As an answer to your inquiry about when and how pay- 
ments are to be made for the rollers, we respectfully refer you to the 
terms of our contract, on which you have had the first payment. 
The second payment will be made 30 days after shipment of the 
rolls, which thirty days will give ample time to test the rollers. If 
found to be of such quality as has given satisfaction to the North- 
western Co., then in thirty days thereafter the last payment will be 
made. We will notify you before thirty days are up as to the work 
the rollers do, and, if found good, it is immaterial whether you draw 
on us or we send you a check. We do not propose to hold you for 
damages if you give us good rollers, as you have been unfortunate 
as well as ourselves in poor iron. 

Yours truly, HAMILTON & GOODRICH. 


(exhibit No. 11.) 
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Nov. 16, 1881. 


Mr. Chas. A. McDonald. 
D’r Str: We will hold you responsible for full damage if we do 
not get our rollers on or before Saturday, the 19th inst. 
You might have relieved us much by sending up those 
103 _—sroilis a week ago last Saturday, as promised, for they would 
have done good work for awhile and cost you nothing for 
sending. We have now for ten months been trying to get a set of 
good rollers, and we will not put up with any more delays. 
Yours very truly, HAMILTON & GOODRICH. 


(Exhibit No. 12.) 
Noy. 28, 1881. 


Mr. Chas. A. MeDonald. 

D’r Str: The new rollers are in place, but will not work. They 
meet for something more than half the length, but do not touch or 
come in contact for one-third the length, and are open on one end 
fully one-sixth of an inch. 

They are not true, and seem to be all the same, and allow seed 
to pass through without being crushed at all fora foot from the open 
ends. Weare compelled to take them out, for they are entirely 
useless in their present condition. What will you do about it? 
Answer. 

Yours, &c., HAMILTON & GOODRICH. 


(Exhibit No. 13.) 
Noy. 29, 1881. 


Mr. Charles A. McDonald. 

D’r Str: The rollers have been taken out & tested with calipers 
& straight-edge, and all show inequalities of surface—one is much 
larger in the midelle, several are smaller at one end than the other : 
not one apparently true from end to end. If these rolls had been 
placed over each other, or tried with straight-edge or calipers before 

sending, their being so out of true would have been noticed 
104. atonce. We cannot get them turned off here. We think 

your lathe must have been out of order. We have had no 
chance yet to test.the quality of the iron, but it looks as if it were 
all right. We have either got to be idle or work with the old rolls, 
which are wholly unfit. What is to be done? 

Yours truly, HAMILTON & GOODRICH. 


(Exhibit No. 14.) 
Dec. 1, 1881. 


Chas. A. McDonald. 

Dear Sir: I understand you have been here at the mill this p. m. 
If you had waited one-half hour I should have found you on my 
return from Bay View, where I had sent the rollers to be re-turned. 
I am very sorry not to have met you, for I should have taken you 
to Bay View at once, so that you could see for yourself. The rolls 
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are being turned off in a lathe that turns chilled rolls, and the two 
tools used have a two-inch cut for one, and six inches for the other. 
The foreman in the lathe-shop tells me there is ,', difference in 
the diameter at the middle and the end. It is not a serew-lathe. 
One roll was nearly finished ; it will be a perfect job, and I trust 
will give us no more trouble. ‘Time to turn off one roll, about ten 
hours, and the expense will not, we think, greatly exceed the freight 
to and from Chicago. 
Y’rs very truly, C. 8. HAMILTON. 
(Exhibit No. 15.) 
Dec. 18, 1881. 
Mr. Chas. A. McDonald. 
D’r Str: The rolls came back from Bay View and were 
105 started on Friday morning last. ‘They were in perfect condi- 
tion, as true as possible. 

We examined them on Sunday and find they show considerable 
wear. We hope they will prove all right, but we do not consider 
the mottled appearance of the iron as favorable to a uniform tex- 
ture. 

We will advise you of the result,at the end of this week’s use. 

Yours truly, HAMILTON & GOODRICH. 


The expense of having them turned off was $40, and hauling $8, 
which we have charged to your account. ‘This is cheaper than to 
send them to Chicago. 

(Exhibit No. 16.) 

Marcu 21, 1882. 
Mr. Chas. A. McDonald, Chicago. 

D’r Str: We are not yet in receipt of the two notes we gave you 
on which payment was refused, and the account for which they were 
given was subsequently settled in another way. ‘Those notes were 
to have been returned to uson y’r return home after settlement here 
of the account. Will you please enclose them to us cancelled on re- 
ceipt of this, and oblige, 

Yours truly, HAMILTON & GOODRICH. 

(Exhibit No. 17.) 

(Memorandum of Contract.) 
Cuicaao, July 20th, 1881. 

One complete set of five (5) flaxseed rollers with frame, feed-box, 
and feed-roller, pulleys, and conveyer, all to be completed by Au- 
gust 10th, 1881, and delivered IF. O. B. car or boat in Chicago for 
the sum of eleven hundred and fifty ($1,150.00), payment to be made 

as follows: Four hundred ($400) dollars in cash on delivery, 
106 four hundred in thirty days from date of delivery, and three 
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hundred and fifty ($350.00) dollars in sixty (60) days from date of 
delivery. 

HAMILTON & GOODRICH. 
CHAS. A. McDONALD. 
(Exhibit No. 18.) | 


Datrrep Cuicaao, Aug. 19, 1881. 
Received at Mil. Aug. 19. 
To Hamilton & Goodrich : ; 
Man leaves on Milwaukee & St. Paul train at ten o’clock ; meet 
him at train. 
CHAS. A. McDONALD. 
(Exhibit No. 19.) 
Cricaco, Aug. 23, 1881. 
Received Aug. 25—9.55 1. m. 
To Hamilton & Goodrich : 
Get the pulley in Milwaukee and charge to me. 
CHAS. A. McDONALD. 
(Exhibit No. 20.) 
Cnicaco, Nov. 22, 1881. 
Received Nov. 22—10.54 a. m. 
To Hamilton & Goodrich: 
Shipped rolls yesterday ; have written. 
CHAS. A. McDONALD. 
(Exhibit No. 21.) 
Datep Carcaco, Dee. 1, 1881. 
Received at 809 A. B., Dee. 1. 
To Hamilton & Goodrich : 
Ship rolls at once if not parallel. 
CHAS. A. McDONALD. 
(Exhibit No. 22.) 
107 MILWAUKEE, Wis., Dec. 17th, 1881. 
M 
Chas. A. McDonald, 118 N. Canal, Chi. : 
Come up to-morrow morning; arrive eleven thirty, return at one. 
See rolls—worse than others; dont fail; meet you at mill: answer. 


HAMILTON & GOODRICH. 


(Exhibit No. 23.) 
Datep Cuicaao, Dee. 17, 1881. 
Received at Mil. 12—17. 
To Hamilton & Goodrich : 
Telegram received ; will meet you as directed. 
CHAS. A. McDONALD. 
(Exhibit No. 24.) 
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Datep Cuicaao, Dec. 23, 1881. 

Received at Milwaukee Dee. 23. 

To Hamilton & Goodrich : 

Please send draft hundred dollars & rolls as upon— 

CHAS. A. McDONALD. 

(Exhibit No. 25.) 

CuicaGco, Aug. 11, 1881. 
Messrs. Hamilton & Goodrich, Milwaukee, Wis. 

GENTLEMEN: Your favor of the 10th at hand; will ship you the 
rolls, &c., to-morrow sure. 

Yours very truly, CHAS. A. McDONALD. 

(Exhibit No. 26.) 

3 CHicaGco, Aug. 16th, 1881. 
Messrs. Hamilton & Goodrich, Milwaukee, Wis. 
GENTLEMEN: Enclosed please find shipping receipt for 
108 rolls, ete., shipped you on the 15th. I have this day, in ae- 
cordance with the terms of our contract, made sight drafts on 
you for $400.00 and hand you herewith 2 notes, for 30 and 60 days, 
for your signature; please return them to me by first mail. I have 
some notes of my own to meet on the 18th and depend on the use 
of them to help me out. 
Yours very truly, CHAS. A. McDONALD. 

(Exhibit No. 27.) 

CuHicaGco, Aug. 19th, 1881. 
Messrs. Hamilton & Goodrich, Milwaukee, Wis. 

GENTLEMEN: The bearer, John Nyquist, is the man I have sent 
you to set up the rolls. He is a good workman and thoroughly 
understands. 

Yours truly, CHAS. A. McDONALD. 

(Exhibit No. 28.) 

CHicaGo, Aug. 23d, 1881. 
Messrs. Hamilton & Goodrich, Milwaukee, Wis. 

GENTLEMEN: In answer to your postal card of the 20th inst. in 
relation to pulley, I do not know the size of pulley you want, and 
if you can get the same in Milwaukee please do so and charge same 
tome, Please send me bill of it. 

Yours truly, CHAS. A. McDONALD. 

(Exhibit No. 29. 

CuicaGo, Sept. 21st, 1881. 
Messrs. Hamilton & Goodrich, Milwaukee, Wis. 
109 GENTLEMEN: Your note has been returned unpaid. I need 
not say that I am surprised, when I know that you have 
seen for yourselves the efforts | have made to give you good rolls, 
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hundred and fifty ($350.00) dollars in sixty (60) days from date of 
delivery. 
HAMILTON & GOODRICH. 
CHAS. A. McDONALD. 
(Exhibit No. 18.) 


Datrrep Cuicaao, Aug. 19, 1881. 
Received at Mil. Aug. 19. 
To Hamilton & Goodrich : 
Man leaves on Milwaukee & St. Paul train at ten o’clock ; meet 
him at train. 
(Exhibit No. 19.) 
Ciicaao, Aug. 23, 1881. 
Received Aug. 23—9.55 a. m. 
To Hamilton & Goodrich: 
Get the pulley in Milwaukee and charge to me. 
(Exhibit No. 20.) 
Cnicaco, Nov. 22, 1881. 
Received Nov. 22—10.54 a. m. 
To Hamilton & Goodrich : 
Shipped rolls yesterday ; have written. 
CHAS. A. McDONALD. 
(Exhibit No. 21.) 
Datep Cuicaao, Dee. 1, 1881. 
Received at 809 A. B., Dee. 1. 
To Hamilton & Goodrich : 
Ship rolls at once if not parallel. 
CHAS. A. McDONALD. 
(Exhibit No. 22. 


107 MiILwavukKEk, Wis., Dec. 17th, 1881. 
M 


Chas. A. McDonald, 118 N. Canal, Chi. : 


Come up to-morrow morning; arrive eleven thirty, return at one. 
See rolls—worse than others; dont fail; meet you at mill; answer. 


HAMILTON & GOODRICH. 


(Exhibit No. 23.) 
Datep Cuicaco, Dec. 17, 1881. 
teceived at Mil. 12—17. 
To Hamilton & Goodrich : 
Telegram received ; will meet you as directed. 
CHAS. A. McDONALD. 
(Exhibit No. 24.) 
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Datep CuicaGo, Dec. 23, 1881. 

Received at Milwaukee Dee. 23. 

To Hamilton & Goodrich : 

Please send draft hundred dollars & rolls as upon— 

CHAS. A. McDONALD. 

(Exhibit No. 25.) 

CuicaGo, Aug. 11, 1881. 
Messrs. Hamilton & Goodrich, Milwaukee, Wis. 

GENTLEMEN: Your favor of the 10th at hand; will ship you the 
rolls, &e., to-morrow sure. 

Yours very truly, CHAS. A. McDONALD. 

(Exhibit No. 26.) 

Cuicaao, Aug. 16th, 1881. 
Messrs. Hamilton & Goodrich, Milwaukee, Wis. 
GENTLEMEN: Enclosed please find shipping receipt for 
108 rolls, ete., shipped you on the 15th. I have this day, in ac- 
cordance with the terms of our contract, made sight drafts on 
you for $400.00 and hand you herewith 2 notes, for 50 and 60 days, 
for your signature; please return them to me by first mail. I have 
some notes of my own to meet on the 18th and depend on the use 
of them to help me out. 
Yours very truly, CHAS. A. MCDONALD. 

(Exhibit No. 27.) 

CuicaGco, Aug. 19th, 1881. 
Messrs. Hamilton & Goodrich, Milwaukee, Wis. 

GENTLEMEN: The bearer, John Nyquist, is the man I have sent 
you to set up the rolls. He is a good workman and thoroughly 
understands. 

Yours truly, CHAS. A. McDONALD. 

(Exhibit No. 28.) 

Cuicaaco, Aug. 23d, 1881. 
Messrs. Hamilton & Goodrich, Milwaukee, Wis. 

GENTLEMEN: In answer to your postal card of the 20th inst. in 
relation to pulley, [ do not know the size of pulley you want, and 
if you can get the same in Milwaukee please do so and charge same 
to me, Please send me bill of it. 

Yours truly, CHAS. A. McDONALD. 

(Exhibit No. 29. | 
Cuicaco, Sept. 21st, 1881. 
Messrs. Hamilton & Goodrich, Milwaukee, Wis. 

109 GENTLEMEN: Your note has been returned unpaid. I need 
not say that I am surprised, when I know that you have 
seen for yourselves the efforts | have made to give you good rolls, 
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and am ready to do allin my power to make my contract all right. 
I contract for roll castings at 4c. per pound and at that price should 
get good material, and I doubt not but the foundry intend so to do, 
but 1t is one of those inscrutable facts tnat cannot be controlled. 

The fact of your having another note to pay should have Justified 
you in treating me better, as I have shown no disposition (and have 
not) to do any injustice to you, but on the contrary shipped you two 
rolls according to agreement. 

I am, yours respectfully, CHAS. A. McDONALD. 
(Exhibit No. 30.) 
Cnicaaco, Oct. 19th, 1881. 
Messrs. Hamilton & Goodrich, Milwaukee, Wis. 

GENTLEMEN: In answer to your letter of the 18th inst., if I can 
get the rolls in the morning (any day) will finish and ship them to 
you on the evening of the following day. 

It will be only a few days now before I shall be able to ship you 
all your new rolls, as the foundry are now able to give them of the 
right quality. 


They have at last succeeded. 
Yours truly, CHAS, A. McDONALD. 


(Exhibit No. 31.) 
Cuicaco, Oct. 31st, 1881. 

Messrs. Hamilton & Goodrich, Milwaukee, Wis. 
110 GENTLEMEN: The draft of rolls has been sent you some days 

ago, and communication relating thereto “ pigeon- -holed.” [| 
would respectfully state that all your “shafts are just of the same 
lengths and diameter, your measurements being wrong. Expect to 
ship you a new set of rolls in ten d: ays, which will be the best I have 
yet made, but would like to have a definite understanding about the 
payment of s same, when and how. 


I take this precaution against any future loss by damages, Ce. 
Yours truly,.- CHAS. A. McDONALD. 


(Exhibit No. 32.) 

CuicaGco, Nov. 5th, 1881. 
Messrs. Hamaithon & ecitebiik Milwaukee, Wisconsin. 

GENTLEMEN: Since you were here I have received from the foundry 
three rolls, ak will be able to ship the five (5) next Saturday. 
do not think it advisable to ship you the rolls I have on hand for 
Mr. Lawther, as I have found two (2) of them defective and would 
not guarantee them. 


Very truly, CHAS. A. McDONALD. 
| (Exhibit No. 33. 
| Cuicaco, Nov. 17th, 1881. 
Messrs. Hamilton & Goodrich, Milwaukee, Wis. 
| GENTLEMEN: In answer to yours of the 16th inst., the three first 
| rolls I received were extra good; the next were very good, and the 
remainder extra. I have now got 9 rolls turned and bored, and the 
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shafts are also turned. I am now turning and fitting bushings and 
will finish body of rolls to-morrow and next day; will ship 
111 the best of the lot to you. The reason of the present delay 
is a desire to give you the best possible production; all the 
rolls are now good, “but T must give you something extra. 
Expect to ship late on Saturday, and, if not, early on Monday. 
Yours truly, CHAS. A. MCDONALD. 


(Exhibit No. 34.) 


Cuicaao, Nov. 22, 1881. 
Messrs. Hamilton & Goodrich, Milwaukee, Wis. 

GENTLEMEN: Enclosed please find shipping receipt of the five 
rolls shipped you yesterday. ‘These rolls were all finished Saturday 
and ready for shipment, but I was utterly unable to get a team to 
haul them to the depot. After getting a truck here ‘the teamster 
was unable to back his horses up to the door, so that it was until 


Monday before I could get them hauled. | | 
Yours truly, CHAS. A. McDONALD. 
(Exhibit No. 35.) 
Cuicaao, Dee. 14th, 1881. 
Messrs. Hamilton & Goodrich, Milwaukee, Wis. 
GENTLEMEN: Am very sorry that I was unable to see you when 
in Milwaukee. 
My time was so limited that I was neither able to advise you of 
my intended visit nor remain longer with you. I saw the rolls and 


the man turning them at the North rolling- mills. 
Please report how you are getting along with them now. 


Very truly yours, © CHAS. A. McDONALD. 
(Exhibit No. 36.) 
112 CuicaGco, Dee. 26th, 1881. 


Messrs. Hamilton & Goodrich, Milwaukee, Wis. 

GENTLEMEN: In reply to your letter of the 24th inst, upon the 
18th of this month myself and foreman called upon you in Milwau- 
kee, and at that time it was thoroughly understood and agreed upon 
that a final settlement of the roll question shou'd be made in the 
following manner: 

You were to retain the roll-frame upon the payment of the differ- 
ence between the amount already paid by you on the rolls (viz., 
$400.00) and $450.00. You were also to return all the rolls (10) ex- 
cept three, which three you were to retain one month, that, you 
thought, giving you sufficient time to receive your chilled rolls. 
Enclosed please find bill and statement of your account as it now 
appears upon my ledger. 

My asking you for ‘W'ft of $100 was a mistake and occurred in this 
way—lI was under the impression that it was $350.00 instead of 

$400 that your account had been credited with. 
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The enclosed duplicate bill is for putting up the first set of rolls. 
Yours truly, CHAS. A. MCDONALD. 


(Exhibit No. 37.) 


(Here follows diagram marked p. 113.) 


114 ~+Circuit Court of the United States for the Eastern District of 


Wisconsin. In Equity. 


ALFRED B. LAWTHER 
vs. 
CHARLES S. Hamittron & T. W. Goopricnu. 


And the said C. Kimpier, having been first duly sworn to testify 
the truth, the whole truth, and nothing but the truth, deposes and 
says as follows, to wit: 

Direct examination by Mr. SHeparp: 

1 Q. Where do you live? 

A. I reside in the city of Chicago, 2404 Wabash avenue. 

2 Q. What is your occupation ? 

A. Hydraulic engineer. 

3 Q. How long have you been occupied in that business? 

A. Well, it must be some 16 or 18 years. 

4 Q. Have you any practical acquaintance with the manufacture 
of linseed oil and other oils from seeds ? 

A. I have had some ten years’ practice in linseed oi] manufacture. 

5 Q. Are you acquainted with the parties to this suit? 

A. Yes, sir. 

6 Q. Where or in what mills have you had anything to do with 
the manufacture of linseed o11? Begin with the first. 

A. I built the first linseed oil works here in 1863, I think 
115 ~=it was, during the war. Some three years after that I builta 
second mill here. Following that I doubled the manufactur- 

ing capacity of the second mill, which belonged to Goold Bros. 

7 Q. What next? 

A. After that I built a mill in Iowa. 

8 Q. Whose was that? 

A. That was A. C. Abbott’s. 

9Q. Do you mean you fitted them out with their plant and ma- 
chinery ? 

A. Yes; previous to the lowa mill, between that and Goolds’ 
mill, I built part of a mill down where the Goolds mill was burned 
down at the time of the big fire in Chicago. 

10 Q. Did you, during any of this time, have anything to do with 
the practical manufacture of the oil, or did you only set up the 
mills and start them running ? 

A. Yes; I was in the capacity of millwright in the construction 
of the mills. Afterward I was employed as superintendent of these 
works. 

11 Q. In each mill? 
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A. Yes; I had charge of the manufacture of linseed oil and its 
preparation for market. 

12 Q. All of these mills in Chicago or only one of them? 

A. In all of them. 

13 Q. What process or mode of manufacturing was adopted in 
these mills? 

A. Excepting the last one that I built here in the city 
116 after the big fire, mullers; after that the muller was dropped. 

14 Q. Describe the general features or successive steps of 
the process adopted in all these mills except the one you say you 
rebuilt after the big fire. 

A. Well, the first operation necessary to get any oil out of the 
seed is to crush it; and the beginning of doing that—the means of 
doing it—is the use of having iron rollers; the seed passes through 
these rollers. ; 

15 Q. I want you to give the mode—how this thing is accom- 
plished. 

A. In the first place it passes between these rollers and becomes 
crushed ; passed from these to the muller-bed, where these heavy 
stone roll over it. That is the process of preparing it for the press. 
It is moistened and pressed to squeeze it up like a sponge with water. 
And in not using the muller the process is cut short. ‘The use of the 
muller, [ understand, is nothing else than in preparing it for the 
press—moistening it and warming it up. I believe that the theory 
is that the linseed meal absorbs the water to the exclusion of the oil. 

16 Q. After the crushing by the rollers, do I understand you that 
the next step was moistening it? 

A. Yes, sir. 

17 Q. Where? 

A. On the muller-bed. 

18 Q. And the next step after that? 

A. It appears that the muller was simply to squeeze it. 
117 19 Q. What was the next step after it passed through the 
muller-bed ? 

A. It passed from there into a kind of trough in order to get a 
small quantity. 

20 Q. And from there? 

A. It went from there into the molding press; it was sufficiently 
tempered to be prepared for the press. 

21 Q. Are you acquainted with the process or mode of manufact- 
uring sometimes called the Lawther process? 

A. I have seen some of it; yes, sir. 

22 Q. What do you know, if anything, with reference to the dis- 
use of the mullers or muller-stone in the process of manufacturing 
the oil ? 

A. I have nota very extensive practice without the use of the 
mullers. This mill that I constructed from the ruins of the great 
fire the mullers were not used. I put that up and there dropped 
the mullers. It looked to me a little more thorough preparation, 
agitating to receive the moisture, and all this sort of thing—to pre- 
pare for the press. 
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23 Q. When, to your knowledge, were mullers first disused or 
thrown aside? 
A. To the best of my memory it was in March—the latter part 
of March—or the very first of April; my remembrance is now it was 
March, 1872, following the great fire of 1871. 
118 24 Q. Who originated that feature, that mode of manu- 
facturing, namely, not using the muller-stone? 
A. So far as was known at that time and since, it is my opinion 
and also the opinion of my friends, men who are acquainted 
25 Q. State the fact. 
A. I was the man that instituted the concern. I was the insti- 
gator of dropping these mullers. 
26 Q. When did you invent that feature? 


Objected to. 


A. It had been running in my mind some time previous to the 
fire as I was making the alterations in the present oil works that I 
had on hand that I had charge of. This, among other things, were 
contemplated, and the burning down of the establishment and the 
rebuilding it gave me an opportunity to carry into execution some 
of my ideas. 

27 Q. State what you did in that respect. 

A. Well, I put the machinery up and went to work without the 
use of mullers. 

28 Q. When did you put the machinery up? 

A. It was in progress in March or April. 

29 Q. What were you doing through the winter? 

A. In December of that winter I put up a brick building to give 
us shelter and some room to operate in. As quick as we got that 
ready we went on with the machinery, got the engines to working 

and the balance of the machinery, the presses up and rollers 
119 up, and got ready for business. 
30 Q. You resurrected the wreck of the fire? 

A. Yes, sir. 

31 Q. Did you at any time before this experiment upon the idea 
of not using mullers? 

A. Only in theory; from the fact that I had no opportunity of 
making my demonstrations. 

32 Q. And your using that machinery when you got started it 
put the idea into practice ? 

A. Yes, sir. 

33 Q. State whether or not you did then put it into practice in 
the moistening and heating of the crushed seed preparatory to press- 
ing the oil. 

A. I put into practice the non-use of mullers to prepare the meal 
for the presses. 

34 Q. State just what was the process from the beginning to the 
end after you began to disuse the mullers. 

A. I used the old muller-beds 

35 Q. Begin with the uncrushed seed and trace it through to the 
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A. In this case the seed or meal comes to the muller-bed the same 
as it did before the fire; passes through the rollers, and so forth, for 
tempering. 

36 Q. In what way was it crushed before the fire in that mill ? 

A. Between heavy iron rollers. 

37 Q. How many rollers? 

A. Four. 
120 38 Q. Put one above another? 
A. Put one above another. 

39 Q. Go on from that point. 

A. From this point it is elevated and deposited in the center of 
the tempering-bed—we always called it the muller-bed—that is, a 
large, heavy iron plate, and on the lower side of this plate was a 
steam cavity; you could admit the steam in there to heat it up to 
give it the temperature of steam. In this case we admitted steam 
and water for the preparation of the meal for the press; at the same 
time this was agitated by a central shaft and by arms carried out ; 
a rim was put around the periphery of this plate of iron which 
formed a cavity for this meal; at a certain locality a doorway was 
arranged to let this meal out for use. While this is going on the 
elevators deposited the meal from the rollers upon the center of this 
bed. | 

40 Q. Now, what was done with it on the center of this bed? 

A. There was a vertical shaft coming up through with arms ex- 
tending out carrying it round, which was const intly stirring this 
meal. 

41 Q. From this flat plate where did this meal go? 

A.“ This plate was somewhat elevated in the centre, and it would 
drop down some five or six feet into this receptacle. 

42 (. What was the shape of this receptacle? 

A. Square. 

43 Q. Wasn’t the bed of this round? 

A. Yes, round. 
121 44 Q. Wasn’t this receptacle round, a sort of trough; a 
round trough, also? 

A. Yes. 1 can describe it by my hat. This is a plate here (indi- 
cating) with a central shaft. This is about 16 or 18 inches wide 
here. Around the periphery is a rim of boiler iron a little higher 
than its highest centre. The meal is deposited here and is swept off 
by the rotary motion of these arms extending from the vertical 
shaft. Here it comes down. Here we can accumulate any quantity 
and draw it out as we want it for use. That also retains it and gives 
it time to be prepared for the presses. This was the device that I 
used after I had charge of it; that piece of mechanism. 

45 Q. Then the trough was not square, but it was circular ? 

A. It was square in its frame, but round here. 

46 Q. Of course these walls are perpendicular? 

A. Yes; but round in another direction. 

47 Q. How was this meal moistened and where was the moisten- 
ing applied ? 
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A. Our usual practice is to moisten at the center by the water 
a % down through a pipe or steam, either. 

48 Q. Was that the mode of moistening when the mullers were 
used ? 

A. Yes, sir. 
122 49 Q. Now, after the mullers were disused, what did you 
do about moistening ? 

A. Well, to my memory, I moistened them the same way. The 
object is to get the new meal as it runs in connection with the 
moisture as soon as possible. 

50 Q. Just at what point in the operation was the moistening ap- 
plied ? 

A. The amount of moisture is adjusted by a valve—the same as 
a water or steam valve. We have two pipes to admit steam and 
water both, or water alone, as you please. 

51 Q. You have testified that you used mullers for tempering or 
moistening the meal, as I understand you. 

A. Yes, sir. 

52 Q. Ww as that moistening an essential step in the process? 

A. Yes ; probi ibly the mcistening and preparing the meal for the 
presses is essential in all meals. 

53 Q. Could the mullers be disused without substituting some 
other means of moistening? 

A. It would have to have some means of moistening, either with 
mullers or without. 

54 Q. Who owned this meal? 

A. This meal, at the time it went into operation, was owned by 
Wright and Lawther. 

55 Q. It was the old Goold mill before the fire? 

A. Yes; they bought Mr. Goold’s wreck out. 

56 Q. State “whether or not you applied this idea of yours 
123 of disusing mullers openly and publicly in that mill. 
A. Yes, sir. 

57 Q. And for how long? 

A. During the term of my service after I got the machinery run- 
ning. 

58 Q. How long was that? 

A. It must be somewhere from four to six weeks. My service 
expired rom first of May, 1872. 

59 Q. Now, was that the only mode of manufacturing used 1 
that mill at that time? 

A. Yes, sir. 

60 Q. State whether or not that mode was successful. 

A. It was successful so far as I know. 

61 Q. And it was practically applied in the manufacture of oil so 
long as you were there? 

A Yes, sir. 

62 Q. What, if anything, do you know of its continued use ever 
since then ? 

A. I have seen some mills running without mullers. 

3 Q. I mean in that mill. 
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A. As far as that mill is concerned, I don’t know that there are 
any mullers there now. 

64 Q. Have you ever been in that mill since then? 

A. I think I have; twice. 

65 Q. At what time? 

A. Some year or two after that I think I was in there. My busi- 
ness has called me away so that I never visited the place but 

two or three times. 
124 66 Q. You may state what the condition of the machinery 
was on that point—how they were moistening. 

A. I didn’t examine that closely ; I didn’t observe closely. I don’t 
know that it was changed from what I left it. 

67 Q. Would you have noticed mullers if they had been running? 

A. Oh, certainly ; I couldn’t help that. 

68 Q. The point is, were mullers in use there ? 

A. No, sir. 

69 Q. When you say Wright & Lawther owned that mill do you 
mean the Mr. Lawther in that firm is the complainant in this case— 
Alfred B. Lawther ? 

A. Yes; so far as I know. 

70 Q. Was he there? 

A. Yes. he was there, off and on; about there. 

71 Q. State what, if anything, he knew of your disuse of the mul- 
lers. 

A. I suppose he was familiar with what was going on. 

72 Q. Was he there and saw it? 

A. Yes, sir. 

73 Q. Was it in practical operation ? 

. A. Yes, sir. 

74 Q. What, if anything, do you know of Mr. Lawther’s invent 
ing this same process ? 

A. So far as I know and am able to judge, in my own judgment 
Mr. Lawther took the matter where I left it and has gone on. 

75 Q. Do you know anything of his inventing or originating that 

step at or before the time you originated it? 
125 A. No, sir; I never knew him to invent anything. 
76 Q. Who was the other member of the firm of Wright 
& Lawther ? 

A. I understood up there that Charlie Crane was interested ? 

77 Q. I mean Wright & Lawther, the two men whose names ap- 
pear in the firm name. Who was the Wright that was in the firm? 

A. It is the Wright that’ has to do with it now, I understand. 

78 Q. What is his name? 

A. That I don’t remember now. 

79 Q. He is the present manager of the same mill? 

A. Yes, sir. 

80 Q. And lives here? 

A. So far as I know, yes. 
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So 


Cross-examination by Mr. Munpbay: 


1 X Q. Where were you employed at the time of the great fire of 
Chicago, October 9th, 1871 ? 

A. I had charge of what is cailed the Goold Linseed Oil Works. 

2X Q. That is in Chicago—was it? 

A. Yes, sir. 

3 X Q. In what part of Chicago? 

A. It was on Polk street, corner of Fort Wayne, railroad, west side. 

4 XQ. Where was Wright and Lawther’s manufactory at that 

time? 
126 A. It was on Canal St., between Randolph and Lake. 
5 X Q. Had you ever been in that factory ? 

A. Yes, sir. 

6 X Q. They had muller-stones in that factory, did they ? 

A. Yea; air. 

7 X Q. How many stones ? 

A. One pair. 

8 X Q. A small pair, was it? 

A. Yes, sir. 

9 X Q. When the fire came the Goold factory was burned down, 
was it? 

A. Yes, sir. 

10 X Q. But the fire did not burn the factory of Wright & Law- 
ther? 

A. No, sir. 

11 X Q. Did Mr. Goold have any linseed in the factory when it 
was burned ? 

A. Yes, sir. 

12 X Q. A large quantity of it ? 

A. Yes; quite a quantity of it. 

13 X Q. What became of that linseed ? 

A. Burned down in the wreck. 

14 X Q. Was it all destroyed ? 

A. No, sir. 
15 X Q. What was done with it? Who bought it, if anybody ? 

A. These men bought considerable of it, and others some of it. | 
am not able to say where it all went to. 

16 X Q. What men do you mean? 

A. I understand Wright & Lawther bought some of it. 

17 X Q. What did they do to it? 

A. Worked it up, I suppose, in the mill. 

18 X Q. Did they carry it over to their Canal St. mill? 

A. Yes, sir. 

19 X Q. When did they employ you ? 
127 A. It must have been along about the first of December, I 
think, or, I think, in November. : 

20 X Q. What was the first work you did for them ? 

A. Simply continued working in the ruins; I was clearing up the 
ruins at the time. 
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21 X Q. You were engaged in taking out the machinery from 
the ruins ? 

A. Taking out the machinery, saving what seed there was and 
what iron there was; all this sort of thing; a complete separation 
of the wreck—clearing up around. 

22 X Q. Whose hands did you have there employed ? 

A. In the beginning I hired my own men; afterwards Mr. Goold 
came a. sng there, and they settled the bills; in one sense they were 
their men; I employed them. 

23 X Q. Did you have any of Wright & Lawther’s men there ? 

A. i don’t remember particularly about that; there might have 
been some of them there in the latter stages of the game. 

24 X Q. Well, wasn’t this the way of it: You were engaged there 
with Mr. Goold’s men as superintendent, and subsequently Wright 
& Lawther bought the seed and employed you, along with the men 
you had there? 

A. They employed me to go on just as I had been going on. 

25 X Q. Wright & Lawther paid the man and paid you? 

A. After the thing went into their hands the men were paid by 

them. 
125 26 X Q. That you think was in December, 1871? 
A. It must have been in the latter part of November; I 
know in December I put up the building. 

27 X Q. What was the first thing you did when you got this ma- 
chinery out from the ruins? 

A. After it went into their hands they commenced the resurrec- 
tion of this machinery, or I did it for them. 

28 X Q. In the meantime there had been great quantities of this 
seed sent over to the factory? 

A. They took it away from there; I suppose it went to their fac- 
tory; I didn’t follow it after it left the premises. 

29 X Q. You don’t know anything about what they did with it 
after it got to their factory? 

A. I suppose they worked it up. 

30 X Q. What was the condition of this seed? 

A. It was in all conditions you can conceive of seed being in 
after passing through a fire; like an elevator, for instance, you 
‘an take out quantities of good, bright grain, and some of it was 
burned black—ruined entirely ; some of it would be some damaged, 
perhaps; some of it would be smoked—have the flavor of smoke. 

31 X Q. Some of it was wet, | suppose? 

A. Yes, sir. 

32 X Q. All of it more or less moistened ? 

A. No, sir; I took out several thousand bushels there that was 

just as bright as could be. 
129 33 X Q. A large portion was moistened ; a large part of it 
blacked, and some charred ? 

A. Yes; it was in all conditions. 

34 X Q. Do you know what Wright and Lawther did with the 
damaged seed? 

A. No; I don’t; I know what I did with it; I worked it up after- 
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wards; of course, what they did with the oil and such things I don’t 
know. 

35 X Q. You worked up some of this damaged seed yourself? 

A. Yes; I worked up some. 

36 X Q. What was the worst condition of the seed that you 
worked up? 

A. Some of it was black—had been wet; I dried it; I dried sey- 
eral thousand bushels of seed, and worked it up afterwards and got 
oil. 

37 X Q. Did you try the mullers on any of this blackened seed ? 

A. No, sir; there was no mullers there; the mullers we had all 
went to pieces in the fire. 

38 X Q. What was the first thing you set up after the fire? 

A. The first thing was to get the engine started, and get the rollers 
and dry the seed—the mixing-machine, elevators, and such like. 

39 X Q. The hydraulic presses and engine, the pump for the hy- 
draulic press ; this mixing machine and these rollers were all taken 
out of the ruins and set up, were they? 

A. Well, most of them; perhaps there would have to be 
130 some new pieces; maybe reorganized—rebuilt; you under- 
stand how things would be in that case. 

40 X Q. I mean this, you got out of the ruins part of the four 
high rollers, part of the hat-shaped mixing-machine, parts of the 
hydraulic press, and parts of the engine ? 

A. Yes, sir. 

41 X Q. And the pump that worked the hydraulic press ? 

A. Yes; the hydraulic pumps, I think, were principally new ; 
there might have been some of the old work worked in. 

42 X Q. You was able, subsequently, to get this machinery set up 
in a reasonably quick fashion ? 

A. Oh, yes; we got up a set of machinery out of the old. 

‘3 X Q. Except the muller-stones. 

A. Except the muller-stones. 

44 X Q. The mullers were all cracked in the fire, were they not ? 

A. The stone would naturally go to pieces. 

45 X Q. They were all broken to pieces? 

A. Yes; all broken up. 

46 X Q. How long would it have taken you to get a set of muller- 
stones, if you had wanted, at that time ? 

A. To get such mullers as we had then it would probably take as 
long as it would to construct the whole works. I know those we 
would get would consume more time than for us to resurrect what 
we did. 

47 X Q. In the meantime, I suppose, this seed was suffer- 


ing ? 
151 A. It might be considered suffering up to the time it was 


dried. I started drying before we got anything in motion. 
I started a large fan-dryer, used it as well as we could until we got 
this rotary dryer. This machinery was designed to get the seed dry 
until we got the mill going and then make a heater dryer—the 
machinery devised for preparing the meal for the presses. 
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48 X Q. You couldn’t work some of this seed that was there at 
all, could you? 

A. Well, some of it wasn’t worth working after the seed was dry 
so as to be in heating condition. I didn’t find any of it that I 
couldn’t work. 

49 X Q. You could not work some of it under the mullers? 

A. Well, there was some seed that was not dried we couldn’t 
work. 

50 X Q. Was there some of the moist seed damaged that you 
could work without the use of the mullers that you could not work 
with the mullers? 

A. I don’t know that. 

51 X Q. You didn’t try it? 

A. I had no opportunity of trying it. 

52 X Q. From your experience would you say that it would be 

possible to work that wet seed with the mullers ? 
132 A. Oh, there was some seed there damaged to that extent 
that it wouldn’t be workable under any conditions at all. 

53 X Q. Wasn’t there some seed there, Mr. Kimpler, that in your 


judgment could not be worked with the mullers, and yet could be 


worked if you left the mullers out? 

A. There might be some seed found there that you couldn’t oper- 
ate upon it the same as you would sound seed. It had become too 
fine, too tender, 1 presume. There might have been cases of that 
kind, although I don’t know. 

54 X Q. It would be likely to squash out of the press? 

A. I should be inclined to think it would, from my judgment. It 
would be too tender to stand the extent of operation that we give to 
the seed. 

55 X Q. It would be your judgment, under such circumstances, 
with a lot of damaged seed, that it was not advisable to put the 
mullers on it at all, wouldn’t it? 

A. Well, there might have been some seed there that could be 
worked without. At the same time, if I had tender seed like that, 
and was using mullers, why I should not operate upon it to that 
extent; but it is not my belief that it could not be worked under 
mullers. In working new seed it won't all work alike. 

56 X Q. In all the mills that you had built up to that time you 
had supplied with muller-stones ? 

A. Yes; mullers in all of them. 
133 57 X Q. Were you instructed by those who employed you 
to put the muller-stones in ? 

A. Yes, sir. 

58 X Q. Were you in the habit of doing as you are instructed to 
do when you are employed ? 

A. Yes; where I am employed to fill instructions. 

59 X Q. What were you employed to do by Wright & Lawther? 

A. I was employed to go out and clean up the wreck there, resur- 
rect the mill out of what I could find. 

60 X Q. You proceeded to take out the machinery and set it up, 
did you, all that you could find there ? 
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A. Well, all that I could find, but I put up a set of machinery. 

61 X Q. Well, who was the person who came the oftenest to the 
wreck, of the two gentlemen, Mr. Lawther and Mr. Wright? 

A. Well, I saw both of them there occasionally. If there was 
any difference I should say Mr. Lawther was there a greater number 
times than Mr. Wright was. 

62 X Q. Mr. Lawther was the practical man in the Wright & 
Lawther mill on Canal St.? 

A. Well, be had more talking to do. 

63 X Q. He was the managing partner, was he, so far as manu- 
facturing went? 

A. So far as I know, he was. 
134 64 X Q. He was the man who gave you instructions what 
to do, where any instructions were given, wasn’t he? 

A. I don’t know that he ever gave me any specified orders. I 
think he never said, “Mr. Kimpler, you do so and so.” He never 
gave me any figures or specifications. 

65 X Q. Didn’t he tell you to go on and get this machinery out? 

A. Why, that was the general understanding; that was the un- 
derstanding made after the property went into their hands. 

66 X Q ‘Did you never ask him what you better do ? 

A. I believe not. Iam not in the habit of doing that from any- 
body. 

67 X Q. You wentrighton? He paid you the amount you wanted 
to buy some lumber, and then you went to building the house in such 
a part of the lot? 

A. It was decided to put up a building by the concern. 

68 X Q. Did you decide that, or did the concern decide that? 

A. I had charge of it from the beginning out; it was being talked 
up. I believe the Goolds did not conclude to go on and rebuild 
after this arrangement was made. ‘This was in contemplation when 
the arrangement was made. After I went into their employment | 

understood this building was to be put up, and they gave me 
135 orders to work with that view—clear off that piece of ground 

first and make such preparation as was necessary, and to use 
all old material, so far as it was good. 

69 X Q. Then you did suggest to them the part of the lot that 
you were to put the new building on? 

A. Oh, that was plain enough—the part which it was advisable 
to build upon. 

70 X Q. What did you build there first? 

A. Put up a brick building two stories high—one-quarter of the 
old building; it must have been 72 x 50, two stories high; in the 
northwest corner, where the engine was, Kc. 

71 X Q. Itw as when this building was done that you commenced 
to treat the seed? 

A. Yes, sir. 

72 X Q. You didn’t treat any seed before that? 

A. No; there was no place. I had bought lumber and put — 
very extensive sheds for storage. As fast as I came to the seed that 
was dry and nice I put it into this building. 
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73 X Q. You did not start the engine until the new building was 
built? 

A. There was parts that I got out and got ready for construction 
before the building was complete. 

74 X Q. But you did not start your steam? 

A. Oh, no: not before the building was done. 

75 X Q. So you really did not put any seed through this 
136 process of treatment that you described until after the brick 
building was erected? 
A. No, sir. 
6 X Q. Are you sure of that? 

A. I think I cannot be so forgetful. I had no opportunity of work- 
Ing any of it until after the machinery was ready for business. 

7 X Q. Are you sure you did not build a shed and put machinery 
in it, and start the engine up and treat some of this damaged seed 
before your brick building was completed ? 

There was no machinery in running condition in the shed. 

75 X Q. So that it is sufficient to say that you did not treat any 
of that seed in the new mill until along in March some time? 

A. No, there was none of it treated by me until the machinery 
was ready for business, and that was, I think, in March. 

79 X Q. After you got this part of the mill completed so that the 
machinery would run, what sort of seed did you run it on first? 

[t was on this damaged seed. 

80 X Q. The hurry that you were in was on account of the dam- 
aged seed that you had to operate on, was it not? 

A. Well, L suppose we were in a hurry, the same as anybody would 
be, to get the works started; the drying of the seed and saving the 

seed at that time had stopped. 
137 SLX Q. Well, the seed—part of it lay out doors exposed 
to the weather, didn’t it? 

A. No, sir; it did not; the seed that we worked in this mill did 
not. It was in good condition as any grain in store. 

82 X Q. Wasn’t there about 30,000 bushels that lay outdoors ? 

A. Yes; there was more than that laid out doors, but it didn’t go 
into this mill; that we worked up. For that matter it was all out 
doors for some time, until I could get it out. 

83 X Q. Well, Mr. Kimpler, wasn’t there some of that seed burned 
in the furnace to run the engine with ? 

A. Yes, sir. 

84 X Q. The same sort of seed that was put into the furnace, some 
of it was run in the mill? 

A. Some of the worst of it was used; I think we used some of 
the cake. 

85 X Q. Wasn’t some of it the same kind of seed put through the 
mill that was put into the furnace ? 

A. I cannot state what was done after I left there; I didn’t work 
it up; I didn’t use the seed. 

86 X Q. Why didn’t you discard mullers in that mill out in Lowa? 

A. From the fact that the contract for the machinery was all 
made at the time the contract was made with me to build the mill. 
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Their machinery was bought in Trenton, New Jersey. I didn’t 
build the machinery. 

138 87 X Q. Why did you never agit ate the idea of discarding 
mullers with those people in lowa ? 

A. What would be the object? 

88 X Q. Were you working in their interest ? 

A. Yes; but I did not plan their works from the beginning. | 
didn’t build their works: only their hydraulic pumps. 

89 X Q. I thought you never took any orders from anybody? 

A. I didn’t. I planned the plans for the mill; I draughted and 
drew up specifications for all of this thing but the oil machinery. 
That I did not. 

90 X Q. If you had in mind the advisability of discarding the 
mullers why didn’t you suggest it to Mr. Abbott ? 

A. Ifa man should come to me and say, “Mr. Kimpler, I want 
you to get me up oil works,” that would be another thing; but in 
that case the oil presses and hydraulic pumps were contracted to be 
furnished by another party. 

91 X Q. But after you had furnished them the pumps and after 
you had furnished them the muller-stones and after you had fur- 
nished them the presses and they were set up, why didn’t you sug- 
gest to them that they were uselessly consuming power by using 

those muller-stones, if you knew ? 
139 A. A man, where he has an idea of producing an influence 
on others and showing them something to be accomplished— 
it would naturally be talked up. This was talked up—simply con- 
versation between two men without coming to anything. 

92 X Q. Do you swear you told Mr. Abbott it was advisable for 
him to discard the muller-stones? 

A. No, sir; I do not. I would not do it at that stage of the game, 
either, with my experience. 

93 X Q. So you did not at that time have the idea that it was ad- 
visable to discard the muller-stones ? 

A. Yes; I had the idea then and previous to that for some time, 
but I was not ready to pursue it. 

94 X Q. Will you explain, for the benefit of the court, how it came 
that you did not explain to Mr. Abbott about that? 

A. From the fact that there was no interest at the bottom of the 
statement. 

95 X Q.. Had you any idea of patenting that invention at that 
time? 

A. I had some such thoughts. 

96 X Q. Why didn’t you patent it? 

A. Because I went out of the linseed field of operations. 

97 X Q. Was that any reason why you should not get a valuable 
patent ? 

A. I had not an opportunity — that time to go on and prosecute 

it to a successful termination. As I considered it, at that 
140 stage of the game, there was more or less to be done, to the 
satisfactory practice of the invention. The Iowa mill was the 
Jast linseed-oil mill that I built. After I came there—after I came 
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home from that job—there was another field of operations that 
called me out and took me entirely out of the management of lin- 
seed-oil works. 

98 X Q. Then after that you went to work for Goold Bros. ? 

A. Yes, sir. 

99 X Q. In the capacity of superintendent, didn’t you ? 

A. Yes, sir. 

100 X Q. And you found grindstones there in full operation ? 

A. Yes, sir. Have you reference to the plough manufacturing 
now ? 

101 X Q. I have reference now to the muller-stones in the Goold 
mill. 

A. No, sir; the work I was in in Iowa was the last linseed-oil 
work that I did. 

102 X Q. When you came to Chicago did you go into the employ 
of Goold Bros. before the fire ? 

A. I was in their employ seven or eight years before the fire. 

103 X Q. Were you in their employ immediately before the fire ? 

A. Yes; I was superintendent for them by the year—a salaried 
man. 

104 X Q. All the time you were superintendent for them you used 
these muller-stones ? 

A. Yes, sit. 

105 X Q. Were you working in their interest at that time? 

A. Yes, sir. 
141 106 X Q. Why did you not suggest to them the advisa- 
bility of their discarding the muller-stones ? 

A. Certain things ean be suggested and talked about, but not ad- 
vised. 

107 X Q. Do you swear you ever advised Mr. Goold to discard 
the muller-stones ? 

A. No, sir; because I was not ready to do it. 

10S X Q. You never suggested the advisability of it to him? 

A. This thing had been talked up. 

109 X Q. Do you swear you talked it up with Mr. Goold? 

A. Yes; I do positively swear it was talked about—running with- 
out mullers. 

110 X Q. Do you swear you advised Mr. Goold to run his mill 
without mullers ? 

A. No, sir; I did not; I wouldn’t do it at that stage of the game. 

111 X Q. Now, Mr. Kimpler, is it not true that while you were 
superintendent for Mr. Goold’s mill you put in a set of new mullers 
for him about a year before the fire ? 

A. No, sir; it was nearly three years before the fire. 

112 X Q. When they were burned out is the time I refer to, be- 
fore the big fire—the fire they had previous to the big fire—when. 
you reconstructed the mill in part. You put in anew set of muller- 
stones, didn’t you, for Mr. Goold ? 

A. Yes, sir. 

113 X Q. Why didn’t you leave the muller-stones out that 
time ? 
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142 A. It is always the case that all things have a beginning. 
We live in a progressive age. From the old process it was 
believed, and to the best of their knowledge, they could not get 
along without the use of mullers, but things are progressing, and it 
is said of me that I am specially progressive. I am aiways making 
improvements—changing. At the time of their fire | had made ex- 
tensive alterations in the heating and in regard to the hydraulic 
press. I had raised their productive ability 25 per cent. The work 
was nearly completed; most all of the work was in the establish- 
ment and went down at the time of the great fire. In contemplation 
following was this disuse of mullers; that was going to be the next 
thing te alked. 

114. X Q. Yet you kept that situation ? 

A. It was spoken of and talked about occasionally as the matter 


‘ame up. 
115 X Q. Do you swear you ever advised or suggested it to Mr. 


Gould ? 

A. I have stated twice now I never advised it. I never would, 
but it had been talked there. A matter can be talked of but not 
advised. 

116 X Q. Did you suggest it to Mr. Abbott in Iowa ? 

A. Yes; I believe it was talked about there. 

117 X Q. Are you willing to swear that, Mr. Kimpler? 

A. That it was talked about—spoken of ? 

118 X Q. Yes. 

A. Yes. I am. 

119 X Q. What did you say to him? 
145 A. I don’t remember the particular language now, but in 
common conversation, in the progress of things, the changes 
that was being made and the expense of driving the mullers above 
the expense of the mechanical device and the power required to 
keep it moving, all this sort of thing, if we could do away with 
them it would be advisable to do so. 

120 X Q. But you did not advise them to do away with it ? 

A. I was not ready to advise them. ! 

121 X Q. That was the kind of talk you had with Mr. Goold, too, 
wasn't it? 

A. Yes, sir. 

122 X Q. Well, now you say that you left that mill in May, 1872? 

A. Yes, sir. 

123 X Q. When you left there there was some things to be done 
to make that mill a successful mill yet, was there not? 

A. I don’t know what there would be to be done, as far as I was 
concerned ; another man coming in might make changes. 

124 X Q. Did you make tests ‘of the oil-cake at that time? 

A. “s sir; I did not. 

125 X Q. You didn’t know how at that time to make tests of the 

cake? 
A. I claim to understand my business. 
126 X Q. Did you know at that time how to make tests of the 


oil-cake? 
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A. Yes, sir. 
127 X Q. How did you do it,and from whom did you 

144 © learn it? 
A. I learned, in the first place, from Mr. Moore, of New 
Jersey. We had our means of testing the yield; we were satisfied, 
and it was believed by myself and others that knew how to do it 

128 X Q. It don’t make any difference what others believed or 
what you believed, but I ask you this: Did you test the oil-cake at 
that time—I mean in 1872—and did you know how to do it? 

A. Well, that matter stands like this: You might claim that a 
certain oil-maker makes a test of oil-cake; I may make a test in a 
different way. I don’t know as I understand how somebody else 
does it. I have my way of doing it. 

129 X Q. Did you test the cake at all at that time? 

A. I didn’t put it through a chemical test. 

130 X Q. Did you test it at all? 

A. I tested it in our way of ascertaining the yield. 

131 X Q. How did you test the oil-cake? 

A. I have previously stated that I did not put it through any 
chemical test. 

132 X Q. Will you please to state how you did test the oil-cake? 

A. I don’t remember just the formula now that I used to use in 
ascertaining the yield. That is all that constitutes a test of cake in 
our way of doing business. 

30 X Q. Are you ready to swear that you tested the cake at 
all ? 
145 A. No; I don’t make a positive statement that I tested the 
oil chemically. 

134 X Q. How did you test it? 

A. I have stated I do not remember the precise formula that I 
used in ascertaining the yield. 

135 X Q. I am talking about testing oil-cake after the oil is ex- 
pressed from it to ascertain how much oil is left in the cake. You 
have stated you tested it. How did you test it, if you did? 

A. I have stated we tested the cake; that was done by weighing. 
I have stated we didn’t put it through a chemical test. 

136 X Q. How did you tell by weighing that oil-cake? 

A. It is admitted we struck the yield. 

137 X Q. Will you explain how you tested the cake ? 

A. We didn’t test it in a chemical way. I have stated we tested 
it by weight. I suppose we all understand. We weigh the cake 
and we weigh the oil and we get the relative proportion between the 
two. 

138 X Q. Then you ascertain the yield of oil by weighing the 
oil ? 

A. Yes; we weigh the oil and the cake and get the relative pro- 
portions between them. 

139 X Q. Do you pretend to say you can tell anything about the 
yield of oil in that way? 

A. Yes. Ido most emphatically. 
140 X Q. Don’t the amount of oil in different seeds vary ? 
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A. Yes; they do vary. That is just what we were trying to ascer- 
tain; that is what we did ascertain. 
146 141 X Q. Will your test of the cake by weighing the cake 
show whether the oil was left in the cake, or whether it was 
not in the seed originally? 

A. I don’t know; as to a very fine point there, you might put 
the cake through a chemical test to ascertain how much oil was 
left in it. 

142 X Q. Then you never did any testing of the oil-cake ac- 
curately, did you? 

A. We didn’t test it that way. We claim to test it accurately. It 
was admitted by the best judges that we did. As I stated before, we 
did not put the cake through a chemical test. 

143 X Q. You are one of the best judges that admit that that 1s 
an accurate test by weight. You yourself admit that is one of the 
most accurate ways of testing the cake? 

A. Yes, I state under oath that that is an accurate way of calcu- 
lating the amount of yield. 

144 X Q. Cannot you tell the amount of yield just as well by the 
amount of oil, without weighing the cake? 

A. You understand me that I do not state that this cannot be 
ascertained chemically. I admit that it can be ascertained chemi- 
cally, how much oil is left in the cake, but I believe I can tell you 
how many pounds of oil you can get to the bushel. 

145 X Q. Do you know to this day how to make a chemical test 
of an oil-cake? 

A. I do not claim that I do. I never practiced that. 
147 146 X Q. Now, Mr. Kimpler, If you weigh the seed and 
ascertain the number of bushels in that way before you put 
it through the press, and weigh the oil after you get it through, 
what do you gain by weighing the cake? 

A. Well, you have got into some pretty fine corners. If you want 
to calculate the amount that you sereen off and everything, you 
may have to moisten—put in considerable water—you could not 
tell, it would be pretty foggy to me. 

147 X Q. You think it would be better to weigh the cake and 
weigh the oil to ascertain the number of pounds to the bushel of 
seed ? 

A. Yes, sir. 

148 X Q. Then you now say you don’t remember even how to 
test the oil-cake by weighing it? 

A. I have stated that I have forgotten at this present time the 
exact formula that we used in ascertaining the yield of seed. 

149 X Q. Do you know any formula at present ? 

A. I don’t know as it makes any difference whether I do or not. 

150 X Q. If you now know a formula it would indicate that you 
once knew. I ask you now if you now ean state any formula? 

A. No, I would not now, because I might be a little out of 

148 the way. I have been out of the practice so long. 
151 X Q. Well, you don’t know now how much oil you 
were getting out of that seed? 
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A. No; I wouldn’t state now. 
152 X Q. Did you know then? 

A. Yes, sir. 

153 X Q. Accurately ? 

A. Well, it depends on the fine qualities of your accuracy. You 
might talk about perfection. ‘There is a state of perfection we want 
to agree upon before I make the statement. 

154 X Q. You had no means except the weighing of the cake ? 

A. The amount of yield in that case was ascertained on the prin- 
ciples that I had used for several years. 

155 X Q. Did you produce superier results to what you had pro- 
duced ? 

A. I don’t know as there was any very great amount of variation. 

156 X Q. Well, was the yield of oil more or less than what you 
was accustomed to producing with other machinery on good seed ? 

A. I would not state that. I didn’t run long enough to get the 
thing right down to a fine working basis. 

157 X Q. You were running on damaged seed ? 

A. Yes; and run good seed. 

158 X Q. Are you ready to swear that you were making as good 

yield in that mill as you had been? 
149 A. Probably in the case of damaged seed there would not 
be so much oil in the seed. 

159 X Q. How did the results compare? Were you getting more 
or less oil than you had ? 

A. Well, getting less; that was due to the damaged state of the 
seed where we were working the damaged seed. 

160 X Q. Now, you did not buy any fresh seed while you were 
there, did you, Mr. Kimpler ? 

A. No; there was no new seed brought in. 

161 X Q. So that all the seed that you run in that mill had been 
through the fire? 

A. Yes; in one sense it had been through the fire. I worked 
some of the best seed and some of the poorest. 

162 X Q. Now, did you get as good results in that mill as you 
did, say, in the Goold mill before the fire? 

A. I am not able to state that, because I did not work seed of the 
same quality, nor run under the same conditions. From my mem- 
ory now, the yield varied in that seed from 9 to 15 pounds a bushel. 

163 X Q. You got from 9 to 13 pounds a bushel out of the seed? 

A. Yes, sir. 

164 X Q. And a good yield under the old process, muller-stones, 
&e., would be 15 or 16 pounds to the bushel, wouldn't it? 

A. Yes, sir. 
150 165 X Q. So that, in point of fact, you did not get as good 
a yleld as was got under the old process? 

A. Iam not able to state how it would be if I could bring the 
same conditions to bear. | 

166 X Q. So that you did not ascertain ? 

A. I had no opportunity. 

167 X Q. From your experiments or from your practice there at 
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that time what would be the comparative yield between the mill as 
you constructed it and the mill as it had existed before the fire? 

A. I cannot tell. 

168 X Q. You were not in a position to state at that time ? 

A. I was not surrounded with the conditions to work out a par- 
allel of that nature. 

169 X Q. Then, not getting as good yield as under the old pro- 
cess, and not having tried the new process under the same conditions 
as you had tried the old process, you were not positively in a posi- 
tion to advise anybody to discard the use of muller-stones ? 

A. I previously stated I was not far enough advanced to advise 
the throwing out of mullers at that date. 

170 X Q. At that date—you mean the time that you left Wright 
& Lawther’s mill ? 

A. I mean the time I built the Iowa mill. 

171 X Q. Carry it down to the 1st of May, 1872. Were you then 

in condition ? 
151 A. No, sir; I was not sufficiently advanced to advise any- 
body to construct a mill that way, because there were certain 
points on which I wanted knowledge myself. 

172 X Q. Are you on speaking terms with Mr. Lawther ? 

A. So far as I am concerned, 1 am on speaking terms, but he has 
not spoken to me since that spring. 


Redirect examination by Mr. SHEPARD: 


1 R. D. Q. When did you put up the Iowa mill? 

A. It was in the fall of 1872. 

2 Rh. D. Q. Fix as nearly as you can ascertain when the idea of 
discarding the mullers first took shape in your brain; not simply 
as something that could be done as a change in the process, but as 
a practical improvement in the process. 

A. It was that summer previous to the large fire. (Objected to as 
incompetent.) That is when it emanated—at that time—but was 
not perfected so as to talk or advise specifically. At that time I 
was going on with extensive improvements in this process. 

3 Rh. D.Q. When did you first suggest the idea to any one beside 
yourself; not simply as something that would be desirable, but as a 
practical mechanical improvement in the process, as an advisable 

thing? I don’t mean simply that you would be glad to 
152 cheapen the process in that way, but when did you first 
speak of it to any one else as something that was a practical 
mechanical device and improvement in the process of making oil? 

A. It must have been about the time I was going on with these 
improvements; that was the summer previous to the big fire. 

4 R. D.Q. And to whom did you speak of it? 

A. This was talked in Goold’s oil works. 

5 R. D. Q. With whom? 

A. With the Goolds. 

6 R. D. Q. Who do you mean by the Goolds? 

A. The owners of the linseed-oil works. 

7 R. D. Q. Give their names. 
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A. It was W. R. and John 8. Goold. 

8 R. D. Q. The owners of the same works that burned down, 
which you afterward resurrected ? 

A. Yes, sir. 

9 Rh. D. Q. TL understand you to say that you had no opportunity 
to put the idea into practice until after the fire, as you said ? 

A. That is the ease, sir. 

10 R. D. Q. In making up the seed was the good and the bad all 
mixed together as it would come out of the fire, just as it happened ? 

A. No, sir. 

11 R. D. Q. Or was there a particular lot that was good and a par- 

ticular lot that was some damaged put through the mill? 


153 A. I separated it in proportion to its quality or extent of 
damage. 


Recross-examination by Mr. Munpay: 

1 R. X Q. I suppose that some of the very bad seed gave a very 
low yield, didn’t it, Mr. Kimpler ? 

A. I think about 9 pounds was the lowest it run. 

2 RK. X Q. How long did the seed lay there in the ruins after the 
fire before anybody went to work getting it out? 

A. I went to work the next day after the fire passed over that 
part of the city. 

3 R. X Q. How long did it lay there before anybody commenced 
to take it out? 

A. I commenced taking it out right away; in three days at least. 

4h. X Q. What did you do with it? 

A. The first move I made was to build this big shed, previously 
spoken of. 

5 R. X Q. Well, this that you went to work on was that that had 
fallen out of the building entirely, wasn’t it? 

A. It was all out of the building. 

6R. XQ You can answer my question, Mr. Kimpler, I think. 

A. If you mean the oil works it was all out of the building, but if 
you mean the shed this seed that I went to work at never was in 

that. 
154 7 R. X Q. You went to work, then, on this seed that had 
been in the oil works? 

A. I went to work on the seed that I had dried and was stored in 
this new building I speak of. 

8 R. X Q. Now—I refer to the time when the fire was and after 
the fire had burned the building down—you say you went there 
within three days to work on this seed ? 

A. Yes, sir. 

9 R. X Q. To take care of it ? 

A. Yes, sir. 

10 R. X Q. Now, what seed did you first take care of? 

A. I went right into a great bank of seed and separated it accord- 
ing to damage and quality of the seed, you understand, and after I 
had got in a few feet I came across seed that was dry and bright. 
That what was on the surface had been damaged by running over— 
12—310 
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throwing water onto the roof and all this sort of thing; that was 
thrown one side, and the dry, clean sced that was dry enough to be 
handled I put right into boxes, and some of it was handled and car- 
ried off, until I got this building built. 
11 R. X Q. This work you did on that seed that had tumbled out- 
side of the building ? 
A. Oh, certainly; when these big bins of seed came down they 
would flow outside of the walls of the original building. 
12 R. X Q..I refer to that very seed that was in the building. 
How long did that lay until you commenced to take it out? 
150 A. Some of the latter part of it was not disturbed until the 
first of May. Just as quick as we worked off this bank of seed 
and got into the walls we went into the original building on the 
other side and commenced working at it. We didn’t get it all out 
until, I guess, the Ist of May. 
138 R. X Q. You didn’t commence to work on seed inside the 
building until how long after the fire ? 
A. It must have been three or four weeks before I got inside the 
walls of the original building. 
14 R. X Q. Well, do you know whether Wright & Lawther bought 
some of the seed that fell outside the building? 
A. I know they bought some seed ; it might have included some 
that was outside. 
15 Rh. X Q. You don’t recollect ? 
A. I think both. As far as I can recollect and see the thing now, 
they took both outside and inside. 
16 R. X Q. Are both the Mr. Goolds living now ? 
A. No, sir; John 8S. Goold is living, for anything that I know. 
7 R. X Q. The other Goold is dead ? 
A. Yes, sir. 


Signature waived, by consent of counsel, the witness having signed 
the short-hand notes and sworn to his signature. 
156 And the said JAMEs Wricut, having been first duly sworn 
to tell the truth, the whole truth, and nothing but the truth 
in the cause aforesaid, deposes and says as follows, to wit : 


Direct examination by Mr. Suerarp: 


1 Q. What is your name? 

A. James Wright. 

2 Q. Where do you live? 

A. Chicago. 

3 Q. What is your occupation ? 

A. Manufacturer of linseed oil. 

4 Q. How long have you been in that business? 

A. Since 1864 or ’5. 

5 Q. Do you know Alfred B. Lawther, the complainant ? 

A. Yes, sir. 

6 Q. State whether or not you were ever in the business of manu- 
facturing linseed oi] with him. 

A. I was. 
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7 Q. Where? 

A. In Chicago ? 

8 When? 

A. From 1865 or ’6, up to the time when the firm dissolved, in 
1872. 

9 Q. Do you know anything about the dropping or the disuse of 
what were called muller-stones in the manufacture of linseed oil in 
your mill? 

A. It was first dropped in 1872, when we commenced to work on 
the seed that had been burned in Goold’s fire. 

10 Q. At what particular place in Chicago was that? 

A. The corner of Polk and B street. 

11 Q. On the site of the mill owned by the Goolds before the great 
fire in Chieago? 

A. Yes, sir. 
157 12 Q. Was Mr. Lawther then in partnership with you in 
that mill ? 

A. Yes, sir. 

13 Q. About what time did you start that mill—begin running 
without the mullers ? 

A. Well, I couldn’t say ; it Was somewhere in February, March, 
or April—I should say March or April, in 1872. 

14 Q. State whether or not the mullers have ever been used in 
that mill of vours since then. 

A. No, sir; not in that mill. 

15 Q. State whether or not the disuse of the mullers in the pro- 
cess of manufacturing oil in that mill—was it open and public? 

A. Yes; it was open. 

16Q. Was the mill accessible and open to the public as any other 
such manufacturing place ? 

A. Yes, sir. 

17 Q. State whether it always has continued so from that time— 
that is, open ? 

A. It has until the last two or three years. We have tried to keep 
people out some. Of course it was open. 

18 Q. Was the process concealed from view of any one that came 
into the mill; was it kept as a secret process ¢ 

A. Not as I know of. 

19 Q. Or any part of it? 

A. Not that [ am aware of. 
158 20 Q. Were you practically engaged in that mill or only 
an outside partner ? 

A. I had charge of the office. 

21 Q. You were there as your regular business? 

A. Yes, sir. 

22 Q. Always have been since then ? 

A. Yes, sir. 

23 Q. Mr. Lawther was there as an active member of the concern 
during all this time—from the winter or spring of 18727 

A. The winter or spring of 1872—the winter or spring of 1571 
and ’2 up to four or five years after ; I don’t know exactly the date. 
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Cross-examination by Mr. Munpbay: 

1X Q. You say the firm of Wright and Lawther dissolved in 
1872? 

A. Yes, sir. 

2X Q. Did that sever Mr. Lawther’s connection with the factory ? 

A. No, sir. 

3X Q. In what manner was the business conducted after that? 

A. It was run under the present firm name of Wright and Law- 
ther Oil and Lead Manufacturing Company. 

4X (. Mr. Lawther continued his relations to the business ? 

A. Yes, sir. 

5 X Q. What was his part of the work ? 

\. The manufacturing part of It. 

6 X Q. He attended to the manufacturing part of it and you to 
the financial part? 

A. Yes, sir. 
159 7 X Q. Who directed what machinery should be employed 
and how it should be employed,if either of you did ? 

A. Mr. Lawther. 

8 X Q. You say you began to work on the damaged seed in 1872? 

A. At the new mill. 

9 X Q. About March or April, did you work any of that damaged 
seed at the old mill? 

A. Yes, sir. 

10 X Q. When did you begin to work it? 

A. Well, November or December; I don’t know exactly when it 
was: a short time after the fire. 

11 X Q. What condition was itin, Mr. Wright, if you know ? 

A. There was some that was wet and some that was dry; of course 
the worst of it we tried to run off first; that that would keep we tried 
to keep. 

12 X Q. Well, did you work it there in the old mill? 

A. We worked it under the mullers in the old mill. 

13 X Q. Did you work any of it without mullers, if you know ? 

A. I couldn’t say positively. 

14 X Q. And don’t you remember now there was some of it you 
could not work under the mullers ? 

A. I couldn't Say ; [ have no recollection on that point. [ think 
perhaps there was some that was damaged we could not put under 

the mullers. 
160 15 X Q. And that you run right through without mulling 
it ? 

A. My recollection isn’t very clear on that point. I know we run 
a good deal of it in the old mill. 

16 X Q. A good deal of damaged seed ? 

A. Yes, sir. 

17 X Q. Some of it in very bad condition ? 

A. Just as bad as it could possibly be to have it run through the 
mill at all. 
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18S X Q. Don’t you recollect that some of the very bad seed, they 
tried to press it and could not, after it had been through the mullers? 

A. We burned a great deal of it. 

19 X Q. Some of the bad seed you worked over without putting 
it under the mullers, didn’t you? 

A. I cannot swear to that; not at the old mill. 

20 X Q. Who would know about that, if anybody ? 

A. I should say Mr. Lawther would know. 

21 X Q. He had the direct superintendence ? 

A. Of both mills. 

22 XQ. Is it true that Mr. Kimpler did about as he pleased down 
at that new works, or was he under direction of you and Mr. Law- 
ther? 

A. He was under direction of the parties who controlled the busi- 
ness—ought to be. 

23 X Q. What was he told todo down there when you hired him? 

A. Well, I couldn't give the exact language. | suppose 
161 the general idea was to get to work and get that seed out to 
the best possible advantage. 

24 X Q. Who gave him his instructions? 

A. That I couldn’t say positively ; it might have come from either 
of us. Mr. Lawther had charge of the mechanical working part of 
it. 

25 X Q. Well, your first idea, of course, was to move that seed. 
You didn’t buy the ground at first? 

A. No, sir; the land wasn’t bought.until some time in April, I 
think. I think it was in April. 

26 X Q. Then when did you begin to build that factory there ? 

A. ¢ ‘commenced to build that tempor: ry factory, I think, in Novem- 
ber—either November or early in December —ihe tem porary build- 
ing. 

7 X Q. This was a temporary shanty built there expressly for 
that damaged seed, wasn’t it? 

A. Originally; yes. 

28 X Q. When did you commence to build the brick building? 

A. The temporary building was partly built of brick; the north 
and the west wall was brick; the east wall stood up. 

29 X Q. And that was built with a view to get as much as you 
could out of that flaxseed that you bought of them? 

A. Yes, sir. 

30 X Q. When you built that building, had you then the present 
intention of making a permanent factory there? 

A. No, str. 
162 31 X Q. Your idea was to get all you could out of the 
damaged flaxseed ? 
A. To get all possible out of it; there was a large amount 
of it; to turn it to the best advantage. 

32 X Q. And to do that you concluded to use the old machinery 

that was in the mill, so far as you could? 


A. Yes, sir. 
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33 X Q. Did you buy that machinery at the same time that you 
bought the seed? 

A. Yes; practically the same time, I think—within a few days. 
I might say the same time. 

34 X Q. After that you employed Mr. Kimpler to oversee the 
workmen? 
‘s Yes, sir. 
> X Q. Did you put the business in Mr. Kimpler’s hands in any 
way? 

A. Nothing more than as superintendent of the work. 

386 X Q. You told him what you wanted done? 

A. I suppose he was told. 
37 X Q. That is to say, you suppose Mr. Lawther told him ? 

A. Yes; I might have given him some orders myself. Certainly 
he was under the instructions of the firm of Lawther & Company. 
‘I suppose when he first went to work there after the fire he was 
working under the firm of Goold Brothers, because they had some 
interest in the seed. 

38 X Q. That was before you purchased it, of course ? 

A. Well, we purchased some of the seed before it was taken out 

of the ruins. 
163 39 X Q. Before you purchased the whole of the seed he 
was there working for the Goolds ? 

A. Yes, sir. 

40 X Q. Then you purchased the seed and then you employed 
Mr. Kimpler? 

A. Yes, sir. 

41 X Q. And the first thing he did was what, if you remember? 

A. Well, it was to clear up the ruins, and get the machinery out 
and get the seed out. 

42 X Q. He had not begun to set up the machinery, had he, 
before you employed him? 

A. No, sir; we bought the machinery in the ruins. 

43 X Q. Did you have any muller-stones belonging to the com- 
pany at that time? 

A. Do you mean in the new mill? 

44 X Q. I mean in your possession in any way ? 

A. We had muller-stones in the old mill. 

45 X Q. They were a small set, were they ? 

A. Yes, sir. 

46 X Q. Very much under size? 

A. Well, they were smaller than a great many mills were using. 

47 X Q. They were not more than enough to carry on the busi- 
ness of the factory as you before carried it on? 

A. No, SIr. 

48 X Q. What was the condition of the muller-stones in the Goold 
mill after the fire? 

A. They were all destroyed. 

49 X Q. All cracked and broken up? 

A. Yes, sir. 

50 X Q. Was it easy to get a pair of muller-stones at that time ? 
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‘A. Well, no; not very easy, I guess. 

51 X Q. The wholecity was nearly destroyed with fire, was it? 
164 A. We all know that, I guess.. 

52 X Q. If you wanted to work up that seed down there 
at the ruins you had to do it without muller-stones, didn’t you, asa 
matter of necessity ? 

A. No; I don’t know that that can be said. I suppose we could 
have got muller-stones if we had set about it. 

53 X Q. It would have taken you some time? 

A. I don’t know how long, I am sure. 

54 X Q. Where would you have gone to get them? 

A. Down in lowa, I guess. 

55 X Q. In the meantime the flaxseed was exposed to the 
weather ? 

A. Yes, sir. 

56 X Q. This temporary factory was put up ina very short time, 
wasn't it? 

A. I think it didn’t get: running until February or March; I 
can’t tell exactly the length of time. 

57 X Q. You continued to use the muller-stones in your old factory 
right along, did you? 

A. Yes, sir. 

58 X Q. Up to what time? 

A. Up to the time we vacated it; as long as we run the old factory 
[ think we run the mullers. 

59 X Q. Then you moved the muller-stones down to the new 
factory ? 

A. I think they were moved down there. 

60 X Q. In moving the muller-stores down to the new factory 
what happened to the bed-stone, if you recollect ? 

A. I don’t recollect. 

165 61 X Q. Wasn’t it broken ? 

A. I don’t remember that; I know one of them was put 
under the foundation to the boiler-house. 

62 X Q. Wasn’t one o: the stones broken in carrying it down? 

A. I don’t recollect; I have no recollection at all about that; I 
know some of the stones were around there when we built the pres- 
ent boiler-house, and it was putin for a foundation; I don’t know 
but both of them. 

63 X Q. I refer to the bed-stone. 

A. I haven’t any recollection about it. 

64 X Q. Did you superintend the moving of the machinery, or did 
Mr. Lawther? 

A. Mr. Lawther. 

65 X Q. You wouldn’t be likely to remember it, would you? 

A. Well, I don’t recollect. 

66 X Q. You run the muller-stones in the old mill right up to the 
time you left it? 

A. As long as we run the old mill; I think we run them as long 
as we were in it. 

67 X Q. Now, referring to this process of treating the seed without 
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these muller-stones, who do you understand, and who always have 
you understood, was the inventor of that process ? 
A. Well, I don’t know as I can say who was the inventor; I know 
Mr. Force had soine talk about it, but when it was | could not say— 
when he commenced talking about it. 
166 68 X Q. Haven’t you always understood that Mr. Lawther 
was the inventor of that process ? 
A. No, sir; [ have not. I think we were the ones that put it 


. ; , a" 4 
into successful operation. We were the original concern to take and ) 
. ; a 

use it. 

69 X Q. Wasn’t it adopted by you under the supervison of Mr. 
Lawther? 

A. Yes, sir. 

70 X Q. So far as you personally know, wasn’t he the inventor 


of it? 
(Objected to as incompetent and immaterial.) 


A. Well, I don’t know as I can answer that question further than 
I have stated. 

71 X Q. Do you know what yield of oil you were getting in the 
new mill when it first began to run? 

A. The burnt seed ? 

72 XQ. Yes. 


A. It run along—I couldn’t tell you exactly how it run; if the 


seed varies very much in quality of course the yield would vary. I 
don’t think there was an accurate account kept of it; what we 
wanted was to get that seed out of the way and get all the oil we 
could out of it. 
73 X Q. And you were not getting as good yield out of that meal 7 


as you were out of the old mill? 
A. I couldn’t tell you. 
74 X Q. You didn’t know yourself? 
A. I didn’t know myself. 
75 X Q. Do you know when Mr. Lawther told you that he 
167  ~—was getting a better yield than the old mill; do you remem- ; 
ber the time when he told you that he was getting a better 
yield than the old process? 


A. I cannot recollect. ~~ 
76 X Q. Do you know when Mr. Lawther began to make chem- 
ical tests on the cake” }. 


A. Well, I have a general idea at least—that is, it was some time 
in 1874 or ’5; ’73 or ’4, I should think. 

77 X Q. What was the object in making those tests, if you know? 

(Objected to as immaterial.) 


A. His object was to find out how much oil was left in the cake. 
78 X Q. Did he test the oil-eake made in your mill and the oil- 
cake that he got from other mills ? 
A. He did later on, I think. I don’t know that he did to start 
with. -— 
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79 X Q. You don’t know when he first announced that he was 
getting a better yield of oil with the new process he was pursuing ? 

A. No, sir. 

80 X Q. What was the condition of the oil market in 1872? Was 
the price of oil low or high ? 

A. It was pretty high. 

81 X Q. It was pretty well up at that time? 

A. It was pretty well up. 

82 X Q. You could afford to do most anything with the seed and 
still would make money, wouldn’t you ? 

A. No, I guess not. 
168 83 X Q. Any process that would get a reasonable amount 
of oil out of the seed would pay, woul In’t it, at that time? 

A. I don’t know whether it would or not: the price of seed was 
correspondingly high with oil. 

S84 X Q. Was there considerable demand for oil ? 

A. Y es, sIr. 

85 X Q. At any rate, you could afford to work this damaged seed 
that you bought, and if you got any amount of oil out, it would pay 
you, wouldn’t it? 

A. It depends on how much; we have got to get some certain 
amount out or it wouldn’t pay. 

86 X Q. If you got nine pounds to the bushel, it would pay ? 

I don’t know about that; I don’t think it would. 

87 X Q. Taking it altogether ? 

A. Of course the damaged oil itself is not anything like the price 
of sound oil. It wouldn’t bring only about three-quarters the price. 

88 X Q. Well, did you pay three-quarters the price for the seed ? 

A. A large amount of it we didn’t pay anything for. 

89 X Q. And that you got some oil out of, did you? 

A. Yes, sir; it cost a good deal of money to take the seed out. 

90 X Q. Has there been, Mr. Wright, or is there at present, any 
ill feeling between you and Mr. Lawther ? 

A. Well, we de not have any business or personal intercourse. 


169 Redirect examination by Mr. SHerarp: 


1 R. D. Q. When did you move from the old mill? 

A. I think some time in July. 

2 RK. D. Q. 1872? 

A. Yes; the best of my recollection is that we moved up there 
in AS72. 

3 R. D. Q. And up to that time you used mullers in the old mill? 

A. Yes; that is my recollection. 

4h. D. Q What kind of rollers did you use in the old mill up to 
that time? 

A. U sed two rollers. 
oR. D. “2 What are called pinch-rolls ? 

A. Ye, si 

6R.D. Q. Had you any other means in the old mill of tempering 
seed except by mullers? 

A. No, sir. 
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7 R. D. Q. Then, if mullers were thrown aside or disused, some 
other means of moistening and tempering the seed would have to 
be adopted ? 

A. Yes, sir. 

8 R. D. Q. When you moved from the old mill to the new one, 
built on the site of the Goold wreck, what was in use there with 
reference to mullers? 

A. There was no mullers in use there. 

9 R. D. Q. And had not been from the time it was built? 

A. No, sir. 

10 R. D. Q. That is, from the time it was rebuilt after the fire? 

A. Yes, sir. 

11 R. D. Q. What mode of moistening was adopted in that new 
mill? 

A. Steam. 

12 R. D. R. Well, how, from the beginning ? 

A. I think we had a coil in the first place, a coil of pipe, 
and the seed passed over it. 

13 R. D. Q. That is, after what is called the Fisher patent ? 

A. Not after any patent that I know of; that is what is used, a 
coiled pipe with perforations. 


170 


Recross-examination by Mr. Munpay : 


1R. XQ. Mr. Wright, I fancy that you must have made a mis- 
take in regard to the time when you moved the machinery from the 
old factory over to the new building. 

A. I may be mistaken. 

2 kh. X Q. Don’t you remember about your landlord raising your 
rent ? 

A. Yes; that was in Mav, 1872. 

dR. X. Q. And you had to have the place for another year ? 

A. We had to take it and pay what he asked or get out. 

4 KR. X Q. Then you kept it until 1873—isn’t that the real status 
of things? 

A. Yes; we moved out before the expiration of the lease. 

5 R. X Q. Don’t you remember when you moved out the other 
man was moving in? There was a lot of machinery in the yard, 
and it cost you a lot of money to get your machinery out because 
you had to take it out the other way ? 

A. I don’t recoliect now. It was leased toa party I know. I 
don’t know whether it was more than one or not; a man by the 
name of Morris. 

6 R. X Q. So you must have staid there until some time in 
1873 ? 


171 


A. I think we left there and run the new mill until the fall of 


1872; I think that the cylinders were refitted and taken in there 
in the month of June or July, and we run that on new seed in 1872. 
7 R. X Q, Well, fyou did not move your old factory over there 
until 1873, then, as you now remember ? 
A. I know we kept there along in July; the last two or three 
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months of the lease I know we moved out ; somebody else took pos- 
session. 

8 Rh. X Q. When did your lease expire ? 

A. The first of May, 18783. 

9 R. X Q. Do you recoilect what kind of weather it was when 
you moved out? 

A. No, I do not. 

10 R. X Q. Your impression is that it was warm weather ? 

A. To the best of my knowledge and belief, [ thought it was in 
July or August that we moved the machinery; I know we had to 
take that building in May, 1872, and pay a great rent for it because 
we could not give possession. 

11 R. X Q. And your lease did not expire until the first of May, 
1873 ? 

A. Yes, sir. 
172 12 R. X Q. So that the probability is that you moved out 
some time in the year 1873? | 

A. It seems to me that it must have been 1872; it was later than 
I supposed it was. 

13 R. X Q. Well, you recollect about the other man coming in 
when you moved out, don’t you? | 

A. Well, I haven’t much recollection about that: in fact I haven’t 
any recollection what it was used for. 

Redirect examination by Mr. Suerarp: 

1h. D. Q. After your new mill, on the site of the old Goold mill, 
was fitted up and started, did you not run it until you moved in 
from your old mill? 

A. Yes; I think we did; it was after the mill was first started up ; 
the machinery gave way and we had to wait for the new machinery. 

2 Rk. D. Q. You had some repairs done there ? 

A. It was in the spring—April or May or June. 

3d Kh. D.Q. How long was that suspension of operation ? 

A. I think it was fully sixty days. 

4 KR. D.Q. And along towards fall you got started up again in the 
new mill? 

A. Yes, sir. 

5 R. D.Q. And run continuously from that time ? 
\. Yes, sir. 

Recross-examination by Mr. Munpay: 
173 1 R.X Q. Now, Mr. Wright, when did you stop running 
in the new mill? 

A. It was within a very short time after we started up. It was 
not more than a month any way that the old machinery gave out; 
the old cylinders were bu-sted. 

2 R. XQ. Then you got fixed up again and started up in the fall? 

A. Yes, sir; somewhere, whatever you call it—June, July, or 
August. 

3k. X Q. Then you run along until when? 

A. We run right along, I guess. 
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4R. X Q. Until the panic? 

A. Until the panic; we searcely ever stopped. 

5R. XQ. There was a great demand for oil previous to the panic, 
wasn’t there? 

A. I don’t recollect. 

6R. XQ. Didn’t you have some doubt in your mind as to your 
ability to supply your customers with oil at that time? 

A. I don’t recollect, I am sure. 

7 R.X Q. Don’t you remember sending out one or two barrels to 
a man who had ordered a large number of barrels, and divided the 
product around in that way? 

A. No,sir. I might do that most any time; I do that most any 
year; I have no recollection of it now particularly. 

8 R. X Q. The panic came on in September, 1873? 

A. Yes; I think it did, or August. 
174 9R. X Q. Did you make up oil-cake after that—run the 
mill on oil-eake—work it over. 

A. We did some of the first seed-cake we ever ran; we ran it 
over again; when we started we had two sets of presses—the Cala- 
han and the Moor—and what we ran through the Calahan set we 
ran over again. 

10 R. X Q. When did you run it over again ? 

A. It strikes me it was in 1878. 

11 R. X Q. It was while you were using this new process ? 

A. I guess so; we never used any other in the new mill. 

12 R. X Q. When did you quit running oil-cakes ? 

A. I cannot give you the date; I know there was from one to two 
hundred tons of it. 

15 R. X Q. It was at least some time in 1875—after the spring, 
wasn’t it? 

A. It was during the winter—yes, the winter of 1872 and 

14h. X Q. That you run the oil-cake through ? 

A. Yes, sir. 

15 R. X Q. You quit running the oil-cake through the second 
time when ? : 

A. We never did run but one lot; it must be in the spring of 
1873, it seems to me. 

16 Rh. X Q. You run the oil-cake through the second time in the 
spring of 1873—during that spring of 1873 ? 

A. Not that I know of. 

17 Rh. X Q. Well, what did you run that oil-cake through the 

second time for—to get more oil out of it? 
175 A. Yes, sir. 
18 R. X Q. You worked it up, remoistened it, and re-pressed 


oD 
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A. Moistened and re-pressed it. 

19 R. X Q. Well, there was considerable oil taken out of the cake, 
wasn't there ? 

A. I suppose there was or it wouldn’t have been all gone through. 
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Redirect examination by Mr. SHerarp: 

1 R. D. Q. Where was this cake that you reworked made? 

A. Up at the upper mill—the new mill. 

2 R. D. Q. Did you have it made at the old mill? 

A. No, sir; we did not. 

3 R. D. Q. It was made originally at the new mill and reworked 
at the new mill? 

A. It was made in the Calahan presses. 

4 R. D. Q. Did you have the Calahan presses in the new mill ? 

A. Yes; one set. 

5 R. D. Q. And the Calahan press was a light press—lighter than 
usual ? 

A. Well, I don’t know. 

6 R. D. Q. Smaller? 

A. I think not smaller than the general run; they were presses 
built here; they were built here by Mr. Lawther—that is, under 
his supervision—part of them was and a part of them under Mr. 
Hill’s supervision. 


Signature waived by consent of counsel, the witness having signed 
the short-hand notes. 


176 Rebuttal Testimony for Complainant. 


In the United States Circuit Court. District of Wiseonsin. In 
quity. 


Atrrep B. LAWTHER vs. CHARLES S. HAMILTON ef al. 


At Chicago, in the northern district of Illinois, on this 23rd day 
of June, 1885, at ten o’clock in the forenoon, before me, H. M. Mun- 
day, a notary publie within and for Cook county, Illinois, residing 
at Chicago, in said district, at the office of Munday, Evarts & Ad- 
cock, room 68 Honore block. 

Present: John W. Munday, Esq., on the part of said complainant, 
and Charles E. Shepard, Esg., on the part of the defendants, and 

complainant in person and defendant Hamilton in person. 
177 And thereupon the following proceedings were had before 
me in said cause: 


Atrrep b. LAwWrHerR was sworn, and examined in chief by Joun 
W. Munpay, Esq.: 

Q. 1. What is your name, age, residence, and occupation ? 

A. Alfred B. Lawther; manufacturer of linseed-oil machines, and 
am complainant in this case; reside in Chicago. 

Q. 2. Are you the inventor and patentee of the process of treat- 
ing oleaginous seed set forth and patented in the letters patent sued 
upon in this cause ? 

A. Tam. 

(). 3. Give as nearly as you can the date at which you first conceived 
this improvement. 

(Question objected to as immaterial.) 
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A. My experiments commenced in 1868; I could not tell if it was 
that year or the previous year. 

Q. 4. Passing down in time to the year 1871, which was the year 
of the great fire in Chicago that occurred on the 9th of October of 
that year, please state where you were doing business and what 
was the style of the concern in which you were engaged previous to 
the fire. 

A. At the time of the great fire the company was Wright, Lawther 
& Co.; the place of business 18 and 15 North Canal street, in this 
city. 

Q. 5. What business were you engaged in? 

A. Making linseed oil. 

Q. 6. How long had you personally been engaged in that business 
at that time ? 

A. Between five and six years. 

Q. 7. What were your duties or share of the work of the 

firm? 
178 A. Running the machinery. 
(). 8. Who attended to the financial part of the business— 
the office work ? 

A. James Wright, the senior partner. 

Q. 9. In that fire your mill was not burned, was it? 

A. No, sir. 

@. 10. The mill of Gould Brothers was burned in that fire, and 
your firm purchased some flaxseed that was in the Gould Brothers’ 
mill at the time of the fire. I wish you would state in a concise 
and orderly manner an account of that transaction, from the be- 
ginning of it. 

A. A short time after the fire Mr. William Gould came to our 
mill to sell us some seed. -I went up to the ruins and bought a 
quantity of seed that they had taken out and moved it down to our 
mill. That was nearly sound seed. We took down a lot of seed in 
addition that was much damaged—black seed was what they called 
it at the time—for fuel. Some of that black seed was put into the 
mill and worked. The results obtained led us to buy all of the 
seed from the ruins of the Gould mill. 

Q. 11. What did you pay Mr. Gould for the seed that you bought 
of him—the sound seed? 

A. For the first lot, market price of regular sound seed, although 
there was really no sound seed in the lot. 

Q. 12. How did you come to haul away at the same time for fuel 
some of the damaged seed? 

A. Because it did not cost anything except for hauling. We had 
Gould brothers’ permission to take all we wanted of it. 

Q. 15. What led you to test this damaged seed, if anything? 

A. As near as I recollect now, it was from the oil dropping through 

the grate-bars of the furnace when we burned it. 
179 Q. 14. In what manner did you try to work this damaged 
seed that you hauled to your mill for fuel? 

A. The same as we worked the sound seed—by what has been 
called the Callahan process, with muller-stone rollers and heaters. 


i 
i 


ALFRED B. LAWTHER VS. CHARLES S. HAMILTON ET AL. 1038 


Q. 15. State the result of that attempt and also what other attempts, 
if any, you made to work the seed. 

A. We found that it would not stay in the presses. We discarded 
the muller-stones, on the worst of it reduced the rolling, left it 
coarser. Muller-stones ground it as fine as flour, so it would not 
stay in the press. 

(). 16. What did you ascertain by those experiments? 

A. The principal point was that we would get a good deal of oil 
out of it and make some money by it; that was the most important 
thing to ascertain at that time. 

Q. 17. I wish you would state in detail what you did at that time 
in the old mill with reference to this damaged seed? 

A. As soon as we found out that this black seed was worth work- 
ing we commenced to organize a company with capital enough to 
take hold of the thing. That company is the present Wright and 
Lawther Oil and Lead Manufacturing Company. Wesecured some 
$50,000 cash capital; purchased of Gould Brothers some fifteen or 
twenty thousand bushels of the best of the damaged seed, including 
all of the rest of the seed below the best grade, their burnt oil 
machinery, engines, and boilers, with the privilege of building a 
temporary building on their lot to work the worst damaged of the 
seed. ‘That purchase was made about the first of December, 1871. 

Q. 18. Previous to that purchase, how much of this damaged seed 

had you worked in your old mill on canal street? 
180 A. Of the black seed? We will have to distinguish these 
two kinds or else we will get mixed up. Such as we used for 
fuel, I mean. We had worked over a thousand bushels; it is im- 
possible to tell accurately ; we were working a week or more at it. 

Q. 19. In what manner did you work this black seed in your old 
mill prior to the time of your purchase of Gould brothers of the 
entire lot of seed ? 

A. The first of it we worked with the muller-stones; when that 
would not do we stopped the muller-stones, put it right from the 
rolls into the heater, and from the heater into the press, and from 
there the cake went into the fire. 

Q. 20. Having made the purchase, as you have stated, what was 
the next thing you did in that transaction ? 

A. Employed men and began to build a building on Gould 
Brothers’ ground. 

Q. 21. Who did you employ, and please state with some particu- 
larity what you did ? 

A. We employed Mr. Kimpler, Gould Brothers’ old superintendent, 
to take charge of the renovation of the oil machinery, and John 
Justin to take charge of repairing of the engine, boilers, and their 
appurtenances, and they employed what men they required. We 
put up a temporary building, put in dryers to dry seed, repaired the 
machinery, got it to running, then worked up a large quantity of 
black seed. 

(). 22. Mr. Kimpler has stated in his deposition that the idea of 
working this seed without the use of muller-stones originated with 
him, and that you started that machinery in that way at his insti- 
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gation, or something to that effect. What is the fact about that, Mr. 
Lawther ? 

181 A. The fact was that we were working seed in that way 
five or six weeks before Mr. Kimpler went into our employ. 

Q. 23. Did he suggest to you this way of working the black seed, 
or any other seed ? 

A. No, sir. 

Q. 24. While Mr. Kimpler was in your employ, what kind of seed 
was worked at the temporary shed by him? 

A. It was the black seed. 

Q. 25. Would it have been possible to work that seed under the 
muller-stones ? 

A. No, sir; not by pressure in the press. 

Q. 26. Why not? 

A. Because it was simply charcoal, impalpable powder in the 
press, go out wherever the oil would; it was black mud, if ground ; 
when it passed away from the rollers it was not in that muddy con- 
dition. 

Q. 27. When did you first ascertain that this black seed would be 
thus injuriously affected by the muller-stones? 

A. It must have been about the first of November, 1871; either a 
little before or a day or two afterwards. 

Q. 28. Did you then try some of it under the muller-stones ? 

A. Oh, yes, sir; that would be the first attempt at working it; it 
then went under the muller-stones. 

Q. 29. And when did you first work it without the muller-stones 
in relation to the time of that first attempt? 

A. Necessarily at once; immediately thereafter; the same day. 


(Objected to as an argumentative answer.) 


Q. 30. Please state the fact, Mr. Lawther. 
A. Immediately thereafter: probably within an hour. 

182 Q. 31. I believe that Mr. Kimpler states that he left your 

employ about the first of May, 1872. Up tothis time the 

temporary mill, constituted of such machinery as could be recon- 

structed from the ruins of the Gould mill, had been running on this 

black seed. Now.when Mr. Kimpler left, what did you do? Please 
state in a narrative form with some particularity. 

A. I took charge of the working of the seed—operating the mill: 
continued to about the latter part of June. We carried the mill on 
essentially in the same way as Mr. Kimpler had started it—working 
on black seed. 

Q. 32. What did you then, or what took place then—about June, 
1872? 

A. The most important fact was the purchase of Gould Brothers’ 
ground and the erection of a permanent building. ‘The other busi- 
ness was to keep our old oil-mill running. We worked in the old 
mill both kinds of seed. 

Q. 33. At what time did you get through working the black seed ? 
A. It must have been as late as the 25th of June. 
Q. 34. At that time were you running the two mills ? 
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A. Yes, sir. 

Q. 35. What process were you employing in the old mill for the 
treatment of regular seed ? 

A. Used the muller-stones; what has been called the old process. 

Q. 36. At this time in the old mill how were you treating the black 
seed ? 

A. Without the muller-stones. 

Q. 37. Now, Mr. Lawther, you say you purchased the land of 
Gould Brothers, as I understand, for the purpose of building a 
factory and erecting a millon it. How long were you in erecting 

that mill? 

183 A. To the best of my recollection, to about the first of Sep- 
tember we covered up the roof. I can’t be very positive about 
the date. 

Q. 38. In the meantime, for a part of this interval, were you still 
engaged in running the temporary factory on the black seed ? 

A. No; we had to tear it down to make room for the new build- 
Ing. ; 
Q. 39. When you built the new factory did you put a set of mul- 
ler-stones in it? 

A. No. 

Q. 40. Why not? 

A. Lack of time was one thing and the trouble of getting them 
was another. Our desire to get out a supply of oil for the market 
was another reason. 

Q. 41. Had your experience with the burnt seed, together with 
your experiments of 1867 or 1868, led you to the belief that you 
could run regular seed without the use of the muller-stones ? 

A. It influenced me enough so that I tried it. 

Q. 42. What machinery did you put into the new mill, or was it 
new machinery or rehabilitated machinery that you had bought of 
Gould brothers? 

A. All of the machinery was of the old Gould machinery, except 
the elevators; they were new. We only had one set of machinery. 

Q. 43. Now, Mr. Lawther, please state what success you had in 
running this new mill on regular seed ; I mean sound seed. 

A. It was a failure, so far as the yield of oil was concerned. 

Q. 44. How long did it take you to find out that the experiment 
was a failure? When did you first discover thatthe new mill wasa 

failure, so far as the yield of the oil was concerned ? 

184 A. It would take about two hours. 

Q. 45. Was your attention called by anybody to the fact 
that you were not getting a successful yield of oil ? 

A. Not at that time. 

Q. 46. Was it at any time; and, if so, by whom and how? 

A. Yes; it was called to my attention by the pressmen some time 
that fall; I can’t locate the time we talked about it; they told me it 
would not do the work. 


(Question objected to.) 


Ans. continued: One of the pressmen said he was disheartened. 
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Q. 47. What did you tell him ? 

A. I told him to go on; when I got disheartened I would furnish 
him the biggest set of muller-stones that could be put through a ten- 
foot doorway. 

Q. 48. How could the pressmen know that you were not getting ¢ 
satisfactory yield of oil? 

A. They were experienced pressmen ; had worked this machinery 
for Gould Brothers before it was burned ; could tell by the streams 
of oil that run from the presses. 

Q. 49. Did you make endeavors or changes for the purpose of ob- 
taining a successful yield of oil? 

A. I did; hundreds of them. 

Q. 50. When did you begin your efforts to bring the mill up toa 
proper yield of oil? 

A. Probably four or five weeks after the mill started. 

Q. 51. Why did you not begin sooner ? 

A. I was tired out, owing to the amount of work I[ had done. 

Q. 52. As nearly as you can at this time, I wish you would detail 

the various efforts that you made—the various changes that 
185 you made in your struggle—to make a success of this experi- 
ment of running the mill without muller-stones. 

A. With the exception of one machine, I changed everything in 
the mill, and some of it many times; we changed the rolls, the 
pressing business, the heater, the pump and the presses, and even 
the press-mats ; the exceptional machine was the moulding-machine; 
it is very difficult to give such a mass of details, that covered two 
years of time. 

Q. 53. Please go on and give a detailed account of what you did 
to make the experiment of the new mill a success. 

A. I can give the details, but I can’t give them in the order of 
time in which they occurred. Probably the first experimenting 
that was done was In regard to the pressure used on the presses ; we 
increased them to all the presses would safely carry; then we changed 
the size of the cake to get still more pressure; then we made new 
press-inats, leaving off the edges, so as to allow the oil to flow out 
more freely. Probably the next thing in order of time was the 
changes we made on the heater. I putin as many as twenty differ- 
ent steaming and watering devices; would try one, think of some- 
thing better, and try that. Finally we threw the heater out entirely 
and put in a new one. We put intothe rolls a system of levers, to 
increase the crushing capacity, put levers in, and loaded them down 
with big iron weights. Wewentthrough the same series of changes— 
they were not identically the same—with the new heater that we did 
with the old one. Then we would go back and retrace—retry all 
these prior experiments—do them over again. This occupied about 
two years’ time, and probably we were working at it half of the time 

in the two years, probably more. 
186 Q. 54. During this time that you were engaged in experi- 
menting on this new process and endeavoring to carry it into 
successful operation did you make any tests of the yield of oil, in 
order to compare the result of your operations with the result that 
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other mills were attaining who were using the old process, or the 
result that vou yourself had attained with the old process ? 

A. Up to the spring of 1875 I had no way of making any tests of 
comparing our work with the work of other mills. We could com- 
pare our work with the work that we did in the old mill by weighing 
the cake and oil, which is an imperfect way of doing it, because it 
don’t take into account the difference in the quality of the seed. 
Some time in tlie spring of 1875 I learned the way of testing by de- 
termining the amount of oil that was left in the cakes. Then I 
could compare our work with any mill that I could buy cakes from, 
as we did get cakes from almost every mill that worked linseed in 
the United States. 

Q. 55. State generally the result of that comparison that you were 
then enabled to make. with your mill and the old-process mills? 

A. We didn’t do as good work as the old-process mills did. 

Q). 56. Do you mean that you were unable by the new process, as 
you were then using it, to get as much oil out of the seed as the 
old-process mills were able to get? 

A. While our old mill was running, up to the spring of 1875, we 
got more oil in the old mill per bushel by the weighing test than 
we did in the new mill. About the time the old mill was closed up 
the chemical testing came into play, and then we were leaving more 
oil in the cake than the old-process mills. Then we could compare 

our work with anybody’s mills. 
1S7 Q. 57. When did you first make a success of this process, 
or, in other words, sueceed in doing by it as good or better 
work than was being done or could be done by the old process? 

A. It oceurred between the 31st day of May, 1874, and the second 
day of June, 1874. The tests on the 3lst day of May showed a 
large per cent. of oil in the cakes. The tests on the 2nd day of 
June showed work equal to work done in the old-process mills. 

(). 58. Then do | understand you to say that with all the changes 
that you had made, the different experiments you had tried with 
the new process, you had not succeeded up to the 31st of May, 1874, 
in producing a satisfactory result or yield of oil, as compared with 
the old process as practiced by others and yourself? 

A. I had not. We even reworked cake as late as October or No- 
vember, 1873; subjected it to two pressings. 

Q. 59. Had you in mind at any time during this period of struggle 
and unsuccessful experiment to abandon this new process and go 


back to the old process and the use of muller-stones ? 


(Objected — as immaterial.) 


A. Yes, sir; we went so far as to draw all the plans for the neces- 
sary machinery and making arrangement for getting the muller- 
stones from the quarry, although we never actually consummated 
that arrangement. 

Q. 60. At what time was this, or about what time, when you 
made the drawings for machinery, including the muller-stones, and 
begun to arrange to get muller-stones from the quarry ” 
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A. I have no means of locating the date any nearer than 
188 the spring of 1873. I can’t locate the time, except that the 
grindstone man said that the quarry had to dry out first be- 
fore he could get the big ones. 
Q. 61. How are you able to fix with accuracy the time when you 
first successfully used the new process ? 
A. I kept a record of some of the experiments I made—of a good 
many of them. 
Q. 62. Have you that record with you? And, if so, please pro- 
duce it. 
A. I here produce the book. 
Q. 63. Are you willing that this book should goin evidence? 
A. Yes. 7 
Q. 64. Is the book in your handwriting ? 
A. Not all of it. 


I will here ask the notary to page the book referred to. 


Q. 65. What portion of the book is in your handwriting ? 

A. All except page 18. 

Q. 66. Whereabouts in this book, on what page, do you find the 
entry which enables you to fix the date of your first suecess of your 
new process ? 

A. Page 30. 

The book referred to by the witness is here offered in evidence by 
complainant’s counsel, and the same is marked “ Complainant’s Ex- 
hibit Lawther’s Book.” 


Q. 67. Refreshing your memory by means of the book, please 
state the results of the tests made by you before you attained success 
in your experiments, giving tests of your own cake as well as that 
of other mills. 

A. The first tests that I have record of in this book were 


189 not made by me. The tests were made by M. B. Manwaring.. 


The earliest date, December 25, 1872 ; old-process cake, 9.375, 
nine and one-third per cent. of oil in the cake, it means. It means 
that the mill had taken out all the oil from the cake except 9.375 
per cent. 

The next test of cake was April 15, 1878; tests by thesame man ; 
new-process cake contained 11.250; another sample contained 
10.835 ; a third sample contained 10.833 ; a fourth sample contained 
10.416. 

The next twelve entries is of old-process cake, same date, 10.833, 
10 per cent., 12.085, 10.833, 10.416, 10.208, 10.401, 12.498, 10.416 
12.083, 11.250, 11.840. 

September 17, 1878, by same man testing, it was 11.250, 10.625, 
old-process cake ; 13.750 and 10.625, new-process cake. 

October 16 and 17, 1878, I made this test and all subsequent, 
12.016, old process ; 9.072, new process. 

October 22, 18738, old process, 10.220. 

May 25, 1874, 9.340; two tests were made, one of them spilt, new 
process. 
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May 26, 1874, old-process cake, 11.940 ; new-process cake, 9.500. 

May 30 and 31, 1874, new process, 9.920. 

June 4, 1874, test of fifteen cakes made June 2, by new. process, 
$.560. 

By Professor Siebel’s tests, same samples, 8.640; that was to cor- 
roborate the extraordinary result we had accomplished. 

(). 68. Why did you get Prof. Siebel to make this test of oil-cake? 

A. The suggestion came from Mr. Crane. When I told him what 
we had accomplished he wanted to be absolutely certain that I was 
right. 

Q. 69. Did you from that time go right on and improving the 

yield of oil by the new process? 
190 A. Yes, sir; got it down to six per cent. in a short time 
after that. 

(). 70. Before you had sueceeded you state that you even reworked 
some of the cake. Do you know what amount of oil was left in the 
cake after it was reworked ? 

A. There are two tests here, 9.700 and 9.400, on page 21. 

(). 71.. How was this eake reworked, Mr. Lawther? 

A. We first ground it fine in a cake-mili, then worked it as we 
did seed; it was not ground under mullers or through the rolls; we 
ground it to a fine powder in this mill; it was as fine as corn-meal. 

(). 72. Was there a large amount of this cake worked over by you 
that you had run through the new process? 

A. There was a large amount of it—about 200 tons of it—to the 
best of ny recollection. 

Q. 73. Can you fix the time when you reworked this cake? 

A. Lean. We worked it in October, 18738, when we had nothing 
else to do, on account of the panic. 

Q). 74. Mr. Wright stated that this cake that you reworked was 
cake that had been made on the Callahan presses, and that the cake 
made on the Moore presses you did not rework. Now, do I under- 
stand that the cake you reworked was some that had been made by 
the new process ? 

A. It was made by the new process,in the new mill. 

Q. 75. Why did you rework the cake made on Callahan press and 
not the cake made on the Moore press, both kinds of cake being 
made by the new process? 

A. The cakes made on the Moore press would sell for more money, 

being better shaped ; that was one reason. 
191 Q. 76. Did you understand that there was any difference 
in the amount of oil extracted by you by the two kinds of 
presses ? 

A. I have no recollection as to that; but I find here a test on 
page 21 of this book where the box-pressed cakes contained more 
oil than previous tests of the plate or Moore press cakes. 

(). 77. How is it, as a general rule, with these two kind of presses, 
under your observation, as to the yield of oil? 

A. By the old process there is no difference, as these tests indi- 
‘ate. By the new process, I don’t know. 

Q. 78. Now, Mr. Lawther, I wish you would give approximately 
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and as near as you are able what it cost you or your concern to 
make this experiment of the new process befere you attained suc- 
cess—that is to say, estimate the amount of loss of oil caused by 
your new-process efforts over what you would have been able to 
obtain had you gone on in the new mill and used the old process ; 
also include the amount of time lost by your mill in making these 
numerous changes and experiments and the cost, as near as you are 
able to state it, of the various changes in the apparatus? 


(Objected to as immaterial.) 


A. I can give you the amount that I paid out of my own pocket 
pretty closely; that is over thirty-seven hundred dollars. I can 
give you an estimate that was made at the time by Mr. Wright as 
to the cost to the firm. He said it cost over twenty thousand dol- 
lars. Any estimate I could make at this time would only be guess- 
work. We paid a good deal of money for apparatus. We were 
delayed a large amount of time in making the changes in the ap- 

paratus, and the loss in the yield of oil in addition. 


192 Q. 79. You have had considerable experience with the old 
process in your old mill. Now, comparing the results that 
you obtained in your new mill, up to the date of your first success, 


with what you could have done by means of the old process, please 
state in round numbers, considering the capacity of the mill and 
the amount of seed treated, how much money you lost by loss of oil 
in those experiments. 


(Question objected to as immaterial and irrelevant.) 


A. I should estimate it at twenty or thirty thousand dollars. 

Q. 80. At what time did you make your application for the patent 
sued on in this case ? 

A. March 6, 1875. 

Q. 81. It has been stated in affidavits filed herein that you did not 
invent this process, Mr. Lawther, but that the invention was com- 
municated to you by one William M. Force, of Newark, New Jersey. 
Is that true or false ? 

A. It is not true. 


Cross-examination by Mr. SHEPHARD: 


C. Q. 1. How long did you remain in the Wright & Lawther Com- 
pany? 
A. Five years and seven months—January 1, 1872, to August first 
1877. 
C. Q. 2. How long were you in the firm, and the dates? 
A. From the spring of 1867 to January 1, 1872. The original 
firm was Wright & Lawther, succeeded by Wright, Lawther & Co. 
C. Q. 3. Were all your experiments conducted at these mills you 
have mentioned ? 
195 A; 3s. 
C. Q. 4. When did you first disuse the muller-stones ? 
A. The latter part of October or first of November, 1871. 
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C. Q. 5. If you had been experimenting before: to improve the 
process why had you not tried dropping the mullers before ? 

A. I did try it, but so short a time I gave the answer that I did. 

C. Q. 6. When was that ? 

A. It was in the year 1868. 

C. Q. 7. What process were you then using ? 

A. It has been called the Callahan process—the muller-stone. 

C. Q. 8. State just how and what you did in that experiment? 

A. We had a set of very small muller-stones; we loaded them 
down to increase the grinding action; subsequently we gave that 
up, and then stopped them entirely for a short time. The seed was 
rolled, put directly into the heater, moistened by water, heated, and 
then pressed. 

C. Q. 9. How did you moisten the seed ? 

A. We sprinkled water on it with a broom after it was in the 
heater. 

C. Q. 10. What was the result of that experiment in regard to the 
yield of oil ? 

A. Wedidn’t get a full yield. 

C.Q. 11. In using your muller-stones before and after that time 
how did you moisten the seed ? 

A. By throwing water into the seed when it was in the muller- 
stones, both by hand and by pipe or jet. 

C. Q. 12. Did your pipe that wet the meal travel with the 

muller? 
194 A. It did. 
C. Q. 15. Did you have scrapers that travelled with the 
mullers? 

A. Yes, sir. 

C. Q. 14. What sort of a bed did you have? I mean the muller- 
stone bed ? 

A. Sandstone bed. It was tlhe flat side of a big grindstone, no 
dip to it; there was a wood curb around it to keep the meal from 
going off of it; the sides were flaring outward. 

©. Q. 15. After the muller-bed was delivered of its load of meal, 
how much thickness of meal would remain there? 

A. I suppose you might say a quarter of an inch, but some places 
nothing; we meant to clean it all out, but the scrapers did not work 
true enough to wipe it all out. 

C. Q. 16. While the mullers were running on the bed of meal, 
what thickness of meal would there ordinarily be under the 
mullers ? 

A. About three inches. 

C. Q. 17. Weren’t the mullers rigged on the vertical shaft so that 
their axletree would slide up and down according to the thickness 
of meal that was under them? 

A. Yes; about six inches of room allowed. 

C. Q. 18. How long would a load of meal ordinarily stay in the 
bed under the action of the mullers, until a new load was put in? 

A. Quick working was twelve minutes; ordinary working was 
fifteen minutes; that time covers the filling and emptying also. 
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C. Q. 19. For how many presses did the mullers do the 
work? 
195 A. Three, of five cakes each. 
C. Q. 20. How many times in an hour did you work the 

presses ? e 
A. Quick working, five times an hour; ordinary working, four 
times an hour; that amounts to twelve changes an hour on the 
three presses. In the early part of our operation we had but two 
presses; we run the two presses, say, two years; after that, three 
presses. 

C. Q. 21. How many pressings could you put under the mullers 
at one time or at one load? 

A. The press would hold about a bushal and a half; we would 
get in four presses about five or six bushels. 

C. Q. 22. The heater held just what you put into the press, didn't 
it? 

(Objected to as not proper cross-examination.) 


A. As near as the man could tell by shoveling it in; we had two 
heaters for the two presses, and they answered afterwards for the 
three presses. 

C. Q. 23. Then the heaters were run with each load the proper 
time to keep the presses supplied? 


(Same objection.) 


A. Yes, twelve or fifteen minutes. 
Q. 24. How many bushels of meal would the muller-bed hold 
with a load three inches deep? 
(Same objection.) 


A. About five bushels—four or five, say. 

C. Q. 25. What or who suggested to you the idea of dropping the 
mullers to work the burnt seed? 

A. Nobody suggested it to me; what suggested it was the gen- 
eral knowledge that [ had of working flaxseed. 

C. Q. 26. How did you moisten the burnt seed? 
196 A. Wemoistened the burnt seed when it needed any moisten- 
ing, which was very seldom, by putting the water direetly 

into the heaters: it was seldom because the seed was wet. 

C. Q. 27. Then moistening is essential to seed in its normal con- 
dition for the working of it, is it not ? 

A. That is my experience with it. 

©. Q. 28. What was your heater ? 

A. It was a double wrought-iron jacket on a double cast-iron 
bottom. 

C. Q. 29. Then in working without the mullers didn’t you first 
introduce the meal into the heater, then apply the water, and then 
heat the meal to a sufficient point of dryness, and then take it to the 
press ? 

A. That would be the course of procedure; he would fill the 


a icaabeiea q¢—-—. 


| 
| 
a 
) 


ALFRED B. LAWTHER V8. CHARLES 8S. HAMILTON ET AL. 115 


heater first, then apply the water, and the heating was going on all 
the time. 

C. Q. 30. The heating was done by introducing steam inside the 
jacket and in the hollow bottom ? 

A. In the cavity of the jacket and bottom. 

C. Q. 31. You never used the mullers, did you, after you dropped 
them, to work up the burnt seed ? 

A. Never used on the burnt seed, but we used them on the other 
seed for eighteen months. 

C. Q. 52. From the time of dropping the use of mullers in the new 
mill, didn’t you work continuously without them in all your experi- 
ments and as long as you were in that mill ? 

A. We never had any mullers in the new mill. 

C. Q. 55. During all the time you were in the mill how were you 
moistening the meal? 

A. We moistened with water and with steam applied in the 
heater. 


C.Q 34. And heated it in the same receptacle ? 
LO7 a. 7a 
C. Q. 35. And how did you extract the oil after the seed 


had been properly crushed, wet, and heated ? 

A. We used hydraulic presses. 

C. Q. 36. What were your experiments for improving the process 
directed toward ? 

A. The prime object was to get the yield of oil. 

C. Q. 37. What was the particular improvement that you were 
aiming at? 


A. It involved both the process and the machinery. 
C. Q. 58. Having left out the mullers in all your experiments, 


without producing better results, until about June 1, 1874, how did 
you bring about that increased yield ? 

A. We got at it when we got a thorough crushing of the seed, 
combined with a thorough, uniform moistening. When we crushed 
the seeds individually, retaining the hulls or bran unbroken as far 
as possible, we had sueceeded in the crushing. When we got the 
water or steam uniformly mixed with the crushed seed we had ac- 
complished the moistening. The heating and the pressing com- 
pleted the operation. 


Cross-examination continued by Mr. Hamitron, one of the defend- 
ants, by consent of counsel : 


C. Q. 39. You were using, during all the period of these experi- 
ments, a stack of rollers—how many ? 
A. Four in the stack. 
C. Q. 40. You used no pinch-rollers ? 
A. Not for that purpose. 
C. Q. 41. What improvement, if any, in the stack of rollers did 
you make to produce a more thorough crushing than the four 
rollers during these experiments ¢ 
198 A. The first change was to put levers on them—weighted 
levers; the next step was to get longer rollers. I cannot say 
1lo—s10 
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whether the five high rolls were in position before this particular 
date fixed on or not, but we did put in a stack of five high rolls, 
and then a stack of seven high rolls; that was the series of changes. 

C. Q. 42. Then this improvement in the rollers consisted in in- 
creasing their weight, size, and number ? 

A. The series of improvements. 

C. Q. 45. In your testimony as regards your experiments in the 
new mill, you have stated that you changed at times every portion 
of the machinery except the moulding-machine. How could you 
get an increased pressure per square inch except by reducing the 
size of the cake and the moulding-machine by which the cake was 
shaped ? 

A. As I understand that question, we put additional weights on 
the safety-valve. We got the cakes smaller by cutting the edge off 
after it was moulded. The first one that I havea record of,on page 
12, was reduced from thirteen inches in width to ten inches in width. 
The next one that I have a record of, page 15, was reduced from 
thirteen to nine and a half inches in width, and from thirty-two 
inches in length to thirty inches in length. We only operated on 
one cake in one pressing. 

Cross-examination by Mr. SHePHARD resumed: 

C. Q. 44. How far does your steam-jet apparatus for moistening 
the meal go toward heating it? 

A. It depends entirely upon the dryness of the seed and the tem- 
perature of the weather. In hot weather with dry seed it is some- 
times too hot by the time it is moistened. At other times we use 

atmospheric pressure of steam in the bottom of the heater 
199 only; sometimes we use one hundred pounds of steam in both 
bottom and side of the heater. 

C. Q. 45. How far does the injected steam tend to heat the meal, 
apart from the steam in the jacket? 

A. I think that is the same that I answered before; whatever heat 
is in the steam is carried into the meal. 

C. Q. 46. Can you work the seed satisfactorily without heating it, 
by the use of the jacket, simply by moistening it through the jet? 

A. If the seed is dry enough; it must be very dry. 

C. Q. 47. Can you in any case heat it sufficiently by injected steam 
to get as good results as when you heat it by the steam-jacket as 
well as moistening ? 

A. I have done it. 

C. Q. 48. You ordinarily both moisten it through the steam-jet 
and heat it with the jacket, don’t you? 

A. Yes. 

C. Q. 49. What is the comparative difference in the time of press- 
ing in the Moore presses and in the Callahan presses? 

A. I suppose the average would be about two and a half times as 
long in the Moore press than in the Callahan press. It is as various 
as the men who work it. | 

C. Q. 50. The longer you leave the cake under pressure the more 
oil you get out of it, don’t you? 
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A. I think so, within reasonable limits, inside of an hour, say. 

C. Q. 51. Would your tests of the amount of oil left in a cake be 
fair when you compare cakes left in the one, two, or two and a half 
times longer than the other? 

A. Well, I don’t think the conditions would be the same in the 

two operations; the test is the fairest one we can get. 
200 C. Q. 52. Wouldn't the fair test be to leave the cake by each 
process in the press for the same time? 

A. It would by making the conditions as similar as possible. 

C. Q. 55. Is there any fairness, then, in the comparison of the 
cake by your process, where it is under pressure nearly or quite an 
hour, with old-process eake which is left in but eighteen or twenty 
minutes—the usual time? 

A. There wouldn’t be if that was the only com parison There 
is an Immense amount of cake made by the Moore presses under the 
old process ; Moore’s system is the old process instead of Collahan’s 
system. 

C. Q. 54. Do you know how long the cakes that you got from 


— 


other mills had been pressed—that is, by the old process ? 

A. Ido not. 

C. Q. 55. Do you know how long your own cake was pressed ? 

A. | know the custom of working in the mill; I couldn’t apply 
it to each individual test; forty-five minutes was the time; subse- 
quently Increased to forty-eight minutes, sometimes forty minutes, 
sometimes sixty minutes. ‘The custom now is from forty to forty- 
five minutes all over the country. 

C. Q. 56. From what part of the cake did you take your speci- 
mens to test ? 

A. We usually ground from one cake to one ton into meal, and 
took our test from that, after it was mixed by the grinding. 

C. Q. 57. When did this invention, as you claim it, as you deseribe 
it in this patent, first take tangible and practical shape in your 

mind as a whole process t 
201 A. Complete and pertect in 1874. 
C. Q. 58. What time ? 

A. Between the 3lst of May and the 2d of June 

C. Q. 59. What was the particular improvement that produced 
the change in results at that time? 

A. It was the perfecting of all of the Improvements, the harmoni- 
ous working of all the changes that we had made in the matter; 
most of the changes had taught US something, and when we learned 
it all we knew it. 

C. Q. 60. What particular thing brought about that change at 
that time? 

A. I don’t know that I could locate any particular thing of any 
Importance or magnitude. 

C. (). G1. What did you do different on the first or second of June 
or thereafter from what you had done on the 50th of May or thereto- 
fore ? 

A. I have answered that before as near as I can. I only know it 
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was the culmination of all previous efforts, our knowledge, and our 


apparatus. 


C. Q. 62. Was the change caused by anything more than your 


men’s increased practical skill and experience in working seed in 
that new way ? 

A. Added to the apparatus, yes, sir; that was just it exactly. We 
couldn’t have done it without the proper appliances, and with the 
proper appliances we couldn't have done it without the knowledge ; 
the two things come together. The whole thing was a series of infi- 
nitely small steps. 

C. Q. 63. Wasn't the apparatus the same on the 30th of May and 
after the 2d of June? 

A. I have no record of any experiment or change having been 
made during that time, nor do I recollect of any changes. It is 

possible that it was precisely similar. 

202 C.Q. 64. Isn’t that your best recollection, that it is similar? 

A. Lhave no recollection about it one way or the other. 
One of our greatest difficulties was the uniform moistening of the 
seed. Wechanged the moistening apparatus in a great many differ- 
ent ways. Some of them involved the delay of a day, some of them 
an hour, some of them a few minutes. Some such changes as that 
might have been made in the time spoken of. 

C. Q. 65. No change was made in the roll in that time, was there? 

A. Not that I know of. 

C. Q. 66. Nor in the heater apparatus or in the presses at that 
time? 

A. No; we didn’t change the body of that heater; probably not 
the presses. 

C. Q. 67. On the 30th day of May, and some time previously, 
didn’t you crush the seed under rolls as the first step ? 

A. Yes. 

C. Q. 68. And then moisten it? 


A. Yes. 
©. Q. 69. And then heat it? 
A. Yes. 


C. Q. 70. And then extract the oil by pressure in the presses ? 

A. Yes; some of it: all that we did extract. 

C. Q. 71. Are not those the same steps in the process of making 
oil that you used on the 2d of June, and ever since ? | 

A. That is the process to-day. 

C. Q. 72. Didn’t you at some time in the new mill use the 
203 Fisher patent, or something similar to it, by which steam was 
injected from a perforated coil of pipe into the meal ” 

A. Yes; we used a perforated pipe to blow jets of steam into the 
meal. 

C.Q.75. I read from the specification of your patent: “ The press- 
ure on the seeds in the feed-tube is necessary, as the oil seeds would 
otherwise not feed readily into rollers revolving under great press- 
ure.” What does that mean ? 


(Objected to as improper cross-examination.) 
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A. Well, it means while the rolls are held so closely together, 
either by their own weight or other pressure, some means is neces- 
sary to get them to bite the seed. We accomplish it at one time by 
a column of seed in the supply-pipe. 

C.Q. 74. Was there any other pressure than the weight of the seed 


itself in this pipe ? 


A. The weight of the seed only. 

©. Q. 75. How was that seed fed to the rollers ? 

A. By a fluted feed-roller at the top of the supply-tube. 

(. Q. 76. How long have you known William M. Force, of New 
Jersey ? 

A. I think it was almost in the early commencement of our busi- 
ness of making oil. I met him once. 

C. Q. 77. When was that, and where? 

A. Probably in 1866 or 1867. He called at our old Canal-street 
mill. 

C. Q. 78. Were you ever in his mill in New Jersey ? 

A. Yes; 1n 1872 and in 1875. 

C.Q. 79. Did you, at either time in Mr. Force’s mill, see any ex- 
periments without mullers, or see them running the mill without 
mullers, either for all of the machinery or for a single set of the 

machinery ? 
204 A. I did. 
C. Q. 80. Which time? 

A. In 1875 I put the new process in his mill and set it to work ; 
it was in March, 1875; the mill was built expressly for that purpose. 

C. Q. 81. You mean you put in an outfit of machinery according 
to your plan? 

A. I furnished Mr. Force with designs, and he had his machinery 
built there; I had nothing to do with building it; he came after me 
in Mareh, 1875; I went down with him, had some alterations made, 
and the mill was started under the new process. 

C. Q. 82. Do you know of their operating in that mill without the 
mullers at any time before that? 

A. Yes; Ido from what I was told and saw; I was told by Mr. 
loree. 

C. Q. 85. What did Mr. Force tell you? 

A. He told me they could not do anything. 

C. Q. 84. When did he tell you that? 

A. I will give you the exact date—on the 17th day of March, 
1875. 

C. Q. 85. What had they done? 

A. | can’t tell; I don’t know what they done; I ean tell the con- 
ditions of things I found when I got down there. 

C. Q. 86. What did Mr. Force tell you they had done, or tried to 
do? 

A. The general point was that he had tried to work seed by the 
new process and couldn’t do it. 

C. Q. 87. You mean he had tried it without mullers? 

A. Yes; that is the new process. 
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C. Q. 88. When you saw him, in 1867, did you have any conver- 
sation with him about dispensing with the mullers? 
205 A. No; nota word. 
C. Q. 89. When you saw him, in 1872, did you have any 

conversation with him of that kind? 

A. No. 

C. Q. 90. Did you ever have any communication with him, by 
letter or any other way, on that subject? 

A. Yes. 

C. Q. 91. What and when? 

A. Prior to building of his new mill, in 1874; both by letter and 
by interviews; I cannot give the dates. 

C. Q. 92. Did he ever suggest to you any improvements In any 
parts of the apparatus or process? 

A. He did in the apparatus. 

C. Q. 938. What? 

A. Fisher’s invention—the steam-coil. 

C. Q. 94. Any other part? 

A. No. 

Redirect examination by J. W. Munpay, Esq.: 
Q. 1. How did it happen that when you moved the machinery 


from the old mill to the new mill that you did not set up then or 
afterwards the muller-stones of the old mill in the new mill. 


(Objected to as not redirect and immaterial.) 


A. There were several reasons: one was the lack of room, another 
was the lack of time; we didn’t set up any of the machinery until 
long after we moved it; we were building a large building. 

Q. 2. Were the muller-stones, including the two muller-stones 
and the bed-stone, removed from the old mill to the new mill? 

A. The two running stones were moved ; the bed-stone was never 

moved by me; it was broken in getting it out. 
206 Q. 3. How did Mr. Force come to build his new mill in 
which he used the new process, if you know ? 

A. All I know about it is what influence I exerted upon him. 

Q. 4. What were your relations to Mr. Force,and why should you 
seek to influence him to adopt the new process in 1874? 

A. We were doing a large business with Mr. Force. We _ bor- 
rowed a good deal of money of Mr. Force and his firm,and he agreed 
to pay me a royalty for the use of this process. These were the 
three important elements. 

Q. 5. You say you went down to see his mill in which he had 
been trying to use the new process, what condition did you find 
things there? 

A. Everything was wet, except the meal they were trying to wet. 
Mr. Force’s expression was, that the mill was rotting down over his 
head. 

Q. 6. When was this? 

A. March, 1875. 
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Recross-examination by Mr. SHEPHARD: 

C. Q. 1. So far as you know, do not all the oil-mills in the country 
use the four successive steps of crushing the seed, moistening it, 
heating it, and pressing out the oil, and have they not all of them 
always done so? 

(Objected to as improper cross.) 


A. So far as I know, they have not used it. 

C. Q. 2. What have they used ? 

A. They have used other steps in the process, so that it has not 
been these steps successively. I have known a good many mills 
crush seed in the rolls, ground and moisten it in the muller-stones, 


1S 
heated it, and pressed it. 
207 C. Q. 3. Then, those four steps have always been used, so 


far as you know, in all mills making oil mechanically—I 
mean, as distinguished from the chemical process? 
A. Crushing, heating, moistening, and pressing have always been 


used, so far as I know. 
A. B. LAWTHER. 


208 Extracts from Complainant's BEehibit “ Lauwther Book?’ Pursuant to the Stipu- 
lation of the “arties of Auqust 12, 1884, 


Page 12. 
April 15, ’73: 
Tests for yield of oil for thick & thin cakes & for 10 & 13 rings pressure, analyzed 


by M. B. Manwaring April 25, '73: 
No. 1 13 x 32 W't, 11 tb Oil, 11.2504 Water, 8.7509 
ae 13 x 32 . 9 Ib ‘“$ 30.8839 ss 8 750° 
“ @ 13 x 32 ‘+ 13 ib ‘“ JO.R334 + & 7509 
4 810x382 “. $8 “10.4169 8.333 
5 sini Seed. Pai omer 1.9169 
Previous test of sample cake, 10.416. 
: ; ‘ an (10.40 
Other cakes : Force ..-.-- 10.833 Kellogg & Miller, 2{ 10-49! 
5 i 10.416 
i 10.000 
one . o { 12.498 
A -ineiiieicate 12.083 ON i ies oO ) 19 083 
es at eer 10.833 
‘ ° } 11.250 
"ewe , ) $) | 
Griswold & D. 2) 11.340 


Philad. ..... 10.416 
Indianapolis, 10.208 


April 22.—The differences in the tests seem to indicate that the same apparent work 
does not always produce the same results. Either the tests cannot be correct or else 
the work is bad. 


209 Page 15. 
May 9th, 1873: 
Samples of cake for analysis : 
No. 6, 10 R., 18 x 82, 30% wheat (W. J. Lytle). 
Yield oil, 125 @ 13 tbh; oil, Dy) 6 Water, 8.355. 

No. 7, 10 R., 18 x 32; O., 8.750; W., 8.958. 

8, 11 R., 13 x 32; O., 9.875; W., do. 

} 


? 
9, 11 K., 94 x 30, = to 16 R. on No. 8; O., 9.583; W., 8.958. 


8 & 9 in one press; No.7 in preceding press ; meal nearly hot; in good condition. 
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1 rupee = 16 annas == 50 pice. 
Value, £0 1s. 10}d. —= £0.4533. 

1 maund 74 Ibs. 10 02. avoi-dupois 14 bus., very nearly. 

l anna == .0284 gold. 


May 20th. 1872: 
Sample No. 10, cake from white seed; yield of oil, 17} Tb. 

sé ll. of white seed. 

To Manwaring for test. by express. 


Page 19. 
Sept. 17. ie: , 
Maanwaring, analysis of— 
; ; ££ es 
210 Hardy, Metzever & Co., enke (hair mats) enna 
. ' { water ba es 13 TP) 
A (o oil _. 10625 
Do. do, do Iron - oe 200 
{ water — Soe 
. f | ; rf if) 
VW . WN has box Presses oo oe —— _—— on j g a29 
y LO.625 
. late tia ne a a ai = 
| i S541 


Cash to Manwaring, $50.00. 


Sept. 29.—Manwaring claim- £58 due. 
Promise- to pay & stop further business under this deal 


Write Bushnell & Bull, Ottawa. 


a Force. 


Sept. 27.—English ; here. 
Pave 21. 


Oct. 16 X 17, "3: 
Cake tests: 


Box presses .._. 
Reworked ____- 


12.95 & 13.20 K 13.30 
9.70 9 40 
Plate presses (old dry cake, Reg.), 9.20 (4 cake, 7 meal, 9.20). 


E. W. Blatchford, usual way, 2 hours ..-......... 10.78 
Same sample, ‘‘ warmed,’’ & ext. 2 hours longer —- 20 


LOLURG 


211 E. W. Blatchford, tested for 24 hours ..._.. 12.16 
9.72 


W.& L., plates, f seed, 4 box-cake, 24 hours 
For details see next page. 


Dagget & Martin, 1 sample cake from iron mats. 10.22 


Oct. 22nd.—Operation continued 18 hours ; evaporated — fire heat. 


Page 22. 


KE. W. B. & Co. Vi. & L. 
No. 1 drip. 

10% 8.54% 
Exhausted by 180 grams, B: 5. C.; } hour; evaporated by steam heat. 
No. 2 drip. 

12% 9.10% 
Exhausted by 60 grams more, Bb: 8S. C.; time, 1 hour: evaporated by steam heat. 
No. 3 drip. 
11.92 9.58 
Exhausted by 60 grams more, B: 8. C.; time, 3 hours; long exposure to steam 


heat. 
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ALFRED 


No. 4 drip. 

12.16 9.66 
Exhausted by 60 grams more, B: S.C. ; 

made 14 hours after No. 3. 


thoroughly evaporated by steam heat ; 


12.12 9.606 
Evaporated by fire heat: 
12.1694 


Results corrected for weights of dishes. 


212 


Uet. Za, "te! 


183 lbs. cake of O1g ae, nical. ds am einen ania 17.388) Ibs 
ee _— 
P80.5 TORBD 
Or 30.857. 
rave 5S1L.04%. 


Actual test of sample of meal when ready for presses 


The difference equals about } lb. oil. 
270 gals. oil; think contin’d pressure will take twice 


John Jewell, use 1 y’d cloth to 27 


as much cloth. 
Test of Sct d from rollers about 30) merchantable oi] 
Test of oil from press showed about 4,% of water at 270° F. 
Moin lowa, presses & machinery 


Oct. 30, 1873.—Offered Geo. W. Wermer, Des Moines, 
ji & SS 


for 55,000, including rollers. 
213 Page 24 
-<. 


November Ist, 1873: 


Test of eracklings: 
] by ordinary evaporation, 12.620. 
y// 6 evaporation “at 510° r’., 10.620, 


Sunflower with shells: 
Y by ordinary evaporation, 26.180. 
Gq, evaporation at 330°, 25.300. 


f 


Seed at 25% & cake at 10% —‘4 lbs. oil for presses. 
Shelled seed at 50% & cake at 10% 124°, lbs. oil for presses 
No allowance for water or waste in working. 


For each bus. of 56 Ibs. 


Nov. 10: 
2? brooms to floor. 
] $6 Lo press. 
& 2 old 4 worn to do, 


> *>¢ 
| age 29. 


May 25, 1874—9 a. m. to: 
Fire heat. 
ib S. C..—6 hours, 3.6%. 


13 rings yield 15°°—} : 
} ibs. C..—6 hours, 9.54%. 


+ 7) = l _ pee 
10 15 : 
Average from 2 tons meal, 4.30 p. m. 
t ) } te 


And left full of B1’ 5S., 9%. 


May 26: 
13 rings contained } lb. C. S.,, 8.74. 


10 ** spitt.—estimate same increase 9.48. 


214 
Average meal continued from 8 a. m. to 11 a. m. 
This cake made with 10 rings, 9.86. 


16—310 
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Second test, same avainst BE. W. B. & Co. meal 
From 
{hours .. ur 10.8 Contained some meal 


W.& L.. next morning. 9.30.  Refiltered 


. , : ; (2? hours... 10.8 
> w« &. & Co V9 apes ‘ 


Next morning 


‘simian ebbiaaneat yt 


Total li . 11.94° 


Very accurate & certainly right 


Prive »t? 
May 30 & 31, 1874 
Test for oil, One sumple Cilia 
fy €)*) 
Test continued lone time verv thorough, 
Test of 15 cakes, June 4, 1874 
Cake made June 2 
W 't cake from press ...-.. 164.5 
rita oil a lal O7.0 
prr*) () 
W t of ( nke, June ae pene se 163 
5008 GLUT «in cucu 15 About 1 


Cakes ground together & average sample taken 
First evaporation ._- oe, 
Second . by fire ..- R30 


215 May 20 & 24 


July Zt) NX > | 
Cuke, 1604 { first test, 8.447. 
1 4 


(il. “14 { second test, mm ¢)0) 


Seed crushed with Zz at rolls } WX ) 


és i i } j }? ir 

Aucust 14, ’74 

Test of fair seed, 34.8 
Test of cake: 

Yield of oil, 14.55 Ibs lest, 8.74 
August 20 

Test: Yield oil, 14.79. Cakes, 9.4 

H. Bailey & Co., cakes, first drip —__- sale 


Cakes very course, soft, luky, last drip. he ene 4 


916 And now, at this same term, to wit, January term. 1SS4, 


and on the one hundredth day thereof, to wit, on the second 
day of June, A. D. 1854, the following proceedings were had, to wit: 


i oe 


ALFRED Lb. LAWTITER Vs. CIARLES MWAMILTON ET AL + 


ALFRED LB. LAWTHER ) 
v. _In Kquity. 
CHakctes S. Hamitron & Timorny W. Goopruicn. | 


This day Came the parties, by their counsel, and this CAUSE having 
been heretofore heard upon the pleadings and proofs, on considera- 
tion thereof, it Is ordered, adjudged, and deere ed by the court that the 
bill of complaint in this cause be, and hereby is, dismissed, and that 
the complainant pay the costs, to be taxed, within ten days; or, in 
default thereof, that execution be issued for the same. 

(Signed) CHAS. E. DYER, Judge. 


App al. 


August 13, 1884.—This day eame the complainant, by his solici- 
tors, and prayed an appeal to the Supreme Court of the United States, 
and filed his bond in) the SuUlni of three hunadre d dollars, secured by 
a deposit with the clerk of two hundred dollars of U.S. Govern- 

ment bonds, conditioned that he shall prosecute his said 
21/ appeal to effect and answer all damag' sand costs if he shall 

fail to make his plea good ; which bond is approved by the 
district judge, and is as follows, to wit: 


A pp al Bond 


Know all men by these presents that I, Alfred b. Lawther, of the 
city of Chicago, in the northern district of Illinois, am held and 
firmly bound unto Charles S. Hamilton and ‘Timothy W. Goodrich 
in the sum of three hundred dollars, to be paid to the said Charles 
S. Hamilton and Timothy W. Goodrich, their heirs and assigns ; to 
which payment, well and truly to be made, I bind myself, my heirs, 
executors, and administrators, firmly by these presents. 

Sealed with my seal and dated this 11th day of August, 1884 

Whereas lately, at the January term, 1554, of the United States 
circuit court for the eastern district of Wisconsin, In a suit depend- 
Ing in said court between said Alfred B. Lawther and Charles S. 
Hamilton and Timothy W. Goodrich, a decree was rendered against 
said Alfred B. Lawther, and the said Alfred B. Lawther has taken an 
appeal to the Supreme Court of the United States to reverse said 
aecree . 

Now, therefore, the condition of this obligation Is such 
218 that if the above-named Alfred B. Lawther shall prosecute his 
said appeal to effect and answer all damages and costs if he 
shall fail to make his plea good, then the above obligation to be 
void; otherwise, to remain in full foree and virtue. 
A. B. LAWTHER. [SeAt. ] 

2 U.S. Government bonds for $100 each, Nos. 62945 and 97217, 

with coupons attached, from Oct. 1, 1854 (said bonds being four per 


cent. bonds), deposited as collateral security with the within bond. 


KDW. KURTZ, Clerk. 


Endorsed: Approved. Chas. E. Dyer, judge. 


Ri a NRL re lO My Nin 
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Whereupon it is ordered that said appeal be, and hereby is, al- 
lowed and a citation issued. 


219 Circuit Court of the United States for the Eastern District of 
Wisconsin. In Equity. 


ALFRED B. LAWTHER 
Us, 


CHARLES S. HAMILTON and Timotuy W. Goopricn. 


It is hereby stipulated that the record of this cause may be filed 
in the Supreme Court as soon as completed, and if the opinion of 
the circuit court shall not have been filed by the time the record is 
made up, then a duly certified copy of such opinion shall be filed in 
the Supreme Court as soon as may be after it is rendered, and such 
copy shall have the same force and effect it would have had if the 
opinion had been rendered previous to the making up of the record 
and duly incorporated therein. 

It is also stipulated that the model Exhibits Nos. 1, 2, 5, and 4 
and the Exhibit “Lawther’s Book,” all of which were introduced by 
the complainants, may, until the hearing in the Supreme Court, re- 
main in the possession of the complainant’s solicitors, but with the 

understanding that they shall be produced at such hearing. 
220 It is further stipulated that the clerk incorporate in the 
record pages 12, 15, 19, 21, 22, 23, 24, 29, 30, 31 only of the 
Exhibit “ Lawther’s Book.” 
August 12, 1884. 
MUNDAY, EVARTS & ADCOCK, 
Sol’rs for ¢ ompet. 
DAVIS, RIESS & SHEPARD, 
Solicitors for Defendants. 


21 United States Circuit Court for the Eastern District of Wis- 
consin. In Equity. 


bo 
| 


ALFRED BL. LAWTHER 
a. 


Cuarves 8. HAamirron and Timoruy W. Goopricu. 
It is hereby certified that at the hearing of the above-entitled 
sause the only evidence considered by the court was the following: 
For complainant: 
Deposition of Sidney McDougall. 


“ Alexander Hardy. 
” “ Charles A. MacDonald. 
“ “ Clark Woodman. 
. “ Alfred B. Lawther. 
a * Alfred B. Lawther (in rebuttal). 
Complainant’s Exhibit No. 1, model. 
rT; rT: 2) rT 
é ““ 3 ‘ec 
ce ‘e 4, cc 
" " A, patent sued on. 


sf <4 Lawther’s Book. 


-_ a | 4 


ee 4 


in 
 t 
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lor defendants: 


Deposition of Joseph R. Evans. 
- “ A. C. Abbott 


. “ C.S. Hamilton. 
22? " “ Cornelius Kimpler. 
oc “ James Wright. 
Defendants’ Exhibit A (Fisher patent). 
. . B( “ — reissue). 
| ws 3 (sketch of heater). 
. ? 4 to 37, inclusive (McDonald’s letters, &e. 


The foregoing certificate Is correct. 
MUNDAY, EVARTS & ADCOCK, 
Compl’nt’s Sol’rs. 
CHARLES EE. SHEPARD, 
Defendants’ Solicitor. 


CHAS. E. DYER, Judge. 


(Endorsed:) Filed August 18, 1884. Edw. Kurtz, clerk. 


223 Unirep STATES OF AMERICA, ) 
. ° e 2 _ e > i 
Eastern District of Wisconsin, | 


[, Edward Kurtz, clerk of the circuit court of the United States of 
America for the eastern district of Wisconsin, do hereby certify that 
| have compared the writings annexed to this certificate with their 
originals now on file and remaining of record in my office,and that 
they are true copies of such originals and correct transcripts there- 
from, being a full and complete transcript of the record and pro- 
ceedings in the case of Alfred B. Lawther vs. Charles S. Hamilton e 
al., in equity. 

[In testimony whereof I have hereunto set my hand and duly 
aflixed the seal of the said court, at the city of Milwaukee, in said 
district, this tenth day of September, in the year of our Lord one 
thousand eight hundred and eighty-four, and of the Independence 
of the United States the 109th. 

[Seal U.S. Cireuit Court, Eastern District of Wisconsin. ] 


L 
EDWARD KURTZ, Clerk. 


224 Unitep STATES OF AMERICA, 88° 


[seAu.] To Charles S. Hamilton and Timothy W. Goodrich, 

: | Greeting : 

You are hereby cited and admonished to be and appear ata Supreme 
Court of the United States to be holden at Washington on the second 
Monday of October next, pursuant to an appeal in the cireuit court 
of the United States for the eastern district of Wisconsin, wherein 
Alfred B. Lawther is appellant and you are appellees, to show cause, 
if any there be, why the decree passed against the said Alfred B. 
Lawther should not be reversed and speedy justice done to the par- 
ties in that behalf. 
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Witness the Honorable Charles E. Dyer, district judge of the 
United States for the eastern district of Wisconsin, this 13th day of 
August, A. D. 1884, and of our Independence the 109th. 

CHAS. E. DYER, Judge. 


We accept service of the above citation this 10th day of Septem 
ber, A. D. 1884. 
DAVIS, RIESS & SHEPARD, 

Solicitors for Defendants. 


Endorsed on cover: E. Wisconsin C.C. U.S. No. 310. Alfred 


B. Lawther, appellant, vs. Charles S. Hamilton and Timothy W. 
Goodrich. Filed 22d September, 1884. 


7 i ant = 


ate 


~ 


l U.S. Cireuit Court, Eastern District of Wisconsin. June 2d, 
1SS4. 


ALFreD Bb. LAWTHER 
dD. 
Ciarces S. Hamintron and Timotrny W. Goopricna. 


Munday, Evarts & Adcock, for compl’t; Davis, Riess & Shepard 
& red. C. Winkler, for def’ts. 

Dyer, J.: 

This is a suit to restrain the alleged infringement by the defend- 
ants of a patent granted to complainant September 28, 1875, No. 
168,164, for an improvement in processes of treating oleaginous 
seeds. ! 

In the specifications of the patent the patentee states that the ob- 
ject of his invention is “to improve the process of working, flax- 
seed, linseed, and other oil seeds in such a manner that a greater 
yield of oil is obtained at a considerable saving of time and power 
in the running of the crushing, mixing, and pressing machines, 
while also a cake of superior texture is produced.” 
2 The specifications proceed as follows: “ Hitherto it has 
been the practice to crush the oil seeds between revolving 
re“ers, and completing the imperfect crushing by passing them 
under heavy stones known as edge-runners or mullers, under addition 
of a quantity of water, the crushed and moistened seed being then 
tuken from the muller-stones and stirred in a heated steam-jacketed 
reservoir preparatory to being placed in the presses for extracting 
the oil. 

“This process has been found imperfect in regard to many points, 
but mainly on account of the overgrinding of portions of the seed 
and the husks or bran when the seeds were exposed for too long a 
time to the action of the muller-stones, so as to fourm a pasty ass 
and »roduce an absorption of oil by the fine particles of bran, while 
on tue other hand the undergrinding, by too short on action of the 

stones, rendered the presses incapable of extracting the full 
3 amount of oil from the seed. 
* x * K ~ * 


‘My process is intended to remedy the defeets of the one at pres- 
ent in use, and consists mainly in conveying the oil seeds through 
a vertical supply-tube and feeding-roller at such degree of pressure 
to powerful revolving rollers that each seed is individually acted 
upon, and the oil-cells fully crushed and disintegrated. ‘They are 
then passed directly, without the use of muller-stones, to the mixing- 
machine to be stirred, moistened, and heated by the admission of 
small jets of water or steam to the mass, and then transferred to the 
PeSSeS. 

“The oil seeds are by my new process first conveyed to a hopper 
and fluted seed-roller at the top of an upright feed-tube of the crush- 
1—3 10 


5 


ing-machine, by which the seeds are fed, under suitable pressure, to 
revolving rollers of sufficient power, which run at a surface speed of 
about one hundred and fifty to two hundred feet per minute. 
“The pressure on the seeds in the feed-tube is necessary, as 
4 the oil seeds would otherwise not feed readily into rollers re- 
volying under great pressure. The oil seeds are thereby 
compelled to pass evenly and steadily through the rollers, which 
have, therefore, a chance to act on all of them and break the oil- 
cells uniformly without reducing any portion to a pasty condition. 
The bran is also left comparatively coarse, so that it shows the 
nature of the seed after pressing. 

“The muller-stones and their over or under grinding of any por- 
tion of the seeds are entirely done away with by this mode, which 
makes not only the machinery less expensive, but produces also a 
saving of power required in running the same. The crushed seeds 
are next placed in a steam-jacketed reservoir of the mixing-machine, 
where they are stirred, moistened, and heated by perforated revolv- 
ing stirrer-arms, which throw jets of water or steam into the mass 

so as to thoroughly permeate and mix the same. The 
5 crushed and moistened mass is transferred to the presses for the 

extraction of the oil, which operation requires less power on 
account of the uniformity of the mass, produces a greater yield of 
oil, and furnishes an improved quality of oil-cake or residue, of 
open-grained, flaky nature, capable of being split in regular pieces 
at right angles to the direction of pressure.” 

Having thus described his invention the patentee states his claim 
to be “the process of crushing oleaginous seeds and extracting the 
oil therefrom, consisting of the following successive steps, viz., the 
crushing of the seeds under pressure, the moistening of the seeds 
by direct subjection to steam, and finally the expression of the oil 
from the seed by suitable pressure, as and for the purpose set forth.” 

Various grounds of defence to the bill are interposed, only one of 
which it seems necessary to consider, namely, that which disputes 
the validity of the patent as a patent for a process. The proofs 
show, and in fact it is undisputed, that formerly in the process of 
extracting oi] from flaxseed the seed was subjected to the crushing 

and disintegrating action of the muller-stones, which consisted 
6 of two large and very heavy stone wheels mounted ona short 

horizontal axis attached to a vertical shaft. By the rotation 
of this shaft the stones were caused to move on their edges shortly 
around in a circular path upon a stone bed-plate, with a peculiar 
rolling and grinding action, upon a layer of flaxseed placed on the 
bed-plate ; this was the usual mechanical appliance In connection 
with the operating movement of the muller-stones. By this means 
such portions of the seed as came in contact with the muller-stones 
were reduced to a complete state of pulverization. ‘To facilitate the - 
disintegrating action of the muller-stones the seed was generally first 
more or less crushed by passing it through one or more pairs of 
rollers, thus better preparing it for the rubbing and grinding action 
of the muller-stones. The further treatment of the seed required 
the application of heat and moisture, and this was accomplished in 


various ways. Sometimes the heat & moisture were applied by a 
steaming device before the seed was crushed by the muller-stones ; 

sometimes the seed was moistened when it was under the 
7 action of the muller-stones by sprinkling water upon the 

layer of seed beneath the stones, the heat being applied after- 
wards by a separate operation. At other times both heat and moist- 
ure were applied after the seed had been run through the mullers 
and was in the form of meal in the’‘heater. 

As the last step in the process the seed thus crushed and dis- 
integrated, and in moist and warm condition, was usually placed 
in hair-cloth mats or bags and subjected to hydraulie pressure, 
by which means the oil was extracted. 

This was the state of the art and this the usual process when 
the complainant obtained his patent. Stating his improvement, in 
the mode of treating the seed most favorably for the claim he 
makes under his patent, it consists in first crushing the seeds by 
the pressure of revolving rollers but without the grinding or tritu- 
rating action of the muller-stones, so that, as it is claimed, each 
seed and each oil-cell is crushed without pulverization and without 

destruction of the hulls beyond the bursting and flattening 
8 of the same. Then the seed thus crushed is subjected to 

heat and moisture, the moisture being applied in the form of 
finely separated jets of water or steam; and, as a last step, the 
material thus prepared is placed in pervious mats or molds and 
subjected to pressure in a suitable hydraulic press. By this pro- 
cess it is claimed that greater certainty is attained in suitably 
crushing the entire mass of seed, and also that from a given quan- 
tity of seed a larger flow of oil is produced than from an equal 
quantity subjected to the action of muller-stones, and it must be 
admitted that the proofs tend to sustain this claim. 

The main improvement alleged is that the invention dispenses 
with the use of muller-stones. While this is claimed as a process 
there is no deseription elven in the specifications of the vertical 
supply-tube, the feeding roller, the revolving-rollers, the mixing- 
machine, the steam-jacketed reservoir, or the muller-stones, and 

we think there may be a question whether there 1s a sufh- 
i) cient description of the means used to effect the process which 

is claimed as the complainant’s invention. Then the claim 
is the process of crushing oleaginous seeds and extracting the oil 
therefrom by three steps suecessively—the crushing of the seeds 
under pressure, the moistening of the seeds by direct subjection to 
steam, and, finally, expressing the oil from the seeds by suitable 
pressure, as and for the purpose set forth. This would seem broad 
enough to embrace every method of extracting oil from flaxseed 
known in the prior state of the art, and it is, perhaps, doubtful 
whether a claim so general and indefinite is valid; but, without de- 
ciding these points, having seen what was the state of the art before 
the complainant obtained his patent, and conceding everything con- 
tained in the patent itself, what new patentable process can it be said 
the patentee discovered or invented? The alleged invention seems 
to us only to consist in the omission of the muller-stones as one of 


the means of applying the necessary pressure or crushing force to 
the seeds, and the use of the mullers was previously but part 
10 of one of the steps that always had to be taken in preparing 
the seed for the extraction of oil therefrom. It may be true 
that by the omission of the muller-stones certain injurious effects 
upon the seed produced by the alleged grinding or tearing action of 
the stones are avoided; but this would seem to be due rather to a 
change in mechanical appliances than to the discovery of a new and 
original process in the sense in which that term must be here con- 
sidered and understood. The crushing of oleaginous sced so that 
ultimately it may be in condition for the application of hydraulic 
pressure was always a step, and necessarily the first step, in the pro- 
cess of extracting the oil therefrom. As we have seen, that step was 
formerly accomplished by means of rollers and n.uller-stones. The 
complainant ascertained by practice that mm crushing the seed 
the tearing, pulverizing action of the muller-stones was injuri- 
ous, and so he dispensed with that mechanical operation in the 
crushing step of the process, and employed the rollers alone. Ile 
thereby simply omitted one of the instrumentalities pre- 
11 viously used in the first stage of treatment of the seed. This 
was undoubtedly a useful improvement, but it was not the 
invention or discovery of a new process. Each step in the process 
existed and was known before, namely, crushing the seed, heating 
and moistening it, and finally the application of hydraulic pressure. 
What the complainant accomplished was a change in mechanical 
appliances and operation, by which an existing process and each 
step thereof were made more effective in its results. For this he 
may have been entitled to a mechanical patent. It is claimed that 
the new thing discovered by Lawther was that the hulls or shells of 
the flaxseed could be utilized to form channels by which to convey 
the oil out from the mass of prepared seed, which result it is said 
was attained by omitting the muller-stones and using the rollers in 
the first step of crushing the seed; but if such a result was pro- 
duced by dispensing with the-muller-stones it does not follow, we 
think, that this was the invention of a new process. The oil finally 
extracted from the seed was the product of an old process, the better 
results being attributable to a change in the mechanical appliances 
employed in the first step of the process, namely, the 
12 crushing of the seed. No new step was discovered by the 
patentee. According to the specifications in his patent, first, 
revolving rollers were employed, then muller-stones, in the first 
essential step of crushing the seed. He discovered that more ad- 
vantageous results were attainable by dispensing with the use of 
muller-stones, and that these results were also promoted by the im- 
proved construction of the rollers and other mechanical appliances 
for heating and moistening the seed is quite apparent. ‘The dis- 
covery or invention was not of a new series of acts or steps consti- 
tuting a process, but only of certain mechanical changes in carry- 
ing into effect the well-known old steps of the process. 
lor these reasons we are of the opinion, notwithstanding the very 
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able brief submitted by counsel for the complainant, that the patent 
in question cannot be sustained as a patent for a process. 

Bill dismissed. 

Judge Drummond concurred. 


[ Endorsed:] U. 8S. cireuit court, east. dist. Wisconsin. Lawther 
v. Hamilton ef al. Opinion. 


13 UNITED STATES OF AMERICA, pe 
Eastern District of Wisconsin, { °° 

I, Edward Kurtz, clerk of the cireuit court of the United States of 
America for the eastern district of Wisconsin, do hereby certify that 
| lave compared the foregoing with its original now on file and of 
record in my office, and that the same is a true and correct copy of 
the opinion of said court in the case of Alfred Lb. Lawther vs. Charles 
S. Hamilton et al., to be attached to the transeript of record in the 
Supreme Court in said case pursuant to the stipulation annexed 
thereto. 

In testimony whereof I have hereunto set my hand and duly 
affixed the seal of the said court, at the city of Milwaukee, in said 
district, this 22nd day of October, in the year of our Lord one thousand 
eight hundred and eighty-four, and of the Independence of the 
United States the 109th. 

[Seal U.S. Circuit Court, Eastern District Wisconsin. | 


EDWARD KURTZ, Clerk. 


14 [Endorsed:] U. 8S. cireuit court, E. dist. Wis. Alfred B. 
Lawther vs. Charles 8. Hamilton ef al. Certified copy of opin- 
ion. ees, $3.00. 

[ Endorsed ] Sup. court U.S. 1886, Oct’r term. No. 310. Alfred 
5. Lawther, app'l't, vs. Chas. 8. Hamilton eé al. Certified copy of 
opinion of U.S. circuit court. 7 

[Stamped:] Office Supreme Court U.S. Filed May 4, 1887. 
James H. McKenney, clerk. 
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STATEMENT OF CASE. 


This is a bill brought by the appellant to restrain the 
appellees from infringement of Letters Patent of the 
United States, No. 168,164, for Improvement in Processes 
of Treating Oleaginous Seeds, granted to the appellant, 
Alfred B. Lawther, September 28, 1575. 

‘The court below while admitting that what the patentee 
did “ was undoubtedly a useful improvement,” dismissed 
the bill on the ground that the patent could not be sus- 
tained as a patent for a process. 

There is no evidence in the record impeaching the 
utility of the patented process. On the contrary, the testi- 
mony is uniform that by use of the patented process from 
one to two pounds more oil per bushel-of seed is pro- 


duced than by the old processes previously in use. 


of the United States for 


ry? . > . . . 
I'here is no evidence in the record impeaching the nov- 


elty of the patented process. Indeed the answer sets up no 
prior patents showing it or prior uses of it. The evidence 
shows and the answer also alleges that the several different 
machines or implements, steaming kettles, hydraulic 
presses and pressure rollers, which are or may be used for 
performing the several steps of the patented process are 
each in themselves individually old and well known to, 
and had been previously used by various persons; and 
one prior patent, No. 129,018 and its re-issue, No. 8,615, 
to W. b. Fisher, is set up in the answer, and offered in 
evidence as showing the steaming kettle. 

The evidence shows, and the answer alleges, that one 
of these several old and well known implements or ma- 
chines employed by the defendants in their infringing use he 
of the patented precess was bought of complainants’ 
agent. In the court below it was contended that this 
purchase gave defendants the right to use the entire pat- 
ented process without royalty. But it also appears. from 
the testimony that this machine was capable of use in 
other processes than the patented one. And it was not 
alleged or contended that an actual license to use the pat- 
ented process was ever given. 

The use by the defendants of the patented process is 
clearly established by the testimony. Infringement of the “ 
claim, if it be valid, was not seriously contended in the 
court below and we assume will not be here. 

The question upon which the case turned in the court 
below is therefore doubtless all that this court will be 
called upon to consider: 

Is the new method of treating oleaginous seeds dis- 
closed in the patent, patentable under the law as a 
process? 


ASSIGNMENT OF EE 


t. The court below erred in holding that the patent 


in question cannot be sustained as a patent for a process. 


+* 


2. The court below erred in dismissing the bill and 


finding the equities in favor of the defendants. 
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BRIEF OF ARGUMENT. 


THE NATURE OF THE IMPROVEMENT. 


In order to extract the oil from flaxseed it had always 
been customary, prior to Mr. Lawther’s invention, to 
grind the seed into a powder, meal or flour, the exterior 
casing or shell of the seed being pulverized as well as the 
interior part. The second step was to heat and moisten 
the ground seed; and the third or final step was to ex- 


press the oil in a press. 


The change made by Mr. Lawther consisted in substi- 
tuting for the pulverization and grinding of the seed a 
simple crushing or flattening by pressure, which would 
leave the shell of the seed in the meal, the other steps of 


the process being virtually the same. 


The NEW THING first demonstrated by Mr. Lawther 
was that the hulls or shells of the flaxseed could be _ uti- 
lized to form channels by which to convey the oil out 
from the mass of prepared seed when the same is in the 
press. Previous to Lawther, no such use had been made 
of these shells or hulls. On the contrary, in the prepar- 
ation of the seed for the press, it had been the constant 
and invariable practice in the old art to destroy the hulls 
by tearing them into fragments by means of muller stones, 
which were used for grinding the seed, and sometimes 
also in addition for mixing water with it. Mr. Lawther 
was the first to discover that a greater yield of oil 
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could be attained if the hulls were not torn to pieces or 
ground up. He was the first to bring the mass of pre- 
pared seed to the press with the hulls in a flattened con- 
dition, so that the half shells would operate to produce a 
laminated or flaky cake when pressure was brought to 
bear upon it, the shells or hulls arranging themselves, by 
a natural law of force in parallel lamin, at right angles 
to the direction of pressure, and thus forming seams or 
channels, so to speak, to permit the oil to free itself from 
the mass more readily. 

From the very nature of this discovery it would ap- 
pear that all of the advantages thereof may be reaped 
by a variety of tools or machinery. The first thing re- 
quired in any process or method of expressing oil from 
seed is the destruction of the microscopic oil cells, so that 
the oil may be liberated. And of course these oil cells 
must be destroyed by force of some kind. The Lawther 
method of destroying the cells is by crushing them uxder 
pressure as contradistinguished from ¢rituration, grind- 
ing or tearing. ‘The object of employing this particular 
form of force, Pressure, is to preserve the hulls or shells 
as far as possible in a whole condition. The thing he 
seeks to avoid is grinding, tearing and trituration. Now, 
the pressure to accomplish this desired end may obviously 
be applied by rolls, by moving jaws, or by many kinds of 
machines. 

The next thing required in any process or method of 
expressing oil from seeds is moistening the mass of seed. 
The old process accomplished this by steam or jets of 
water, and also frequently by using the muller stones not 
only as grinders, tearers or triturators, but also as mixers 
to mix the water with the seed. Lawther uses steam or, 


as an equivalent, stated in the specification as such, finely 
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divided jets of water, because by so doing he is able to 
thoroughly mix the moisture with the mass without lia- 
bility of thereby producing a pasty condition and grind- 
ing the hulls or tearing the same to small fragments. It 
is quite obvious that steam or finely divided water jets 
may be thoroughly mixed with the mass of seed by a 
great variety of different kinds of machines or tools, 
which will have no tendency to tear or grind the hulls. 
So, too, there are many kinds of apparatus for heating 
the seed, and many kinds and forms of presses for apply- 
ing to the mass suitable pressure, which may be used 


indifferently in both the old and new process. 


The result of the change made by Mr. Lawther is that 
when the oil cake is in the press the oil flows more freely 
and perfectly from the flaky cake, containing the flat- 
tened and bursted hulls or shells than it did from the 
” pasty mass and homogeneous cake formed of seed which 
had been ground. And more oil is extracted from the 
same amount of seed. 

Sidney McDougal (see his deposition*) says that his 
tactory which works up about 1,500 bushels of seed per 
day effects a saving by the new process as compared 
with the old of something more than a pound of oil per 
bushel, the daily saving at that factory alone amounting 
to about $160. Alexander Hardy (see his deposition) 
says he saves about one pound of oil to the bushel of 
seed. Clark Woodman (see his deposition) says that he 
saves about two pounds of oil or about one quarter of a 
gallon to the bushel of seed over what he was doing by 
the old process. Mr. Lawther himself (see his deposition) 


al 
*Note.—As it was not expected that the case would be reached this 
term the record was not printed in time for use in preparation of this 


brief. 


says that the saving by his process over the old.methods 
approximates one-quarter of a gallon of oil to the bushel 
of seed. He also states thirty-one linseed oil mills have 
now adopted his process and are using the same under 
his authority. These mills have a capacity of about four 
and one half million bushels per year, and at the then 
present price of oil the saving of these mills over what 
they would be enabled to produce out of the seed under 
the older processes and methods would aggregate one- 
half million dollars per annum. We submit it is such 
valuable results as are here indicated that the patent law 


was designed to promote. 


The old process consisted—in that form in which it 
came nearest to Mr. Lawther’s process—in three steps, 
Viz: 

First, the seed was ground; second, the meal or pul- 
verized seed was simultaneously heated and moistened 
by steam or vapor; ¢/ird, the moist warm meal was 
put into the press and the oil squeezed out of it, as far as 
possible. 

The new process consists also in three steps, viz: 

First, the seed is crushed by pressure; second, the 
pressure-crushed seed is heated and moistened by steam 
in the same manner as in the old process; and ¢/zrd, it is 
put into the press and the oil squeezed out of it, a con- 


siderably larger amount of oil being extracted. 


The difference between the old process and the new 
process is all found in the first step of each, and is the 
difference between crushing the seed by pressure, which 
leaves the shells or hulls in the meal almost entire, and 
grinding, which pulverizes the hulls as well as the in- 


terior or farinaceous portion of the seed. The old pro- 
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cess brings the meal to the press in condition to produce 
a homogeneous cake from which it is difficult to squeeze 
the oil, while in the new process the cake in the press 
has a flaky character as the shells naturally arrange 
themselves in planes at right angles to the direction of 
pressure, and the oil flows out of this laminated structure 
with greater freedom. Result of the new process, an in- 
creased yield of oil over the old for every bushel of seed 


treated. 


One source of confusion in the case has been the fact 
that in some instances in the old process as a part of the 
first step or grinding the seed, it had long been customary 
to crush the seed by pressure in order that the grinding 
stones might get a better chance to do their work. That 
is to say, the grinding consisted of two operations. _ Ist, 
crushing the seed with rollers; 2d, grinding the crushed 
seed between stones. We prefer to consider this com- 
pound operation as a single step for the purposes of the 
argument, because the result of it was the grinding of 
the seed, the crushing in fact being merely to facilitate 
the grinding. And whether the seed were ground by the 
action of the stones alone, or by the compound action of 
rollers and stones, would make no difference, as in either 
case the meal would reach the press in a ground condition 
instead of in a crushed condition; and the oil cake in the 
press would be the non-laminated and comparatively im- 
pervious cake of the old process, instead of the laminated, 
flaky and more perfectly pervious cake of the new pro- 


cess. 


I]. 
THE PATENTABILITY OF THE SUBJECT-MATTER. 


The subject-matter of the patent sued upon is a process 
in terms. The patent is entitled, “Improvement in 
Processes of Treating Oleaginous Seeds.” It describes 
at length a process, consisting of certain steps or opera- 
tions to be performed upon the seed in a certain order. 
It distinguishes between the new manner and the old 
manner by reference to the effect at different stages upon 
the seed. Where mechanism is alluded to or described 
it is done incidentally, and the mechanism referred to is of 
old and well-known forms to those skilled in the art. 
The sole claim of the patent is in terms for a process, and 
is in these words, to wit: 

“The process of crushing oleaginous seeds and ex- 
“ tracting the oil therefrom, consisting of the following 
“successive steps, viz: The crushing the seeds under 
“ pressure, the moistening of the seeds by direct subjec- 
“tion to steam, and, finally, the expression of the oil 
“ from the seed by suitable pressure, as and for the pur- 


“ nose set forth.” 


Obviously, this patent cannot be sustained at all, unless 
it be sustained for the process described and claimed. It 
must either stand as covering the process claimed, or fail 


absolutely. 


That the method of procedure here indicated is an im- 
provement of great value in the art of treating oleaginous 
seed is shown beyond controversy and must be admitted. 


That it is a radical change in the methods theretofore in 


—— 
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vogue is indicated not only by the valuable result achieved 
in the increased yield of oil, but also, and perhaps even 
more forcibly, by the fact that it dispenses entirely with 
the most cumbersome piece of machinery that had pre- 
viously been employed in an oil mill, viz: the great grind- 
ing stones. And still further by the fact that it has 
largely superseded all other methods. But chiefly by the 
fact that the new process makes a practical application of 
a principle or natural law entirely new to the art of ex- 
tracting oil from seeds, to wit: the principle that liquids 
will flow more readily through or out of a laminated or 
stratified structure than an unlaminated or homogeneous 
structure. ‘The new process, by reason of the thin, flat, 
undestroyed hulls, produces a laminated and flaky cake; 


the old process produced an unlaminated cake. 


The claim of the patent, when taken either alone or in 
connection with the specification which precedes it, refers to 
and includes a certain series of operations performed upon 


the seed in a certain definite order. It seems to us im- 


possible that the expression used in the claim, “ crushing’ 


“under pressure,’ even if it stood nakedly and alone, 
could be understood by anybody to mean trituration or 
grinding. Much less can it be so understood or construed 
in view of the explicit explanations contained in the body 
of the specification, wherein these two actions are care- 
fully distinguished from each other, and the injurious ef- 
fects of the grinding or trituration of the old muller 
stones pointed out. It is quite true that in the older art 
it had been customary to crush the flaxseed under pres- 
sure preparatory to grinding it under the muller stones. 
Indeed, the specification itself states this. But it had ap- 
parently never occurred to anybody that it was possible 


to take the crushed seed through the subsequent steps of 


Il 


the process and extract the oil from it without grinding or 
pulverizing. Still less did it occur to the old practitioners 
that a large increase in the yield of oil would result from 
such treatment. Whenever in the older art the seed 
were crushed under pressure as a first step, the second 
step was always treatment under the muller stones, the 
crushing was merely an adjunct to the grinding, a part of 


the grinding operation. 


The court below took the view that as it had been 
common in the older art to first crush the seed by 
pressure, to secondly grind the seed under the muller 
stones, to thirdly heat and moisten the seed by steam, and 
to fourthly express the oil, that Mr. Lawther’s improve- 
ment consisted in simply omitting the muller or grinding 
stones from the machinery of the mill, and was therefore 
only a change in the machinery used, and not a change 
at all in the process. The court below in its opinion says: 

«The crushing of oleaginous seed, so that ultimately it 


‘may be in condition for the application of hydraulic 


a 


‘pressure, was always a step, and necessarily the first 
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step, in the process of extracting the oil therefrom. As 


‘we have seen, that step was formerly accomplished by 


° 


“means of rollers and muller stones. The complainant 
‘ascertained by practice that in crushing the seed the 


“tearing, pulverizing action of the muller stones was 


e 


“injurious, and so he dispensed with that mechanical 
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operation in the crushing step of the process, and 


6s employed the rollers alone. He thereby simply omitted 


a 


‘one of the instrumentalities previously used in the first 
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‘stave of treatment of the seed. ‘This was undoubtedly 
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‘a useful improvement, but it was not the invention or 
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discovery of a new process. Each step in the process 


existed and was known before, namely, crushing the 


* 
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“seed, heating and moistening it, and finally the apphica- 
“tion of hydraulic pressure.” 
( Vide Fed. Rep., Vol. 21, page 814, where 


the opinion herein is reported. ) 


It is true that Mr. Lawther dispensed with the muller 
stones, and it is also true that he used the rollers of the 
prior art, but it does not follow that to reduce seed by 
crushing it and then grinding it, is the same thing as to 
reduce seed by crushing it alone. The result of the act 
of crushing seed under pressure is crushed seed, while 
the result of the act of crushing seed and then grinding 
it is ground, pulverized or powdered seed. And where 
in the older art the seed was reduced by both the rollers 
and the mullers, it was obviously even more finely ground 
and more completely pulverized than when the muller 
stones were used alone. It would not matter how the 
seed was reduced to a ground condition, if that were the 
result sought and attained, nor by what machinery. And 
it cannot matter in the new process how the seed is 
brought into the condition called “crushed under pres- 


sure.” The first step or thing done to the seed under the 


old art, when the act was finally completed, amounted to 
reducing the seed to a powdered condition. While the 
first act done by Mr. Lawther, when it was finally com- 
pleted, amounts to a reduction of the seed to that condi- 
tion wherein the shells or hulls of the seed remain flat- 
tened and bursted, but not ground up. The act done 
upon the seed in each case is different, and it would be a 
different act no matter by what instrumentality or ma- 
chine it is performed. The court below admits that this 
change in the treatment of the seed “ was undoubtedly a 


‘ useful improvement,” and we think it follows that as 


the improvement was due to the change, the change is a 
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patentable one; because it was not an obvious change, as 
is self-evident from the fact that the linseed millers had 
been going on for years expensively and laboriously 
grinding their seed by cumbrous machinery at an actual 
loss of oil, without apparently ever attempting to make 
the change until its importance and value was brought to 
their attention by Mr. Lawther. It is quite true, as the 
court below says, “that Mr. Lawther simply omitted one 


‘of the instrumentalities previously used in the first 


' ** stage of treatment of the seed,” but we submit that this 


omission amounted to an entire change of the first stage 
of treatment. sy this omission the first stage of treat- 
ment, when completed, represented as a whole a different 
act done upon the seed, and presented the seed to the 
steamer and the press in an entirely different condition. 
If this different act done upon the seed-—ne matter by 
what instrumentality—when taken in connection with the 
other acts done upon the seed inthetwosubsequent stages 
of treatment, does not constitute a process or whole series 
of stages of treatment or steps, it is difficult to understand 
what would constitute a process.’ It certainly amounts 
to an improvement in the art of treating oleaginous seeds, 
and as such it is patentable independently of the old ma- 
chinery employed. 
Cochrane v. Deener, 4 Otto, 780. 


Tilehman v. Proctor, 102 U.S., 707. 


This court has said—in Cockrane v. Deener, supra: 
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A process is a mode of treatment of certain materials to 


- “ produce a given result; it is an act or a series of acts, 


“ performed upon the subject-matter to be transformed 
‘ and reduced to a different state or thing. If new and 


“ useful it is just as patentable as is a piece of machinery, 


° 


‘In the language of the patent law it is an art. The 
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‘‘ machinery pointed out as suitable to perform the pro- 
‘“ cess may or may not be patentable, while the process 
‘ itself may be altogether new and produce an entirely 


‘new result. The process requires that certain things 


~~ 


‘ should be done with certain supstances and in a certain 
“ order, but the tools to be used in doing this may be of 
“ secondary consequence.” 

The Lawther patent, testing it by the foregoing, sets 
forth a mode of treatment of the certain material known 
as oleaginous seed, which mode of treatment is to pro- 
duce a given result, 7. ¢., to increase the yield of oil by 
bringing the meal to the press in the flaky condition 
described. This mode of treatment consists of an act or 
series of acts performed upon the seed to bring the seed 
to the press in a diflerent state or condition from what it 
was ever before brought to the press, producing from one 
to two pounds of oil more per bushel of seed than had 
ever been produced before by any other mode of treat- 
ment. And we submit, therefore, that it 1s a patentable 
improvement in the art of treating oleaginous seed. 

That the increased yield of oil in the new process is 
due to the flaky and laminated form of the cake, and 
that this flaky laminated cake is due to the crushing by 
pressure as contradistinguished from the grinding of the 
seed, is obvious and self-evident. It is, however, also 
shown by the testimony to be the fact. The witness, 
Sidney McDougal, a practical linseed“ miller, who has 


used in his mill both the old and the new process, says: 


La 


¢+C. Q. 26. To what particular part of the present pro- 
“ cess do you attribute the saving of oil? A. ‘To the 
‘ manner of crushing with rolls and the applying the 


*‘ steam to it, /eaving it in a spongy condition, whereas the 
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‘use of the muller stones glued the seed together. 


ls 
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«CC. Q. 28. How does the manner of crushing the 
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seed by the Lawther process tend to save anything; by 
“ the thoroughness with which it is done, or by anything 
‘“ peculiar in the process? A. Well, it crushes it, 
« flattens the seed out, opens the pores, so that when it is 
“ put into the press it allows the oil to run out better, we 
“think, than when run through muller stones, which 
“ glues it up. 

« C.Q. 29. Isn’t it simply the ditlerence of thoroughly 


. 


. 


crushing that makes the diflerence? A. No, I think 
‘it is the manner of crushing that makes the difference.” 
See also the depositions of Woodman and [.awther. 


Counsel, in argument below, sought to fix the merit for 
the increased yield of oil upon the “five high rolls” 
shown by the model and used and introduced generally 
by Mr. Lawther for crushing the seed under pressure. 
These rolls are slightly different from the rolls indicated 
in the patent. The assertion of counsel that the merit is 
due to these rolls is not according to the proof. On the 
contrary, it does appear affirmatively that a mill at Am- 
sterdam, New York, used a set of these identical five 
high rolls in the old process with the muller stones, and 
the results achieved were essentially the same as in the 
other old process mills of the country. (See first Dep. of 
Lawther.) And in addition to this it is obvious that, 
after the seed had been crushed by the pressure of the 
five high rolls, if it should then be put under the muller 
stones and ground it would reach the hydraulic press in a 
very different condition from that in which it left the rolls, 
In short the mullers would pulverize and glue it up, as the 
witnesses state. 
The court below says: 


“ The alleged invention seems to us only to consist in 
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‘‘ the omission of the muller stones as one of the means of 
‘applying the necessary pressure or crushing force to 
“the seeds, and the use of the mullers was previously 
“ but part of one of the steps that always had_ been 
‘‘taken in preparing the seed for extraction of oil there- 


“ from.” 


it being con- 


oS 


Even upon such a statement of the case 
ceded that the omission was productive of a valuable 
result -—there would seem to be little ground to doubt the 


patentability of the change made. 


We need only refer in this connection to the old and 
leading case of Arusse/ v. Cowley and Dixon, 1 Web. Pat. 
Cases, 467, which involved Mr. Whitehouse’s patent for 
a process of making gas tubes. Prior to Whitehouse’s 
invention gas tubes had been made by the use of a man- 
dril or internal support for supporting the joint on the in- 
side while the tube was being welded by passing it 
through welding dies or rollers. Whitehouse discovered 
that the mandril could be left out and that no internal sup- 
port was necessary. As a consequence of this exceed- 
ingly simple change he was able to produce the gas tubes 
of any length he pleased instead of being confined, as his 
predecessors were, to the length of a gun barrel, or about 
four feet. The validity of the patent was contested on 
the ground that, as Whitehouse had done nothing but 
omit the mandril from the old process, that this simple 
omission Was not patentable subject-matter. The court 
however, held that it was patentable subject-matter. 
Moreover, the privy council subsequently extended this 
patent at its expiration for the additional term of six years. 

The purpose of the patent law is to promote the pro- 
gress of the useful art. The most useful form of any 


machine, device, process or art is the simplest which can 


be given to it, provided the desired result can be equally 
well attained. He who simplifies a mechanical combina- 
tion by taking away a part or element which had been 


formerly regarded as necessary, confers a benefit upon 


oe every succeeding maker or user of the machine, even if 
| the machine works no better. The same may be said of 
one who removes a feature from a device or a step from 
a process. Mr. Lawther has not only removed a step 
from a process, thereby simplifying the same, but he has 
also produced a superior result, a greater yield of oil. 
Either advantage alone would be enough to support his 
title. 
| res: 
—) 
THE CLAIM IN THE PATENT PRECISELY COVERS THE IM- 
PROVEMENT MADE BY MR. LAWTHER, AND NO MORE. 
The claim reads: “ The process of crushing oleagin- 
“ ous seeds, and extracting the oil therefrom, consisting 
: “of the following success¢ve steps, viz: the crushing of 
: “the seeds wuder pressure, the moistening of the seeds by 
« direct subjection to steam, and finally, the expression of 
| “ the oil from the seeds by suitable pressure, as and for 
4% “ the purpose set forth.” 
Herein is clearly distinguished the means or process 
employed by Lawther to carry into practical beneficial 
effect his discovery. The process claimed differs from 
r 


the prior art in this, that it calls for three steps taken in 


a certain order, never before observed. The first step is 


to crush the seeds in a special way, under pPressure—that 


is, without grinding or trituration or tearing of the hulls. 


This step was never taken previous to Lawther by any- 
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body, because the crushing of the seed previously had 
always been either accomplished by or accompanied with 


| grinding, tearing or trituration. The second step, the 
moistening, was never taken in this succession or order, 
because previously either the moistening was done under 
muller stones or after muller stones, never directly after 
crushing under pressure, as, for example, by rolls. So, 
too, as to the final step, the expressing of the oil. That 
never was done in the order or succession of the claim, 
because the order of all three steps could not be the same 
if the order of the two first were not the same. 


In the language of the Supreme court, Cochrane v. 
Deener, supra: The process requires that certain things 
should be done, and in a certain order. The tools used 


may be of secondary conseqnence. 


lV. 
INFRINGEMENT. 


| There is no difficulty in this case in determining just 
| what the defendants are using in the way of a process of 
treatment of their flaxseed. It appears that the defend- 
ants, although they used muller stones in their mill up to 


within a few months prior to the commencement of this - 
| suit, did then abandon the use of the stones and began 
| to use the process they are now employing. In order to 
| make it plain what the defendants are doing at their mill, 
| models of a portion of the machinery used by them have 
been offered in evidence. We thus exhibit the apparatus 
| used by them for crushing the seed and the apparatus for 
| moistening and heating the same. But, be it understood 
we do not contend that the apparatus used by the defend- 
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ants for crushing the seed or for moistening and heating 
the same, are the same apparatus described for those pur- 
poses in the patent sued upon. For the purpose of crush- 
ing the seed the patent describes asa suitable apparatus a 
pair of rolls placed horizontally side by side, and a pecu- 
liar feeding device, for feeding the seed between them 
by means of its own weight, in a column, by reason of 
which manner of feed the rolls are enabled to grasp the 
seed and crush it with very powerful pressure. 

The defendants do not use this exact device. They 
employ what is called a stack of five high rolls—that is, 
five heavy metal rolls, resting one upon another in such 
manner that the lowermost roll carries the weight of 
the superincumbent four. The seed is passed between 
the rolls consecutively, beginning at the top and finishing 
at the bottom. The final rolls act upon the seed conse- 
quently with great pressure, crushing it very thoroughly 
indeed, so that each individual seed is crushed and flat- 
tened. 

The steaming and heating apparatus used by the de- 
fendant is also different in some respects from the one 
suggested as suitable in the patent. The patent de- 
scribes a steam jacketed reservoir, into which the crushed 
seeds are placed, and “ where they are stirred, moistened 
‘and heated by perforated revolving stirrer arms, which 
‘throw jets of water or steam into the mass so as to 
“thoroughly permeate and mix the same.” A model of 
this device is in evidence, marked “ Complainant’s Ex- 
“ hibit No. 2.” The apparatus corresponding to this 
employed by the defendants is also in evidence, in the 
form ofa model, « Exhibit No. 4.” ‘This latter apparatus 
is contrived also to stir, moisten and heat the seed by 


throwing “jets of water or steam into the mass so as to 
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“thoroughly permeate and mix the same.” The differ- 
ence between the two apparatus lies in the fact that in the 
one apparatus the jets of water or steam issue from the 
stirrer arms themselves, and in the other case the jets of 
water or steam are applied at a point above the stirrer 
arms. 

These differences, both in respect to the crushing 
machinery and the heating and moistening machinery, 
are mechanical differences or differences in the construc- 
tion of machines designed to accomplish the same work 
or produce the same result upon the seed—that is to say, 
the stack of five high rolls employed by the defendant, 
and the pair of horizontal rolls described in the patent, 
are both designed to crush the seed under pressure with- 
out grinding or triturating it, and the two steam jacketed 
reservoir apparatus are both designed to throw “jets of 
‘water or steam into the mass of crushed seed, so as to 
“thoroughly permeate and mix the same.” Consequently, 
considered in their relation to the process or manipula- 
tion of the seed, they are the same, whatever difference 
may exist between them as mere machines. The step, 
operation or function they both perform is identical. 

The patent is for a process, and not for an apparatus or 
machinery. And, as in the case of Z7gh/man vy. Proctor, 
12 Otto, the process may be infringed without using the 
particular apparatus described or suggested by the pat- 
entee as suitable. Often, inceed, a process may be prac- 
ticed by use of many different mechanical appliances or 
apparatuses, All that is required cf a patentee of a 
process is to describe or suggest some mechanical means 
of carrying it out if, indeed, such means should not happen 
to be obvious to an ordinary mechanic skilled in the art. 


The defendants follow the foregoing treatment of the 
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seed by subjecting the crushed, heated and moistened seed 
to the action of a hydraulic press for the expression of the 
oil. This succession of steps plainly constitutes an in- 
fringement of the claim in the patent, which reads as 
follows: 

«The process of crushing oleaginous seeds and extract- 
‘‘ing the oil therefrom consisting in the following succes- 
“ sive sleps, viz.: the crushing of the seeds under pressure, 
“the moistening of the seeds by direct subjection to steam, 
“and finally, the expression of the oil from the seed by 


“ suitable pressure, as and for the purpose set forth.” 


The second step of the process, as summarized in the 
claim, “the moistening of the seeds by direct subjection 
“to steam,” will, of course, be understood by reference to 
the specification where this step is more fully described 
and explained. 

The specification states: “ They (the seeds, with their 
‘‘ oil cells fully crushed and disintegrated) are then passed 
“directly, with nut the use of muller stones, to the mixing 
“machine to be stirred, moistened and heated by the ad- 
“mission of sma/l/ jets of water or steam to the mass, and 
“then transferred to the presses.” And again: “ The 
“crushed seeds are next placed in a steam jacketed reser- 
“voir of the mixing machines, where they are stirred, 
“moistened and heated by perforated revolving stirrer 
“arms, which throw jets of water or steam into the mass 


“so as to thoroughly permeate or mix the same,” 


From the specification, therefore, it appears clear that 
either jets of water or steam may be used, and are to be 
considered as the same thing, or as equivalents of each 
other, the object being simply to add moisture, and thor- 


oughly permeate and mix it with the crushed seed, so that 


a ee 
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although the claim uses the word “steam” only, still it 
obviously includes water, because, in the first place, steam 
is nothing moré than water in a finely subdivided state, 
and secondly, because it appears affirmatively from the 
specification that jets of water or steam are considered as 
equivalents of each other, as indeed, they obviously are. 
And it is well settled by the authorities that a claim for a 
combination of several steps or elements is always to be 
construed as covering equivalents. 
Seymour v. Osborne, 11 Wall., 516; 2 Whit., 
292. 
Gould v. Rees, 15 Wall., 187; 2 Whit., 442. 
Goodyear v. R. R., 2 Wall., Cir. Ct., 356; 
1 Fish. Pat. Cas., 631. 


The defendants, however, employ a jet of steam as 
well as of water, the former striking the latter at an angle, 
and forming a fine spray of steam and water combined, 
which strikes the crushed seed or meal, so that what 
they use in fact comes within the strict letter of the claim, 
and it is therefore unnecessary for us to invoke the doc- 
trine of equivalents. 


wi 
THE DEFENSES. 


1. The defendants may insist that they are not in- 
fringers on the ground of an implied license growing out 
of the fact that they purchased of Mr. Lawther or his 
agent the set of five high rolls, which they use in their 
mill. We are not disposed to deny the right of the de- 
fendants to use these rolls, because, although they were 
purchased of the foundryman McDonald, without the 
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knowledge or authority of Mr. Lawther, and in his ab- 
sence, and sold contrary to the custom of the foundryman, 
still, doubtless, the acquiescence by Mr. Lawther in the 
sale and purchase amounted to a ratification. 

But we do insist that the right acquired by Hamilton 
and Goodrich by the purchase of this machine extends no 
farther than the right to use the machine, and does not 
extend to any right to use the patented process to which 
this machine is only an incident. The following reasons 
for this view suggest themselves: first, there never was 
any express or implied consent given to the defendants to 
use the process; on the contrary, Mr. Lawther brought 
suit against them immediately; as soon as he found that 
they had thrown out their muller stones and ceased to 
grind the seed, and thus began infringing upon the pro- 
cess. Second, even if this stack of five high rolls had 
been sold to defendants by Mr. Lawther in person, instead 
of in the accidental way in which the transaction came 
about, there would be nothing in the nature of the ma- 
chine that would make it necessary for the user to employ 
in its use the patented process. These five high rolls are 
quite generally used for a great many purposes. They 
are sometimes used in linseed oil factories in such manner 
as to constitute no infringement. For example, it appears 
in this very record that a set of these identical five high 
rolls were used up to within a month or two at Amster- 
dam, New York, in a linseed oil mill, in connection with 
muller stones. (See Lawther’s first Dep.) Indeed, Mr. 
Lawther himself has sold sets of these identical five high 
rolls to linseed oil millers to be used in connection with 
muller stones. (/é7d.) It also appears from the record 
that sets of four or five high rolls were used as prelimin- 


ary to the muller stones in various linseed oil mills prior 
y 
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to the invention or discovery of Mr. Lawther’s patented 


process. (See deposition of defendant’s witness Evans. ) 


Had the defendants made such a use of the five high rolls 


purchased by them, Mr. Lawther would have had no 


ground for charging them with infringement of this pro- 


cess patent. Third. Mr. Lawther has a special patent 


on these five high rolls, or rather on some minor features 


of them, taken out about a year after his process patent. 


(See Lawther’s first Dep.) If Mr. Lawther were here 
suing upon this machine patent, the fact of the purchase 
of the machine from the complainant would be of some 
significance. But as this suit is based upon an entirely 
distinct and prior patent, to which the machine is not even 
a necess.ry incident, we conceive that the fact of the pur- 
chase is entirely immaterial. 

In brief, the process is entirely independent of the five 
high rolls, and may be practiced with other crushing 
devices, such, for example, as that described in the process 
patent itself. And on the other hand, the five high rolls 
may be used, and are useful without this patented process. 
At the very time the defendants purchased these five high 
rolls of: Lawther’s they were using the muller stones in 
their oil-mill in connection with other rolls. 

The defendants invoke the maxim that an owner has a 
right to the use of his property. But we submit that this 
is qualified by the maxim that he must so use it as not to 


interfere with the rights of others. 


2. The only other defense, aside from the general de- 
nial of infringement, which has already been considered, 
is a denial of the validity of the patent sued upon for 
want of novelty. 


The patented process, as summarized in the claim, con- 
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sists of three successive steps or elements: frs/, crushing 
the seeds under pressure; second, moistening the seeds by 
direct subjection to steam; and, /Azrd, the expression of 
the oil from the seed by suitable pressure. It is the com- 
bination of these three steps or elements in a single pro- 
cess that Mr. Lawther claims to be new and of his inven- 
tion. He does not claim or pretend to have been the first 
to moisten seeds by steam; he makes no claim to be the 
first to crush the seeds under pressure; nor does he lay 
any claim to the idea of expressing the oil from the seed 
by suitable pressure. Each of these steps or elements 
may be and probably are in themselves separately old. 
Lawther’s patent does not cover, or pretend to cover, any 
single one of these steps separately. But what he does 
claim is the combination of these three successive steps 
or elements. 

It would not be an infringement of his patent to use any 
two of these steps composing his process without the 
third, or to use any less number than the whole, or even 
to use all three of the steps if they were not taken suc- 
cessively and in the order indicated, or if any counteracting 
step intervened, because it would not be the same process, 
and would break the succession of stepsto which the claim 
is limited. And on the other hand, his patent for the com- 
bination of these three successive steps is just as valid 
if all the steps or elements composing it are in themselves 
separately old as it would be if they were all new. 

«The patent is for an entire process made up of several 
“constituents. The patentee does not claim to have been 
“the inventor of the constituents. The exclusive use of 
“them singly is not secured to him. What is secured is 
“ their use when arranged in the process.” 


Mowrey v. Whitney, 2 Whit., 436. 
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Ryan v. Goodwin, 3 Sumner, 514. 
Lee vy. Blandy, 2 Fish., O3- 

Gould v. Pees, 2 Whit., 439. 
flowe v. Morton, 1 Fish., 586. 


Manny v. Sizer, t Fish., 17. 


It is alleged in defendants’ answer that the patent is 
totally void, because the act or process of feeding or con- 
veying the oil seeds through a vertical supply tube and 
feeding roller,is old and has been used by various parties; 
and also because the so-called jacketed reservoir as a 
part of the process of crushing seeds and extracting oil 
therefrom has been long well known to various parties; 
and also because a seed-steaming apparatus is shown in 
the prior patent to Fisher; and also because, as appears 
by their amended answer, that “crushing oil seeds by 
“rollers set vertically one over another, substantially as 
“described and claimed by the complainant as a part of 
“his alleged invention, has been used many years before 
‘said patent.” 

There is no allegation in the answer that anybody prior 
to Mr. Lawther’s invention or discovery ever had knowl- 
edge of or used the patented invention or discovery, or 
that it was ever previously patented, or described in any 
prior patent or publication. The proof, does not, in fact, 
exceed the allegations in this respect, but exactly corre- 
sponds therewith. 

We might, therefore, with entire safety, admit all of such 
allegations excepting the legal conclusion that the patent 
is thereby rendered “ totally void.” 

The separate steps, the particular machinery employed, 
may all and each be old, as we have shown, and still the 


patent for the process employing several successive steps 
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in a certain way, accomplishing a valuable result, be a 
new process, and the patent therefor valid. 

Mr. Evans, the witness called by defendants to prove 
the above allegations of the answer, or many of them, 
says: 

«“T believe the only difference between the manner that 
‘has been in use for the last thirty years and this in his 
« (Lawther’s) process, is the non-use of the muller 
“ stones.” 

And there is no testimony in the record that goes any 
further than this. Although cracking or crushing rolls 
were used in many linseed oil mills prior to Lawther’s 
invention, they were always used in conjunction with and 
as preliminary to the muller stones. ‘There is no testi- 
mony in the record showing or tending to show that any- 
thing like Mr. Lawther’s patented process, consisting of 
these three successive steps, crushing under pressure, 
moisteniny and heating, and expressing the oil, was ever 
known or used prior to Mr. Lawther’s patent. The pat- 
ent, therefore, which only pretends to claim these three 
successive steps combined in the order enumerated, is un- 
questionably good and valid. The appellees have used 
or infringed this process, and we submit that the decision 


of the court below should be reversed. 
Respectfully submitted. 


Joun W. Munpay and 
EpMuUND ADCOCK, 
Counsel for Appellants. 
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ALFRED B. LAWTHER, 
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CHARLES S, HAMILTON anp TIMOTHY [ 
W. GOODRICH. 
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, sin. 
ippellees., 


STATEMENT OF CASE. 


The appellant filed his biil in the court below to 
enjoin the appellees from infringement of Letters Patent 
No. 163164, granted to him by the United States on 
September 28, 1875, for an “Improvement in Pro- 
cesses of treating oleaginous Seeds ;” and appealed from 
a final decree dismissing the bill on the merits, after a 
final hearing upon the proofs. 

The invention claimed in the patent is: “ The pro- 
cess of crushing oleaginous seeds and extracting the 
oil therefrom, consisting of the following successive 
steps, viz: the crushing of the seeds under pressure, the 
moistening of the seeds by direct subjection to steam, 
and, finally, the expression of the oil from the seed by 
suitable pressure, as and for the purpose set forth.” 


The specifications described no particular mechanism 


2 


for applying the process, but alleged that the former 
method had been to crush the seeds between revolving 
rollers, and to complete that imperfect crushing by 
passing them under heavy stones, known as mullers, 
with the addition of water, and then to stir the meal in 


a heated reservoir, and, lastly, to press out the oil. It 


asserts that this process was imperfect by reason of 


over-grinding and under-grinding of parts of the seed 
under the mullers, thus preventing the complete extrac- 
tion of the oil. The point upon which stress is laid in 
the specification and throughout the case is the disuse 
of the mullers and the more complete crushing of the 
seeds and of each individual oil-ceil by means of rollers. 
It is stated as an essential part of the process that the 
seeds must be fed to the rollers under pressure in order 
to make them feed into rollers revolving under greater 
pressure. The patentee does not state whether it is 
necessary that the seed should be passed more than 
once between such rollers in order to accomplish their 
perfect crushing. After they are thoroughly crushed 
they are then placed in a reservoir where they are 
moistened by jets of water or steam accompanied by 
stirring to distribute the moisture uniformly, and the 
mass is heated and then transferred to the presses for 
the extraction of the oil. 

The defendants during the time of the alleged in- 
fringement had used for crushing seed what is called a 
“ stack” of five rollers, resting one upon the other, and 
so arranged with inclined scrapers adjusted to each 
roller that the seed passed in and out between each two 
rollers in succession from top to bottom. They then 
transferred the crushed seed to acircular box and as the 
stream or sheet of meal fell into the box, a fine spray of 
water was thrown against it. This spray was produced 
by throwing a jet of steam across a small stream of wa- 
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ter so that the steam and water together produced the 
spray. See pp. 54, 55, and defendants’ Exhibit 3, fol- 
lowing page 70. 

The meal was stirred and when necessary dried toa 
sufficient degree after the moistening, in that same box, 
and passed from there to the moulding machine, which 
moulded it in proper quantities and shapes to be put 
into the mats of a hydraulic press. 

The defense goes upon the grounds that the alleged 
invention was not new or patentable, and that there was 
no infringement. 

It was not seriously denied by the complainant that 
each of the several parts of this process or method of 
working seed into oil was old. Some of the steps are 
very old and very familiar, not only in this particular 
branch of art, but in various others which have to do 
with the crushing or grinding of natural products and 
the extraction of fluids therefrom. Abundant evidence 
to this effect will be found on pages 17, 35, 41, 53 and 
119, and the court will of course take cognizance of 
common knowledge on the subject, even without the 
proofs in the case. 

The appellant's claim to be the inventor of a patent- 
able process was largely rested in the court below, by 
his counsel, on the argument that he had made a new 
process by omitting one of the steps of the old process, 
namely, the additional grinding by the mulers. It was 
said to be analogous to the English case of Russell vs. 
Cowley, 1, Webster's Patent Cases, 467, where White- 
house was held to have invented a new process by 
omitting the use of the mandril in welding gas-pipe. In 
this court the case is rested chiefly on the argument 
that each process consists of three steps, the only differ- 
ence being that the old process, by the action of rollers 
first and mullers afterwards, ground the seed, while the 
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new process, by the use of rollers alone, simply crushes 
it. An essential similarity throughout the subsequent 
stages of each process is not only admitted, but argued. 

Whether, therefore, the old process consisted of four 
steps or three, and whether the merit of the new one 
consists in the simple omission of one step of the old, 
or in the substitution of something else in place of the 
first step of the oid, the main question for this court to 
pass upon is this: Is the process stated in the claim 
both new and patentable under the specifications and in 
the light of the facts ? 

Further statement of the facts will be reserved for 
the appropriate places in the course of the argument. 

The opinion of the court below is reported under the 


same title in Vol. 21, Federal Reporter, at page 811. 


ARGUMENT. 


1. THE APPELLANT'S PROCESS IS NOT A NOVEL AND 


PATENTABLE INVENTION, 


As we have stated, the appellant’s counsel has at one 
time treated the old process as consisting of four steps, 
and at another as consisting of three, while he has at all 
times treated the new (by which we mean Mr. Lawther'’s) 
process as consisting of three steps only. But when we 
look to see what is really done with the seed, it is clear 
that there'are in each process four steps, (1) crushing or 
breaking the seed—destroying its cellular structure ; 
(2) moistening it with steam or water, accompanied with 
stirring or other such manipulation to distribute the 
moisture uniformly; (3) heating it, and if over-wet, dry- 
ing it to the right degree of moisture; (4) expressing 
the oil. 

The clearest explanation by a witness of practical ex- 
perience was given by the appellee Hamilton, at pages 


51-53, and we therefore quote it entire here. This wit- 


ness had been in the linseed oil business since 1853 
much longer than any other witness. He said: 

“(. In the extraction of oil from vegetable seeds 
state what, in your view, are the essential steps required 
for reducing the seed to oil or extracting the oil from 
the fibres of the seed. 

A. The first is to destroy the cellular structure of 
the seed. An examination of the interior of oil-bearing 
seeds by a powerful microscope shows the structure to 
be cellular, and the oil to be distributed in very minute 
cells uniformly through the interior of the seed. The 


more thoroughly this cellular stracture is destroyed 
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the more easily the seed yields its oil and more com- 
pletely. The next step in the process is the proper 
moistening of the crushed seed or meal. Water in some 
form is necessary for the extracticn of the oil. It oper- 
ates in two ways: First, by a uniform distribution and 
subsequent heating ythe texture of the cells is broken, 
and if any of the cells are unbroken in connection with 
the crushing process they will yield oil more readily if 
thoroughly softened by the water. The other necessity 
is the application of water and heat in order to make 
the oil thin and allow it to flow out freely, the water in 
a certain measure taking the place of the oil in the seed, 
thus liberating the oil. Then the next step is the heat- 
ing of the meal for the purpose of driving off a certain 
portion of the moisture that has been communicated to 
the seed either by water or steam. If the meal be too 
moist it cannot be confined in any of the bags or mats 
that are in use‘in hydraulic pressure ; it must be heated 
and stirred to a given degree of dryness which will en- 
able it to ‘set’ under pressure. If this dryness be not 
obtained, the meal in its softened state will gush out in 
every direction. 

©. Like thin mush, J suppose? 

A. Yes, sir; no bags or mats will confine it. The 
next and last step in extracting oil is the application of 
pressure to this meal after it has been sufficiently dried. 
There are many different kinds of machines used to pro- 
‘duce these different results, but the general plan of 
crushing seed, moistening, heating to a certain degree 
of dryness for pressing, are each essentials in the pro- 
cess, which cannot be completed without each one of 
them—that is, cannot be perfectly completed. Now, to 
go back to the first step of crushing. I began business 
in 1853. Ihe system of crushing seed at that time, 


almost universally, I believe, in this country, was to 


crush it between two horizontal rollers set side by side, 
one fixed and the other pressed against it by means of 
screws or wedges, the seed being fed to these rollers by 
means of a small fluted roller, which, taking up along 
its whole length an equal amount of seed in every por- 
tion of it, in its revolutions dropped that seed evenly so 
as to be taken by the rollers and crushed. Gradual 
improvements in machinery for making oil gave rise to 
the increase in length and diameter, and consequently 
of the surface of these rollers. The smaller the rollers 
the less amount of capable work could they do. For 
many years I knew of no other system being used for 
crushing the seed than these two rollers. Afterwards a 
study of the process of extracting oil led different per- 
sons to believe that a more thorough crushing of the 
seed than could be given by two rollers at a single 
crushing could be effected by increasing the size and 
length of the rollers—diameter and length. In this way 
the rollers have been increased in size more or less 
gradually and in length, until to-day the common mode 


of crushing seed is to pass the seed between a number 


of rollers lying one on the top of the other, forming a 
stack or waliof rollers, the seed passing through each 
two of the rollers, being crushed within once as many 
times as there are rollers. If there are four rollers it 
gets three crushings; if five, four; and so on. The 
usual mode of moistening seed until within compara- 
tively a few years was, after crushing, to transfer 
it to a bed-plate on which ran a couple of muller- 
stones running around a vertical shaft on their 
edges. While under the stones a certain amount of 
water is applied to the meal. That meal is stirred by 
means of scrapers as the stones revolve, and the effect 
of the stone passing over the meal will be to distribute 


the water evenly and uniformly through the mass of 
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meal. I have never used the mullers with the object of 
crinding. I have never used them except where they 
would, even after they were discharged to the extent the 
scrapers would empty the meal, run upon a bed of meal 
from one to one and a half inches deep that would be 
permanent; and meal placed on top of that would not 
be subject to any grinding process; there would be, 
being under the weight of the stone and under the pecu- 
liar motion given to them by running around the ver- 
tical shaft, a tearing process, which would be sufficient 
to break into meal any seed that had simply been 
crushed and still adhered as flattened seed. Fora great 
many years no other or no better process of mixing the 
water thoroughly and uniformly through the meal was 
known in this country to exist. Subsequently various 
devices have been put in use for moistening meal equally 
throughout, either by means of water or steam. After 
this moistening the meal is transferred to a steam- 
jacketed heater. Llhese steam-jacketed heaters I have 
used since 1864; the first one I ever used being made 
of boiler iron, the top, or rather the sides, and bottom 
separate, and fed with steam separately. 

©. That is, you mean the spaces for the steam are 
separated at the sides and bottom ? 

A. Yes, sir; they had no connection with each 
other, except as round about through the steam pipe. 
This steam-jacketed heater had been in use for some 
years before I put it in use. J saw it in Chicago, | 
think, as early as 1862—possibly earlier. 

After the heating and drying of the meal in this heater 
it was transferred to hydraulic presses, the general prin- 
ciples of the working of which are the same in all cases. 
Under this pressure the meal having been reduced to its 
proper condition to yield oil freely, it is removed, and 
the refuse, after the pressure is removed, is known as 
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oil-cake. I have always used water for the moistening 
of the meal, and I still use it. The presses which I use 
are presses which were made in 1860—four presses— 
two made in 1860 and two in 1863. They have been 
changed in no essential particular except the boxes, 
which make a different form of cake.” 

The substance of the whole process was expressed 
by the appellant on cross-examination in these words 
(p. 119): 

“QO. TLhen those four steps have always bcen used, so fcr 
as you know,in all mills making otl mechanically — 1 
mean, as distinguished from the chemical process ? 

A. Crushing, heating, motstening and pressing have 
always been used, so far as 1 know.” 

The operation is thus seen to comprise four steps 
as we have stated. Let us compare the two processes 
step by step. 

[In the old process, thé crushing was done by rollers 
—venerally by a pair of “ pinch-rollers,” set side by 
side and held firmly by sets-crews. If the seed was 
passed through but once, the crushing was imperfect. 
(See pp. 16, 27, 37, 43, 57.) By a natural law of pro- 
gressive improvement in the arts, as explained by the 
defendant Hamilton, the mechanism for this step had 
been growing better for some time before the date of 
Lawther's patent. Many years ago, the same witness 
saw a crude apparatus for crushing by stamps in two 
mills. but the single set of pinch-rollers was long the 
usual device. In 1866,and later, the witness Evans saw 
“stacks” of rollers, arranged one over another, at Phila- 
delphia and elsewhere, and in 1868 he began to use a 
set of four rollers (p. 35). As early as 1870, a firm at 
Dayton, Ohio, used two sets of the horizontal rollers, 


one set being placed over the other and independent of 


or one revolving : 
parallel G The other 
lohich iS STelwonuny 
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it, and the crushed seed bein 
the other. (P. 36-37.) 


g¢ dropped from one set to 

The view most favorable to the appellant about this 
step is that the old rollers and the mullers together ac- 
complish the crushing or disintegrating of the seed. 
For the purpose of founding a distinction on which this 
patent can be upheld, the action of the mullers is per- 
sisteutly represented as a grinding. It is then argued 
that the essential difference and improvement is that the 
new process crushes, while the old grinds. The truth 1s, 
however, that the mullers have no such effect. They 
do not work like mill-stones—two contiguous surfaces 
revolving parallel to each other in opposite directions,, 
They travel in a circle on a horizontal bed. Their 
operation is nearly identical with that of the rollers. 
Their force is applied as a crushing weight on the meal 
under them. In practice there is always quite a bed of 
meal under them, when at work, and it is impossible to 
crind to any appreciable extent (pp. 52, 111). Evans 
says (p. 38), the function of the mullers is: ‘“ Mixing 
dampness, either water or steam, with the meal prepar- 
atory to the heating process, and thoroughly tearing 
apart the particles of seed sticking together after it 
passes through the rollers—a_ kind of kneading opera- 


? 


tion — mixing.” Abbott, a witness for defendant (pp. 
2, 44), used a stack of rollers, mullers, steam-jacket 
reservoir, and a press; and he wet the meal by water 
applied on the muller-bed under the stones. Hamilton 
makes a fair and clear explanation. He = says 
(p. 56): “ There is a twist to the line of contact 
of the muller with the bed of meal in passing 
around, which would make a tearing motion, and seeds 
which were unbroken, which were crushed but unbroken 
in the rollers, would be torn apart under the mullers, 


but the particles themselves would be rendered no 


IT 


smaller or finer. We have never used the mullers for any 
other purpose than to mix the water evenly and uniformly 
through the meal, and when we adopted the spray we 
threw aside the mullers as being unnecessary.’ And see 
Kimpler’s testimony at p. 71. 

Admitting temporarily for the sake of argument that 
in the old process the first step, by whatever name 
called, was accomplished by the rollers and mullers 
jointly, and in the new process by the rollers alone, we 
have simply a more perfect result, produced in essen- 
tially the same way by the mechanical application of a 
crushing force. 

The second step consists in a uniform moistening of 
the crushed seed or meal. In the old process it was 
done under the mullers, and in the earlier stages of the 
art quite primitively—water being thrown in by hand, 
(see p. 11). Later, a pipe or other mechanism was in- 
troduced. Scrapers traveled over the bed, and they 
with the mullers thoroughly mixed the meal. See pp. 
15, 25, 29, 39, 45, 52, 71. There is no dispute, as these 
citations show, abont this function of the mullers, 
whatever else they are said to do. On the other hand, 
the new process applies water or steam in a steam- 
jacketed reservoir. See the specifications, p. 5. Some 
of the witnesses state as an essential distinction between 
the processes, that the new one uses s¢eam and not zwater, 
and the claim is only for the use of steam (p. 5). The 
answer to thatis, that in the view of the patent law, there 
is no essential and patentable difference; and (sec- 
ondly) if there is, we do not infringe, because we use 
water only. (See pp. 54, 55.) Ihis step, then, in each 
process is simply the application of water in one or the 
other state to the meal. Any difference between the 


processes in this step is not in its essential nature, but 
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only in the perfection of the mechanism and in the 
superiority of its product. 

The third step is the heating, accompanied, when 
over-moistened, by drying to the proper point. In the 
old process this was done in a separate receptacle from 
that for the moistening. In the new process both the 
second and third steps are performed successively in the 
steam-jacketed reservoir. Lhe true theory of the effect 
of water is stated by Hamilton on page 51. If the meal 
becomes too wet it must be dried to the point at which 
it will ‘‘ set” in the mats and not ooze out. Thatisa 
matter of practical skill (pp. 38, 56). The only differ- 
ence, then, in this step is that in the old process the sec- 
ond step—moistening—was done in one place, and this 
third step, with the drying (if needed) in another; while 
in the new process, both are performed simultaneously 
in one place, and the drying (if needed) is done there, 
too. The seed varies in its natural moisture, and skilled 
manipulation is necessary for profitable results. But in 
the second and third steps in each process the same 
treatment is given, the same skill and judgment is need- 
ed ; and if any difference in the product occurs, it is due 
to a more perfect mechanism, and not to any novel or 
patentable variation in the essence of the process. 

The fourth step in each process is the expression of 
oil by some kind of press. Of course hydraulic presses, 
as the most powertul, have long been used. 

The whole process, whether old or new, as thus an- 
alyzed, consists of the four steps stated, which are es- 
sentially identical in eaeh. The differences are purely 
mechanical and incidental. Inthe old process the first 
step (on the patentee’s theory) is performed by the roll- 
ers and mullers together, and the second step by the 
mullers also. In the new, the first step is performed by 


the rollers alone, and the second and third are done sim- 
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ultaneously by the steam-jacketed reservoir, or such re- 
ceptacle for wetting and heating. In all else the two 
are precisely parallel. 

If, however, it is preferable to view it as consisting of 
only three steps, the same result is reached. Those 
three steps are stated by the appellant in his claim as 
(1) crushing, (2) moistening, (3) pressing. He ignores 
the heating as part of the alleged invention, though he 
states it in the specification (p.5). Probably he regards 
it as only an incident in the treatment of seed. It is, 
however, as important as any other step, for the purpose 
of making the oil flow freely from the meal when 
pressed. But thus stated, we see that in the old process 
the first step was done by rollers and mullers combined 
(on the patentee’s theory of operation of mullers), and 
the second by the mullers; while in the new, the first 
step is done by the rollers alone, and the second by the 
heating reservoir and its steaming apparatus. The 
“improvement” for which this patent was granted is 
thus seen to consist of the omission of one piece of 
mechanism of the two that used to perform the first 
step, and the substitution of a new piece of mechanism 
for the one that used to perform the second step. This 
Is nO new process 

Still arguing on the patentee’s hypothesis that the 
mullers gvizd instead of crush the seed, the whole con- 
troversy when reduced to its simplest elements is seen 
to turn upon this: Is or is not the substitution of 
crushing without grinding in the treatment of such seed 
a patentable invention ? Crushing is the effect of a pres- 
sing force applied perpendicularly to the plane or axis 
of the article to be crushed; grinding is the effect of 

OT 047A (<4, . , 
such a force applied obliquely, to it or of two forces 
moving in parallel planes in opposite directions. Pre- 


historic man crushed e¢rain for food into a coarse meal b 
> 
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rude implements; the old-fashioned miller with his mill- 
stones ground it. Each was the application of force in 
one of its simplest forms and apart from the mechanism 
employed could hardly in any stage of society be a 
patentable invention. The applications of either kind of 
force in the arts are innumerable and ancient. Especially 
is the use of either familiar for the purpose of disin- 
tegrating, comminuting or otherwise reducing to a fine 
state various natural and artificial products, preparatory 
to their subsequent treatment for extracting essences 
or working them into compounds. In this case, it may 
be safely admitted for argument’s sake, a larger yield 
of oil is obtained. But the cellular structure is alike 
destroved in each case, the subsequent manipulation 1s 
virtually the same and the product isthe same. There 
does not seem, then, to be any true invention in say- 
ing: “ As the first step of your process of turning seed 
into oil and cake, crush vour seed but do not grind it ; 
after that do exactly as before.” This is an improve- 
ment merely in the mechanical means of performing 
certain parts of the old process. It is a difference 
merely in the function of the mechanism. 

The theory, moreover, that Mr. Lawther is the dis- 
coverer of a natural law by which the sced when merely 
crushed will yield its oil better than when ground, is an 
ingenious surmise of the counsel of which there is no 
sufficient evidence. There is no natural law of force by 
which the flattened discs or hulls of the seed will ar- 
range themselves in a plane perpendicularly to the line 
of the force applied in the press, so as to produce a lam- 
inated structure. Such hulls will naturally arrange 
themselves in every plane indifferently as they happen 
to fall into the moulding machine. A large part of the 
meal, too, being the inside of the seed, comes from the 
rollers as well as from the mullers in a finely reduced state, 


and is just as likely to prevent the oil from flowing out 
freely in the press as meal which has been treated with 
mullers. In fact, if instead of theorizing we look stead- 
ily at the facts, we see that the increased amount of oil 
under Lawther’s method is due rather to all of the 
mechanical improvements which he suggests, than to 
his alleged invention of crushing alone. His own testi- 
mony shows this. In his rebuttal he testified at length 
as to the circumstances of his experimenting and final 
success. We reduce his testimony at pages 115 and 
116 to narration for brevity : 

‘My invention first took tangible and practical shape 
in my mind as a whole process between May 31 and 
June 2, 1874. It was the perfecting of all the improve- 
ments, the harmonious working of all the changes that 
we had made in the matter that produced the change in 
results at that time. Most of the changes had taught 
us something, and when we learned it all, we knew it. 
I don't know that I could locate any particular thing of 
any importance or magnitude. The change was 
caused by our men’s increased practical skill and ex- 
perience in working seed in that new way, added to the 
apparatus. We could not have succeeded without both 
that knowledge and the proper appliances. The whole 
thing was a series of infinitely small steps. I have no 
record of any experiment or change in the apparatus 
from May 30 till after June 2. One of our greatest dif- 
ficulties was the uniform moistening of the seed. We 
changed the moistening apparatus in a great many dif- 
ferent ways. Some cf such changes may have been 
made at that time. I don’t know that any change was 
madein the rolls at that time, or in the heater, and prob- 
ably not inthe presses. At those dates and for sometime 
previously we crushed the seed under rolls as the first 


step; andthen moistened it, and then heated it and then 
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extracted the oil by pressure. That is the process 
to-day.” 

The testimony of Hamilton also shows that the differ- 
ence if any, is in the practical skillemployed. The witness 
Evans at page 40 says in effect the same thing, and says 
that he has analyzed many samples of cake made by 
the two processes and found no better result by Law- 
ther's. The alleged tendency of the seed worked by 
mullers to become pasty and absorb oil is not due to 
any grinding action, but merely to differences in the 
manipulation — the practical skill of the workman. 
Evans says (p. 38): ‘“ The long working of the seed 
under the mullers produces a pasty condition unless 
there is enough water put in; and this can be rectified 
by putting in water or steam to a certain extent. The 
application of more or less water or steam to the mass 
is very much a matter of practical skill. Some seed is 
damper than other, and the amount of dampness you 
use in working that seed is not as much as is required 
to work seed that is very dry.” Hamilton also says (p. 
56): “The mullers produce a pasty condition if used 
long enough on meal unsupplied with water. That can 
be rectified by the addition of water to bring it back to 
its original dry or mealy condition. ‘There is norule or 
principle about the application of moisture to this meal. 
It is nothing more than a matter of practice and skill 
that may be applied by any manufacturer. We want 
enough to make it work thoroughly, and little enough 
so the time consumed in drying off and heating will not 
interfere with the action or running of the other ma- 
chinery. The quantity of the moisture varies with the 
seed and other details of the business. We often use 
seed that requires nomoistening. Other that is thor- 
oughly dry requires much moisture.” Mr. Lawther’s 


detailed statement throughout his testimony in rebuttal 


regarding his experience, shows that his success did 
not depend on the change from rollers and mullers to 
rollers alone, but on his numerous minute changes, 
none of which were changes in steps of the process, 
but in the mechanical perfection of the devices used, 

[he argument has proceeded so far on the admission 
for argument that the mullers had a grinding action. 
But as a matter of fact they had not; and their chief use 
was to mix the meal and temper it uniformly with water. 
We have already cited the passages which establish this 
fact; and here only recur to them to show clearly our 
position. Though no specific finding of fact is contained 
in the record, it is a fair inference that the court below 
so found. 

The principles of law which apply to this state of facts 
are so well settled that we need but little space to state 
them or cite authorities. We assert that this patent is 
void, because it is for a process in prior use; because if 
new in any sense, it is simply a variation in applying an 
old method or process to a new but analogous use not 
rising to invention; and because it is an improvement in 
mechanical details and in the perfection of the result, 
only springing from mechanical skill. 

[his process is not a “process” within the sense of 
the patent law, as construed by the cases 

Corning v. Burden, 15 How. 252. 
MacKay v. Jackman, 12 Fed. R. 615s. 
Goss v. Cameron, 14 Id. 576. 


Walker on Patents, §§ 3-14. 


The case of 


Eachus v. Broomall, 115 U. 5. 429, 


1s 


exhibits a somewhat similar attempt to claim as a “ pro- 
cess" a trifling improvement in the method of treating 
the material of an old product. 

Western Electric Co. v. Ansonia Co., 114 U.S. 447. 

Hollister v. Benedict, &c., Co., 114 Id. 59. 

King. v. Gallun, rog Id. gg. 

Pearce v. Mulford, 102 Id. 112. 


Vinton v. Hamilton, 104 Id. 485 


are applications of the principles of law we have 
referred to. 

i We now recur to the other position taken by the ap- 
pellant’s counsel that the patent is sustainable on the 
principle of the Whitehouse patent for welding gaspipe 
without a mandrel. That case is not analogous. There, 
| the pipes had been welded by putting a mandrel in 
a) HT them. The inventor disused the mandrel, and thus 
made an entirely new process throughout. To make 
that case like this, it would be necessary that pipes had 
been welded partially without mandrels, and the process 
completed with them, and that the inventor had said: 
ot “Weld them without mandrels from beginning to end of 
the operation.” But this extension of the first step 
would not have been a patentable invention, for it would 
have amounted only to doing perfectly what before had 


been done itnperfectly by the same device. 


I]. ‘THE SPECIFICATIONS DO NOT TRULY AND DEFINITE- 
LY DESCRIBE THE MEANS USED TO CARRY OUT THE PROCESS, 
OR THE ESSENCE OF THE PROCESS, AND THE CLAIM IS TOO 
VAGUE AND EXTENDED. 
As pointed out by the court below, the patentee has 
it not described any of the mechanical devices used in his . 


‘| process. I:specially has he not stated with necessary 


precision the extent to which the crushing of seeds 
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should be carried. 


This seems a fatal defect, because 


the crushing is made the vital point of his process. For 


aught that appears on the face of the patent, the old 


style of two pinch-rollers, ans 


suffice tor his process. 


i single 


would 


Yet all the appellant’s proofs 


tend to show that that was imperfect in the old process. 


And all his witnesses seem to identify in their minds the 


stack of rollers, generally “ five high,” 


essential! 


part of his method, and one even goes so far as to say 


(pp. 25, 27) that repeated crushings with the old rollers 


would 


rollers. 


well as the same number with new 


The patentee, therefore, has not given that true and 


full description of the essentials of his invention which 


he must give as the price of his monopoly. 


In another respect he has offended by the insertion of 


something as necessary which is needless and indeed 


ine yperative. 


rollers. 


mainiy in conveyins 


That isthe feeding 


ss 


‘My process 


the oil seeds throug 


under pressure " to the 


constsls 


a vertical 


supply tube and feeding roller at such degree of pres- 


sure to powerful revolving rollers that each seed is indi- 


vidually acted upon and the oil-cells fully crushed and 


disintegrated.” 


Now, in the first place, this sentence contains his main 


Statement 


invention 1s: 


and if correct, it 


amounts to nothing but feeding minute articles by a 


very common mechanism to rollers, which draw them 


in and crush them — something which 1s 


a patent process than rollin 


plane. 


xs barrels down 


more 


inclined 


In the next place, the patentee here and in the two fol- 


lowing paragraphs of the specifications clearly states 


as necessary, the feeding of the seeds under pressure, 


because they otherwise would not feed regularly to roll- 
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lers at high speed and pressure. The idea seems to be 
that unless they were fed under pressure, in other words 


were pressed or pushed by some force in the rear they 
would not readily be drawn between the rollers. but 
this is totally false. Any one with a meagre knowl- 
edge of mechanics knows that light and small substan- 
ces are readily drawn without pressure between rollers 
at high speed closely pressed together. And the wit- 
nesses vans (pp- 37, 38), Abbott (p. 43), and Hamilton 
(p. 58) show that the idea is entirely illusory ; the “ pres- 
sure’ on the seeds ceases the moment they are released 
from the fluted feed-roller and dropped on the inclined 
plane, down which they slide to the rollers. It is anoth- 
er instance of the vague theories that mark this case. 
The patentee, then, has stated in his patent as necessary 
to operate his process something which is impossible in 
in mechanics, under the conditions stated, which is false 
in fact, which neither he nor any one puts in practice in 
their mills, and which the appellees do not use. He is 
therefore left to the dilemma: If this is essential to 
Lawther’s process, Hamilton and Goodrich have not in- 
fringed that process; if it is not essential, Lawther has 
misstated his invention very materially. 

In the third place, as suggested by the learned Judge 
who wrote the opinion below, the patent is void because 
of its vague, most indefinite and ali-embracing claim. 
The claim must be construed by the light of the speci- 
fications. We have just seen what the specifications 
state as the main conception of the invention of. But 
the claim is expanded far beyond that. It embraces the 
same process substantially, consisting of four successive 
steps in a certain arrangement, which has been in use in 
every mill in this country for many years. 

The counsel’s argument, that because his client’s im- 


provement has made much saving he ought to be pro- 


oi 


tected by the patent law calls for one remark —it is 
a palpable petitio principii. The books are full of cases 
where useful improvements have been held not patent- 
able, because they embodied mechanical skill, not in- 
ventive talent. The patent law was made to protect 


only those useful improvements which are patentable. 


lil. THERE WAS NO INFRINGEMENT. 


We do not dispute that if the patent is good, we have 
used the process claimed—provided that the claim covers 
the use of water as well as of steam. but the appellant 
should be held to be equitably estopped by his acquies- 
cence in the purchase of a set of rollers by the appellees 
for the purpose of working seed without mullers. The 
appellant has a later patent upon the rollers, or the 
special kind of rollers and frame that the appellees 
bought (p. 30.) They were bought of the witness Mc- 
Donald, a manufacturer, who made Lawther’s patented 
machinery (pp. 18-22.) They proved defective in 
material or workmanship, and considerable correspond- 
ence (pp. 60-69) ensued, and finally McDonald and 
Lawther went to the appellees’ mill at Milwaukee in 
September, 1881, (pp. 20, 31, 32) to examine the rollers. 
There, and later at McDonald's office in Chicago, 
Lawther learned from the conversation between Mc- 
Donald and the appellees, that McDonald was selling 
them sucha set of his patented rollers; and though 
McDonald was not his agent for sale of the patented 
rollers, Lawther acquiesced in the sale, as his counsel 
concedes. We admit that acquiescence in a sale of 
patented machinery that might be used in either the old 
process or the new, would not of zése/f import acquies- 


cence of the patentee of both machinery and process 
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in the use of the process. But the facts go 
farther. McDonald was at the mill several times (p. 
19) in the latter part of 1881, observed the appellee's 
process and had it explained. For working that pro- 
cess this suit was brought. The mullers were in the 
mill, but disused and out of gear (p. 19). The appellees 
then used the contrivance for spraying water above de- 
scribed. They had used it over a year—perhapsa year 
and a half—when Hamilton testified on August 11,1882 
(p. 65). They had also used the steam-jacketed res- 
ervoir for heating since 1864 (p. 53), and after disuse 
of the mullers, applied water by the spraying apparatus 
at the heater (p. 19). Consequently, when the appellant 
was at the mill, in September, 1881, the entire apparatus 
for working his process—rollers without mullers, a heat- 
ing reservoir with spraying device, and presses—was 
there, in working order (except as to the defective roll- 
ers), and was the only working apparatus there for carry- 
ing on the work of a large linseed-oll mill. Yet Mr. Law: 
ther stood by, silent. He was the patentee of both the 
crushing apparatus and the process. His practiced eye 
was (or should have been) open to the machinery and 
process of that mill. But his mouth was closed. He 
knew that the appellees were buying of McDonald a 
set of his patented rollers, which were ordinarily used 
for his patented process. The presumption was that 
this set were for such use. He should have protested, 
have warned the appellees that they were in danger of 
trespassing. At least, he should have inquired of their 
intent, that they might be under no misapprehension in 
buying and using therollers. But he did none of these 


things. In short, he is estopped. 


CHARLES E. SHEPARD, 
Counsel for Appellees. 
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BRIEF FOR APPELLANTS IN REPLY 


MAY IT PLEASE THE CouRT: 


In appellee’s brief it is practically conceded that Law- 
ther was the first to discard the muller-stones; that in the 
old art the seed were first crushed between rollers, and 
then subjected to the action of muller-stones, then heated 
and moistened, and the oil expressed; and that in the new 
or Lawther process the seed are first crushed between 
rollers, and then heated, moistened, and the oil expressed, 
without subjecting the same to the action of muller-stones, 
in any part of the process. 


If it be admitted, or taken as established from the rec- 


ord, that the muller stones in the old process had an in- 


jurious or grinding effect upon the seed, and that by their 
omission in the new process, the seed not being ground, a 
flaky stratified cake was produced, resulting in a largely 
increased yield of oil, we think it must be conceded that 
the new process ts a patentable and valuable improvement. 
And upon the proposition of its patentability when thus 
considered we do not care to offer anything in addition to 
our former brief. 

Notwithstanding the fact, however, that the court be- 
low, as will appear from its opinion, decided the case upon 
this state of facts, which it found from the record, appel- 
lees do not rest their defense upon this proposition. But 
they proceed to deny the facts that the muller stones 
grind, and that the new process results in any increased 
yield of oil. 

By way of reply we desire to call the court’s attention 
to the record. 

That Judges Drummond and Dyer did hold the view of 
the facts as above stated will appear from the following 
extract from Judge Dyer’s opinion: 

« By this process it is claimed that greater certainty is 
attained in suitably crushing the entire mass of seed, and 
also that from a given quantity of seed a larger flow of 
oilis produced than from an equal quantity subjected to 
the action of muller stones, and 7t must be admitted that 
the proofs tend to sustain this claim.” (Addendum, 3.) 


And also: 


“It may be true that by the omission of the muller 
stones certain injurious effects upon the seed produced by 
the alleged grinding or tearing action of the stones are 
avoided; but this would seemto be due rather to a change 
in mechanical appliances than to the discovery of a new 
and original process in the sense in which that term must 
be here considered and understood. The crushing of ole- 
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aginous seed so that ultimately it may be in condition for 
the application of hydraulic pressure was always a step, 
and necessarily the first step, in the process of extracting 
the oil therefrom. As we have seen, that step was for- 
merly accomplished by means of rollers and muller stones. 
The ‘compl: inant ascertained by practice that in crushing 
the seed the tearing, pulverizing action of the muller stones 
was injurious, and so he dispensed with that mechanical 
operation in the crushing step of the process, and employed 
the rollers alone. He thereby simply omitted one of the 
instrumentalities previously used in the first stage of treat- 
ment of the seed. TZhrs was undoubtedly a useful improve- 
ment, but it was not the invention or discovery of a new 
process.” (Addendum, 4.) 


The uniform testimony of appellant’s witnesses, all prac- 
tical linseed millers, is that muller stones did grind the 
seed. McDougal says: 


«“Q. When you say you obtain by this process one 
and six-tenths pounds more of oil to the bushel of flaxseed, 
what method do you compare with the one that you use?’ 

A. With the method by which they ground up the 
seed by muller stones, and used water to dampen with, 

Q. Did the mullers do any grinding: 

A. ‘They ground it up finer.” | Rec., 14.) 


W oodman says: 


«After that the crushed seed was placed under the muller 
stones similar to the model No. 3; water was introduced 
into the meal, and it was ground up. The water was 
thoroughly mixed into the mass. After grinding it up a 
sufficient length of time it was taken out and put into 
heaters, a heater for each press.” (Rec., 24.) 


And also: 


“QQ. Does not the manufacture of oil from seed de- 
pend primarily for its results upon the principle of thor- 
oughly crushing the seed? 

A. Well, I should answer that, in a measure, it does, 
taken in combination with other methods of working the 


seed. Vo matter how well the seed was crushed, tf it was 
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placed under the muller stones it would have very little ef- 
fect, as the muller stones would destroy the hull of the seed 
and leave it ina bad condition; but by being warmed in 
the heater without the use of muller stones, and the 
introduction of live steam the gradual reduction of the 
seed is desirable, so considered.” (Rec., 26.) 


And also: 


“Q. Was the seed as thoroughly crushed by the old 
process as by the new? 

«A. Not for the purpose of extracting the oil from 
it. In some respects it was more thoroughly crushed; 
the hull of the seed was more broken up; I mean broken 
up by the rolls. What escaped the rolls the mullers fin- 
ished up.” (Rec., 27.) 


Hardy says: 


“The rolls that I have always saw used in a great 
many mills were short, and with many of the crushers 
they merely wanted to break the seed with the rolls and 
do the balance of the work with the mullers.” (Rec., 
16. ) 


Mr. Lawther says: 


“Q. Have you examined and are you familiar with 
the operation of oil-making mills in various parts of the 
country, and to what extent? 

“A. Iam famliar with the operations, and have had 
something to do with thirty mills at least in this country. 

“(. Have you examined the mills of other countries? 

“A. IT have; in Great Britain only. 

“Q. Prior to your invention of the patented process 
under consideration, what was the process in general and 
most successful use among mills for the treatment of 
oleaginous seed for the production of oil? 

«A. Well, the process in use, so far as I ever saw it, 
and I think was the one in general use, was as follows: 
Crushing the seed between rollers, grinding it in what 
was called muller-stones with the addition of a quantity 
of water, heating, and then pressing by hydraulic presses. 

“Q. Explain briefly your patented process. 
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«“ A. It consisted in crushing the seeds by rollers, heat- 
ing and moistening by direct and indirect action of steam, 
and then pressing. 

“Q. What objects did you seek to obtain by this 
process? 

“A. Uniformity in the crushing and moistening the 
seed. We wanted primarily, of course, to get more oil, 
the oil being the more valuable part of the product, and 
to do that it was necessary to crush our seed to such a 
condition as would allow the presses to express it. The 
grinding operation of the muller-stones was either too 
much or too little, or both combined; the soft or fine part 
of the meal protected the coarser parts and prevented the 
stones from grinding it unless the operation was continued 
so long as to reduce the fine part to a paste. The objec- 
tion to its being in this pasty condition was that the oil 
couldn’t get out of the cake after the press had condensed 
the cake. Now, if there were any imperfectly crushed 
or unground portions, the finer portions protected. them 
in the press and they did not yield their oil. ‘The water 
was put into this meal in a mass, more or less; the part of 
the meal that it would come in contact with would be too 
wet; subsequent mixing and heating did not distribute it 
uniformly. A portion remained too wet and a portion too 
dry, but intimately mixed together. It seems to be neces- 
sary to have a certain amount of moisture in the seeds. 
Too much interferes with the yield of oil and too little in- 
terferes with the yield of the oil. If a portion of the 
meal was too wet and a portion too dry, the average 
moisture might be'right, but the result would be imper- 
fect. We got over the difficulty of this moistening oper- 
ation by adding water to the crushed seeds in such a 
gradual manner that we could not over-wet any portion; 
a repetition of the operation would add the requisite 
quantity. I used steam because it was the finest subdi- 
vision of water that I could get. ‘This operation of the 
stones—I mean the old process of muller-stones—is done 
in a mass. ‘The stones, of course, did not discriminate 
between that portion that was ground enough and that 
portion that was not ground enough, so we had to go to 
an arrangement by which we could crush each seed indi- 
vidually. That we accomplished by feeding a thin sheet 
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of seed to the rolls. This method of crushing and 
moistening resulted in a flaky cake—stratified cake—and 
an increased yield of oil. 

“«(. What is the extent of that increased yield of oil, 
if you knowr 

«A. It has been approximated at a quarter of a gal- 
lon of oil to the bushel; equals four to five per cent. less 
oil that is left in the cakes. ‘That means an increase in 
the actual yield of oil of about twelve and a half per 

3° sf » ~ ‘ 
cent. (Rec., 29, 30. ) 

It is doubtless true that the amount of grinding, tritura- 
tion or tearing of the seed done by the muller-stones 
would depend upon the length of time they were run 
upon the seed, the weight of the stones, the condition of 
the seed, and perhaps the amount of seed upon the bed. 
All of this goes without saying. Different men may have 
nroduced with the mullers slightly different results in de- 
eree, but all produced to some degree the same result in 
kind. It stands to reason that wherever the muller-stones 
were used upon the seed, with whatever purpose or in- 


tention, some reduction of the seed thereby must have 


taken place, as the witnesses above testify. 

One of the necessary consequences of the practice of 
Mr. Lawther’s process is the production of a stratified or 
flaky cake after the oil has been squeezed out. This is 
due to the fact that the hulls or shells of the seed are not 
broken or comminuted, or ground up fine, or triturated, or 
torn apart by the action of any twisting, grinding or tear- 
ing instrumentality such as muller-stones. In the Law- 
ther process the seed are simply flattened by a crushing 
pressure. The flattened shells or hulls go into the cake 
and the cake comes out of the press in a laminated or 
flaky condition. 


Mr. Lawther says: 


‘This method of crushing and moistening resulted in 
a flaky cake——stratified cake—and in an increased vield of 
ou.” (ec. Ma 


Mel Jougal says: 


«Q. How does the manner of crushing the seed by 
the Lawther process tend to save anything—by the 
thoroughness with which it is done, or by anything pecu- 
liar in the process? 

«A. Well, it crushes it, flattens the seed out, it opens 
the pores so that when it 1s put into the press it allows 
the oil to run out better, we think, than when run through 
muller-stones, which glues it up. 

«(. Isn’t it simply the difference of thoroughly crush- 
ing that makes the difference?’ 

‘+A. No;I1 think it is the manner of crushing that 
nakes the difference.” (Rec., 14, 15.) 

Woodman says: 


“*Q. Please describe the condition of the cake in the 
two processes after the pressure has been applied. 

-” A. In the Lawther yrocess the cake 1s what Vou 
might call flaky. The little particles of the hull not being 
broken up, they lay in strata in the cake: they all lay 
down one way. ‘There is a grain to the cake—regular 
orain. This is not the case with the cake made by the 
Collahan machinery. ‘The cake of the Collahan machin- 
erv seems to lack the flaky character. by the Collahan 
machinery I mean the old muller-stone process.” (Rec., 25.) 

The learned counsel for appellees finds it necessary to 
dispute the testimony of these witnesses without adducing 
any evidence whatever to support his position. But the 
testimony of the witnesses ts better than any theorizing ot 
counsel. Moreover thestatement by the learned counsel that 
‘ There is no natural law of force by which the flattened 
‘‘ disks or hulls of the seed will arrange themselves in a 
‘ plane perpendicularly to the line of the force applied in 
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contrary to the accepted experience of mankind about 
things in general, as well as the testimony of the witnesses 
concerning the result upon the flaxseed in Lawther’s pro- 
cess. It is this flaky, stratified cake which distinguishes 
Mr. Lawther’s process from the old process. And if the 
old process did not, as counsel now contend, differ 
materially from Lawther’s process, why did he not bring 
some testimony to show the character of the cake pro- 
duced by the old process. ‘The Lawther patent expressly 
describes the kind of cake resulting from the new process, 
that it is “ of open grained, flaky nature, capable of being 
« split in regular pieces, at right angles to the direction of 
“ pressure.” (Rec., 33.) The witnesses testify as above 
as to this peculiarity of the cake produced by the Law- 
ther process as that distinguishing it from the cake pro- 
duced by the old processes. The oil produced by the 
one process is of course the satne in appearance as that 
produced by the other. ‘The acts done upon the seed in 
both processes are transitory and pass away as soon as 
done. Witnesses may testify confusedly as to the nature 
of these acts without fear of contradiction. But the oil 
cake made and sent out from the factory day by day 
bears upon it the “ear-marks” in every instance of the 
‘treatment to which the seed has been subjected. And if 
the appellees had been able to produce a single instance of 
the older process having resulted in the production of a 
flaky oil cake it would have been worth all of their 
vague testimony to the effect that they did not use the 
mullers to grind the seed, or with the intent to grind the 
seed. But throughout the whole record an absolute and 
conspicuous silence is observed among appellee’s wit- 
nesses concerning the character of the cake produced by 


the old process where the muller-stones were used. And 
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now appellee’s counsel feels obliged, in support of his 
case, to deny the existence of a self-evident natural law 
of force, viz: that thin, flat bodies under pressure will 
prefer to lie down flat than to stand up on edge. 

The testimony is equally clear that the new or Lawther 
process results in a largely increased yield of oil. 

The patent states that the new process “ produces a 
* greater yield of oil.” (Rec., 33°) 

McDougal says: 


“Q. What results do you attain by the use of this pro- 
cess as compared with the older methods that you 
know of? 

“A. We can make a cake that has four per cent. less 
of oil in it than the old way? 

™ (). Do you mean [to say that you obtain a yield ot 
more oil by this process: 

«A. That means about one pound and six-tenths of a 
pound more oil out of a bushel of flaxseed. 

“Q. Ina mill of the capacity of yours, how much oil 
saved does that mean a day? 

«A. That means 320 gallons a day saved- 

“Q. Atthe present price of oil, what 1s that amount of 
oil worth? 

*“A. About $160.” (Rec., 12, 13.) 

*“Q. When you say you obtain by this process one and 
six-tenths pounds more of oil to the bushel of flaxseed, 
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what method do you compare with the one that you use? 

“A. With the method by which they ground up the 
seed by muller-stones and used water to dampen with.” 
Rec., 14. } 

Hardy says: 

“Q. What difference, if any, is there in the yield of 
oil between this old process and the process you are now 
using, which you call the Lawther process? 

«A. With us it has been from three to five per cent. 
better yield of oil with the Lawther process than with 


the other. 
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“Q. About how much oil is that per bushel, Mr. Hardy, 
on the average? 

«©A. It would be about a pound to the bushel of seed.” 
(Rec., 15.) 


Woodman says: 


«“Q. Is there any difference in the amount of oil ex- 
tracted, between the old process and the Lawther process? 

«A. Ihave found a difference of about two pounds to 
the bushel of seed more in Lawther than in the old style 
of machinery used by me. 

“Q. That isa little over a quarter of a gallon of oil to 
the bushel, is it not? 

“A. Yes, a fraction over, seven pounds of oil being a 
gallon. 

«@. What has been your practice, Mr. Woodman, with 
regard to the making of tests in the running of your mill 
to determine the yield of oil; how often have you been 
accustomed to test that matter? 

“A. When I was running the Collahan machinery I 
made tests myself about every day; that is, during the 
last two years that | run the Collahan machinery. Since 
[ have been using the Lawther machinery I have made 
tests six times during the twenty-four hours’ work; that 
is, a cake was taken out every four hours and tests made 
upon those cakes. 

«(Q. Your statements of the comparative yield of the 
Lawther process and the old style process used by you 
is based upon these tests, 1s It. 


°-. 3.” (Rec., 3%.) 


Lawther says: 


« ‘This method of crushing and moistening resulted in a 
flaky cake—stratified cake—and an increased yield of oil. 

“Q. What is the extent of that increased yield of oil, 
if you know? 

“A. It has been approximated at a quarter of a gallon 
of oil to the bushel; equals four to five per cent. less oil 
that is left in the cakes. ‘That means an increase in the 
actual yield of oil of about twelve and a half per cent. 

“«“Q. Now, Mr. Lawther, state generally and briefly, if 
you are able, what number of mills have adopted your 
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process under your authority, and whi ut is the aggregate 
saving per annum by use of the same? 

«A, ‘There are thirty -one mills now erected: capacity 
of about four and one-half million of bushels per year. 
That would be a s: iving of a million gallons of oil; at the 
present price of oi! that would be one e-hall million dollars 
per annum that is saved.” (Rec., 31.) 

The appellee Hamilton nimecit, when confronted with 
the question of comparative benefits of the old and new 
process, seeks to evade en the comparison. And 
though directly asked by his own counsel to make the 
comparison between the old process and the Lawther 
process, he does not do so, but compares the Lawther 
process used by him with five high rolls with the 
same process when used by him with two sets of pinch 
rolls. And he nowhere compares the results of the Law- 
ther process with the results of the old or muller-stone 
process, though he had formerly been using the muller- 


stones. 
Mr. Hamilton Says: 


“Q. Compare your product with the product by the 
Lawther process? 


‘A. Onur product as it isnow.or has been inthe pi ast? 
‘Q. Whichever way you have m: nite your comparison? 
“« A. We consider now that our cake is as free from oil 


as any that is made bv hydraulic pressure. 
«Q. How was it before you adopted the Lawther roll- 

ers? 

«A. When we used the single pair or'pinch-rollers the 

yield could be made equally good by diminishing the 
amount of work the rollers were required to do in a given 
time; and when we used two sets of pinch- -rollers, one 
above the other, the result in the yield of oil was fully 
equal to anything we have worked since. 

«Q. You have compared the product that you have 
made with the two sets of pinch-rollers with that you 
have made with the set of Lawther rollers? 


a See, Orr. 

*«Q. And you state your cake was as free from 
oil, that the yield of oil was as great by the use of the 
two sets of pinch-rollers as by the set of Lawther 
rollers you are using? 

“A. Quite as good; there was no essential difference. 
Sometimes, from the manner of working, a slight differ- 
ence in the product will arise under any method of 
manufacture, from differences in the quality of 
the seed, and from differences in the working, the 
process of working, the application of too much 
heat or too much moisture. It is a matter of great 
importance that the operator shall be a man of ex- 
perience and judgment, and capable of breaking just 
the quantity of seed that is to be fed, of moisture th: at is 
to be used, of heat that is to be applied. 

«Q@. Did you hear the testimony of witnesses for the 
complainant as to the amount of saving produced by the 
Lawther process? 

«A. I did. 

“>. So far as your knowledge goes, state whether 
there is such saving? 

“A. Well, there is a saving in proportion as the seed is 
evenly crushed, other parts of the operation of extraction 
being equal. The primal element of success is the 
thorough crushing of seeds. One set of pinch-rollers 
would not do it as “thoroughly as a stack of five rollers; 
five rollers would not do it as thoroughly as a stack of 
four rollers, provided the five rollers were allowed to get 
out of order, while the four were kept continually in con- 
dition. 

“«@Q. Can the seed be as thoroughly crushed and ground 
under the old process, properly applied, as by the Law- 
ther process? 

“A. By the old process you mean two pinch-rollers? 

“«Q@. Yes, sir; or any modification of that style of 
rollers: 

‘“ A. If ground the same number of times in the old 
pinch-rollers as ground in the Lawther rollers, the result 
would be fully equal under any circumstances.” (Rec., 
50, 57-) 
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But he does not say that grinding with the muller- 
stones, as in the old process, would or could be equal to 
the Lawther or new process. 

He ceased using the muller-stones when he adopted 
the steam-spraying device, which was about a year and a 
half prior to the date of his deposition. And the interval 
between the adoption of the spraying device and the 
getting of the five high rolls, was when he used the two 
sets of pinch-rolls with which he produced the results, 
“fully equal to anything we have worked since.” 

‘“ When we adopted the spray we threw aside the mull- 
ers as being unnecessary.” (Hamilton, Rec., 56.) 

“Q. How long have you used this contrivance for 
spraying water as you have described it? 

« A. Something over a year; possibly a year and a 
half.” (Hamilton, Rec., 55.) 

«Q. * * * Up to what time did you use the old or 
horizontal crushing rollers? 

“ A. I used these until a year since. 

“Q. What did you substitute for them then? 

“A, The first substitution for a single pair of rollers 
was the adding of an additional pair of rollers—two pair 
of pinch-rollers, one above the other. The seed first 
passed between one set and then the crushed seed was 
passed to another set. 

«Q. What did you use next after that, if anything? 

“A. Asset of five rollers purchased of the complainant 
in this action, or of his agent and with his consent, he 
knowing of the transaction.” (Hamilton, Rec., 53.) 


It would thus seem that Mr. Hamilton’s testimony tends 
rather to corroborate than to contradict appellant’s wit- 
nesses. 

And it appears, moreover, that the claim of his counsel 
to the effect that the increased yield of oil is due rather 


to the superior efficiency of the five high rolls as a crush- 
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ing agency over the old pinch rolls, is totally without 
foundation in fact. And this claim is still farther shown 
to be without any basis by the following from Mr. Law- 
ther’s deposition: 


“@. Have youever known ofa mill where your five 
high roll crusher, Exhibit 1, was used in connection with 
muller-stones as a substitute for the old-fashioned crusher ? 

a. o> (a 2 

‘“* @. Where and when was that? 

“A. Well, they have been so used at Amsterdam, New 
York, up to within a month, perhaps. 

*Q. What was the result upon the yield of oil from 
that use of the five high rolls with the muller-stones? 

« A. I could not tell you what the result was before the 
change was made, but after the change their work was 
essentially the same as the other old process mills of the 
country. 

«Q. Is the number of rolls an essential part of your 
plan, or do you use five just for convenience? 

« A. I think it is not an essential part; we use five be- 
cause it is a convenience. 

“Q@. Have youever worked a different number of rolls; 
and, if so, how many?’ 

“A. Yes,sir; 1 have; we have worked four in the set. 

“Q. How did they work? 

«A. Essentially the same as five, with the exception of 
the difficulty of operating them. 

“QQ. What difficulty? 

«A. Itis a mechanical difficulty; we cannot belt them 
conveniently. An odd number of rolls is best for beiting.” 
(Rec., 30, 31.) 


It is urged in appellee’s brief that the specification of 
the patent is defective. 

In reply to this it is sufficient to say that no such point 
was made in the testimony, nor upon the argument below, 


nor was any such defense set up in the answer. The sole 
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foundation for a discussion here upon this question is a 
chance remark by the court below about a matter not 
discussed and not at issue. Had there been any defense 
of this kind made we would have taken the testimony of 
persons skilled in the art to whom the specification is solely 
addressed in this particular and would have thus shown 
that the specification is sufficiently full, clear and exact for 
persons skilled in the art to understand the mechanisms 
and mechanical devices incidentally referred to in the spec- 
itication. Moreover the machinery necessary to carry out 
the process was old and well known and needed no de- 


SCcri ption. 


With reference to the contention now made that Mr. 
Lawther is estopped from this suit because of neglect to 
notify appellee at the time of his visit to their mill that the 
use of the five high rolls without the muller stones would 
be an infringement, we have to, reply: This visit was in 
September, 1881. (Rec., 20.) | The bill of complaint was 
sworn to November, 1881. (Rec., 3.) Here is no neg- 
lect. In the ordinary course of business this is a very 
short allowance of time. Moreover, it does not appear 
that Mr. Lawther knew at the time of his visit that ap- 
pellees had dispensed with or intended to dispense with 
the muller stones. It now appears from a more careful 
inspection of the record that they had discarded the mul- 
ler stones and began infringing about a year before they 
bought the five high rolls; but it nowhere appears that 
Mr. Lawther had any knowledge of that fact, and in 


truth he did not. 
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In conclusion: It is certainly established by the testi- 
mony in the record: 

1st. That in the old process the muller stones did 
grind, triturate or tear the seed. 

2d. That Lawther by omitting the muller stones in 
his new process avoided this comminution or grinding 
so as to produce a flaky, stratified cake, and thereby a 


largely increased yield of oil. 


While the difference between the old process and the 
new, or Lawther process may be said, when the two are 
considered simply in respect to the machinery necessary for 
practicing them, to consist merely in the omission of the 
muller stones: still, it must be admitted, when the two 
processes are considered in respect to the processes them 
selves, the acts or series of acts done upon the seed, 
and the results produced thereby, that there is a much 
wider, broader and more important distinction, which in- 
volves generically the principles and modes of operation 
of the two processes. ‘The one produces an homogeneous, 
pasty cake, which tends to glue or dam the oil up in the 
cake, or to prevent it from flowing out, as the witnesses 
say. While the other produces a flaky, stratified oil cake 
from which the oil can readily flow. The one grinds and 
pulverizes the hulls of the seed, the other crushes them 
under pressure, flattens them out, and preserves them as 


nearly whole as possible. In the one the ground hulls of 


g 
the seed when in the press serve to absorb oil, dam it up 
and prevent its escape from the cake; in the other the 
flattened hulls when in the cake serve to assist the escape 
of the oil by producing a flaky, stratified cake full of hor- 
izontal seams along which the oil finds an easy passage. 


The new process is, in short, a practical application to 


17 


the art of extracting oil from seeds of the well-known 
principle or natural law that thin, flat particles will ar- 
range themselves in laminz at right angles to the direc- 
tion of pressure, producing a flaky, stratified mass or 
cake out of which liquids will readily flow. 

Since we prepared our brief, filed at the last term, this 
court has rendered its decision in the case of the Wew 
Process Fermentation Co. v. Maus et al. That case and 
this case were both under consideration in the court below 
at the same time by the learned Judge Drummond, who 
decided that case, and who sat with Judge Dyer in this 
case. 

This case was first heard by Judge Dyer, sitting alone. 
Afterwards, upon his own motion, the learned judge or- 
dered that the “ case be reargued before the full bench.” 
(Rec., 11.) And it was then argued before Judges 
Drummond and Dyer, Judge Drummond concurring in 
the opinion. We have always felt that the same error 
was committed in both cases by the court below, and from 
the same cause, viz: a misapprehension of the scope and 
character of process patents. The case of Wew Process 
Fermentation Co. v. Maus, in this court distinctly reaffirms 
the legal propositions for which we have and do contend. 


Respectfully submitted. 
Joun W. Munpay, 
EpMUND ADCOCK, 


Counsel for Appellant. 
Cuicaco, October 5, 1887. 
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RANSOM F. HUMISTON, &C., VS. JAMES P. WOOD ET AL., &C. 


1 UNITED STATES, 


Eastern District of Penvi sylvania, ; set: 


The President of the United States to the judges of the circuit court 
of the United States in and for the eastern district of Pennsylvania, 
Greeting : 

Because that in the record and process and also in the rendering 
of judgment in a suit before you, between Ransom F. Humiston, a 
citizen of the State of New Jersey, to the use of William P. Horton, 
a citizen of the State of Ohio, plaintiff, and James P. Wood and 
Joseph Wood, copartners under the firm of James P. Wood and 
Company, citizens of the State of Pennsylvania, defendants, in a plea 
of trespass on the case, a manifest error has intervened, to the great 
damage of the said Ransom F. Humiston, to the use of William P. 
Horton, as in their complaint has been stated, and as it is just and 
proper that the error, if any there be, should be corrected in due 
manner, and that full and speedy justice should be done to the parties 
aforesaid in this behalf, you are hereby commanded that if judgment 
thereof be given, then, under your seal, you do, distinctly and 
openly, send the record and process in the suit aforesaid, with all 
things concerning them, and this writ, so that you have the same 
before the honorable the justices of the Supreme Court of the United 
States, sitting at Washington, D. C.,on the second Monday of Oc- 
tober next, that, the record and process aforesaid being inspected, 
they may cause to be done thereupon what of right ought to be 
done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at Philadelphia, this 23rd day 
of April, A. D. one thousand eight hundred and eighty-four, and in 
the one hundred and eighth year of the Independence of the said 
United States. 

[Seal U.S. Cireuit Court, E. D. Pennsylvania. | 
SAM UEL BELL, 
Clerk of Circuit Court U.S 


2 Tue Unirep States’ oF AMERICA, 88° 


To James P. Wood and Joseph Wood, copartners under the firm of 
James P. Wood and Company, citizens of the State of Pennsyl- 
vania, Greeting : 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the cireuit court of the United States for the 

eastern district of Pennsylvania, in the third circuit, wherein Ran- 
som F. Humiston, a citizen of the State of New Jersey, to the use of 
William P. Horton, a citizen of the State of Ohio, — plaintiff and you 
are defendants in error, to show cause, if any there be, why the judg- 
ment rendered against said plaintiff in error, as in the said writ of 
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error mentioned, should not be corrected and why speedy justice 
should not be done to the parties in that behalf. 

Witness my hand this twenty-third day of April, in the year of 
our Lord one thousand eight hundred and eighty-four. 


WM. BUTLER, Judge. 


[ hereby accept service of within citation. 
April 23, 1884. pa 
WAYNE MacVEAGH. 


3 In the Cireuit Court of the United States in and for the 
Eastern District of Pennsylvania, in the Third Circuit. 


tansom IF. Humisron, a Citizen of the State of New Jersey, to the 
use of Witit1amM P. Horrer, a citizen of the State of Ohio, 
vs. 
JAMES P. Woop and Josern Woop, Copartners under the Firm of 
James P. Wood and Company, citizens of the State of Pennsyl- 
vania. 


UNITED STATES OF AMERICA, = 
tastern District of Pennsylvania, { ~* 


Pleas and proceedings before the honorable the judges of the circuit 
court of the United States in and for the eastern district of Penn- 
sylvania, in the third circuit, of October session, 1880. No. 54. 


It is thus contained: 


Be it remembered that on the 3lst day of December, A. D. 1880, 

Ransom IF. Humiston, a citizen of the State of New Jersey, to the 

use of William P. Horter, a citizen of the State of Ohio, by 

a his attorneys, Francis E. Brewster and F. Carroll Brewster, 

Ksquires, come into court here and sue forth therefrom a writ 

of summons against James P. Wood and Joseph Wood, copart- 

ners under the firm of James P. Wood and Company, citizens of 

the State of Pennsylvania, which, with the endorsement and return 
thereto, is in the words and figures following, to wit: 


5 UNITED STATEs, 


’ . + . \ set . 
Eastern District of Pennsylvania, § 


The President of the United States to the marshal of 
the eastern ‘district of Pennsylvania, Greeting : 

We command you that you summon James P. Wood and Joseph 
Wood, copartners under the firm of James P. Wood and Company, 
citizens of the State of Pennsylvania, late of your district, if they may 
be found therein, so that they be and appear before the judges of the 
circuit court of the United States in and for the eastern district of 
Pennsylvania, of the third circuit, at a session of the same court to 
be holden at Philadelphia on the first Monday of January next, to 
answer to Ransom F’. Humiston, a citizen of the State of New Jersey, 
to the use of William P. Horter, a citizen of the State of Ohio, in a 
plea of trespass on the case; and have you then there this writ. 


[ SEAL. | 


ee 
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Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at Philadelphia, this thirty- 
first day of December, A. D. 1880, and in the 105th year of the 
Independence of the United States. 

SAMUEL BELL, 
Clerk of Circuit Court U. S. 


6 No. 54. Cireuit court. Oct. session, 188-. Humiston, to 

use, &ec., vs. Wood et al. Summons. Case returnable on the 
first Monday of January next. Francis E. Brewster, F. Carroll 
Brewster, attorneys for plaintiff. Returned & filed January 3, 1881. 


Dec. 31, 1880, at Phila., in my district, served the within writ on 
James P. Wood, by leaving a true and attested copy thereof at his 
dwelling-house with an adult member of his family; also same day 
served Joseph Wood by reading the same in his hearing and leav- 
ing a true and attested copy thereof with him; so answers— 

JAMES N. KERNS, 
| U. S Marshal, 
Pr. C. McCORMICK, Deputy. 


7 And afterwards, to wit, on the 22d day of January, A. D. 
1881, the plaintiff, by his attorneys, comes into court here and 
files his narr., which, being read, is as follows, to wit: 


Unitep States oF AMERICA, 
Eastern District of Pennsylvania, 


In the Circuit Court of the United States for the Third Circuit, 
Eastern District of Pennsylvania, of October Sessions, A. D. 
1880. No. 54. 


James P. Wood and Joseph Wood, copartners trading under the 
firm name of James P. Wood and Company, citizens of the State of 
Pennsylvania, were summoned to answer Ransom F. Humiston, a 
citizen of the State of New Jersey, to the use of William P..Horton, 
a citizen of the State of Ohio, of a plea of trespass on the case; and 
thereupon the said plaintiff, by Francis E. Brewster and F. Carroll 
Brewster, his attorneys, complains: 

For that whereas before and at the time of the making by the de- 

fendants of the promises hereinafter mentioned the plaintiff, 
8 the said Ransom F. Humiston, was the patentee of an appa- 

ratus known as “ Humiston’s atmospheric hydrocarbon 
apparatus,” for generating light and heat, under letters patent bear- 
ing date June twenty-fourth, anno Domini one thousand eight hun- 
dred and seventy-nine (1879), and numbered two hundred and six- 
teen thousand eight hundred and fifty-three (216,853) ; 

And whereas the said plaintiff before the making of the promises 
and undertakings by the defendants hereinafter mentioned had ex- 
hibited the said apparatus to the said defendants ; and whereas the 
said defendants were anxious to purchase from the said plaintiff an 
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assignment of the said patent for the States of Pennsylvania and 
New Jersey ; 

And whereas the defendants heretofore, to wit, on the twenty-sixth 
day of July, A. D. eighteen hundred and seventy-nine (1879), at the 
eastern district aforesaid, promised and agrees to and with the said 
plaintiff as follows: i 

That if the said plaintiff would transfer and assign the sole right 
of the States of Pennsylvania and New Jersey in the said patent 

that they, the said defendants, would pay to the said plaintiff 
9 therefor the sum of twenty-five thousand dollars lawful 
money. And the said plaintiff then and there accepted the 
said offer and promise of the said defendants, and then and there 
agreed to and with the said defendants that, in consideration of the 
said sum of twenty-five thousand dollars, lawful money as aforesaid, 
he, the said plaintiff, would assign and transfer the sole right in the 
said patent for the States of Pennsylvania and New Jersey. And 
the said defendants, at first desiring that the assignments and transfer 
of the said patent right in the States aforesaid should be made to them 
in their own names, but subsequently desiring the assignment to be 
made toa corporation, the said defendants thereupon caused to be pre- 
pared an assignment of said patent right to Joseph Wood, one of 
the said defendants, as trustees of the said defendants and of one 
William H. Myers and of one B. M. Feltwell and of the said plain- 
tiff, and the said defendants requested the plaintiff to be one of 
five persons, being the number necessary to create a corporation, 
the said defendants then preferring that the patent riglit aforesaid 
should be held by a corporation to be formed under the pro- 
10 visions of an act of Assembly of the Commonwealth of Penn- 
sylvania (approved April twenty-ninth, anno Dominieighteeen 
hundred and seventy-four, 1874), under the mame and style of the 
American Light and Heat Company of Philadelphia, Pennsylvania, 
the purpose of which was to be the manufacture and sale of the 
plaintifi’s said apparatus and for the manufacture and sale of fix- 
tures for the same and for the preparation and sale of oil suitable 
for the use of the said apparatus; and thereupon the said defend- 
ants, to wit, at the eastern district aforesaid, in order to carry out 
their last design, caused to be prepared an agreement whereby the 
said defendants and one B. M. Feltwell and one William H. Myers 
and the plaintiff were to form a corporation under the name and 
title above set forth and for the purpose above mentioned, and 
whereby the said plaintiff was to transfer and assign the sole right 
in the said patent for the States of Pennsylvania and New Jersey 
for the consideration of twenty-five thousand dollars, lawful money 
as aforesaid, and an article of association between the said defendants 
and the said B. M. Feltwell and the said William H. Myers and 
1] the said plaintiff, whereby in pursuance of said above-men- 
tioned act of Assembly they were toassociate themselves together 
as a body politicand corporate, underthe name and titleabove set forth 
and for the purposes above mentioned ; and the said defendants 
requested the said plaintiff to execute the same, which the said 
plaintiff then and there did, to wit, at the eastern district aforesaid 
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And the said plaintiff in fact saith that, under and by virtue of 
the said first agreement theretofore made and entered into by and 
between him, the said plaintiff and the said defendants afterwards, 
to wit, on the thirtieth day of September, anno Domini eighteen 
hundred and seventy-nine (1879), at the eastern district aforesaid, 
he, the said plaintiff, at the special instance and request of the said 
defendants, executed to Joseph Wood, one of the said. defendants, as 
trustee for said association, an assignment of the said sole right of 
said patent for the States of Pennsylvania and New Jersey as afore- 
said, which said assignment the said defendants then and there, to 
wit, at the eastern district aforesaid, accepted and then and 
12 there undertook, promised, and agreed to pay the said plain- 
tiff in consideration therefor the said sum of twenty-five thou- 

sand dollars, lawful money as aforesaid. 

And whereas, after the execution of the said agreement, articles of 
association and assignment by the said plaintiff, at the special instance 
and request of said defendants, they, the said defendants, abandoned 
theapplication for the incorporation ofsaid corporation for the purposes 
above set forth, and declared that they held the sole right of the said 
patent for theStates aforesaid as originally agreed upon by and between 
them and the said plaintiff; and although the said plaintiff hath 
always from the time of said agreement hitherto well and truly per- 
formed and@ fulfilled the same in all things therein contained on his 
part and behalf to be performed and fulfilled; and although the 
said plaintiff did transfer and assign, as requested by the said de- 
fendants, the sole right of the States of Pennsylvania and New Jer- 
sey in the said patent, yet the said plaintiff in fact saith that the 

said defendants, although requested, did not nor would com- 

3 ply comply with their said agreement, and did not nor would, 

although often requested, pay or cause to be paid the said 

sum of twenty-five thousand dollars, lawful money as aforesaid, but 

have wholly neglected and refused so to do, and therein failed and 

made default contrary to their promise and undertaking aforesaid, 
to wit, at the eastern district aforesaid. 

Second count. And also for that whereas heretofore, to wit, on 
the thirtieth day of September, anno Domini eighteen hundred and 
seventy-nine (1879), to wit, at the eastern district aforesaid, the said 
defendants promised and agreed to and with the said plaintiff to 
pay said plaintiff the further sum of twenty-five thousand dollars, 
like lawful money, in equal monthly instalments of five thousand 
dollars each month until all of said twenty-five thousand dollars 
should be paid, if he, the said plaintiff, would execute an assign- 
ment and transfer, in such form as said defendants should request, 
of the sole right for the States of Pennsylvania and New Jersey of 
acertain other improvement in apparatus for burning hydrocar- 

bons, known as “ Humiston’s atmospheric hydro-carbon ap- 
14 paratus for generating light and heat,” secured by letters 
patent bearing date the twenty-fourth day of June, anno 
Domini one thousand eight hundred and seventy-nine (1879), and 
numbered two hundred and sixteen thousand eight hundred and 
fifty-three (216,853). 
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assignment of the said patent for the States of Pennsylvania and 
New Jersey ; 

And whereas the defendants heretofore, to wit, on the twenty-sixth 
day of July, A. D. eighteen hundred and seventy-nine (1879), at the 
eastern district aforesaid, promised and agrees to and with the said 
plaintiff as follows: 

That if the said plaintiff would transfer and assign the sole right 
of the States of Pennsylvania and New Jersey in the said patent 

that they, the said defendants, would pay to the said plaintiff 
9 therefor the sum of twenty-five thousand dollars lawful 
money. And the said plaintiff then and there accepted the 
said offer and promise of the said defendants, and then and there 
agreed to and with the said defendants that, in consideration of the 
said sum of twenty-five thousand dollars, lawful money as aforesaid, 
he, the said magi would assign and transfer the sole right in the 
said patent for the States of Pennsylvania and New Jersey. And 
the said defendants, at first desiring that the assignments and transfer 
of the said patent right in the States aforesaid should be made to them 
in their own names, but subsequently desiring the assignment to be 
made toa corporation, the said defendants thereupon caused to be pre- 
pared an assignment of said patent right to Joseph Wood, one ot 
the said defend: ants, as trustees of f the said defendants and of one 
William H. Myers and of one L. M. Feltwell and of the said plain- 
tiff, and the said defendants requested the plaintiff to be one of 
five persons, being the number necessary to create a corporation, 
the said defendants then preferring that the patent riglit aforesaid 
should be held by a corporation to be formed under the pro- 
10 visions of an act of Assembly of the Commonwealth of Penn- 
sylvania (approved April twenty-ninth, anno Dominieighteeen 
hundred and seventy-four, 1874), under the mame and style of the 
American Light and Heat Company of Philadelphia, Pennsylvania, 
the purpose of which was to be the manufacture and sale of the 
plaintifi’s said apparatus and for the manufacture and sale of fix- 
tures for the same and for the preparation and sale of oil suitable 
for the use of the said apparatus; and thereupon the said defend- 
ants, to wit, at the eastern district aforesaid, in order to carry out 
their last design, caused to be prepared an agreement whereby the 
said defendants and one B. M. Feltwell and one William H. Myers 
and the plaintiff were to form a corporation under the name and 
title above set forth and for the purpose above mentioned, and 
whereby the said plaintiff was to transfer and assign the sole right 
in the said patent for the States of Pennsylvania and New Jersey 
for the consideration of twenty-five thousand dollars, lawful money 
as aforesaid, and an article of association between the said defendants 
and the said b.M. Feltwell and the said William H. Myers and 
1] the said plaintiff, whereby in pursuance of said above-men- 
tioned act of Assembly they were toassociate themsel ves together 
asa body politic and corporate, under the name and titleabove set forth 
and for the purposes above mentioned; and the said defendants 
requested the said plaintiff to execute the same, which the said 
plaintiff then and there did, to wit, at the eastern district aforesaid 
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And the said plaintiff in fact saith that, under and by virtue of 
the said first agreement theretofore made and entered into by and 
between him, the said plaintiff and the said defendants afterwards, 
to wit, on the thirtieth day of September, anno Domini eighteen 
hundred and seventy-nine (1879), at the eastern district aforesaid, 
he, the said plaintiff, at the special instance and request of the said 
defendants, executed to Joseph Wood, one of the said. defendants, as 
trustee for said association, an assignment of the said sole right of 
said patent for the States of Pennsylvania and New Jersey as afore- 
said, which said assignment the said defendants then and there, to 

wit, at the eastern district aforesaid, accepted and then and 
12 there undertook, promised, and agreed to pay the said plain- 

tiff in consideration therefor the said sum of twenty-five thou- 
sand dollars, lawful money as aforesaid. 

And whereas, after the execution of the said agreement, articles of 
association and assignment by the said plaintiff, at the special instance 
and request of said defendants, they, the said defendants, abandoned 
theapplication for the Incorporation ofsaid corporat lon for the purposes 
above set forth, and declared that they held the sole right of the said 
patent for the States aforesaid as originally agreed upon by and between 
them and the said plaintiff; and although the said plaintiff hath 
always from the time of said agreement hitherto well and truly per- 
formed ané fulfilled the same in all things therein contained on his 
part and behalf to be performed and fulfilled; and although the 
said plaintiff did transfer and assign, as requested by the said de- 
fendants, the sole right of the States of Pennsylvania and New Jer- 
sey in the said patent, yet the said plaintiff in fact saith that the 

said defendants, although requested, did not nor would com- 
13 ply comply with their said agreement, and did not nor would, 

although often requested, pay or cause to be paid the said 
sum of twenty-five thousand dollars, lawful money as aforesaid, but 
have wholly neglected and refused so to do, and therein failed and 
made default contrary to their promise and undertaking aforesaid, 
to wit, at the eastern district aforesaid. 

Second count. And also for that whereas heretofore, to wit, on 
the thirtieth day of September, anno Domini eighteen hundred and 
seventy-nine (1579), to wit, at the eastern district aforesaid, the said 
defendants promised and agreed to and with the said plaintiff to 
pay said plaintiff the further sum of twenty-five thousand dollars, 
like lawful money, in equal monthly instalments of five thousand 
dollars each month until all of said twenty-five thousand dollars 
should be paid, if he, the said plaintiff, would exeente an assign- 
ment and transfer, in such form as said defendants should request, 
of the sole right for the States of Pennsylvania and New Jersey of 
acertain other improvement in apparatus for burning hydrocar- 

bons, known as “ Humiston’s atmospheric hydro-carbon ap- 
14 paratus for generating light and heat,” secured by letters 

patent bearing date the twenty-fourth day of June, anno 
Domini one thousand eight hundred and seventy-nine (1879), and 
numbered two hundred and sixteen thousand eight hundred and 
fifty-three (216,853). 
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And the said plaintiff in fact saith that, relying upon the said 
last-mentioned agreement eutered into by and between the said 
plaintiff and the said defendants, and in pursuance thereof, he, 
the said plaintiff, afterwards, to wit, on the day and year last 
aforesaid, to wit, at the eastern district aforesaid, did make 
and execute an assignment and transfer, in the form said de- 
fendants requested, of the sole rights for the States of Pennsylvania 
and New Jersey of the said last-mentioned improvement in appa- 
ratus for burning hydrocarbons, known as “ Humiston’s atmospheric 
hydrocarbon apparatus for generating light and heat,” secured by 
letters patent as last aforesaid, and delivered the same to said de- 
fendants, and the said defendants then and there, to wit, on the day 
and year last aforesaid, at the eastern district aforesaid, accepted the 
same; and although the said plaintiff hath well and truly per- 

formed and fulfilled the said agreement in all things therein 
15 contained on his part and behalf to be performed and ful- 

filled, yet the said plaintiff in fact saith that the said defend- 
ants did not nor would pay the said last-mentioned sum of twenty- 
five thousand dollars in equal monthly instalments of five thousand 
dollars each month, although often thereunto, before the commence- 
ment of this suit by the said plaintiff, requested, but wholly neg- 
lected and refused so to do, and therein failed and made default 
contrary to their promise and undertaking last aforesaid. 

Third count. And also for that whereas heretofore, to wit, on the 
thirtieth day of September, in the year of our Lord one thousand 
eight hundred and eighty (1880), at the eastern district aforesaid, 
the said defendants were justly and truly indebted to the said plain- 
tiff in the sum of twenty-five thousand dollars, being the price 
agreed by the said defendants to and with said plaintiff to be»paid 
by said defendants to said plaintiff for a certain assignment thereto- 
fore executed by plaintiff, at the special instance and request of said 

defendants, of the sole right for the States of Pennsylvania 
16 and New Jersey of a certain patent for burning hydrocar- 

bons, said patent bearing date the twenty-fourth day of June, 
anno Domini eighteen hundred and seventy-nine; and, being so 
indebted. the said defendants, in consideration thereof, afterwards, to 
wit, on the day and year last aforesaid, at the district aforesaid, 
promised and agreed to and with the said plaintiff to pay him the 
suid sum of twenty-five thousand dollars on demand. 

Yet the said defendants, although afterwards thereto, before the 
commencement of this suit by said plaintiff, frequently requested, 
have not paid said last-mentioned sum of money or any part thereof 
to said plaintiff. 

And also for that whereas the said defendants heretofore, to wit, 
on the thirtieth day of December, in the year of our Lord one thou- 
sand eight hundred and eighty, to wit, at the county aforesaid, were 
indebted to the said plaintiff in the sum of thirty thousand dollars, 
lawful money of the United States of America, for divers goods, 
wares, and merchandise by the said plaintiffs to the said defendants 
before that time sold and delivered at their special instance and re- 
quest. 
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And also in the further sum of thirty thousand dollars for goods 

then and there bargained and sold by the plaintiff to the defendants 
at their like special instance and request. 

17 And also in the further sum of thirty thousand dollars, like 
money, for the work, labor, care, and diligence of the said plain- 

tiff before that time done, performed, and bestowed in and about the 

business of the said defendants at their like special instance and _ re- 

quest. 

And also in the further sum of thirty thousand dollars, like money, 
for so much money by the said plaintiff before that time lent and 
advanced and paid, laid out, and expended to and for the use of 
the said defendants and at their like instance and request. 

And also in the further sum of thirty thousand dollars, like money, 
for other money by the said defendants before that time had and re- 
ceived to and for the use of the said plaintiff. 

And also in the further sum of thirty thousand dollars, like money, 
for so much money then and there found to be due and owing from 
the said defendants to the said plaintiff, and in arrear and un- 
paid, upon an account then and there stated between them. 

And also in the further sum of thirty thousand dollars for money 
due to the plaintiff by the defendants upon promissory notes made 
by the defendant and held by the plaintiff, and which are due and 
unpaid. 

And also in the further sum of thirty thousand dollars for money 
due to the plaintiff by the defendants upon their endorsements of 
certain promissory notes which are due and have been duly pre- 
ented for payment and of which payment has been refused and the 
defendants haye been duly notified thereof. 

And also in the further sum of thirty thousand dollars for interest 

then and there due and payable for the forbearance by the 
18 plaintiff, at the defendants’ request, for moneys before then 
due and owing from the defendants to the plaintiff. 

And, being so indebted, the said defendant-, in consideration 
thereof, afterwards, to wit, on the day and year last aforesaid, at the 
county aforesaid, undertook and faithfully promised the said plain- 
tiff to pay to him the said several sums of money above mentioned 
when the said defendants should be thereunto afterwards requested. 

Nevertheless the said defendants, not regarding the said several 
promises and undertakings, have not paid the said several sums of 
money or any of them or any part thereof to the said plaintiff, al- 
though often requested so to do, butthe said defendants have hitherto 
neglected and refused, and still do neglect and refuse, to pay the 
same to the said plaintiff, to the damage of the said plaintiff of thirty 
thousand dollars; and therefore he brings suit, Xe. 

F. CARROLL BREWSTER, 
Attorney for Plaintiff. 


(Endorsed :) No. 54. Oct’r term, 1880. Circuit court of the 
United States for the eastern district of Pennsylvania. Humiston, 
to the use, &c., vs. Wood and Company. Narr. 
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Sir: Please enter rule to plead in two weeks or judgment sec. req. 
FRANCIS E. BREWSTER, 
KF. CARROLL BREWSTER, 
Attorneys for Plaintiff. 
To clerk C. C. of U.S. 


Filed January 22, 1881. 


19 And afterwards, to wit, on the Ist day of February, A. D. 
1881, the defendants, by their attorney, Wayne MacVeagh, 
Esquire, file their plea as follows, to wit: 


Defendants Plead Non-Assumpsit. 


Circuit Court of U.S. October Session, 1880. 


. 


Ransom F. Hummiston, a Citizen of the State of New Jer- 
sey, We. > 
plagues - No. 54. 


Ss. f 
JAMES P. Woop et al. ] 


And for a further plea in this behalf the defendants say that the 
plaintiff ought not to have or maintain his aforesaid action, because 
they say that at the time of the making of the said agreements in 
the declaration mentioned the plaintiff averred and represented to 
the defendants that the said apparatus, known as “ Humiston’s at- 
mospheric hydrocarbon apparatus,’ was a useful and valuable ap- 
paratus, and was fit for the purpose for which it was designed and 

for which the said plaintiff then and there knew it was to be 
20) used, to wit, the generation of heat and light, which said 

representations and averments entered into and were a part 
of the consideration for the alleged promises and undertakings of 
the defendants in said declaration set forth; and the defendants in 
fact say that said representations were untrue, and that the said ap- 
paratus was not useful nor valuable, nor was the same fit for the 
said purposes for which it was designed, whereby the consideration 
for said alleged contracts, agreements, and undertakings on the part 
of the said defendants wholly failed; and this the defendants are 
ready to verify. 

And for a further plea in this behalf the defendants say that the 
plaintiff ought not to have or maintain his aforesaid action, be- 
cause they say that the said “humiston’s atmospheric hydrocarbon 
apparatus ” in the said declaration mentioned was not a useful and 
valuable invention, and was not fit for the purposes for which it was 

designed and for the uses for which it was intended to be 
21 put by the defendants, and for which it was sold to them by 

the plaintiffs, of which uses and purposes the plaintiff, at and 
before the making of the said agreements, had notice, but was 
wholly unfit for said uses and purposes, and was entirely worthless 
and valueless, and was known to be so by the plaintiff at the time 
of the making of said agreement; wherefore the defendants in fact 
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suy that the consideration for said alleged agreement has wholly 
failed; and this they are ready to verify. 
Jan. 51, 1881. 
WAYNE MacVEAGH, 
B., 
For Def ’ts. 


(Endorsed:) 54. U. S. C. C. Oct. sess., 1880. Humiston vs. 
Wood etal. Pleas. Filed February 1, 1881. MacVeagh. 


22 And afterwards, to wit, on the 5th day of February, A. D. 
1881, the plaintiff, by his attorneys, comes into court here 
and files his replication as follows, to wit: 


C.C. of U.S. Oct. Sess., 1880. 


RANSOM F, Humiston ) 
vs. ~No. 54. 


JAMES P. Woop et al. } 


And now, February 5th, 1881, as to the first plea by the said de- 
fendants above pleaded the said plaintiff replies similiter and issue. 
And as to the second plea by the said defendants above pleaded 
the said plaintiff replies that he ought not to be barred from having 
and maintaining his aforesaid action by reason of any matter or 
thing in said plea alleged or contained, because he says that the 
representations mentioned in the said plea were true, and that the 
apparatus in the said plea mentioned was useful and valuable and 
was fit for the purpose for which it was designed, and of this the 
said plaintiff puts himself upon the country. 
20 And as to the third plea by the said defendants above 
pleaded the said plaintiff replies that he ought not to be barred 
from having and maintaining his aforesaid action by reason of any 
matter or thing in said plea alleged or contained, because he says 
that the apparatus in the said declaration and plea mentioned was 
and is a useful and valuable invention and was and is fit for the 
purposes for which it was designed and for the uses for which it was 
intended to be put by the said defendants and for which it was sold 
to the said defendants by the said plaintiff; and of this the said 
plaintiff puts himself upon the country. | 
FRANCIS E. J 


>| 
KF. CARROLL B 


EWSTER, 
LEWSTER, 
Pro Plaintiff. 
(Endorsed:) No. 54. C. C. of U.S. Oct. sess., 1880. Humiston 
vs. Wood. Replication. Filed February 5, 1881. F. E. & F.C. 
Brewster. 


24 And afterwards, to wit, on the 29th day of September, A. D. 
1881, the defendants, by their attorney, Wayne MacVeagh, 
Esquire, filed their additional special plea as follows, to wit: 


2—83 
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Circuit Court U.S. October Sessions, 1880. 


Ransom F. unison, a Citizen of the State of New Jersey, 
VS. » No. 54. 
James P. Woop e¢ al., Citizens of the State of Pennsylvania. 


And for a further plea in this behalf the defendants say that the 
plaintiff ought not to have or maintain his aforesaid action, because 
they say that they, the said defendants, did not at any time promise 
and agree with the said plaintiff that if the said plaintiff would 
transfer and assign the sole right of the States of Pennsylvania 
and New Jersey in the said patent that they, the said defendants, 

would pay to the said plaintiff therefor the sum of twenty- 
25 five thousand dollars ($25,000) in manner and form as is in 
the plaintiff’s declaration set forth. 

And of this the defendants put themselves upon the country. 

Sept. 29th, 1881. 

WAYNE MacVEAGH, 
ie, 
For Def’ts. 

To the clerk U.S. C. C. 


(Endorsed :) No. 54. C.C. U.S. Oct. sess., 1880. Humiston vs. 
Wood e al. Additional special plea. Filed September 29, 1881. 
MacVeagh. 


26 And afterwards, to wit, on the 29th day of September, A. 
D. 1881, the defendants, by their attorney, Wayne MacVeagh, 
Esquire, file their additional special plea as follows, to wit: 


4 


Circuit Court of the U.S. October Sessions, 1880. 


Ransom F. Humiston, a Citizen of the State of New) 
Jersey, ete., 
vs. -No. 54. 
JAMES P. Woop et al., Citizens of the State of Pennsy]- 
vania. 


And for a further plea in this behalf the defendants say that the 
plaintiff ought not to have or maintain his aforesaid action, because 
they say that they, the said defendants, did not at any time promise 
and agree with the said plaintiff to pay said plaintiff the sum of 
twenty-five thousand dollars ($25,000.00), lawful money as aforesaid, 
in equal monthly instalments of five thousand dollars ($5,000.00) 

each month until all of the said twenty-five thousand dollars 
27 should be paid, in manner and form as is in the plaintiff’s 
declaration set forth. 

And of this the defendants put themselves upon the country. 

Sept. 29th, 1881. 

WAYNE MacVEAGH, 
a 
| For Def’ ts. 
To the clerk U.S. C. C. 
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(Kndorsed:) No. 54. C.C. U.S. Oct. sess., 1880. Humiston 
vs. Wood et al. Additional special plea. Filed September, 29,1881. 
MacVeagh. 


28 And afterwards, to wit,on the 30th day of September, 1881, 
the defendants, by their attorney, Wayne MacVeagh, Esquire, 
file their additional special plea as follows, to wit: 


Cireuit Court U.S. October Sessions, 1880. 


Ransom I’. Wumiston, a Citizen of the State of New Jersey, ) 
etc., 
‘oOo ( 
vs. rd 
JAMES P. Woop e al., Citizens of the State of Pennsyl- | 
. Vania. 


And for a further plea in this behalf the defendants say that the 
plaintiff ought not to have or maintain his aforesaid action, because 
they say thatatthe time when the article of association in the plaintiff's 
declaration mentioned was concluded and executed, to wit, on the 
thirty-first day of July,anno Domini one thousand eight hundred and 
seventy-nine, the said plaintiff, by a certain deed-poll by him on 

that day made and sealed with his seal, and to the court now 
29 shown, bearing date the day and year aforesaid, did then de- 

clare that he, the said plaintiff, would not hold the said James 
P. Wood, Joseph W ood, Benjamin M. Feltwell, and William H. 
Myers personally responsible for the payment of the said sum of 
twenty-five thousand dollars ($25,000.00), lawful money as aforesaid, 
in the said article of association mentioned, but would look to them 
only as trustees for the sale of the stock of the company mentioned 
in the said article, and for the payment to the plaintiff of such 
moneys as might be received from such sales until the whole of the 
said sum of twenty-five thousand dollars ($25,000.00), lawful money 
as aforesaid, should be paid. 

And this the defendants are ready to verify. 

Sept. 30th, 1881. 
WAYNE MacVEAGII, 


H., 
For Def’ts. 
To the elerk U.S. C. C. 


[Endorsed:] No. 54. U.S. cireuit court. October sessions, 1550. 
Wood et al. ats. Humiston. Additional special plea. Filed Septem- 
ber 30,1581. MacVeagh. 


v And afterwards, to wit, on the 27th day of March, 1882, 
the defendants, by their attorney Wayne MacVeagh, Ks- 


quire, file their plea of payment with leave, W&e., as follows, to wit: 
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U.S.C. C. Oct. Sess., 1880. 


HumMIsTon, to use, Xe., 
) > No. o4. 


Us 


Woop ef al. 


Defendants, in addition to the pleas already filed, plead payment, 
with leave, «ec. 
WAYNE MacVEAGH, 
or rf. 
Att’y for Def'ts. 
To clerk U.S. C. C. 


(Endorsed :) 54. U. 8. C.C. Oct. sess., 1880. Wood v. Humis- 
ton. Plea of payment, with leave, &c. Filed March 27,1882. Mac- 
Veagh. 


ol And afterwards, to wit, on the Ist day of April, A. D. 1882, 

the plaintiff, by his attorneys, comes into court here and files 
his replication to the Ist, 2nd, and drd additional special pleas and 
plea of payment, &e., as follows, to wit: 


C. C. of U.S. Oct. Sess., 1880. 
Humiston, to use, &e., ) 


US, 


Woop et al. j 


And now, March 351, 1882, as to the first & seeond additional 
special pleas by the said defendants above pleaded, whereof the said 
defendants have put themselves upon the country, the plaintiff doth 
the like. 

And as to the third additional special plea by the said defendants 
above pleaded the said plaintiff replies that he ought not to be barred 
from having and maintaining lis aforesaid action by reason of any 
matter or thing in said plea alleged or contained, because he says 
that after execution of the said deed-poll in said plea mentioned, to 

wit, on the 30th day of September, A. D. 1879, the said de- 
o2 fendants promised and agreed to and with the plaintiff that 

if he, the said plaintiff, would agree the said association 
provided for in said articles should not be constituted they would 
pay him the said sum of $25,000 in the manner and form and for 
the patent right in the 2nd count of the declaration mentioned, and 
which said agreement the said plaintiff then and there made, and 
hitherto said association has not been constituted. 

And of this the plaintiff puts himself upon the country. 

And as to the plea of payment, with leave, &c., by the said de- 
fendants above pleaded, the said plaintiff replies non solvit and issue. 

PRANCIS Ek. BREWSTER, 
F. CARROLL BREWSTER, 
Pro Plaintiff. 

(Endorsed:) No. 54. C.C. of —. Oct. Sess., 1880. Humiston, 
to use, &e., vs. Wood et al. Replication to Ist, 2nd, & 3rd additional 
special pleas and plea of payment. Filed April 1, 1882. F. E. & 
F’, C. Brewster. 


-No. 54. 


a — 
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3 And thereupon it is ordered that a jury come to try the 
issue joined in this case. 


And afterwards, to wit, on the 5th day of April, A. D. 1882, come 
the parties aforesaid, and the jurors of the jury aforesaid, being 
called, likewise come, to wit: 1, Jolin J. Stadiger; 2, William Crow- 
well; 3, Thomas Reese; 4, John T. Ball; 5, Henry A. Stillwagen ; 
6, Watson Beach; 7, William H. Chandler; 8, William O. Robb ; 
9 Elias F. Obold; 10, John Roland; 11, Thomas H. B. Duffield ; 
12, James Rutherford, who are duly empanneled, returned, chosen, 


tried, and sworn or affirmed to speak the truth, &c., in the issue 


joined in this case. 


And afterwards, to wit, on the 5th day of April, A. D. 1882, the 


jurors aforesaid, upon their oaths or affirmations aforesaid, respect- 


ively do say that they find for the defendants. 


ot And afterwards, to wit, on the 6th day of April, A. D. 1852, 

the plaintiff, by his attorneys, come into our said court here 
and move the court for a new trial, and file the following reasons 
therefor, to wit: 


C.C. U.S. Octo. Sess., 1880. 


HuMIsTON, to use, ) 
Us. > 4. 
Woop «& Co. } 
Plaintiffs move for a new trial and assigns for cause— 
1. That the learned judge erred in directing the jury peremptorily 
to find for the defendants. 
DAVID W. SELLERS, Pro PU ifs. 
endorsed: 54. C.C. U.S. Octo. sess., 1SS0. Humiston, to use, 
vs. Wood & Co. Motion for new trial. Filed April 6, 1882. 


OO And afterwards, to wit, on the 24th day of April, 1884, come 

the parties aforesaid, by their attorneys aforesaid, and this 
cause being called for argument on motion for a new trial, and 
having been argued by counsel for the respective parties, and the 
court not being fully advised in the premises takes further time to 
consider thereof. 


And afterwards, to wit, on the 25th day of April, A. D. 1882, come 
the parties aforesaid, by their attorneys aforesaid, and the court 
being now fully advised in the premises, it is ordered that the mo- 
tion for a new trial be denied and judgment entered on the verdict 
in favor of defendants and against the plaintiff. 

Whereupon judgment is entered accordingly. 


And afterwards, to wit, on the 19th day of May, A. D. 1882, the 
plaintiff, by his attorney, presents his bill of exceptions; the same, 
having been sealed by the court, is in the words following, to wit: 


sitet. 


ar a 
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36 Be it remembered that in the term of October, A. D. 1880, 
came Ransom I}. Humiston, a citizen of the State of New 
Jersey, to use of William P. Horton, a citizen of the State of Ohio, 
into the cireuit court of the United States for the third circuit, east- 
ern district of Pennsylvania, and impleaded James P. Wood and 
Joseph Wood, copartners under the firm of James P. Wood & Co., 
citizens of the State of Pennsylvania, in a certain plea of trespass on 
the case, &e., in which the said plaintiff declared (prout narr.) and 
the said defendant pleaded (prout pleas). 
And thereupon issue was Joined between them. 


And afterwards, to wit, at a session of the said court, held at the 
district aforesaid, before the Honorable William Butler, associate 


justice of the said court, on Wednesday, the 5th day of April, A. D. 


1882, the aforesaid issue between the said parties came to be tried 

by a jury of the said district for that purpose duly impan- 
O7 nelled (prout list of jurors); at which day came as well the 

said plaintiff as the defendant, by their respective attorneys, 
and the jurors of the jury aforesaid impannel/ed to try the said issues 
being also called, came and were then and there in due manner 
chosen and sworn or affirmed to try the said issues, and upon the 
trial the counsel of the said plaintiff called 


Mr. Brewster refers to call to produce papers. 
Ransom I. Humiston affirmed : 


[ reside in Camden, N. J.; know d’f’d’ts. I am the patentee — 
“Humiston atmospheric hydrocarbon apparatus for generating 
light and heat.” I was introduced to defendants July 2, 1879, hav- 
ing received patent June-24, 1879. I was introduced to their super- 
intendent, Mr. Feltwell. At the request of Mr. Feltwell the patent 
was introduced in their cooking-range. Defendants were present 

when put in. Defendants continued testing the apparatus 
o8 and showing it to their friends until the sale made to them 

on July 31. During the time they became enthusiastic of its 
success. James Wood talked with fhe—much more frequently with 
me than Joseph—relative the purchase. James asked me what | 
proposed to do with this and I told him I wanted to sell it. He 
said, How do you propose to sell it? I said, I have had no ex- 
perience, but understand that the usual way was to form stock 
Co.,and that if I did not find a purchaser I should organize a 
stock company. I said to James Wood and Joseph Wood and Mr. 
Feltwell that in case I formed a stock Co. 1 would propose to give 
$500 worth of stock to each of them for their kindness. This took 
place July 26 or July 31. James P. Wood asked me if I was _ par- 

ticular about forming a stock company, and I said, No; 
ov and he said, Would you as leave sell it to the firm? I said I 

would rather. He said, Name your price for Penna. I said 
$20,000. James said that was reasonable, and he said he would con- 
sult his brother Joseph about it. He did so, and Joseph approved, 
with one exception. He asked me if I could take $5,000 down and 
$5,000 monthly instead of cash down. I said I would. They had 
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some conversation in regard to raising the money. After a little 
talk James said it would be easier for them to form a stock company 
to raise the money. I spoke aboutattorney. Afteratalk Mr. Waxler 
was suggested, and we went to his office and then adjourned to go 
to Mr. Myer’s office. After giving notes as to how it was to be drawn 
up Mr. James Wood said they wanted N. J. as much as Penna., and 
What will you take for New Jersey? I said $5,000. James 
AD said, On the same terms? I said, Yes: and Jos.then said he 
would approve of it. This was July 31,1879. We then went 
on and drew articles, including Penna. and N. J.; the papers were 
not executed that day; the att’y said he would have it ready in 
a day or so. On August 2 the papers—lI think the papers were 
finally signed. We went to Waxler’s office. ‘The arrangement for 
Penna. was made before we went to his office, and at Myer’s office we 
made the arrangement for N.J.; it was suggested that 5 names were re- 
quired, and they would form two, Mr. Feltwell, Myers,and I tomakethe 
requisite number. I remember this circumstance. I can’t remember 
the exact words; the substance was this. I know it was understood 
we should receive such a portion of stock as was necessary to 
4] form a corporation. The substance of what was said by 
def’d’ts was that we will be the owners of the patent, but it is 
necessary to have certain names to an appplication for a charter, and 
we, myself, Myers, & Feltwell,consented to go on application articles— 
signed, I think, Aug. 2. 

(Paper shown, dated July 31.) (Prout same.) 

This is the paper I signed; it is dated July 51, but was not signed 
until Aug. 2, | think. Very little done after this. Mr. Waxler was 
to see to obtaining the charter; this was delayed by sickness. Mr. 
Waxler found he could not obtain a charier in Penna. without pay- 
ing 10 per cent. in cash. We abandoned the idea of obtaining the 
charter in Penna—I mean I suppose the stock company or the 

charter members abandoned it. In the mean time many 
42 visited the office to buy territorial rights ; the defendants re- 

ceived offers; a meeting was held at d’f’d’ts’ office Oct. 7, I 
I think, and difficulties of obtaining a charter in Penna. were dis- 
cussed. Jas. P. Wood and Mr. Myers were appointed a committee 
to ascertain the laws of N. J. relative to corporations in that State. 
They were to report to a subsequent meeting on November od. | 
spoke to Jos. Wood, asked him when the committee would report, 
and Jos. said to me, If you are perfectly satisfied we don’t care about 
the company ; we will take the ownership ourselves on the same 
terms (I mean as to price and payment). I cannot give the exact 
language; the substance was that Jas. and Jos. Wood would take the 
patent on the same terms as the Co. had. Def’d’ts continued to 
receive offers for territory. Jos. Wood stated to me that he had 

received an offer for the county in which Newark was 
43 of $10,000, and asked me, What do you think of it? and I 

said I would take it, as it was twice as much as he had given 
for the whole stock. He said it was no. one’s business what they had 
given for it. He said Jersey City was in it. It is worth $40,000. 
Jos. said that parties in Penna. were proposing to buy the State 
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west of the Allegheny Mountains, and talked of $25,000 for about 
one-third of the State. Hesaid it was worth more. I said it was his 
business and not mine. I wanted my pay. The next thing was as 
to Mr. Moran. Mr. Moran had seen the apparatus at the State fair, 
and asked me why it would not do for burning brick, and I said I 
thought admirably ; and he called afterwards at the defend’ts’ 
office, and a writing was signed between Jas. P. Wood and Moran, as 

one party, and a Mr. Corr asthe other party. I told Mr. 
tf Wood that Moran had brought an article to me to be signed, 

and I stated that I was not the owner, but that they were, 
and then the agreement was signed. When I told Jas. Wood this 
he said to Moran, Draw up the contract and I will look it over. The 
annual State fair of Penna. occurred in Sept., 1879. Jas. Wood said 
it would be a good thing to put this on exhibition. I said it would, 
and that he was interested in N. J. and Penna., and I in the rest of 
the U.8., and that if he would put up the apparatus there I would 
give my time — show it off. Jas. Wood there distributed many 
circulars about it, and I did the same. I have some of the circulars. 
Jas. Wood requested me to go out and see about introducing it into 
the brick-kiln at Moran’s, and I went out there. The weather was 

not pleasant. Before that came Jos. induced me to go to W. 
45 Penna. to make sales and to sell for cash for $25,000, and if I 

could not get that to take $20,000, but under no circumstances 
to take less than $10,000. I went to Pittsburgh and reported ready 
for business Decem. 24, 1879, with Mr. Bissell, stove dealer. I re- 
ported by letter; I wrote 2 letters and defendants made no reply ; 
remained in Pittsburgh about a month; Bissel! wanted to purchase ; 
returned to Philadelphia on Jan’y 51, 1880; I reported to defend’ts 
the history of transactions in Pittsburgh. Jos. Wood said the rea- 
son why he did not answer my 2 letters was that he desired me to 
act according to my best judgment, and I told him that he had in- 
structed me to sell for cash, and the offer was for real estate at a cash 

valuation. Def’dts stated that Moran was anxious to have the 
46 apparatus put in the kiln, and I told them, of course; as I 

was away, I could not attend to it. I then found that Mr. 
Moran had gone to Paris, or at least over the water. I went to New 
York to see about putting in the apparatus there; they did not send 
me there, but gave me letters of introduction. After I had come 
back from Pittsburgh they told me they had some difficulty about 
the apparatus; it failed in giving out the heat. In March, 1880, I 
‘alled on defendants for some money and they handed me $200; I 
told them I needed money; I think $200 was theamount; defend’ts 
had paid me $640 on acc’t of purchase-money ; the last payment in 
June or July, 1880, of $40. Defend’ts said they could not pay it 
then; this was in June, 1880. They gave no reason at that time. 
At a subsequent time, late in June, they called to see me, and said 

the reason they could not pay me was because there had been 
47 a great deal of competition in their business, and they had 

made nothing in two.or three years, but that they had some 
contracts which were better, and if I would not press them they 
would pay me from time to time. I did not press the matter for the 
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time being; that was the end at that time. I called on them for 
some money and they paid me this $40. I called on them again, 
and they said it was impossible. I told them $1,000 was wanted. 
They said they were getting some money from some institution, but 
they were disappointed. I asked them if they could let me have 
500, and they said no; $200, no; $50, no; $10, and they said no; 
they had men to pay off and couldn’t let me have $10, and I saw it 
was time to be looking after my securities. ‘This was the last inter- 

view. (Assignment of Sept. 30,1879. Prout same.) I exe- 
48 cuted this. This was delivered to defend’ts and they have 

had it ever since. 

X exam : 

Have lived in Camden since—a year last December; previously 
lived at Cleveland, continuously 19 years; I was here for a portion 
of that time; came from Cleveland here. I had often lectured in 
my course of chemistry on light and heat, and once had attended 
to heat warming of a building. I was the agent for Holland’s light 
and heat apparatus of Chicago; this was a failure; appointed Oc- 
tober, 1878, agent for Holland’s for generating light and heat from 
nap-tha and water. I was appointed agent by Mr. Charles Holland. 
[ cannot tell whether he made the suggestion or whether I 

made it myself. I got out my own patentin June, 1879. 
49 I do remember of making a scientific experiments of Holland’s 

apparatus; I was favorably impressed; this impression 
ceased. <A stock Co. was formed in Cleveland to handle Holland’s 
patent; so soon as that Co. commenced operations it found that 
when it had not Holland’s man to manipulate the apparatus it be- 
came a failure. We had Holland’s apparatus on exhibition on Euclid 
avenue and opposite Kennard House, at 95 St. Clair St.; there was 
no difficulty with Mr. Holland about the place; Mr. Holland’s own 
ugent selected it; I never heard of any complaint by Mr. Holland 
about the character of the place; I made the complaint myself; it 
was selected by Mr. MeCandlish, his agent. I don’t know but I am 

his agent now, since he never withdrew the paper. In April 
50 1879, I c-ased to represent Holland’s apparatus, I think. I 

filed my application fora patent May 22, 1879 (report on 
Holland’s invention shown); this is my report on the Holland appa- 
ratus (circular shown witness); this is a circular from the Cleveland 
agency. I think the capital stock was $500,000 ; it might have been 
$1,000,000 ; can’t remember what proportion I was to have—}th or 
kth. Dr. Horton, pres’d’t; Dr. Graham, sec. & treas.; Dr. Moffett, 
V.pres’d’t. Dr. H. above is the equitable plaintiff in this case; he 
is a dentist. I think I was a director. Obtained patent June 24, 
1879, and, for the first time, on the following week I saw the defend- 

ants; after a month’s acquaintance thisagreement was signed, 
51 that agreement was for the formation of a stock company 

with a capital of $200,000; Jos. Wood was constituted a 
treasurer. I think on the same day a paper was executed which 
substantially was that Jos. Wood should be appointed a trustee and 
defend’ts not held individually liable for the payments of the 
d—83 
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amounts stipulated, and in case they did not sell stock or territory 
the time should be extended for them 10, 20, or 30 days. (Assign- 
ment shown witness.) Joseph Wood was constituted trustee by this 
paper; the reason for the other paper was, Jos. Wood objected and 
said $5,000 would become due in 30 days and he did not see where 
the money was to be raised, and if they did not sell stock or terri- 
tory they wanted the time extended. I don’t remember stating 
that there was no intention of holding the defendants indi- 
o2 vidually, or that I gave a second paper to obviate this. I 
remember Jos. Wood to have objected, that there might be a 
doubt as to whether they were not becoming individually liable. I 
did not think that in a corporation there would be liability; Jas. 
P. Wood said he did not think, under the corporation law, they were 
liable. (Articles of association shown witness.) I did intend under 
that paper to hold them personally liable. I understood James Wood 
to speak about the corporation laws. I understood that under this 
agreement they would be personally liable. (Paper shown witness 
July 31, 1879.) This is my signature. Jos. Wood, I am clear, 
did object to sign the articles unless this paper was also 
signed. I presume I offered a resolution, Oct’r 30, 1879. 
53 (Letter of Feb’y 13, ’80. Prout same.) The apparatus was 
tried in New York, but was never put in use. It was never 
introduced on the elevated railroad. Dr. Miller is the half brother 
of my wife. I remember their writing such a letter. Mr. Bissell 
suggested a stock Co. in Pittsburgh. I don’t think I recommended 
to defend’ts to form a stock Co. I did sign an agreement to form a 
stock Co. in N. Y. under this patent. I don’t remember telling 
d’f'd’ts that there would be no difficulty in selling stock. At their 
request I wrote the first circular. I and defend’ts did strike out as 
they amended. I did not write everything signed by them—not 
without their amendment. I did not wanted their signature, as Jas. 
P. Wood & Co. 1s a reputable company. I had nothing todo 
54 with selling stock. (Deed-poll shown witness; reads the 
clause.—EKach of the parties use their best endeavor to dis- 
pose of stock.) I was to assist in the sale of stock by showing the 
apparatus. I did contract to aid in selling the stock. The enthusi- 
asm for patent lasted until! April, 1880, judging from letters written 
by defendants to parties. Joseph Wood was present Nov. 3, 1879. 
I could not swear that any one else was present. I think Mr. Hinkle 
was present, but am not certain. I inquired when the corp. under 
N. J. report would be made, and Jos. W. replied that he believed it 
was a good thing & they would take it on same terms. Mr. 
Rogers or Mr. Walker, I think, at Pittsburgh, made the $20,000 offer, 
payable in real estate. The circulars were composed by my- 
55 self; the apparatus was not introduced in the brick-kiln; never 
got a cash offer of $10,000 for Western Pennsylvania. 
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Ist payment on account of the purchase-money, July 26, 


BGID ..cccce-cntis tenn il niundnnned wages $100 
They took my note for that ; we had no contract then. 

BG, NOV. &,. 1BTBis cctanitiiindiiniatidiaibabitsintin mma, 150 
B00. 1, GO waiecicwipieeen einen inna Wa 
See, DE GOON wiacaies siete Ge hs cei eee 26 
BERPER 3, JOG Rincntnthikcadtinitniensinnnnnwempiies 200 
Jay 13, GO. - asad dine ~cusne ine 40 

616 


The Ist $100 was not on account of the purehase-money ; all the 
other payments, | understood, were on account of purchase-money. 
! understood that this was purely to apply on account of purchase- 
money. Note never handed back to me. 

(Due bill, July % ‘79, shown.) This mine. 


(Due bill, Nov. 79 , shown.) ‘This is mine also. 
On Nov. ‘79, I did give a due bill of $150; the rest no 
56 due bills. Phe first serious complaint was in February, 


1880. They had found it all right, except merely mechanical 
defects; I remember that when somebody turned it on it overflowed, 
and there was an explosion; heard there was an explosion while 
Mr. Wentworth was using it; never heard about Mitchell’s experi- 
ments. There were 2 explosions. Feltwell told me. I saw but one 
explosion. I know Leonhard was burned; heard Robinson say 
his machine blew out. The apparatus was largely for domestic use. 
These are the same gases as anthracite coal. ‘These are the diree- 
tions issued by defendants. They were composed by me. ‘This is 
the circular issued by the defend’ts. It was prepared by me and ap- 
proved by them. 

(Book shown witness.) These are the by-laws of the Cleveland 


company. 
57 Agreement July 31, 1879, read in evidence. (Prout same.) 
2nd do. do. do. 'p rout same.) 


Assignment Sept. 30, 1879, to Wood as trustee. (Prout same.) 

Wood’s directions. (Prout same.) 

PI’fl’s circular. (Prout same.) 

D'fd’ts’ do. (Prout same.) 

Letter of Feb’y 12, 1880, to J. P. Wood & Co. (Prout same.) 

Letter Feb’y 13, 1880, to pl’t’ff. (Prout same.) 

Letter F eb’y 18, 1880, to defend’ts, identified by witness and read. 
(Prout same.) 

Also due bills of plaintiff, July 6 and Nov. 8, 1879; report of 
aintiff and circular as to Holland’s apparatus; prospectus and by- 
oe of Cleveland Light & Heat Co. 

Wm. H. Myers, notary public, sworn : 

Know plaintiff and defend’ts; def’d’ts came to my office 

58 and brought Waxler to draw up the agreement and my name 
was put in to furnish the number to get up the charter. 
Charter did not go through; money had to be paid. After a little 
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time, a meeting of the corp. — held at def’d’ts’ office to ascertain if 
a charter could be got in N. J. James P. Wood and myself were 
appointed a committee to obtain information; James P. Wood re- 
quested me to obtain information, which I did, but nothing further 
was done. In Dec., 1879,a gentleman, Mr. Frank Woods, called on 
me about a purchase of West Penna. I saw Jos. Wood, and he said 
it might be a good thing—might be sold, probably, for sufficient to 
pay for the patent. During the conversation we spoke of the 
difficulty of raising the company. Jos said they had thought some- 
thing of taking it themselves and of abandoning the company ; they 
thought territory sufficient might be sold to pay Humiston. 
59 Defend’ts spoke to me of sending the plaintiff to Pittsburgh. 
In May I saw Mr. Wood and Humision together at an inter- 
view, in which he s-oke of offers in New York, and that they had 
never made anyanswers. When they said they thought of abandon- 
ing the company def’d’ts employed me to make sale, and they said 
they would give me a commission, $5,000 if $25,000 — realized, or a 
less sum a proportionate commission. ‘This was about 10th of De- 
cember, 1879. I think there was something said of it before. This 
is my signature. No corporation was ever formed. I had no inter- 
est whatever in the patent at the date of the paper I signed. 
(’st. Had you any interest in the patent at the date of this agree- 
ment, July 30, 1879, providing for a corporation to be formed ? 
I had not. After I signed the agreement I never advanced 
60 any money or other valuable consideration to the corpora- 
tion. 


X exam.: 


I had known pl’t’ff about 3 months when I introduced him to de- 
fend’ts. My introduction was through Dr. Graham, who had written 
about Holland’s patent. PI’tff had not obtained his patent when I 
saw him first. Plt ff said, on trial, he had found the Holland’s 
patent a failure. Frank Wood is the editor of the N. Am. Manu- 
facturer. 

PI’t’'ff closes with right to put in letters patent. 

Mr. MacVeagh moves for a nonsuit. 

Judge directs the jury to find for the defendants. 

Puff excepts. 

61 (Copy.) 
Agreement. 
HvuMISTON vs. Woop. 
Copies of papers in evidence. 


Articles of agreement made and concluded this thirty-first day of 
July, 1879, between Joseph Wood, of the city of Philadelphia, of the 
first part; James P. Wood, of the said city, of the second part; 
Benjamin M. Feltwell, of the said city, of the third part; William 
H. Myers, of the said city, of the fourth part, and Ransom F. Hu- 
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miston, of the city of Cleveland, of the fifth part, as follows, to wit: 
Each of the said parties hereto, for and in consideration of the mutual 
covenants and agreements hereinafter mentioned to be performed 
and kept by them, do for themselves, their and each of their re- 
spective heirs, executors, administrators, and assigns, covenant, 

promise, and agree to and with each other that they will 
62 associate themselves together for the object of obtaining a 

charter of incorporation under the name and title of the 
“American Light and Heat Company of Philadelphia, Pennsylva- 
nia,” said organization to be perfected and to be for the manu- 
facture and saleof Humiston’s atmospheric hydrocarbon apparatus 
for generating light and heat and for the manufacture and sale of fix- 
tures for the same; also for the preparation and sale of oil suitable for 
the use of the said apparatus and for any other business or matter 
necessary in carrying out the purposes aforesaid. 

That the capital stock of the said company shall be four thousand 
shares, each of the par value of fifty-dollars, making the aggregate 
sum of two hundred thousand dollars. 

That each of said parties shall use his best endeavors in disposing 
of said stock. 

That the said party of the fifth part shall forthwith transfer 

63 to the other parties hereto the sole right of the improve- 

ment in apparatus for burning hydrocarbons for the States 

of Pennsylvania and New Jersey, letters patent for said improve- 

ment being No. 216,853 and bearing date the 24th day of June, A. 

D. 1879, said transfer to cover any and all improvements hereafter 
to be made on said apparatus. 

That the said party of the 5th part shall receive from the concern 
or association or corporation for said patent right for said States the 
sum .of twenty-five thousand dollars ($25,000), to be paid to him as 
follows, to wit: 

five thousand dollars thereof within thirty days from the date 
hereof; the further sum of five thousand dollars in sixty days from 
the date hereof; the further sum of five thousand dollars in ninety 
days from the date hereof; the further sum of five thousand dollars 

in one hundred and twenty days from the date hereof, and 
64 the balance of five thousand dollars in one hundred and fifty 

days from the date hereof, the said payments to be made to 
the said party of the fifth part or his legal representatives. 

Regular books of accounts of the expenses and profits of the busi- 
ness shall be kept. 

The principal place of business shall be in the city of Philadel- 
phia. 

Joseph Wood shall be treasurer of the concern or association, and 
is authorized to pay any necessary expenses incurred, and he shall 
be allowed to deduct those expenses out of the first moneys coming 
into his hands belonging to said concern or association. 

It is also agreed that immediately after the organization afore- 
said that the terms of this agreement shall then forthwith cease. 
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In witness whereof the said parties to these presents have here- 
unto set their hands and seals. 


(Signed) JOSEPH WOOD. [SEAL. | 
. JAMES P. WOOD. — [sEAz.| 
‘ B.M. FELTWELL.  [seat. 
. WM. H. MYERS. SEAL. | 
' R. F. HUMISTON. [seat] 


Sealed and delivered in the presence of— 
(Signed) DAN’L 8S. HINCKLE. 
” E. D. VAN HORN. 


Copy. 


ae 
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. 
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2d Ag’mt. 


Whereas bv a certain agreement made the thirty-first day of July, 
1879, wherein James P. Wood, Joseph Wood, Benjamin M. Feltwell, 
William IH. Myers, and Ransom I*. Humiston agreed to form a com- 
pany for the manufacture and sale of Humiston’s improvement in 
apparatus for burning hydrocarbons, and also agreed to pay the said 
Ransom I*. Humiston for all his interest in the letters patent for 
said improvement for the States of Pennsylvania and New Jersey 
the sum of twenty-five thousand dollars, to be raised from sules of 
the stock of said company in payments of five thousand dollars each, 
the first payment to be made in thirty days after the execution of 
the agreement, and five thousand dollars every thirty days there- 
after until the whole sum be paid; therefore, in consideration of said 
agreement, | hereby agree with the said James P. Wood, Joseph 

Wood, Benjamin M. Feltwell, and William H. Myers that I 
66 will not hold them personally responsible for the payment 

of the said sum of twenty-five thousand dollars, but will look 
tothem only as trustees for the sale of the stock of the said com- 
pany and the payment to me of such moneys as may be received 
for such sales until the whole is paid; and I further agree that if 
sufficient money be not received to pay the first instalment of five 
thousand dollars when it becomes due that I will extend the time of 
payment for ten, twenty, or thirty days, as may be necessary. 

In witness whereof I have hereunto set my hand and seal the day 
and year first above written, that is, the thirty-first day of July, 
1879. 

(Signed) R. F. HUMISTON. §[seAz.] 


Witness: 


The word August, in the second line from the top, stricken out & 
July written in before signing. 
67 Copy. 
Assignment. 


Whereas I, Ransom F. Humiston, of the city of Cleveland and 
State of Ohio, did obtain letters patent for certain new and useful 
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improvements in apparatus for burning hydrocarbons, which leiters 
patent bear date the twenty-fourth day of June, 1879, and are num- 
bered 216,853; and whereas James P. Wood, Joseph Wood, Benja- 
min M. Feltwell, and William H. Myers, of the city of Philadelphia 
and State of Pennsylvania, and said Ransom IF. Humiston have as- 
sociated themselves together for the purpose of forming a company 
to manufacture and sell said apparatus and territorial rights under 
said patent, and have appointed the said Joseph Wood their trustee 
to take the title of said patent on behalf of said association, and are 
desirous of acquiring an interest therein : 
Now, this indenture witnesseth : That for and in consideration of 

the sum of twenty-five thousand dollars, lawful money of the 
68 United States of America, to me in hand paid, the receipt of 

which is hereby acknowledged, I have assigned, sold, and set 
over, and do hereby assign, sell, and set over to the said trustee all 
the right, title, and interest which I have in the said invention as 
secured to me by said letters patent for, to, and in the States of Penn- 
sylvania and New Jersey, and in no other place or places, the same 
to be held and enjoyed by the said Joseph Wood, trustee, for the said 
association, together with such improvements, patented or otherwise, 
which I may hereafter make to said apparatus, for his own use and 
behoof as trustee aforesaid and the use and behoof of his legal rep- 
resentatives, to the full end of the term for which said letters patent 
are to me granted, as fully and entirely as the same would have been 
held and enjoyed by me had tkis sale and assignment not been 
made. 

In testimony whereof I have hereunto set my hand — affixed my 

seal this thirtieth day of September, A. D. 1879. 

(Signed) R. F. HUMISTON. [seat] 


Sealed and delivered in presence of— 
(Signed) ALBERT S. COOPER. 
a RICH’D M. COOPER. 


The words “ As trustee aforesaid” interlined before signing. 
69 Wood’s Instructions. 
Humiston’s heating apparatus. 
Hints and cautions on starting and regulating the fire. 


Notr.—aAll the valyes open by turning to the left and close by 
turning to the right. 


Ist. Open the main supply valve near the tank. 

2d. Open the needle valve. 

“> 7 

od. Open the stove doors and remove the covers. 

4th. ‘Take the wire match-holder, light the match, and hold it in 
the “ lighting cup,” then press in the lighting valve till the cup is 
nearly full. 

5th. When the oil in the lighting cup is nearly all burnt, requir- 
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ing about three minutes, then open the feed valve, just a little, till 
the “indicator ” points to fig. 

6th. Now the gas begins to burn from the 
it has burnt a moment, gradually increase the fire by turning on 
more fuel till the apparatus is well heated ;* then, by partially 
closing the “ feed valve,” diminish the fire to the amount desired. 


‘e 


7th. The “indicator” turned to Fig. — gives lowest fire at about 
1 gill per hour. 
The “indicator” turned to Fig. — gives low fire at about 2 


gills per hour. 
The “ indicator ” turned to Fig. — gives small fire at about 
1 pint per hour. 


The “indicator” turned to Fig. — gives medium fire at 
about 1 quart per hour. 
The “indicator ” turned to Fig. — gives large fire at about 2 


quarts per hour. 

Sth. For Bunsen flame open the lower jets, and for luminous 
flame close them. 

9th. Keep the “ needle valve” well open, and lessen the feed if 
there is “pulsation,” and this will prevent clogging. 

10th. When you turn off the fire at night close the main supply 
valve at the tank. 

JAS. P. WOOD & CO., 
Al S. 4th St., Philadelphia, Pa. 


70 Plaintiff’s Circular. 


Humiston’s apparatus for generating heat and light for the million 
without wood, coal, or coke, candles, lamps, or coal gas, eliminated 
from liquid fuel. The condensed sunbeams of former ages now 
brought out and set free by the new atmospheric hydrocarbon light 
& heat generator; acting on the Bunsen principle; patented by 
KR. F. Humiston June 24, 1879; adopted by the American Light 
and Heat Co., of Philadelphia, Pa. “Peerless among its rivals 
and revolutionary in its character,” it is the simplest and best de- 
vice for developing light and heat from petroleum and its dis- 
tillates. 


The following may be noted among its many advantages: 

ist. The apparatus is a finished piece of mechanism, “ a most in- 
genious, compact, and practical device.” 

2d. It is simple in construction and not liable to get out of order. 

od. It is easily understood and manipulated with perfect safety 
and success by ordinary domestics. 

4th. It can readily be adapted to any stove (old or new), range, 
grate, furnace, boiler, or gas fixtures now in use. 

5th. Itis perfectly adjustable to the amount of fire or heat re- 
quired—now burning for an hour or a night with a small “ Bunsen 
flame,” absolutely free from stnoke, costing not more than one mill 


*At kindling, when the fire is largest, quickly close and open the needle valve, 
which will cause a good puff and keep the jet clear. 


distributor.” After 
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an hour, and then, in an instant, increased just as little or just as 
much as required, even a hundred fold, when copper and even cast 
iron melt in a few minutes. 

6th. By a simple device, a check upon the consumption and waste 
of tuel is provided. This check is under the control of the house- 
keeper, instead of the servant, and while it is an element of economy 

it is also one of safety. 
71 7th. By another device the flame is thrown upward or 
downward at pleasure, which is exceedingly desirable, both 
in heating and cooking apparatus. 

Sth. The needle valve is an important part of the apparatus to re- 
move obstructions from the flame jet, and also to increase or dimin- 
ish the size of the jet and thereby secure the most perfect combus- 
tion. 

9th. Graduated indicators show just how much fuel is being con- 
sumed and just where to set the induction valve to secure any 
amount of heat desired for cooking or heating purposes. By a sim- 
ple attachment a man in his chamber may know the state of his 
fire in his furnace and perfectly control it without leaving his room. 

10th. The fire is prodneed by the combustion of gas generated 
from liquid fuel, slowly or rapidly as required, with automatic exact- 
ness. It is just as convenient and the cost is less than one-fourth as 
much as the same amount of fire from coal gas. 

11th. Being completely under control, with a constant and uni- 
form heat maintained, it is perfectly adapted to all heating and 
culinary operations—baking, broiling, roasting, frying, etc., with the 
greatest perfection and dispatch. 

12th. The fuel contains no sulphur to generate noxious gases or 
to attack and destroy the heating apparatus. ‘The stove or furnace 
should last a hundred years. 

13th. A match is all the “kindling-wood” required. The fire is 
instantly started, increased, diminished, or extinguished by turning 
a valve. 

14th. It is the neatest fire in the world. There is for a moment 
a little smoke in kindling; there should be none afterwards to fill 
the room whenever a cover is lifted or a door opened. There are no 
ashes to be removed, or cinders, clinkers, dust or dirt. 

15th. It is the most economical fire in the world, directly or in- 
directly, by having just as much or just as little as you want, or by 
instantly turning it off altogether, instead of leaving a great bed of 
coals to waste its heat when no longer needed. ‘Thesaving in board 
and wages of extra service in making and tending fires, dusting 
furniture, bringing in fuel, and carrying out ashes would often be 
more than the entire cost of the fuel itself, to say nothing of the cost 
of coal-bins, wood-boxes, scuttles, shovels, tongs, and pokers. One 
pound of this liquid fuel has a thermic or heating value equal to 
five pounds of the best coal. 

16th. “It is the safest fire in the world.” Insurance men are now 
beginning to concede this point. “ There are no hot ashes, coals, 
or cinders to fire the ash-box ; no soot-burning chimneys; no sparks 
to fall upon the roof; no coals to roll out from an over-filled grate ; 
4—S3 


gh Oe lead 


26 RANSOM F. HUMISTON, &¢., VS. JAMES P. WOOD ET AL., &¢. 


no brands to tumble ; no sparks to snap, and no hot bed of coals to 
start a first-class conflagration when ail are asleep.” ‘These seven 
sources of danger, in which nearly all our destructive fires originate 
(that are not incendiary}, are all avoided by those who use the 
Humiston apparatus. 

17th. It is the most beautiful fire in the world. As you look into 
your parlor grate all the colors of the spectrum may be seen, often 
rivaling in beauty the colors of the rainbow. The whole room is 
bright and cheerful. 

18th. This fire has the widest range of application—for domestic 
purposes; as a generator of steam for manufactories, railroad loco- 
motives, and steam navigation; for smelting ores, heating and 

melting iron, evaporating salt, sugar, ete. 
72 19th. The illuminating gas we generate has no superior. 
It is the richest, purest, and safest gas in the world. It is a 

fixed gas, and not merely carbureted air; it is free from the sulphur 
and ammoniaecal poisons of coal gas. Its illuminating power 1s 
several times greater, and the danger of explosion is many times less 
than that of common gas. Compared with the kerosene lamp, our 
gas is neater and more desirable every way and a “ thousand times 
safer.” For domestic purposes it is generated in the eook-stove or 
range without extra heat or trouble, while performing the ordinary 
culinary operations of the household, and costs about one-tenth of 
the price of coal gas. 

20th. Our gas apparatus enables a man to be master of his own 
house, and not subject to the caprice of gas companies. 


Advantages over the double retort oil and water apparatus. 


Ist. We save the cost of water tank, retort, pipe, coil, and valve, 
which are all useless. 

2d. We avoid the filling up of the apparatus from the sediment 
of dirty water and the deposit of caleareous matter, which cannot 
be avoided when the water is hard, rendering the apparatus useless 
in a few weeks at most. Many know by sad experience what this is. 

dd. By a little device we save our apparatus from filling up with 
soot or other carbonaceous matter. All our predecessors have had 
trouble from ‘that source. 

4th. Our fuel never freezes, but the water tanks and pipes do 
freeze and burst. Even the cover of “nine patents” is too thin to 
keep out the frost, dirt, lime, and carbon. 

Sth. We offer you a quiet, still fire, compared with the roaring, 
rushing, steaming “ water fire-works.” 

6th. We give you a very low fire to burn all night, if you desire 
it, without the least smoke or deposit of soot or carbon. One patent 
does the work for us where nine fail elsewhere. 

7th. Ours isa more economical fire. Water when passing into 
the state of vapor or steam isa great thief, stealing, hiding away, 
and making off with a thousand degrees of latent heat. If you 
“stop thief!” he can only give back what he stole, leaving you to 
pay the costs of suit and pursuit, while a low fire exhausts the ex- 
chequer and breaks the bank. 
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8th. One ef the very good uses of water is to put out fire. It is 
a little old-fashioned, it is true; still it works pretty well yet. I ad- 
mit that the elements of water—oxygen and hydrogen—in combin- 
ing, evolve an immense amount of heat, and I once supposed that 
the disintegration of the elements of water might be practicable ; 
but when I learned, according to the highest authority, that “it re- 
quires a heat of 4,532° Fah. to disassociate the elements of water,” I 
very naturally inquired what, then, becomes of the cast-iron retorts, 
stoves, etc., which would melt down at only about one-half of the 
above heat. 

9th. Several scientific committees have, during the past year, re- 
ported adversely to the use of water vapor for increasing the heat of 
fire. 

10th. A beautiful “needle valve” adjusts the size of the flame 
jet to the amount of fuel used, and instantly removes all obstruc- 
tions. The “nine patents” have nothing of the kind. 

Lith. Our “ lighting cup” is better, more convenient, and does 
not leak. 

12th. Our perforated adjustable sleeve and distributor for chang- 
ing the direction of the fire add much to the value and efficiency of 
our burner. 

13th. The lighting and feed valve stops are important elements of 

safety and economy not found in other apparatus. 


72 Certificates and testimonials. 


The undersigned, having been invited to test the cooking quali- 
ties of the Humiston apparatus, take pleasure in stating that on the 
25th of August, 1879, we met at the business house of Jas. P. Wood 
& Co., 415. 4th street, Philadelphia, and placed in their large cook- 
ing range a joint of lamb, a knuckle of veal, and a pair of chickens. 
In five minutes from starting the fire the ovens were hot enough for 
roasting, and in three minutes more the top of the range and ovens 
were red hot, and we ordered the fire diminished. ‘This was in- 
stantly done by turning a valve. When the roasting was finished, 
all declared that they never saw it done better or more speedily. 
The cooking seemed uniform throughout, and the meats were full 
of juice, savory and delicious. <A tenderloin steak was broiled di- 
rectly over the fire in five minutes, and better steak was never eaten. 
While the cooking was going on, illuminating gas of the very best 
quality was generated, and burning at the same time. Before leav- 
ing the house we all left our orders for the apparatus to be placed 
in our restaurants as soon as possible. 

SAM’L KESSLER, 
55 South Fourth Street. 
G. B. TRESCH, 
112 & 114 Hudson Street. 
WM. H. HACHER, 
15 South Fourth Street. 
R. D. CUMMINGS, 
2002 North Twenty-second Street. 
J. T. HARKER, 
S.E. corner Fourth & Chestnut Streets. 
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The undersigned being present at the above test of apparatus con- 
ducted by the proprietors of certain restaurants, and having wit- 
nessed the cooking and partaken of the viands, we heartily concur 
in all they have said of the excellence and efficiency of the Humis- 
ton apparatus for generating heat and light. 

DANIEL 8S. HINKLE, 
Chestnut Hill, Philadelphia. 
E. D. VAN HORN, 
721 North Nineteenth Street, Philadelphia. 
ROBERT HENDERSON, 
250 Market Street, Philadelphia. 
JEREMIAH LENAHAN, 
2345 North Fourth Street, Philadelphia. 
JOHN GALLAGHER, 
501 North Thirteenth Street, Philadelphia. 
CONRAD LEONHARDT, 
27 Sheriff Street, Philadelphia. 


For several months I have been thoroughly familiar with the 
practical working of the Humiston heating and lighting apparatus, 
and nothing could be more satisfactory. It is all that the patentee 
claims, and a great deal more; it is doubtless one of the greatest 
inventions of the age. 

W. H. MYERS, 
729 Walnut Street. 


The following is from the Rev. D. M. Graham, D. D., the founder 
and late president of Hillsdale college, Michigan : 

“Your fire beats the world! It seems to me that nothing can 
compare with it; so much heat with so little fire and so small a 
consumption of fuel! My retort is red hot,and yet I can see nothing 
but a small blue flame.” 

D. M. GRAHAM, 
178 Washington Street, Boston, Mass. 


The following testimonial is from Jas. P. Wood & Co., one af the 
old and reliable houses of Philadelphia, whose ranges and steam 
heaters are well known throughout the country : 

Prof. Humiston’s apparatus has been in successful operation in 
our range and heaters for the last two months. There has never 
been the slightest accident or delay through any clogging or defect 
whatever. This apparatus has more than vindicated the claims of 
the patentee—evolving more heat and light from the material con- 
sumed than was claimed by the inventor. We have adopted it. 

Philadelphia, September 9th, 1879. 

JAMES P. WOOD & CO., 
No. 41 South Fourth Street, Phila. 
b. F. Feltwell, sup’t. 


We have had the Humiston apparatus in our house for several 
weeks and it has never clogged, got out of order, or failed to do 
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good service, and we never saw a neater, safer, more convenient, 

beautiful, or economical fire. We commend it to everybody. 
JOHN PULLAR. 
MARGARET PULLAR. 


Territorial rights for the manufacture and sale of this apparatus 
are now offered. A few States are already sold. 
State, county, city, and town rights may be obtained by ad- 
dressing— 
R. F. HUMISTON, 
Care American Light and Heat Co. of Philadelphia, 
41 So. Fourth St., Philadelphia, Pa. 


74 Wood's Circular. 


Prof. Hlumiston’s new atmospheric hydrocarbon’ burner for 
generating light and heat from petroleum and its distillates. 


To the public: 


Upon examination of Pros. Humiston’s apparatus we found it to 
be a most ingenious, compact, and, apparently, practical device for 
the accomplishment of his purpose. As practical men, however, we 
were unwilling to indorse this “new wonder of the age” simply 
upon the theoretical merits which it seems to possess. We therefore 
requested the inventer to place his apparatus in our large ranges, 
stoves, and steam-heaters and allow us to test it to our full satisfaction, 
to which request he readily assented. Tor the last thirty-five days 
we have had the apparatus at work at our place of business, and 
under the closest scrutiny, but we have never found it at fault in a 
single instance; and our experiments have more than verified the 
claims of the patentee—more heat being generated and less fuel re- 
quired than he represented. As a light and heat generator the 
Humiston patent is doubtless peerless among its riv: als and revola- 
tionary in its character. We see no reason why its adoption should 
not become general. It is a finished piece of mechanism and works 
obediently to the will of the manipulator. Responsive to the touch, 
the fire is at once increased or diminished a hundred fold, or held 
at any given point for an indefinite period. Any servant of ordi- 
nary intelligence should be able to master the apparatus in a few 
minutes. The oil or fuel from which the gas and fire are made is 
never handled, or even seen by the domestics or household, and ex- 
perts as well as insurance agents have pronounced it “ the safest fire 
in the world.” 

The illuminating (fixed) gas, which is generated without extra 
fire, while the ordinary meals are bei ing prepared, is of superior 
brillianey and purity, and costs not more than one-tenth the price 
usually paid for coal gas. ‘The apparatus is readily adopted to any 
ordinary stove, grate, furnace, or range. Probably the strongest 
point in this invention are the neatness and utility, comfort and 
convenience, economy and safety which are secured by its use. As 
this invention (patented June 24th, 1879) becomes known we believe 
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there are thousands who will cheerfully relinquish their coal-bins, 
scuttles, tongs, shovels, pokers, smoke, soot, dust, ashes, cinders, and 
dirt, wear of carpets and destruction of furniture, cost of kindlings 
and extra attendance, and the discomforts and exposures of a vari- 
able temperature and gladly adopt the Humiston apparatus. 

After many years of practical experience, and with our heating 
apparatus widely known, and adopted in many of the most im- 
portant public and private buildings throughout the country, we do 
now unhesitatingly commend to the public the Humiston apparatus ~ 
for generating light and heat as one of the most useful discoveries 
of the age; and, as the best guarantee of our confidence in the 
invention, we take pleasure in stating “that we have ourselves 
adopted it. 

JAMES P. WOOD & CO., 
No. 41 South Fourth Street, Philadelphia. 

B. M. FELTWELL, 


Superintendent. 


| Endorsed:] No. 3. Wood’s circular. Issued in August, 1879. 


70 (Copy.) 
New York, feb. 12, 1880. 
Care Dr. A. P. Miller, Tribune office. 

Messrs. J. P. Wood & Co. | 
Dear Sirs: The sup’t of the elevated R. R.’s called on me to-day 
to see my fires with a view of determining as to their adaptability 
to running the locomotives on the above-named roads. He seemed 
to be wonderfully pleased with my fires and frankly admitted that 
he believed that I could easily furnish sufficient heat to run his 
locomotives, and, further, that the absence of ashes, smoke, 
76 foul gases, cinders, &c., and the doing away with stokers, coal- 
heavers, &c., and the perfect control of the fire were strong 
points in my favor. Before leaving he assured me that he should 
recommend its adoption by his company, if experiments which the 
Co. would aid me in making should confirm the favorable opinion 
he has new formed. He made an appointment for other officers of 
the Co. to meet meet me on Saturday next at 11 o’c’k. We are keep- 
ing the matter very quiet here till after the experiments are made 
& the sale is effected; but there is another matterin which you | 
have a greater interest. A party called to-day (after having seen | 
my fires several times before) and expressed the conviction that 
my apparatus could be easily adopted and furnish sufficient heat 
to run ordinary locomotives & do it more economically than 
it can be done with coal. He is a man of standing and influ- 
ence with the R. R. men. He wanted to know if I had yet 
77 sold the right to use my apparatus for R. R. purposes in any 
of the States. I told him that I had sold the right for all 
purposes for Penna. and N. J. He told me that I had made a great 
mistake, for that sale almost shut up N. Y. city from her most 
important outlets. I told him that I felt confident that I could buy 
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back the right for R. R. purposes for those States at a reasonable 
figure. 

Now, [ feel confident that this man means business, and he is 
known to be connected with a wealthy corporation, and I believe 
that if you will authorize me to sell just so much of the right as is 
applicable to R. R. purposes alone for Pa. & N. J. that I can do it 
within thirty days from this date and bring you money enough to 
pay me off and still you will own the right for the above-named 
States for all purposes except for use on R. R’ds, Now, I want you 

to name your lowest price for sixty days. I mean that you 
78 shali give the refusal for sixty days at the price you name, 

selling only the R. R. right. He is to call for my answer on 
Saturday p. m. at 3 o’c'k. 

This will give you all day to-morrow to consider the matter, and 
if you mail your letter on Friday night I will be sure to get it In 
time to mect my party on Saturday. 

Give me your minimum price and I will get as much more as 
possible. Nap-tha will be furnished in bulk in large quantities at 
otc. a gallon, & I believe that it is higher now than it has ever 
been before. 

Please answer in time. 

Truly y’rs, 
(Signed) R. F. HUMISTON. 


79 (Copy.) 


PHILADELPHIA, Feb. 15, 1880. 
Prof. R. F. Humiston. 

Dear Str: Yours of yesterday rec’d. We are pleased to learn 
of your prospective success with R. roads. : 

With reference to price for our interest in Penna. and N. J. for R. 
Rt. purposes we leave it entirely with you to make such arrange- 
— as you may deem best for the interest, of all concerned. 

Yours truly, 
(Signed) I. . 2. CO 
Per HINKLE. 
80 (Copy.) 
New York, Feb’y 18, 1880. 
Care Dr. A. P. Miller, Tribune office. 
Messrs. Jas. P. Wood & Co. 

Drar Strs: I have succeeded in getting the consent of the N. Y. 
El. R. R. Co. to try my heating apparatus for running their locomo- 
tives. Weare to commence fitting up an engine to-morrow morn- 
ing. Please send me by express, care of Rh. Stewart, Esq., sup’t east 
divis. Elevated R’y Co. N. Y., eight retorts and burners, which Capt. 
Wentworth has all ready. He has 4 sets put together complete, & 
there are 4 sets more that the machinist has fitted up, but the gas- 


pipes & needle valves are not attached. Send the 4 sets complete, 
with the long-handled needle valves attached ; also send the other 
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4 sets just as they are, but put up with them 4 more needle valves of 
the largest bore, so that I can fit out here 8 complete sets. 
81 Please do not forget to talk with James about the money mat- 
ters. I should not trouble you now but I need it more than 
ever; send what you can. spare. 
Truly y’rs, 


(Signed) ee R. F. HUMISTON. 


James will remember saying to me that until sales were made 
that I could have such small sums as I needed for my current ex- 
penses. 

(Copy.) 
Prina’p’a, July 26, 79. 

Due James P. Wood & Co. one hundred dollars on demand, value 
reed. 

$100. 

(Signed) R. F. HUMISTON. 
(Copy-) 
PuitAa’p’A, Nov. 8, 1879. 

Due James P. Wood & Co. one hundred and fifty dollars on de- 
mand, value received. 

$150. 

(Signed) R. F. HOUMISTON. 


S13 Unitep States Patent OFFICE. 
Ransom IF’. Humtiston, of Cleveland, Ohio. 
Improvement in Apparatus for Burning — 


Specification forming part of Letters Patent No. 216, 853, dated June 
24, 1879 ; application filed May 22, 1879. 


To all whom it may concern, 

se it known that I, R. F. a of Cleveland, in the county 
of Cuyahoga and State of Ohio, have invented certain new and 
useful apparatus for burning hydrocarbons as fuel; and I do hereby 
declare that the following ‘Specification, t taken in connection with 
the drawings furnished and forming a part of the same, is a clear, 
true, and complete description thereof. 

My improvements relate to that general class of apparatus in 
which hydrocarbons are burned in a gaseous condition ; and the 
object thereof is to attain, with an economic consumption of hydro- 
carbon, a varied capacity for operating either at minimum or 
maximum grades of heat, or at any intermediate degree, without 
the aid of water or steam, or the undue accumulation of solid 
products of combustion upon and adjacent to surfaces directly 
exposed to the flame. 

For the attainment of these ends, in burning serieumiioone on a 
large scale, my invention mainly consists in the combination, with 
an atmospheric or “ Bunsen” burner, of a retort having a radiating- 


=> 
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surface equal to or greater than the area of flame from the burner, 
located immediately above said burner, and which operates as a 
complete deflector to the heat and flame therefrom, a pipe connecting 
the retort with the burner, and a fire-pan below the retort for develop- 
ing the initial supply of gas to the burner. 

The term “atmospheric burner” as used herein by me is not 
intended to embrace that class of illuminating-burners within which 
air and gas are mingled prior to ignition, and with which a white or 
light-giving flame is developed, and which therefore possesses value 
only in proportion as said flame is white and solid; but, on the 
contrary, I include within the meaning of that term only such 
burners as operate on what is well known as the “ Bunsen” principle, 
within which air and gas are so mixed prior to ignition that a blue 
or heat-yielding flame is developed, which is practically deficient in 
light-yielding properties. These two practically opposite results are 
due solely to the fact that air is used sparingly in the first instance 
and freely in the second. 

[lluminating-lamps of the so-called “vapor-burner” class have 
heretofore embodied within the standards thereof a retort, or its 
equivalent, a burner below it, a pipe connecting the two, and a fire- 
pan for initial operation; but in none of these could the retort 
practically operate as a deflector to the flame, for two reasons, viz: 
‘The white flame impinging upon the retort would not only unduly 
develop solid carbon or lamp-black thereon, but it would also so 
derange and shield the flame that its light-giving properties would 
be impaired, and still further result in disagreeable odors; neither 
is it new, broadly, to have a gas-flame deflected by or impinge upon 
a retort above it in apparatus heretofore embodying a retort, a burner, 
and a pipe connecting them; but, so far as my knowledge extends, 
the employment of a blue-flame burner operating on the Bunsen 
principle is a novelty in that combination, and it is due to that fact 
only that I can ‘suecessfully deflect the flame by the retort, and 
thereby apply the heat directly thereto without the accumulation of 
carbon thereon and attain the attendant economic results. 

In that class of apparatus in which steam is decomposed for 
attaining a more perfect combustion of the gas or vapor there is but 
little accumulation of carbon upon the retort during its operation at 
high temperatures; but if a temperature be desired lower than that 
competent to decompose steam, imperfect combustion is inevitable, 
which is attended with the development and accumulation of solid 
carbon and a consequent waste of fuel. The fire-pan referred to as 
an element in my combination has been heretofore largely used in 
various forms. 

I am also aware that heretofore hydrocarbon-gas stoves have 
embodied an atmospheric burner of the Bunsen class, a firing-pan, 
and a retort located above the burner, so as to be heated by the 
flame from the burner, and also that in some of said stoves the 
flame has in part been deflected by the lower surface of the retort; 
but in all such stoves known to me the main bulk of the flame is 
utilized for cooking, and the consumption of hydrocarbon is on a 
small scale, suited only for light cooking operations. 

o—83 
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82 [ will here again state that the object of my apparatus is to 

attain high temperatures and great volume of heat by burning 
hydrocarbons on a large scale, and that, therefore, with my apparatus, 
these pre-existing gas-stoves may be used to advantage In many 
cases—as, for instance, my apparatus may be located within a hot-air 
furnace of a dwelling-house containing several suites of rooms, all 
of which are heated by said furnace. For cooking purposes, each 
suite of rooms, being connected by pipes with my retort, will admit 
of the use of hydrocarbon-gas stoves of any of the well-known types, 
the variable capacity of my apparatus being such that a practically 
uniform house temperature can be maintained regardless of the 
additional cooking requirements. 

My invention further consists in the combination, with a retort, 
of an open-topped atmospheric burner, operating on the Bunsen 
principle, connected with the retort and located below it, so that its 
bottom operates as a cap to the burner and as a deflecting-plate for 
the flame, whereby a thin disk-shaped flame is developed through 
the annular opening between the top of the burner and the retort, 
and in direct contact with the latter. 

My invention further consists in the combination, with a retort 
and an open-topped atmospheric burner, operating on the Bunsen 
principle, mounted on a standard below, and connecting with the 
retort, of means whereby the two may be adjusted in position with 
relation to each other for graduating the space intervening between 
burner and retort, and thereby to attain a disk-shaped flame of any 
desired volume. I prefer that the retort be stationary and the 
burner movable, as by a cap on its standard, and I therefore mount 
the cap of the burner by means of a threaded connection with its 
standard, so that it may be raised or lowered by rotation. 

My invention further consists in the combination, with an atmos- 
pheric gas-burner operating on the Bunsen principle, and provided 
with two or more flame-jets, or series of jets, one or more of which 
can be separately closed and opened, of an air-induction valve, by 
which the supply of air to the burner may be graduated in propor- 
tion to the number of flame-jets required, and the desired quality 
of flame attained, whether one or more of the jets, or series of jets, 
are in service. 

I do not claim, broadly, flame-jets which can be wholly or par- 
tially closed, nor air-induction valves, for I am well aware that 
these have been heretofore separately employed in illuminating 
rapor-burners; and I[ also know that in that same connection a 
single illuminating flame-jet or single series of jets has been used in 
combination with an air-induction valve. ! 

The open-topped burner before referred to has been described as 
capable of being adjusted with reference to the retort for affording 
a thick or a thin flat circular flame, and it is obvious that this ad- 
justable capacity in that burner renders it the equivalent of a burner 
having one or more flame-jets or series of jets, which can be sepa- 
rately closed or open, for in both cases the volume of heating-flame 
‘an be varied by reducing or increasing the discharging capacity 
of the burner, and I therefore intend the last-stated feature of inven- 
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tion to include the open-topped burner, adjustible as described, as 
an equivalent of the burner therein described, whether additional 
flame-jets be employed or not. 

The particular construction of burner preferred by me consists of 
an annular shell provided with two or more annular series of jets 
in different planes, in combination with a register-jet valve, which 
controls one or more of said series, and such a burner constitutes 
another portion of my invention. 

For controlling the passage of gas to the burner I employ a 
needle-valve, which is provided with guides to assure a truly longi- 
tudinal movement, and is operated by a hand-rod, a rack-gear, and 
a pinion on said rod, and these parts, as a particular combination, 
constitute another feature of my invention. 

I am aware that needle-valves operated by hand-rods with cams 
and with links have heretofore been employed. 

The object of my particular construction is to assure a true coin- 
cidence of the valve with its seat and an effective and durable 
arrangement of parts for operating the valve. 

To more particularly describe my invention I will refer to the 
accompanying drawing, in which— 

Figure'1 represents, partially in side view and partially in see- 
tion, an apparatus embodying my invention adapted to heating 
purposes and also to the generation of illuminating-gas. Fig. 2 
represents a plan of the same with the top of the double retort re- 
moved to disclose its interior construction. Fig. 3 represents my 
burner in central vertical section. Fig. 4 represents the burner in 
top view. Fig. 5 represents the needle-valve in detail. Fig. 6 rep- 
resents in end view a graduated dial-plate and a valve-stem, by 
which the supply of hydrocarbon may be controlled. Fig. 7 repre- 
sents, in vertical central section, one form of valve-chamber with 
its needle-valve. Fig. 8 represents, in side view, a retort.and its 
connections adapted to heating purposes only. 

A denotes the retort, which in Figs. 1 and 2 is divided into two 
compartments, a and 4, for respectively generating gas to supply the 
heating-burner and for illumination. 

The hydrocarbon is contained in a receptacle (not shown) ar- 
ranged for delivering its contents under pressure to the retort, either 
by reason of its elevation, or the employment therewith of an atr- 
pump, in a manner well known in this connection. The bhydro- 
carbon is conveyed by pipe ¢ toward the retort, and to the different 
chambers thereof by branch pipes d and e, both of which are pro- 

vided with suitable cocks for controlling the supply of fluid. 
83 A dial-clock, f, as heretofore, is used by me for accurately 

graduating the supply of hydrocarbon to the chamber a of 
the retort. It is provided with stop-pins /’, which limit the move- 
ment of the valve. Several pin-holes are arranged at intervals, so 
that the stop-pins may be set at various points corresponding to the 
minimum and maximum requirements of the apparatus from time 
to time. 

The heating-burner B is composed of three main parts, consisting 
of the hollow standard g, the hydrocarbou-valve chamber / within 
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the standard at its base, and the jet-cap 7, mounted upon the top of 
the standard. The interior of the standard, at its base, communi- 
cates with an air-induction pipe, C, provided at its entrance with a 
valve or gate, k. Within pipe C is a valve-rod, /, which carries at its 
inner end a segmental pinion, /', for engaging with the rack-gear P 
on the needle-valve m, which co-operates with the valve-seat m!' in 
the top of the valve-chamber h. The stems m? of the needle-valve 
are fitted to guides m® above and below the rack-gear, which insures 
a truly vertical movement of the valve toward and from its seat. 
The valve-chamber is connected with chamber a of the retort by 
means of pipe i’. 

The base of the standard is enlarged to afford a capacious air- 
chamber; but it is contracted adjacent to the valve-chamber, which 
is also cylindrical, so that the air passes upward through the inter- 
vening annular space to a point above the valve-chamber, where it 
strikes an annular shoulder, x, formed by the further contraction of 
the standard, and is thence deflected toward the center of the stand- 
ard, so as to be thoroughly mixed with the gas issuing upward from 
the valve-chamber. 

The upper guide for the valve m consists of a disk freely perforated 
for the upward passage of the gas. 

The upper end of standard g is provided with an external screw- 
thread, by which the jet-cap ¢ is mounted on the standard, whereby 
it may be raised or lowered, if rotated, it being provided with radial 
arms for convenient manipulation. 

The jet-cap 7 is open at its top, and is provided with an upper 
series of radial flame-jets, 7', and a lower series of flame-jets, 7, these 
latter being controlled by a register-valve, ¢’, provided with a suit- 
able handle, 74. Surrounding the jet-cap and mounted thereon is a 
fire-pan, 0, for the initial heating of the retort, and it is supplied with 
hydrocarbon from the main supply-pipe ¢ by way of branch pipe 0’, 
which is provided with a suitable cock. 

The portion of the apparatus adapted to the generation of fixed 
illuminating gas, consisting of chamber 0 of the retort, the heating 
or gas-fixing coil p, and condenser p’, is substantially as heretofore, 
and constitutes no portion of my invention, it being herein shown 
merely to illustrate the adaptability of my apparatus to general heat- 
ing purposes in conjunction with the generation of illuminating gas 
for domestic and other uses. 

In Fig. 8 of the drawings I show a single chambered retort, A’, for 
heating purposes only, and it is to be understood that the pipes there- 
with shown correspond to those previously described in connection 
with the supply to retort and fire-pan, and for conveying gas from 
the retort to the burner. 

It will be seen that the burner is located beneath the retort, so 
that the bottom of the latter deflects the flame and heat so as to ex- 
tend them over considerable area, and also that when the jet-cap is 
raised into contact with the retort its upper end will be closed, leav- 
ing only the upper and lower series of flame-jets for service. If the 
lower series of flame-jets be closed, then only the upper series will 
be in service, and the apparatus working with a minimum temper- 
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ature, the air-induction valve being so set as to produce a blue flame. 
The valve of the lower series being opened, the flame-jets promptly 
ignite from above, and the air-induction valve is still further opened 
to secure a blue flame from both series of jets, whereby the apparatus 
will be operated with a medium capacity. For higher temperature 
the jet-cap is lowered to such an extent as will afford a space be- 
tween it and the retort, whereby a disk-shaped flame will be devel- 
oped of any required thickness and diameter, its volume being gov- 
erned by the pressure of gas in the retort, and,as said pressure increases 
in proportion to temperature, the volume of this disk-shaped flame 
can be increased to an almost unlimited extent. The air-induction 
valve should then be nicely adjusted to such a point as will result 
in the highest development of the blue or colorless flame. When 
used for domestic purposes, an entire apparatus, substantially as 
shown, and modified only in form and construction, so as to meet 
special requirements, may be placed within a set range for baking 
or boiling, or within a heating stove or furnace. 

Having thus described my invention, I claim as new and desire 
to secure by letters patent— 

1. In an apparatus for economically burning hydrocarbons on a 
large scale for attaining high temperatures, the combination, with 
an atmospheric burner operating on the Bunsen principle, of a re- 
tort having a radiating surface equal to or greater than the area of 
flame from the burner, and which operates as a complete deflector 
to the flame therefrom, a pipe which connects the burner with the 
retort, and a fire-pan below the retort for developing the initial sup- 
ply of gas to the burner, substantially as described. 

2. The combination, with a retort, of an open-topped atmospheric 
burner, operating on the Bunsen principle, connected with the re- 
tort, located below it and adjacent thereto, to enable the bottom of 
the retort to operate as a cap to the burner and as a deflecting-plate, 
substantially as described. 

od. The combination, with a retort and an open-topped at- 
mospheric burner, operating on the Bunsen principle, mounted 
on a standard below the retort and connected therewith, of 
means for adjusting the burner with relation to the bottom of the 
retort, substantially as described, whereby the space intervening be- 
tween burner and retort may be graduated to afford a thick or thin 
disk-shaped flame, as set forth. 

4. The combination, with an atmospheric burner operating on the 
Bunsen principle, provided with two or more flame-jets or series of 
jets, one or more of which can be separately closed and opened, of 
an air-induction valve for graduating the supply of air to the burner 
in proportion to the number of flame-jets required, substantially as 
described. 

5. A hydrocarbon-burner consisting of an annular shell, provided 
with two or more annular series of jets in different planes, in com- 
bination with a register-valve for controlling one or more of said 
series, substantially as deseribed. 

6. The combination, with a hydrocarbon-burner and needle-valve, 


So] 


, 
ae 


38 RANSOM F. HUMISTON, &¢., VS. JAMES P. WOOD ET AL., &C. 


of the hand-rod, its pinion, the rack-gear on the needle-valve, and 
guides for said valves, substantially as described. 
RANSOM F. HUMISTON. 
Witnesses: 
W. H. BURRIDGE. 
J. H. BURRIDGE. 


(Here follow diagrams marked pp. 84 & 85.) 


86 And thereupon the counsel for the said plaintiff did then 

and there except to the aforesaid charge and opinion of the 
said court, and, inasmuch as the said charge and opinion so excepted 
to do not appear upon the record, the counsel for the said plaintiff 
did then and there tender this bill of exceptions to the opinion of 
the said court, and requested the seal of the judge aforesaid should 
be put to the same, according to the form of the statute in such 
case made and provided. 

And thereupon the aforesaid judge, at the request of the said coun- 
sel for the plaintiff, did put his seal to this bill of exceptions, pursu- 
ant to the aforesaid‘ statute in such case made and _ provided, this 
May 19th, A. D. 1882. 

(Signed) WM. BUTLER, Judge. [SEAL.] 


87 Endorsed: 54. C. C.of U.S. Oct. sess., 1880. Humis- 
ton, to use, &c., vs. Wood. Billof exceptions. Filed May 19 
1882. | 


A motion for a new trial may be made in this case, which 
shall not be deemed a waiver of the right to a bill of exceptions to 
the ruling. 

Ap] 6, 82. 

WM. BUTLER. 


It is agreed that the bill of exceptions shall be sealed as within 
corrected, and that a copy of plaintiff’s letters patent may be attached 
as an exhibit as if admitted in evidence. 

FRANCIS E. BREWSTER, 
Of Counsel for PU Ff. 
FRANK P. PRICHARD, 
Of Counsel for Def’d'ts. 


88 In the Circuit Court of the United States in and for the 
Eastern District of Pennsylvania, in the Third Circuit. 
October Sess., 1880. 


Ransom IF. Humiston, a Citizen of the State of New Jersey, ) 
to the Use of William P. Horton, a Citizen of the State 
of Ohio, 

v8. No. 54. 

James P. Woop and Joseri Woop, Copartners under the 
Firm of James P. Wood and Company, Citizens of the 
State of Pennsylvania. 


Know all men by these presents that we, Ransom F. Humiston, 
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of New Haven, in the State of Connecticut, and William Henry, of 
Camden, in the State of New Jersey, and William H. Myers,of No.321 
Washington avenue, in the city of Philadelphia, State of Pennsyl- 
vania, are held and firmly bound unto James P. Wood and Joseph 
Wood, copartners under the firm of James P. Wood and Company, 
citizens of the State of Pennsylvania, in the full and just sum of 
two hundred and fifty dollars ($250), to be paid to the said James 
P. Wood and Joseph Wood, trading as aforesaid, — certain attorney, 
executors, administrators, or assigns; to which payment, well and 
truly to be made, we bind ourselves, our successors, heirs, executors, 
and administrators, jointly and severally, by these presents. 

Sealed with our seals and dated this 23d day of April, A. D. 1854. 

Whereas lately at a term of the circuit court of the United States 
in and for the eastern district of Pennsylvania, in the third circuit, 
in a suit depending in said court between Ransom IF. Humiston, a 
citizen of the State of New Jersey, to the use of William P. Horton, 
a citizen of the State of Ohio, plaintiff, and James P. Wood and 
Joseph Wood, copartners under the firm of James P. Wood and 
Company, citizens of the State of Pennsylvania, defendant-, judgment 
was rendered against the said plaintiff, and the said plaintiff, hav- 
ing obtained a writ of error and filed a copy thereof in the clerk’s 
oflice of the said court to reverse the judgment in the aforesaid suit, 

and a citation directed to the said James P. Wood and Joseph 
89 Wood, trading as aforesaid, citing and admonishing them to 

be and appear at a Supreme Court of the United States to 
be holden at Washington the second Monday of October next en- 
suing: 

Now, the condition of the above obligation is such that if the said 
Ransom IF. Humiston, to the use of William P. Horton, shall prose- 
cute his writ of error to effect and answer all damages and costs if 
he fail to make his plea good then the above obligation to be void ; 
else to remain in full force and virtue. 

RANSOM F. HUMISTON. [seat. 
WILLIAM HENRY. SEAL. 
WILLIAM H. MYERS. 


Sealed and delivered in presence of— 
H. D. HUMISTON. 
SAMUEL BELL. 

WOON A. WILLIAMSON. 

Approved : W. McK ENNAN, 

Cir. Judge. 


[Endorsed:] No.54. Cireuit court United States. October sess., 
1880. Humiston, to use, &e., vs. Wood et al. Bond surwrit of error. 
Filed April 23, 1884. 
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90 Unitrep STaTes OF AMERICA, 


’ Per pees 
Eastern District of Pennsylvania, | 


I, Samuel Bell, clerk of the circuit court of the United States of 
America for the eastern district of Pennsylvania, in the third cir- 
cuit, do hereby certify the foregoing to be a true and faithful copy 
of the original reesrd and proceedings in the case of Ransom F. 
Humiston, to the use, &c., vs. James P. Wood e al. on file and now 
remaining among the records of the said court in my office. 

In testimony whereof I have hereunto subscribed my name and 
affixed the seal of tne said court, at Philadelphia, this twenty-sixth 
day of August, in the year of our Lord one thousand eight hundred 
and eighty-four, and of the Independence of these United States the 
one hundred and ninth. 

[Seal U.S. Circuit Oourt, EK. D. Pennsylvania. ] 

SAMUEL BELL, 
Clerk of C. C. 


Endorsed on cover: E. Pennsylvania C.C.U.S. No.83. Ransom 
F. Humiston, to the use of William P. [Horton, plaintiff in error, vs. 
James P. Wood and Joseph Wood, copartners under the firm name 
of James P. Wood & Co. Filed 10th October, 1884. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1887. 


ue No. 83. 


Error to U.S. Cireuit Court for Eastern District of Penna., 3d Cireuit. 
; 


Ransom F. Humistron, a Citizen of the State of New Jersey, to the 
Use of William P. Horton, a Citizen of the State of Ohio, Plaintiff 
in Error, 

Us. 

JAMES P. Woop and Josepn Woop, Copartners under the Firm Name 
of James P. Wood & Co., Citizens of the State of Pennsylvania, 
Defendants in Error. 


ow 
Assignment of Error. 
The plaintiff in error assigns the following specification of error : 
I. The learned judge who tried the cause in the court below erred 
in instructing the jury to find a verdict for the defendants. 
Wherefore the plaintiff in error, for the error above assigned, 
prays the Supreme Court of the United States to reverse the judg- 
ment entered by the said circuit court of the United States in and 
for the eastern district of Pennsylvania, for the third cireuit. 
FRANCIS E. BREWSTER, 
DAVID W. SELLERS, 
i fr. CARROLL BREWSTER, 
Pro. PU in Error. 


| Endorse d:] Supreme Court U.S. tSS4, October term. No. 83. 

Ransom F. Humiston, &e., pl'ff in error, vs. James P. Wood et al. 
Assignment of error and prayer for reversal. 

[Stamp:] Office Supreme Court U.S. Filed Oct. 16,1884. James 

H. McKenney, clerk. 


No. 1048. October Term, 1884. 
IN THE 


Supreme Court of the United States. 


a 


RANSOM F. HUuMISsTON to the use of William P. 
Horton, 
Plaintiff in Error and Plaintiff below, 


JAMES P. Woop and JosEPH Woop, copartners under 
the firm name of James P. Wood & Company, 
Defendants in Error and Defendants below. 
Brief of Plaintiff in Error. 


FRANCIS E. BREWSTER, 
DAVID W. SELLERS, 
F. CARROLL BREWSTER, 


Pro Plaintiff im Error. 


ALLEN, LANE & SCOTT, PRINTERS, PHILADELPHIA. 


In the Supreme Court of the United States. 


In ERROR TO THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA. 


Ransom F. Humiston to the use of William P. Horton, Plain- 
uff in Error and Plaintiff Below, 


% vs. 


James P. Wood and Joseph Wood, copartners under the firm 
name of James P. Wood & Company, Defendants in Error 
and Defendants Below. 


PAPER-BOOK OF PLAINTIFF IN ERROR. 


STATEMENT OF THE CASE. 


This was an action of assumpsit brought by the plaintiff in 
error in the Circuit Court of the United States for the Eastern 
District of Pennsylvania against James P. Wood and Joseph 
Wood, trading as James P. Wood & Co., of Philadelphia, to re- 
cover the sum of $25,000, the consideration for the assignment 
tothem of the sole right for the States of Pennsylvaniaand New 
Jersey in the plaintiff’s patent, known as “ //umzston’s atmos- 
pheric hydrocarbon apparatus” for generating light and heat. 

The p'iintiff was the patentee of the apparatus, under let- 
ters patent dated June 24th, A. D. 1879, and numbered 
216,853. (Vide letters patent, page 32 of printed record.) 
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The defendants were manufacturers of ranges and heaters. 
The patented apparatus was exhibited to them early in July, 
1879, and they tried and tested it at their manufactory. Find- 
ing it to be all that was represented, and being greatly pleased 
with it, they negotiated with the plaintiff for the sale to them 
of the right in said patent for Pennsylvania and New Jersey. 
The price agreed upon was $20,000 for Pennsylvania and 
$5000 for New Jersey, making $25,000 in all. 

The defendants at first desired that the assignment of said 
patent right for said States should be made directly to them ; 
but thinking that it would be easier to raise the purchase- 
money by the formation of a stock company to be controlled 
by them, they requested plaintiff to assign to one of defendants 
as trustee. The plaintiff consented to this proposition, and 
in order to enable defendants to make up the necessary 
number required by the law of Pennsylvania, he further 
consented to the use of his name as one of the corporators, 
The defendants prepared the assignment of the patent right 
for the two States above mentioned to Joseph Wood, one of 
their firm, as trustee. This was executed by the plaintiff upon 
September 30th, 1879. (Vide assignment, pages 22 and 23 of 
printed record.) An agreement, dated July 31st, 1879, had 
been previously executed for the formation of a corporation 
under the act of Assembly of the State of Pennsylvania of 
April 29th, 1874, under the name of The American Light and 
Heat Company of Philadelphia, for the manufacture and sale 
of said patented apparatus, &c. (Vide pages 20 and 21 of 
printed record.) 

The agreement stipulated that the capital stock of the 
corporation should be $200,000, and that the plaintiff should 
assign to the other parties “the sole right of the improvement 
‘in apparatus for burning hydrocarbons for the States of Penn- 
“ sylvania and New Jersey,” under Letters Patent No. 216,853, 
dated June 24th, 18709, for which he should “ receive from the 
“ concern or association or corporation” the sum of $25,000, to 
be paid to him as follows: $5000 within thirty days; $5000 
further in sixty days; $5000 further in ninety days; $5000 
further in one hundred and twenty days; and the balance, : 
$5000, in one hundred and fifty days from date of agreement. 
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The plaintiff and others signed this agreement at the request 
of the defendants, because five names were required to form 
the corporation. (Vide testimony of R. F. Humiston, page 15 
of printed record.) 

“The substance of what was said by defendants was that 
“we will be the owners of the patent; but it is necessary to 
“have certain names to an application for a charter, and 
“myself, Myers, and Feltwell consented to go on application 
“ articles.” 

As $5000 would fall due in thirty days and defendants fear- 
ed that they might not be able to raise the amount in that 
time, they asked the plaintiff to agree to extend the period for 
payment ten, twenty, or thirty days. This he consented to do, 
In the extension agreement, defendants artfully introduced a 
clause which discharged them from all liability. Plaintiff signed 
it in that contradictory shape. (Printed record, page 22. 
Thus, while defendants in this document are discharged, they 
are by the same writing distinctly held to the payment at the 
extended time. Upon this bungling exoneration they relied, 
and at the trial escaped. The paper as a whole is no release, 

But it was subsequently discovered that the law of Penn- 
sylvania required the payment in cash of ten per centum of 
the capital stock, and the intended application for incorpo- 
ration was therefore abandoned, and long after the date of the 
paper of July 31st, 1879, to wit, in November, 1879, when all 
idea of a corporation in Pennsylvania or New Jersey was 
thrown away, defendants distinctly agreed with plaintiff to take 
the patent themselves at the same price. (Vide testimony of 
R. F. Humiston, page 15 of printed record.) 

This was a start de novo—wiping out all past agreements, 

When the agreement to sell to defendants was made, but 
before the writings were executed, the defendants paid plaintiff 
$100, taking his due-bill. They subsequently paid him, from 
time to time, $516 in addition, up to July, 1880, when the last 
payment was made. When plaintiff afterwards demanded pay- 
ment, they said they were short of funds, and had men to pay 
off, &. (Vide testimony of R. F. Humiston, pages 16 and 
17 of printed record.) 
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The defendants were manufacturers of ranges and heaters. 
The patented apparatus was exhibited to them early in July, 
1879, and they tried and tested it at their manufactory. Find- 
ing it to be all that was represented, and being greatly pleased 
with it, they negotiated with the plaintiff for the sale to them 
of the right in said patent for Pennsylvania and New Jersey. 
The price agreed upon was $20,000 for Pennsylvania and 
$5000 for New Jersey, making $25,000 in all. 

The defendants at first desired that the assignment of said 
patent right for said States should be made directly to them; 
but thinking that it would be easier to raise the purchase- 
money by the formation of a stock company to be controlled 
by them, they requested plaintiff to assign to one of defendants 
as trustee. The plaintiff consented to this proposition, and 
in order to enable defendants to make up the necessary 
number required by the law of Pennsylvania, he further 
consented to the use of his name as one of the corporators, 
The defendants prepared the assignment of the patent right 
for the two States above mentioned to Joseph Wood, one of 
their firm, as trustee. This was executed by the plaintiff upon 
September 30th, 1879. (Vide assignment, pages 22 and 23 of 
printed record.) An agreement, dated July 31st, 1879, had 
been previously executed for the formation of a corporation 
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April 29th, 1874, under the name of The American Light and 
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dated June 24th, 1879, for which he should “ receive from the 
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be paid to him as follows: $5000 within thirty days; $5000 
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further in one hundred and twenty days; and the balance, 
$5000, in one hundred and fifty days from date of agreement. 
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The plaintiff and others signed this agreement at the request 
of the defendants, because five names were required to form 
the corporation. (Vide testimony of R. F. Humiston, page'15 
of printed record.) 

“The substance of what was said by defendants was that 
“we will be the owners of the patent; but it is necessary to 
“have certain names to an application for a charter, and 
“myself, Myers, and Feltwell consented to go on application 
“ articles.” 

As $5000 would fall due in thirty days and defendants fear- 
ed that they might not be able to raise the amount in that 
time, they asked the plaintiff to agree to extend the period for 
payment ten, twenty, or thirty days. This he consented to do, 
In the extension agreement, defendants artfully introduced a 
clause which discharged them from all liability. Plaintiff signed 
it in that contradictory shape. (Printed record, page 22. 
Thus, while defendants in this document are discharged, they 
are by the same writing distinctly held to the payment at the 
extended time. Upon this bungling exoneration they relied, 
and at the trial escaped. The paper as a whole is no release. 

But it was subsequently discovered that the law of Penn- 
sylvania required the payment in cash of ten per centum of 
the capital stock, and the intended application for incorpo- 
ration was therefore abandoned, and long after the date of the 
paper of July 31st, 1879, to wit, in November, 1879, when all 
idea of a corporation in Pennsylvania or New Jersey was 
thrown away, defendants distinctly agreed with plaintiff to take 
the patent themselves at the same price. (Vide testimony of 
R. F. Humiston, page 15 of printed record.) 

This was a start de novo—wiping out all past agreements. 

When the agreement to sell to defendants was made, but 
before the writings were executed, the defendants paid plaintiff 
$100, taking his due-bill. They subsequently paid him, from 
time to time, $516 in addition, up to July, 1880, when the last 
payment was made. When plaintiff afterwards demanded pay- 
ment, they said they were short of funds, and had men to pay 
off, &c. (Vide testimony of R. F. Humiston, pages 16 and 
17 of printed record.) 
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Upon the trial of the cause, the facts as above stated were 
proved to the jury, and the court thereupon instructed the 
jury to find a verdict for the defendants. (Vide page 20 of 
printed record.) 


THE FOLLOWING IS AN ABSTRACT OF THE PLEADINGS. 


The zarr. was in assumpsit (vide page 3 of printed record), 
and contains three special counts and the common counts, 

The first count averred that the plaintiff was the patentee of 
the aforesaid apparatus under letters patent dated June 24th, 
1879, No. 216,853, and that he had exhibited the same to de- 
fendants, who were anxious to purchase from him an assign- 
ment of said patent for the States of Pennsylvania and New 
Jersey, and on July 26th, 1879, promised and agreed with the 
plaintiff that if he would transfer and assign the sole right of 
the States of Pennsylvania and New Jersey in said patent, the 
defendants would pay him the sum of $25,000, and plaintiff 
then and there accepted said promise and agreed to assign 
said patent right for the States of Pennsylvania and New Jer- 
sey. And defendants, at first desiring the assignment to be 
made in their own names, but subsequently desiring the as- 
signment to be made to a corporation, caused to be prepared 
an assignment to Joseph Wood, one of defendants, as trustee 
of defendants and of William H. Myers and B. M. Feltwell 
and of the plaintiff, and defendants requested plaintiff to be 
one of five persons, being the number necessary to create a 
corporation, said defendants then preferring that the patent 
right should be held by a corporation to be formed under the 
act of Assembly of the Commonwealth of Pennsylvania, under 
the-name of the American Light and Heat Company of Phila- 
delphia, the purpose of which was to be the manufacture and 
sale of said plaintift’s apparatus, &c.; and thereupon defend- 
ants, in order to carry out their last design, caused to be pre- 
pared an agreement whereby said defendants and B. M. Feltwell 
and William H. Myers and plaintiff were to form a corpora- 
tion under the name and for the purpose aforesaid, and where- 
by the plaintiff was to assign the sole patent right for the 
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States of Pennsylvania and New Jersey for $25,000, and an 
article of association between said defendants, said Feltwell, 
said Myers, and said plaintiff, whereby in pursuance of said act 
of Assembly they were to associate themselves together as a 
body politic, and said defendants requested plaintiff to execute 
the same, which he then and there did. 

That under said first agreement made by plaintiff and said 
defendants, plaintiff, on September 30th, 1879, at defendants’ 
special instance and request, executed to Joseph Wood, one 
of the defendants, as trustee for said association, an assign- 
ment of the patent right aforesaid for Pennsylvania and New 
Jersey, which defendants accepted, and promised and agreed 
to pay therefor the sum of $25,000. 

And after the execution of said agreement, articles of asso- 
ciation, and assignment by plaintiff, defendants abandoned the 
application for incorporation and declared that they held the 
sole patent right for said States, as originally agreed upon by 
them and said plaintiff; and although plaintiff has always per- 
formed and fulfilled said agreement, and although plaintiff did 
assign, as requested by defendants, the sole patent right for 
said States, yet defendants did not comply with their said 
agreement, and did not pay said sum of $25,000, although 
often requested. 

The second count (vide page § of printed record) averred 
that on September 30th, 1879, the defendants promised the 
plaintiff to pay him $25,000, in equal monthly installments of 
$5000, if the plaintiff would execute an assignment in such 
form as defendants should request, of the sole right for Penn- 
sylvania and New Jersey of said patented apparatus; and, rely- 
ing upon the said last-mentioned agreement of defendants, and 
in pursuance thereof, the plaintiff did execute an assignment 
in the form defendants requested, of the sole right for Penn- 
sylvania and New Jersey of said patent, and delivered the 
same to defendants, who accepted the same; and although 
the plaintiff well and truly performed his said agreement, said 
defendants did not pay said $25,000, in equal monthly install- 
ments of $5000, although often requested, but refused so to 
do, and therein failed and made default, contrary to their said 
promise. 
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The third count (vide page 6 of printed record) averred that 
on September 30th, 1880, the defendants were justly indebted 
to the plaintiff in the sum of $25,000, being the price agreed 
by defendants to be paid by them to plaintiff for a certain as- 
signment theretofore executed by plaintiff at the special in- 
stance and request of defendants of the sole right for Penn- 
sylvania and New Jersey of a certain patent for burning hydro- 
carbons, dated June 24th, 1879, and being so indebted, de- 
fendants in consideration thereof afterwards on the day and year 
last aforesaid promised and agreed with plaintiff to pay him 
said sum of $25,000 on demand. Yet defendants, although 
often requested, have not paid same to plaintiff. Common 
counts and breach (vide pages 6-7 of printed record). 


Pleas filed February Ist, 1881 (zvde page 8 of printed rec- 
ord). 

1. Non assumpsit. 

2. That at time of making of agreement in declaration 
mentioned, plaintiff represented that said patented apparatus 
was a useful and valuable invention and fit for the purpose for 
which it was designed and for which plaintiff knew it was to 
be used, to wit, the generation of heat and light, which repre- 
sentations were a part of the consideration for the alleged 
promises of defendants. That said representations were un- 
true, and said apparatus was not useful nor valuable, nor was 
the same fit for purposes for which it was designed. 

3. That said apparatus was not a useful and valuable in- 
vention, and was not fit for the purposes for which it was 
designed and for the uses for which it was intended to be 
put by defendants and for which it was sold to them by 
plaintiff, but was wholly unfit for said uses, and was en- 
tirely worthless and valueless, and known to be so by plaintiff 
at the time of making said agreement. 

first Additional .Plea, filed September 29th, 1881 (cde 
page 10 of printed record).—Defendants did not promise 
plaintiff that if he would assign the sole right of Pennsyl- 
vania and New Jersey in said patent they would pay him 
therefor the sum of $25,000. 
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Second Additional Flea, filed September 29th, 1881 (zde 
page 10 of printed record)—Defendants did not promise 
plaintiff to pay him $25,000, in equal monthly installments of 
$5000 each month, as in plaintiff’s declaration set forth. 

Third Additional Plea, filed September 30th, 1881 (vide 
page 11 of printed record).—That on July 31st, 1879, when 
the article of association was executed, plaintiff by a certain 
deed-poll on that day executed, did declare that he would 
not hold said James P. Wood, Joseph Wood, Benjamin M. 
Feltwell, aad William H. Myers personally responsible for 
the payment of said $25,000 in the article of association 
mentioned, but would look to them only as trustees for the 
sale of the stock of the company. 

Fourth Additional Plea, filed March 27th, 1882 (vide page 
12 of printed record).—Payment with leave, &c. 


Replication to First Plea, filed February 5th, 1881 (vzde page 
9 of printed record).—Szm/iter and issue. 

Replication to Second Plea, fled February 5th, 1881.—The 
representations mentioned in said plea were true and said 
apparatus was useful and valuable, and was fit for the purpose 
for which it was designed. 

Replication to Third Plea, filed February 5th, 1881.—The 
said apparatus was and is a useful and valuable invention, and 
was and is fit for the purposes for which it was designed, and 
for the uses for which it was intended to be put by defendants, 
and for which it was sold to them by plaintiff. 

Replication to First and Second Additional Pleas, filed March 
31st, 1882 (vide page 12 of printed record).—Szmzliter and issue. 

Replication to Third Additional Plea, filed March 31st, 1882.— 
That after execution of deed-poll in said plea mentioned, to 
wit, on September 30th, 1879, defendants promised plaintiff 
that if he would agree the association provided for should not 
be constituted, they would pay him said sum of $25,000 in 
the manner and form and for the patent right in the second 
count of the declaration mentioned, and which said agreement 
plaintiff then and there made, and hitherto said association 
has not been constituted. 
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Replication to Fourth Additional Plea of Payment, filed March 
31st, 1882 (vide page 12 of printed record).—Von sofvit and 
issue. 


SPECIFICATION OF ERROR. 


1. The learned judge who tried the cause in the court below 
erred in instructing the jury to find a verdict for the defend- 
ants. 

Wherefore the plaintiff in error, for the error above assigned, 
prays the Supreme Court of the United States to reverse the 
judgment entered by the said Circuit Court of the United 
States in and for the Eastern District of Pennsylvania, for the 
Third Circuit. 


ARGUMENT. 


The record is barren of any reason for the binding instruc- 
tion given by the court to find for the defendants. 

The plaintiff having closed, the learned counsel for the de- 
fendants moved for a nonsuit. ‘This is a practice well under- 
stood as permitting a plaintiff to supply any item of evidence 
which may have been overlooked. But in this instance the 
court did not grant the motion for a nonsuit, and gave a di- 
rection to the jury which was not asked by the defendants, 
Without point, reason, or opinion as guide, it is to be pre- 
sumed that the court regarded the plaintiff’s evidence as en- 
tirely insufficient and gave a binding direction precisely as 
they would have entered a judgment for the defendant upon a 
demurrer to the evidence. 

Treating the case in this aspect the solitary question for 
discussion is, was or was not the plaintiff entitled to go to 
the jury ? 

The following matters stand in the proofs without the pos- 
sibility of impeachment :— 

I. The plaintiff was the owner on July 30th, 1870, of a 
patent. 
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II. The defendants regarded it as worth, for the States of 
Pennsylvania and New Jersey, $25,000, and secured from 
plaintiff an assignment for said States, upon the promise to 
pay that sum. So reads the paper of July 31st, 1879. (Page 
21, printed record.) | 

“The said party of the fifth part (the plaintiff) ska// receive 
“from the concern or association or corporation for said patent 
“rights for said States the sum of $25,000, to be paid to him 
“as follows: $5000 within thirty days, $5000 in sixty days, 
“$5000 in ninety days, $5000 in one hundred and twenty days, 
“and the balance, $5000, in one hundred and fifty days.” 

III. That the defendants regarded themselves as the per- 
sons meant by the words “ concern or association” who were 
to pay the plaintiff, is clearly evident from the fact that they 
procured a second paper to be drawn on the same date, which 
they introduced on cross-examination, and which appears at 
page 22,printedrecord. Inthisthey expressly recite that where- 
as “they agreed to pay plaintiff, for all his interest for the States 
“of Pennsylvania and New Jersey, the sum of $25,000, to be 
“raised from sales of the stock,” &c. 

Then come the words upon which it is presumed the 
learned judge based his instruction: 

“T (plaintiff) will not hold them personally responsible for 
“the payment of said $25,000, but will look to them only as 
“trustees for the sale of the stock of said company, and the 
“ payment to me of such moneys as may be received for such 
“sales until the whole is paid; and / further agree that if suf- 
“ficient money be not received to pay the first installment of 
“$5000 when it becomes due, that I will extend the time for 
“ payment, ten, twenty, or thirty days, as may be necessary.” 

Here are two conflicting and contradictory clauses. By 
the first defendants are discharged except for the payment 
of moneys received. By the second they are liable, but the 
time for payment is extended at most thirty days. 

Could defendants then abandon the sale of the stock, bar 
up the possibility of receiving one dollar from shares, yet 
keep the plaintiff’s patent, and never pay the consideration 
save to the extent of $366? 
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IV. That the defendants are liable to the plaintiff for the 
consideration, notwithstanding this contradictory paper, is as 
clear as it is possible to establish indebtedness by a party’s 
own acts and declarations. 

(a.) “James P. Wood asked me if I was particular about 
“forming a stock company,andI said, no; and he said, would 
“vou as leave sellit to the firm, I said [would rather. He said, 
“Name your price for Pennsylvania. I said $20,000. James 
“said that was reasonable, and he said he would consult his 
“brother Joseph about it. He did so, and Joseph approved, 
“with one exception. He asked me if I could take $5000 
“down and $5000 monthly, instead of cash down. I said I 
“would. They had some conversation in regard to raising the 
“money. After a little talk James said it would be easier for 
“them to form a stock company to raise the money. I spoke 
“about attorney. Afteratalk, Mr. Waxler was suggested, and 
“we went to his office, and then adjourned to go to Mr. Myers’ 
“office. After giving notes as to how it was to be.drawn up, 
“Mr. James Wood said they wanted New Jersey as well as Penn- 
“ sylvanta, and what will you take for New Jersey? I said 
“$5000. James said, on the same terms? I said, yes; and 
“ Joseph then said he would approve of it. This was July 31st, 
* 1870.” 

“The substance of what was said by defendants was that 
“qe will be the owners of the patent, but it is necessary to 
‘have certain names to an application for a charter, and we, 
“myself, Myers, and Feltwell consented to go on application 
“articles.” (Page 15, record.) 

(d.) After all these papers were executed, “we abandoned 
“the idea of obtaining the charter in Pennsylvania. I suppose 
“the stock company or the charter members abandoned it. A 
“meeting was held in defendants’ office October 7th, I think, 
“and difficulties of obtaining a charter in Pennsylvania were 
“discussed. James P. Wood and Mr. Myers were appointed 
‘“‘a committee to ascertain the laws of New Jersey relative to 
“corporations in that State. They were to report to a subse- 
“quent meeting on November 3d._ I spoke to Joseph Wood, 
“asked him when the committee would report, and Joseph said 
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“to me, /f you are perfectly satisfied, we don’t care about the com- 
“ pany, WE will take the ownership ourselves on the same terms 
“(I mean as to price and payment). I cannot give the exact 
“language ; the substance was that James and Joseph Wood 
“would take the patent on the same terms as the company had. 
“ Defendants continued to receive offers for territory. /oseph 
“ Wood stated to me that he had recetved an offer for the county 
“in which Newark was of $10,000, and asked me, What do you 
“think of it? and I said I would take it, as it was twice as 
“ much as he had given for the whole State. He said it was no 
“one’s business what they .had given for it. He said Jersey 
“ City was in it. Itis worth $40,000. Joseph said that parties 
“in Pennsylvania were proposing to buy the State west of the 
“ Allegheny Mountains, and talked of $25,000 for about one- 
“third of the State. He saidit was worth more. I said it was 
“his business and not mine. I wanted my pay.” 

(c.) After all these papers the defendants held themselves 
out as owners and so acted. A Mr. Moran thought the appa- 
ratus would do for burning brick. “ He called at the defend- 
“ ants’ office and a writing was signed between James P. Wood 
“and Moran as one party, and a Mr. Carr as the other party. 
“T told Mr. Wood that Moran had brought an article to me to 
“be signed, and I stated that I was not the owner, but that they 
“were, and then the agreement was signed. When I told James 
“Wood this, he said to Moran, Draw up the contract and I will 
“look it over.” (Page 16 of record.) The defendants are told 
that they are the “owners,” and they do not deny this; but 
proceed as owners to deal with Mr. Moran. 

(d.) Defendants sent plaintiff to sell for them. 

“ The annual State Fair of Pennsylvania occurred in Sep- 
“tember, 1879. James Wood said it would be a good thing to 
“put this on exhibition. I said it would, and that he was inter- 
“ested in New Jersey and Pennsylvania and I in the rest of the 
“United States, and that if he would put up the apparatus there 
“T would give my time—show it off. James Wood there dis- 
“tributed many circulars about it,and 1 did the same. I have 
“some of the circulars. James Wood requested me to go out 
“and see about introducing it into the brick-kiln at Moran’s, 
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“and I went out there. The weather was not pleasant. Before 
“that came Joseph induced me to go to West Pennsylvania to 
“make sales and to sell for cash for $25,000, and if I could not 
‘get that to take $20,000, but under no circumstances to take 
“less than $10,000.” 

(e.) Plaintiff demands and receives from defendants $366 on 
account of this very claim. 

“In March, 1880, I called on defendants for some money, 
“and they handed me $200. I told them I needed money; I 
“think $200 was the amount; defendants had paid me $640 on 
“account of purchase-money; the last payment in June or July, 
“ 1880, of forty dollars. Defendants said they could not pay it 
“then; this was in June, 1880. They gave no reason at that 
“time. Ata subsequent time, late in June, they called to see 
“me, and said the reason they could not pay me was because 
“there had been a great deal of competition in their business, 
“and they had made nothing in two or three years, but that 
“they had some contracts which were better, and if I would 
“not press them they would pay me from time to time.” 

No wonder then that “the plaintiff understood that under 
“this agreement they would be personally liable.” (Page 18 of 
record.) 

(7) Nor is this proof of defendants’ liability derived alone 
from the plaintift’s testimony. William H. Myers swears 
“The charter did not gothrough.” He gives the particulars. 
Then a proposed purchaser presents himself. The defendants 
again admit that they are the owners and that they owe plaintiff. 
This was long after the date of the paper on which they now 
intrench themselves. Mr. Myers swears: “In December, 
“ 1879, a gentleman, Mr. Frank Woods, called on me about a 
“ purchase of West Pennsylvania. I saw Joseph Wood, and he 
“said it might be a good thing; might be sold, probably, for 
“ sufficient to pay forthe patent. During the conversation we 
“spoke of the difficulty of raising the company. Joseph said 
“they had thought something of taking it themselves, and of 
“abandoning the company; they thought territory sufficient 
“ might be sold to pay Humiston.” * * * “When they said 
“they thought of abandoning the company, defendants 
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“ employed me to make sale, and they said they would give me a 
“ cominission, $5000 if $25,000 realized, or a less sum a propor- 
“tionate commission. This was about 1oth of December, 1879. 
“TI think there was something said of it before.” * * * 

‘No corporation was ever formed.” 

(¢.) The defendants secured the attendance of some experts 
at their office, tested the apparatus and secured a flattering 
certificate. (Page 27 of record.) 

(4.) They published—long after the paper they now rely on 
—a complimentary certificate in favor of the patent, and de- 
clared that they had “ adopted it.” 

“Professor Humiston’s apparatus has been in successful 
“operation in our range and heaters for the last two months, 
“there has never been the slightest accident or delay through 
“any clogging or defect whatever. This apparatus has more 
“than vindicated the claims of the patentee, evolving more heat 
“and light from the material consumed than was claimed by 
“the inventor. We have adopted tt. 

“JAMES P. WOOD & CO., 
“No. 41 South Fourth street, Phila. 
“ PHILA., September oth, 1879.” 


How could they lawfully adopt another man’s patent, unless 
they bought a license or an assignment ? 

They repeat all this at still greater length (page 29, record), 
declaring their most entire satisfaction, and concluding their 
advertisement with the words: 

‘As the best guarantee of our confidence in the invention, 
“we take pleasure in stating that we have ourselves adopted it.” 


“JAMES P. WOOD & CO.” 


(2.) Then comes a correspondence with the defendants. 
The paper they rely on is dated July 31st, 1879. Plaintiff 
writes to them February 12th, 1880, telling them of a man 
“who wanted to know if I had yet sold the right to usé my 
‘apparatus for railroad purposes in any of the States. I told 
“him that I had sold the right for all purposes for Pennsylvania 
“and New Jersey. He told me that I had made a great mis- 
“take, for that sale almost shut out New York City from her 
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“ most important outlets. Itold him that I felt confident that 
“T could buy back the right for railroad purposes for those 
“ States at a reasonable figure ; now, I feel confident that this 
“man means business, and he is known to be connected with a 
“ wealthy corporation, and I believe that 2f you well authorize 
“me to sell gust so much of the right as ts applicable to railroad 
“ purposes alone for Pennsylvania and New Jersey, that I can do 
“it within thirty days from this date and bring you money 
“enough /o pay me off,and still you will own the right for the 
“above-named States for all purposes except for use on rail- 
“roads. Now,I want you to name your lowest price for sixty 
“ days, I mean that you shall give the refusal for sixty days at 
“the price you name, selling only the railroad right.” * * * 
“Give me your minimum price.”’ 

Now, if the defendants had never bought,—if the patent was 
still plaintiff’s property,—why did not defendants at once reply 
to that effect? The corporation scheme had been abandoned. 
They held the assignment to their own trustee. If they 
meant to stand upon the ground that they were not liable 
because they were not owners, it was easy to say so to the 
plaintiff. In place of this, they write :— 


“ PHILADA., Feb. 13th, 1880. 


“ Prof. R. Fk. Humston, 
“DEAR SirR:—Yours of yesterday received. We are 
“ pleased to learn of your prospective success with R. roads. 
“ With reference to price for OUR zxferest in Penna. and N. /. 
“for R. R. purposes, we leave it entirely with you to make 
“such arrangements as you may deem best for the interest 
“ of all concerned.” 


With such a mass of testimony as this, is it possible that a 
judge can say, as matter of law, that there is no evidence for 
the consideration of a jury? The defendants are here as 
on a demurrer; they admit the absolute truth of all that 
is averred ; they concede every inference which may justly be 
drawn from these facts; with full liberty to take the stand 
and prove if they can that they owe nothing, they fold their 
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hands and stand upon the defense that they have got this 
plaintiff’s patent—can keep it—delude him into signing pa- 
pers, cajole him with small payments, hold and use his as- 
signment, yet never pay for it. 


Etting vs. Bank of the United States, 11 Wheaton, 59 (1826). 

Opinion by Mr. Chief Justice Marshall :-— 

“ Although it is the province of the court to construe writ- 
“ten instruments, yet, where the effect of such instrument de- 
“nends, not merely on the construction and meaning of the 
“instrument, but upon collateral facts 77 fazs, and extrinsic cir- 
“cumstances, the inferences of fact to be drawn from them are 


“to be left to the jury.” 


Phenix Insurance Co. vs. Doster, 106 U. S. Rep., 30 (1882). 

Writ of error to the Circuit Court of the United States for 
the District of Kansas. 

At the close of the plaintiff’s evidence, defendant moved 
for a peremptory instruction to the jury to find for the com- 
pany. This was refused, and the defendant took a writ of 
error. 

Mr. Justice Harlan :-— 

“The motion, at the close of the plaintiff’s evidence, for a 
“peremptory instruction for the company was properly denied. 
“Tt could not have been allowed without usurpation, upon the 
“part of the court, of the functions of the jury. Where a cause 
“fairly depends upon the effect or weight of testimony, it is 
“one for the consideration and determination of the jury, under 
“proper directions as to the principles of law involved. /2 
“ should never be withdrawn from them, unless the testimony be of 
“ such a conclusive character as to compel the court, in the exercise 
“of a sound judicial discretion, to set 2side a verdict returned 
“in opposition to it.” 

Keyes vs. Grant, 118 U. S. Rep., 25 (1885). 

Opinion by Mr. Justice Matthews. 

Error to the Circuit Court of the United States for the 
District of Colorado. 
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This was a suit at law to recover damages for the infringe- 
ment of letters patent. 

After the evidence on both sides had been given, the court 
directed a verdict for defendants, which direction was assigned 
as error. 

This court reversed on the ground that when the defendant 
in a suit for the infringement of a patent sets up a prior pub- 
lication of a machine anticipating the patented invention, and 
it appears that there are obvious differences between the two 
machines in the arrangements of the separate parts, in the re- 
lation of the parts to each other, and in their connection with 
each other in performing the functions for which the machine ts 
intended, and experts differ upon the questions whether these 
differences are material to the result, and whether they re- 
quired the faculty of invention, those questions are questions 
of fact to be left to the determination of the jury, under 
proper instructions from the court. 

Fehl vs. Good, 2 Binney (Pa.), 495 (7810). Tilghman, C. /. 


Though a verdict be against the opinion of the judge who 


tried the cause, yet if it turned upon the credit of witnesses, 
a new trial will not be granted except in extraordinary cases. 


McGee vs. Bank, 5 Watts (Pa.), 32 (7836). 
The interpretation of a paper as to its legal effect belongs 
I > Ss 
to the court, but as evidence of a fact it belongs to the jurv. 
o J ° 


Hence, the facts stated in a protest by a notary public are, 
like any other evidence, to be interpreted by the jury. 


Gardner vs. Clark, 17 Barbour (Supreme Court of New 
York), 538 (1854). Bacon, /. 

As a general rule, the construction of a contract is a matter 
to be determined by the court, and not by the jury; but this 
is to be taken with the qualification that the entire contract is 
in writing, needing nothing but an interpretation of its lan- 
suage, or by its own intrinsic light; or that, being by parol, 
there is no contrariety or antagonism in the evidence by which 
the contract is sought to be established. Although it is gen- 
erally the province of the court to construe contracts, yet when 
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the meaning is to be judged of by facts a/zunde, in connection 
with the written language, very much must be left to the 


jury. 


ay oes ~s lac . = : : . } : ‘ : . . “regs * 
fhe principic s enunciated tn the above cases alt =“ 


1. That all questions of fact are exclusively within the 


province of the jury. 


2. That where the effect of written instruments depends not 
merely on the construction and meaning of the instrument, 
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but upon collateral facts and extrinsic circumstances, the 


inferences of fact to be drawn from them are to be left to the 


jury. 


3. That the construction by the court of a written contract, 
the meaning of which is to be judged of by facts a/:unde, in 
connection with the written instrument, is a usurpation upon 


the part of the court of the functions of the jurv. 


4. That where any evidence tends to prove a fact it must 


be submitted to the rury., 
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No. 83. October Term, 1887. 


IN THE 


Supreme Court of the United States. 


Ransom F. Humiston to the use, &c.., 


James P. Woop and JoserpH Woop, 


trading, &e. 


~? 


Error to the Circuit Court of the United States for the 
Eastern District of Pennsylvania. 


Brief of Defendants in Error. 


A. H. WINTERSTEEN, 
“WAYNE MacVEAGH, 


hor Defendants in Lyrror. 
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Supreme Court of the United States. 


Ransom Ff. Humtston 
o | October Term, 1887. 
ag { No. 84. 
James P. Wood et al. | 


STATEMENT OF THE CASE. 


The action was assumpsit upon an alleged parol agreement 
by James P. Wood & Co. to pay plaintiff $25,000 for a terri- 
torial right to a patent. 

But two witnesses were called on behalf of the plaintiff, viz., 
the plaintiff hirnself and William H. Myers. 

The plaintiff’s testimony, as brought out by his examination 
and cross-examination, was that in 1878 he had been agent in 
Cleveland, Ohio, for a patent oil-burning apparatus owned by 
one Holland, and had organized a stock company there, of 
which he was one of the directors, but which never went into 
operation. (Record, page 17.) That in June, 1879, he patented 
an invention of his own for the same purpose, known as 
Humiston’s Atmospheric Hydrocarbon Light and Heat 
Generator, and came to Philadelphia to exhibit his apparatus. 
(Record, pages 14 to 17.) That he was introduced to the 
defendants, Joseph and James P. Wood, who were partners, 
trading as James P. Wood & Co., who allowed the appa- 
ratus to be tried in their store. That after trial they asked 
him what he proposed to do with it, to which he replied that 
he was going to sell it. That they then asked him how he 
proposed to sell it, to which he replied that he had had no 
experience, but understood that the usual way was to form a 
stock company. That James Wood asked if he was particular 
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about forming a stock company, and he said no; but that he 
would as leave sell it to James P. Wood & Co. That they 
then asked him the price, which he named. That they had 
some conversation about raising the money, and decided that 
the easiest way was to form a stock company. That all the 
parties then went to see an attorney. That it was suggested 
that it would require five persons to form a company, and 
Mr. Feltwell, who was James P. Wood & Co.’s superintendent, 
and William H. Myers, who was a friend of plaintiff, agreed 
to go into it to make up the number. That a written agree- 
ment was then drawn up between these five persons (pages 14 
and 15). This agreement was produced, and is printed in 
Record, page 20. 

It was an agreement of the five individuals, viz.: The plain- 
tiff, the two Woods, Feltwell, and Myers to organize a stock 
company for the manufacture and sale of plaintiff's apparatus 
in Pennsylvania and New Jersey. It provided that Humiston 
should transfer to the other parties the territorial right to the 
patent and should receive from the “ Concern, or Association, 
“or Corporation ” $25,000 therefor in certain installments. It 
further provided that each party should use his best endeavors 
to sell the stock, and that Joseph Wood should be the treas- 
urer. It also provided that the terms of this agreement 
should cease “ zmmediately after the organization aforesaid.” 
Joseph and James P. Wood were named in this agreement as 
individuals, the name of the firm nowhere appearing. Plaintiff 
further testified that Joseph Wood oljected to signing this paper 
on the ground that zt might tmpose some personal lability on 
the signers for the payment of the price of the patent, and that 
thereupon another paper was drawn and executed contempo- 
raneously with the first (page 18). 

This paper was produced and is printed in the Record, 
page 22. It is a deed-poll under the hand and seal of Hum- 
iston, reciting the above agreement, and agreeing that the par- 
ties thereto shall not be personally responsible for the price of the 
patent, but that he would look to them only as trustees for the sale 
of the stock of the company and the payment to him of the price 
out of the proceeds. This paper and the other were executed 
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E. E. NORTON, ASSIGNEE, &¢., VS. G. HOOD ET AL., &¢. l 


a Unitep STATES OF AMERICA: 
Circuit Court of the United States, Fifth Circuit and Eastern Dis- 
trict of Louisiana. 


EK. E. Norton, Assignee, ) 
versus > No. 9551. 
Govy Hoop et al. ) 


IX. H. Farrar and J. D. Rouse, Esqrs., solicitors for complainant, 
appellant; John A. Campbell and H. G. Morgan, Esqrs., solicitors 
for defendants, appellees. 

Transcript of appeal returnable to the Supreme Court of the United 
States, at the city of Washington, the second Monday of October, 
A. D. 1854. 


] Bill of Complaint. Filed July 10, 1879. 


To the Honorable Edward C. Billings, judge of the district court of 
the United States for the district of Loutsiana: 

emery E. Norton, of the State of Louisiana and city of New Or- 
leans, in his capacity as assignee of the bankrupt, Govy Hood, by 
virtue of the appointment of this honorable court, on the 24th day 
of February, 1869, in proceedings No. 888 of the docket of said 
court, brings this his bill of complaint against Govy Hood, of the 
parish of East Carroll, State of Louisiana; John Asberry, of said 
parish and State, and Henry Frellsen, of the city of New Orleans 
and State of Louisiana, all being residents and citizens of said State. 

And thereupon your orator complains and says— 

That on the 29th day of December, 1868, Govy Hood, then and 
now residing in the State of Louisiana, parish of East Carroll, pre- 
sented to this honorable court his petition under the act of Congress 
of March 2d, 1867, entitled “An act to establish a uniform system of 
bankruptey throughout the United States,” and asked to be declared 
a bankrupt under the provisions of said act; that on January 26, 
1869, he was so declared a bankrupt; that on the 24th day of Feb- 
ruary, 1869, your orator was appointed and confirmed as assignee of 
said bankrupt’s estate, and has continued to act as and remain such 
assignee down to this time, and is still such assignee; that as such 
assignee an assignment in due form of law was made to him on the 
25th day of February, 1869, by the register in bankruptey (to whom 
reference had been made in the matter), of all the estate, real and 
personal, of the said Govy Hood, including all the property of 
whatever kind of which he was possessed or in which he was inter- 
ested or ent‘tled to have on the 29th day of December, 1868, and all 
his deeds, books, and papers relating thereto; that on the — day of 
November, 1869, said Hood presented his petition for discharge and 
was duly discharged by judgment of this honorable court, rendered 
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and signed on January 27th, 1871; all of which will more 
2 fully appear by a copy of the proceedings in said matters, 
No. 888, hereto annexed and made part of this bill and 
marked Exhibit “A.” 

Your orator avers that in January, 1866, Govy Hood was the 
owner of the following-described real estate in the parish of Carroll, 
well worth the sum of $100,000, to wit: 

Ist. A certain plantation, known as “ Black Bayou,” fronting on 
the upper end of “ Lake Providence.” and “ River Bayou,” bounded 
on the east by lands of the estate of D. F. Blackburn, on the north 
by lands of Seldon Spencer and I. D. Kerr,and on the west by lands 
of Joseph D. Patton, containing in the aggregate 840 acres, more or 
less. 

2d. A certain plantation, known as the “ Home Place,” situated on 
the south side of Lake Providence, bounded in front by Lake Provi- 
dence, on the left or west by Oakland plantatien, formerly owned by 
W. B. Sellers, on the right or east by the plantation of Elizabeth 
Bosworth, deceased, and on the rear or south by lands formerly 
owned by the estate of John Chambliss, known as “Jefferson Ridge,” 
containing, in the aggregate, 1,000 acres, more or less. 

3d. The undivided half of a certain plantation on the Mississippi 
river, below the town of Providence, and known as the “ Hood & 
Wilson Place,” said plantation being bounded on the front by the 
Mississippi river, on the south or below by the plantation known 
as the “ Haggaman Place,” on the north or on the rear by the plan- 
tation known as the George G. Wilson Place, and bounded above by 
the lower line of the town of Lake Providence, containing, in the 
aggregate, 692 acres of land. 

4th. Certain tracts of land in said parish, deseribed by official sur- 
vey as the S. I. } of sec. 48, 5S. W. } of sec. 49, the N. E. } of see. 57, 
lots 1 and 7 of sec. 60, lots 1, 2, 3, 4, 5, and 6 of see. 57, lot 3 of sec. 
71, lot + of see. 55, lots 5, 6, and 7 of see. 51, lots 1, 2, and 3 of see. 
D4, all in township 21, range 12 east; also the undivided half of W. 
$ of sec. 62, same T. and R., containing, in the aggregate, 1,9927%° 
acres. 

That said lands were entirely unincumbered, except by a legal 
mortgage due by said Hood to his wife, Mrs. Julia Hood, for some 
$20,000. 

That notwithstanding these facts the said Hood was largely insol- 
vent, and, among others, was indebted in the sum of $39,319.49 to 
Henry Frellsen, of New Orleans, who was a partner in the firm of 
Frellsen & Stevenson, and the successor thereof had been the confi- 
dential friend, cotton factor, and commission merchant of said Hood 
from about the year 1847, for which sum the said Govy Hood con- 
fessed judgment in favor of said Frellsen in April, 1866. 

That the utter and total insolvency of said Hood was well known 
to the said Frellsen during the whole of said years 1866, 1867, and 
1868, and that said Frellsen actually advised said Hood to go into 
bankruptcy and relieve himself of his debts. 

That in the month of July, 1868S, said Frellsen pretended to issue 
execution on his said confessed judgment and pretended to advertise 


GOVY HOOD ET AL., &¢. 3 


for sale the three plantations first above mentioned, and did, 
J on the 5th day of September, 1865, pretend to purchase the 
same for the price and sum of $24,000. 

That on the 23d day of November, 1868, said Frellsen pretended 
to issue an alias fi. fa. on said judgment, and to seize and advertise 
for sale the 1,992,747; acres of land last above described, and to buy 
the same for the suin of $664.27 on December 5, 1568. 

That in the month of December, 1869, said Frellsen pretended to 
sell one-half of the plantation first above described, and known as 
Black Bayou, to William Alling for the price and sum of $16,000, 
which sum the said Frellsen received in cash and for which he gave 
credit as hereinafter mentioned. 

That on the lst day of May, L871, the said Frellsen did pretend 
to sell and convey all of the above mentioned and described prop- 
erties, except the plantation known as Black Bayou, to the said Hood 
for the sum of $30,152, pavable in seven installments and evidenced 
by mortgage notes. 

Now, your orator avers that all of the before-mentioned sales, 
transfers, and proceedings, except the sale of one-half of Black Bayou 
to William Alling, were fraudulent simulations of the grossest kind, 
concocted and executed by the said Hood and Frellsen for the two- 
fold purpose of enabling said Hood to put his property beyond the 
reach of his creditors and of enabling suid Frellsen, by means of an 
unlawful preference, to obtain payment of his claim in full; that to 
that end it was agreed that Frellsen should nominally execute his 
said confessed judgment, and should nominally buy in all of the 
property of said Hood, and should hold the same in his name until 
after the said Hood should have obtained his discharge in bank- 
ruptcy, at which time a reconveyance should be made to said Hood ; 
that the said Hood should remain in possession and control of the 
properties so nominally sold, and that, although the title should 
nominally remain in Frellsen, the property should be the property 
of Hood, who was to be liable for all taxes, costs, and expenses thereon 
accruing or accruing from the nominal execution of said confessed 
judgment, and to be entitled to all rents and revenues therefrom de- 
rived and the proceeds of all sales of any part thereof; that the 
terms and conditions of this fraudulent agreement on the part of 
Irellsen were that he was simply to receive the amount of his judg- 
ment, principal and interest and costs,in full; that he was to be 
considered only as the nominal owner of the property, and that a 
formal reconveyance of the same was, at the proper time, to be made 
to Hood. 

That accordingly said Frellsen, in July, 1868, issued execution 
on his said confessed judgment; that Govy Hood, at the foot of the 
writ, pretended to point out in writing the properties hereinbefore 
mentioned, except the 1,992.75 aeres of wild land, and that on the 
5th day of September, 1868, the sheriff of Carroll parish pretended 
to adjudicate the same to Henry Frellsen for the sum of $24,000, 
about one-fourth of their actual value. 

That under said pretended writ no possession of said properties 
was ever taken by the sheriff, and that Govy Hood’s possession of 
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said plantations has been continuous and uninterrupted from 
4 the year 1812 down to this moment; that on the 25d of No- 

vember, 1868, an alias fi. fa. was issued on said confessed Judg- 
ment, and thirteen days thereafter, with Hood’s written consent of 
the waiver of legal delays and legal advertisements, the said 1,992.75 
acres of wild land was nominally adjudicated to Frellsen for the 
ridiculous price of $664.27. 

That during the whole time that said Hood was in bankruptey, 
to wit, from December 29th, 1868, to January 27th, 1871, he re- 
mained in possession and control of said properties—except Black 
Bayou, as hereinbefore explained—and regularly paid the taxes on 
the same; that during the whole of this period he was treated as the 
owner by said If rellsen, who corresponded with him as such and 
conferred with him as such about the sale of the Black Bayou plan- 
tation, as hereinafter explained, and who accounted to him as such 
for some of the rents and revenues therefrom received by the said 
Frellsen, and for the proceeds of the sale of the Black Bayou planta- 
tion, to wit, the sum of $32,000, which said sums were credited by 
said Frellsen during said period when Hood was an undischarged 
bankrupt on the said confessed judgment, and that the sum of 
$30,152, for which said Frellsen pretended to reconvey said proper- 
ties, except Black Bayou, to said Hood on the Ist day of May, 1871, 
was the amount which said Frellsen claimed as a balance due him 
in the above-mentioned confessed judgment and account between 
the parties after crediting the same with the revenues above referred 
to, with the proceeds of the sale of Black Bayou above referred to, 
and with certain other assets held by said Frellsen in trust for said 
Hood before and at the time he was declared a bankrupt. 

That the sale of the Black Bayou plantation above referred to 
was made in December, 1869, by said Hood to Wm. Alling for the 
price and sum of $32,000, for which amount said Frellsen gave said 
Hood thecredit above mentioned ; that Frellsen received $16,000 of 
the above sum, or its equivalent, in cash from Wm. Alling, and 
that for the other $16,000 he, by some arrangement with Alling un- 
known to your orator, decided to keep and own one-half of the 
Biack Bayou plantation, which was already nominally his, and 
which was intended by the parties to become really and actually his. 

Now, your orator avers that the above statement of facts shows 
that at the time said Hood was declared a bankrupt, in December, 
1868, he was the sole and real owner of all the properties above de- 
scribed, although they were standing under simulated and fraudu- 
lent titles in the name of Henry Frellsen, and that they passed to 
your orator, by the assignment hereinbefore mentioned, on the 29th 
day of December, 1858, and that your orator is entitled to recover 
the same from the said Hood and the said Frellsen, with revenues 
at the rate of $10,000 per annum from December 29th, 1868, and is 
also entitled to recover from the said Frellsen the $16,000 received 
by him from Wim. Alling as the price of one-half of Black Bayou, 
with interest from December , 1869. 

Your orator further avers that the fraudulent conspiracy between 
suid Hood and said Freilsen above set forth was not known to your 


“sf 


“# 


GOVY HOOD ET AL., &¢. 5 


orator until within a few weeks past, and that the same was 
5 not known to anybody except to the said Hood and Frellsen 

and to their attorneys, Edward Sparrow and J. W. Montgom- 
ery, until the month of December, 1878, when the existence of this 
fraud was brought to light during the trial of a lawsuit between said 
Frellsen and Hood, and made to appear by the testimony of the 
parties and the production of a counter-letter between said Hood and 
rellsen, dated October 26th, which said counter-letter had been, 
since its date, in the uninterrupted possession of Edward Sparrow, 
attorney-in-fact and attorney-at-law of said Frellsen and Hood, and, 
as will appear by the evidence herein to be adduced and as does ap- 
pear by the counter-letter itself, one of the participators and benefi- 
claries therefrom. 

That no amount of diligence or of vigilance on the part of your 
orator would have enabled him to discover said fraud prior to the 
trial of said lawsuit and the production of said counter-letter, at the 
term of the thirteenth judicial district court for the parish of Car- 
roll in December, 1878, for the reason that the essential evidence 
going to show the same was rigidly concealed from the whole world, 
and the knowledge of it was not communicated to any one prior to 
suid time. 

Your orator further avers that the litigation above referred to be- 
tween said Hood and Frellsen grew out of the attempt of suid Frell- 
sen to foreclose the mortgage given him by said Hood on May 1], 
1871, to secure the sum of $30,152, which was the pretended price 
of the pretended retransfer to Hood by Frellsen; that Frellsen sued 
out in said thirteenth district court for the parish of East Carroll 
executory process on said mortgage and uotes, which process the 
suid Hood enjoined on the grounds and for the purpose set forth in 
the copy of the record hereto annexed and marked “ B.” 

That, as will appear by the copy of the opinion and decree of the 
supreme court of the State of Louisiana, hereto annexed and made 
part hereof and marked Exhibit “C,” the said court refused to in- 
quire into the controversy between the parties on the ground that 
uo court would listen to one alleging his own villainy,and tie inter- 
position of a court of justice could not be invoked by a dishonest 
bankrupt to enable him to reap the results of a successful fraud 
upon the law and upon his creditors ; that said court tnerefore dis- 
solved the injunction sued out by Hood. 

That, as a consequence of the dissolution of that injunction, said 
Frellsen is proceeding to execute his said executory process on the 
properties above described as the “Home Place” and the “ Hood 
and Wilson Place ;” that he has seized the same under said process, 
and will proceed, on July 19th, 1879, through John Asberry, civil 
sheriff of the parish of East Carroll, to sell the same, unless he and 
the said sheriff are restrained and prohibited by the equitable writ 
of injunction from this honorable court; that such injunction should 
issue provisionally to prevent this sale of the property of your orator 
and to prevent thereby an irreparable injury: to him. 

That on April 30, 1870, while said property known as the “ Hood 
and Wilson Place” was in the name of Henry Frellsen the parti- 
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tion of the same was made between the heirs of Wilson and 
6 Frellsen for the benefit of Hood, and the divided south half j 

thereof was set apart nominally to Frellsen, but actually to ; 
Hood, who also received:in said act of partition, for the benefit of or 
Hood, certain mortgage notes, for which he never accounted tothe — | 
said Hood, and which was one of the causes of controversy between ° . 
them. 

That your orator makes the above allegations to show that the 
undivided half of the Hvod and Wilson Place has become a divided 
half, and to show, further. the character of the relations between 
said Hood and Frellsen with reference to this property during the 
bankruptcy of the former. 

And, for the purpose of showing in Frellsen the consciousness of 
fraud in these transactions with Hood, your orator avers that after 
the scathing decision of the supreme court rendered in the matter 
above referred to and before the same came to the knowledge of 1 
your orator the said Frellsen, fearing that your orator would become 
acquainted with the facts of this fraud and would institute these " 
proceedings, attempted to procure your orator’s resignation as as- 
signee of said Hood, and the filing and acceptance of his account m 
for the purpose of closing up and winding up said estate, and of 
making it impossible that this suit should be brought; that your 
orator, “not suspecting or knowing the or igin, cause, or objec tof such 
resign: ation and the filing of such account, did actu: illy present the _ 
same to the court, which fortun: ately did not act upon them, and 
which your orator withdrew as soon as the facts of this case came 
to his knowledge. Pr, 

And forasmuch as your orator can have no adequate relief ex- 
cept in this court, to the end, therefore, that the said defendants 
may, if they can, show cause why your orator should not have the 
relief hereby prayed, and may upon their corporal oaths, according 
to their best and utmost knowledge, remembrance, information, and ? / 
belief, full, true, direct, and perfect answer make to the premises 
and to all the several matters hereinbefore stated aud charged as 
fullyand particularly as if severally and separately interrogated as to 
ach and every of said matters, and that your orator may be decreed -|4 
the owner, in his capacity of assignee, of all the properties herein- 
before mentioned from the 29th day of December, 1868, and enti- - 
tiled to recover from Govy Hood and Henry F rellsen the rents and 
revenues thereof, and that said Govy Hood m: iv be ordered to re- 
transfer to your orator said Home Place and said divided south half | 6 
of the Hood and Wilson Place and said 1,992.75 acres of wild 
lands, and that said Henry Frellsen may be ordered and decreed to 4 
pay to your orator the $16,000 received by him from Wun. Alling 
for the sale of one-half of the Black Bayou plantation, with interest | 
from December, 1869, and to make to your orator a transfer of the & 

b 
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other half of said Black Bayou still standing in his name, and that 
the mortgage put upon said land by said Hood in favor of said Frell- 
sen on May 1, 1871, for $30,152 may be canceled, annulled, and <7 
erased, and that said de fendants, Henry Frellsen and John Asberry, 
sheriff of the parish of East Carroll, their agents, deputies, and at- 
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ce 


AA torneys, may be restrained and enjoined, preliminarily, provisionally, 
and perpetually, by the order and injunction of this hon. 
2 7 court, from executing or attempting to execute, directly or 
sos indirectly, the executory process now in the hands of said 
) sheriff in the ease of Henry Frellsen vs. Hovy Hood, No. — of the 
3 docket of the 13th judicial district court for the parish of Kast Car- 
roll, or from selling or attempting to sell under said process or any 
other process against. Govy Hood the properties hereinbefore de- 
scribed and belonging to your orator in his capacity aforesaid, and 
that defendants may be decreed to pay the costs of this suit, and 
= that your orator may have such further relief or such other general 
relief as to this honorable court shall seem meet and shall be agree- 

able to equity— 
May it please your honor to grant unto your orator the writ of 
injunction, as well preliminary and provisional as perpetual, issuing 
& out of and under the seal of this honorable court, commanding, 
enjoining, and restraining the said Frellsen and the said John As- 
’ berry, their agents, attorneys, and deputies, and each and every of 
them as is hereinbefore in that behalf prayed; and may it please 
o your honor to grant unto your orator the writ of subpcena, issued 
out of and under the seal of this honorable court, directed to the 
said Govy Hood, Henry Frellsen, and John Asberry, sheriff of the 
parish of Kast Carroll, defendants, commanding them, by a certain 
4u™ day and under a certain penalty, to be and appear in this honorable 
court, then and there to answer the premises and to stand to and 
abide such order and decree as may be made against them; and your 


@ orator will ever pray. 
(Signed) W. G. WYLY, 
. THOS. J. SEMMES, 
KE. H. FARRAR, 
Solicitors for Comp’ nt. 
/ 


On this 3d day of July, in the year of our Lord 1879, personally 

came and appeared before me, the andersigned authority, Emery E. 

Norton, who, being by me duly sworn, deposes and says that he has 

read the foregoing bill of complaint subscribed as above and knows 
the contents thereof, and that the same is true of his own knowl- 


- elge, except as to the matters therein stated on information and 
belief, and as to those matters he believes it to be true. 
. EK. E. NORTON. 
s ; , 
Subscribed and sworn before me on the day and date aforesaid. 
4 JONATHAN INGERSOLL, 
U. 8. Comm’r, Dist. of Connecticut. 
'y Supplemental Bill. Filed July 10th, 1879. 
To the Honorable Edward C. Billings, judge of the district court of 
: ‘ the United States for the district of Louisiana: 
- Emery E. Norton, of the State of Louisiana and city of New 


Orleans, assignee of the bankrupt Govy Hood by appointment of 
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this honorable court in proceedings No. 888 of the docket hereof, 
brings this his supplemental bill against Govy Hood and John As- 
berry, in his capacity as sheriff of the parish of East Carroll, both of 

said parish of East Carroll and State of Louisiana, and against 


8 Henry Frellsen, of the city of New Orleans and State of 


Louisiana. 

And thereupon your orator complains and says that he has 
heretofore filed in this honorable court a bill against these same 
defendants to compel and transfer to him of certain lands owned 
by said Hood at the time of his bankruptcy and fraudulently 
concealed and withheld from your orator at that time by simulated 
transfers to H’y Frellsen, and for other purposes, as more fully ap- 
pears by reference to said original bill heretofore filed; that on 
said original bill a restraining order has issued to preve nt the sale 
of the two plantations known as the Home Place and the Hood & 
Wilson Place, which was advertised to take place on July 19, 1879. 

That said restraining order will remain in force until November, 
as the application for injunction cannot be heard before that time; 
that said plantations were, prior to the seizure thereof by said Frell- 
sen, leased by Govy Hood to J. Shelby Irvine, Esq., who has sub- 
leased them to varions and sundry colored lessees ; that these sub- 
lessees have at this time flourishing crops on said lands leased by 
them, but are dependent upon somebody to furish them supplies to 
complete and gather the same; that Govy Hood is utterly insolvent 
and entirely unable to furnish such supplies; that the sheriff who 
is in possession of said property under said writ of seizure and sale 
has no authority and no means to make any such advances, and 
that Mr. Irvine, although desirous, refuses so to do, because he fears 
that he would lose the same, or that he would have some harassing 
lawsuit about it with the seizing creditor. 

Your orator avers that unless some immediate and prompt action 
is taken the crop for the year 1879 on said plantations will be utterly 
lost, and that the agricultural laborers thereon will become dis- 
heartened and demoralized and will abandon said plantations to the 
almost irreparable injury thereof, and that is to the interest of all 
parties that a receiver should be appointed to take charge of said 
plantations provisionally during the pendency of the application 
for an injunction herein filed, by whose authority the tenants can 
be supplied, the growing crop saved, and the laborer kept upon the 
plantations. 

That as said plantations belong to and were vested in your ora- 
tor on the bankruptey of said Hood in 1868, and as said Hood is 
totally insolvent and will or may collect and use the revenues that 
will arise therefrom and which belong to your orator, in which 
event they would be totally lost and could never be recovered from 
said insolvent, and as the possession of said plantations would revert 
to Hood in case your honor should, on the hearing, grant the in- 
junctioa prayed for in the original bill®: against the sheriff now in 
possession of the same, it is ¢ absolutel y necessary that some proper 
person living in the neighborhood should be appointed receiver of 
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said plantations, with power to lease and conduct the same to best 
advantage of all parties. 

‘To the end, therefore, that the said defendants may, if they can, 
show cause why your orator should not have the relief thereby 
prayed, and may, upon their corporal oaths, according to their best 

and utmost knowledge, remembrance, information and belief, 
Q full, true, direct, and perfect answer make to the premises 

and to all the several matters hereinbefore stated and charged 
and separately interrogated as to such and every of said matters, 
and that your honor will immediately appoint a provisional receiver 
who shall, during the pendency of the application for injunction 
made herein in the original bill, have authority to take charge of 
and manage said “ Home” and “ Hood and Wilson” plantations 
and do all thing necessary and proper to preserve the growing crop 
thereon and to keep the laborers from abandoning the same for the 
benefit of all the parties concerned, and that your honor, on the 
trial of said application for the injunction, will grant the same, and 
will at the same time, on due notice given thereof, confirm the ap- 
pointment of the provisional receiver, and give him power and 
authority to manage and control said plantations during the pen- 
dency of this litigation, and that the court will decree fully as prayed 
for in the said hereinbefore filed original bill— 

May it please vour honor to grant unto your orator writs of sub- 
peena, directed to said defendants, Govy Hood, John Asberry and 
Henry Frellsen, respectively, commanding them and each of them 
to appear, on a certain day and under a certain penalty, before your 
honor in this court and then and there answer this supplemental 
bill and abide the order and decree of the court. 

ww. Ge wee 
T. J. SEMMES, 
». H. FARRAR, 


Solicitors. 


ced 


On this 3d day of July, 1879, personally came and appeared be- 
fore me, the undersigned authority, Emery E. Norton, who, being 
by me duly sworn, deposes and says that he has read the above 
supplemental bill as above and knows the contents thereof, and that 
the same is true to his own knowledge, except as to the matters 
which are therein stated on his information or belief, and that as to 
those matters he believes it to be true. 


bE. BE. NORTON. 


Sworn and subseribed before me the day and date aforesaid. 
JONATHAN INGERSOLL, 
U. 8. Com’r, Dist. of Connecticut. 


Order of (ourt. 


Let this bill of complaint and the supplemental bill herein be 
filed, and let the defendants named in the within bill of complaint 
show cause, on the 3d Monday of December, A. D. 1879, why the 


2—111 


Se ee a ea 
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Injunction pendente lite therein prayed for should not be granted 
and why the receiver asked for in the supplemental bill should not 
be appointed; meanwhile, and until the hearing upon this order, let 
the restraining order issue restraining the defendants and each of 
them according to prayer of the said bill, and let J. Shelby Irvine : 
be appointed custodian of the Home and Hood and Wilson 
10 plantations, with the ordinary powers of receiver, so far as 
relates to the making the crops and the management of said 
plantations, with leave to either party to apply to the court for any 
further order in the premises. 
July 3, 1879. 


EDWARD C. BILLINGS, Judge. 


ee - ——— 


Pro Confesso. Entry at Rules, November 3, 1879. 


Kk. E. Norton, Assignee, ) 
vs. >No. 11414. 
Govy Hoop et al. Je 


On motion of Wyly, Semmes and Farrar, solicitors for the com- 
plainant, and on suggesting that the defendants were all served with ry 
subpoenas in chancery more than 20 days before the rule day in : 
September, 1879, on which day they were ordered to appear, plead, 
answer or demur, and that they: have all failed so to do up to this => 
date, | 

It is ordered that the bill and supplemental bill herein filed be 
taken pro confesso against all the defendants, to wit, Govy Hood, 
Henry Frellsen, and Jno. Asberry, sheriff of the parish of East | 
Carroll. 


Order. Pro Confesso Set Aside as to H. Frellsen, November 17, 1879. 


IX. IX. Norton, Assignee, 
vs. » No. 11414. 
Govy Hoop ef al. 


On motion of H. G. Morgan, solicitor for the defendant, Henry - 
Frellsen, ordered that the pro confesso entered on the 3d day of No- 
vember, 1879, be set aside, so far as said Frellsen is concerned, and 
that he have leave to file demurrer, plea, or answer to the bill. 


anne epee 


Pe ee ne ne NN 
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Demurrer, Pleas, and Answer of Henry Frellsen. Filed 17th Novem- 
ber, 1879. 


The District Court of the U.S., District of Louisiana. 


K. E. Norton, Assignee, ) 
ve. -No. 11414. 
(iovy Hoop e als. 


The demurrer, pleas, and answer of Henry Frellsen, a defendant in 
a suit commenced in this court by bill against him and other de- 
fendants in chancery, by E. E. Norton, assignee in bankruptey. 


This defendant reserves all benefit of exception to the bill because 
of its manifold defeets, errors, and untruths;: also he reserves the 
advantage of plea and demurrer to such parts of the bill as he may 
be advised it is proper to plead or demar to, and for answer says: 

Ist. He admits that the codefendant Hood was owner of 

1] the lands described in the bill and which are included in 

the deeds of the sheriff of the parish of Carroll to him, as 

hereafter mentioned, in the year 1866 and after, until the same came 

to the ownership of respondent, in the year 1868. The defendant 

does not admit that these lands could have produced the sum men- 
tioned in the bill or a like sum at any sale, public or private. 

2d. The defendant admits and asserts that the said Govy Hood, in 
February, 1866, was indebted to him to the principal sum_ of 
$39,810.92, evidenced by notes dated 1862 and bearing interest at 
the rate of 8 per cent. per annum until paid, and that in February, 
1866, there had acerued $10,102.63 of interest on the notes, making 
a debt of $49,921.59 on the 13th of February, 1866. 

3d. The defendant, further answering, says the said Govy Hood 
confessed a judgment for the principal and accrued interest of the 
suid notes in the district court of the parish of Carroll, which was 
never annulled, reversed, or in any manner impaired during all the 
proceedings hereafter mentioned, but remained in full foree and 
operation and valid and binding upon the said Hood, and was duly 
recorded in the book of the recorder of mortgages shortly after it 
was confessed, and was a judicial mortgage binding all the lands of 
the said Hood before mentioned from about February, 1866. 

4th. The respondent says that in L868 this respondent caused an 
execution to be issued and to be levied upon the lands of the said 
Ifood, as mentioned in the bill, and afterwards in the same year an 
alias execution was issued and levied upon other lands. 

That under these executions the lands were legally and duly ad- 
vertised and sold by the sheriff at public sale, and this respondent 
became the purchaser and received the sheriff's deed, and was 
thereby vested with all the rights, title, and interest of the defend- 
ant Hood. 

All of which will appear by a record of the judgment, executions, 
returns, and the deeds to this respondent as purchaser, to be filed 
with this answer,marked Exhibit “A.” 
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And this respondent says that it is not true there was any pre- 
tended sale or simulated titles, but he avers that the sale wasa 
serious and determinate exercise of his unquestioned legal right to 
coerce payment of a valid and unsatisfied judgment by a sale of the 
property of his debtor which was legally subject to it. The debt 
had increased from 1866, by the addition of interest, to be above the 
sum of sixty-one thousand dollars, a sum which Hood liad no abil- 
ity to pay except by the sale of this property. 

There was no occasion of any collusive or fraudulent agreement 
on the part of this respondent. 

He had, from the magnitude of his debt, full power to sell and to 
buy the property, and there was no probability of competition. 

The respondent states that the charges of the bill that there was 
any pretended simulation, fraud, or collusion at the sale or in the 
purchase are destitute of the slightest foundation in matter of fact. 

5th. For further answer this respondent says that after his pur- 

chase on September 5th, 1868, viz, on the 26th of October, 
12 1868, he made the agreement to sell the parcels of land men- 

tioned in it to Hood, being all of the lands described in the 
sheriff's deed and his returns on the execution. 

The consideration for this agreement and the motives for it are 
plainly set forth in the agreement. } 

The motives were a disposition to oblige and assist Hood by afford- 
ing him an opportunity to reinstate himself if he should find if 
practicable. The consideration was that Hood should pay, with exact 
punctuality, the debt he owed to him in the manner set forth in the 
agreement. It is stated and reiterated that upon a failure to meet 
the terms of the agreement by Hood this respondent was to be dis- 
charged and relieved. 

The agreement provides for the payment of an installment of 
$7,000 and for the payment of the costs and expenses on or before 
the 15th December, 1868; forthe payment of installments annually 
of $8,000 for four years successively from that date; for payments to 
Sparrow & Montgowery. Not one of these payments was made. 

On the 15th of December, 1868, Hood made default. In a fort- 
night after that day he petitioned to be declared a bankrupt. The 
agreement ceased to be operative before the order was made on the 
petition. The assignee took nothing from it. No right or claim 
to the property passed by thatorder to him. If he had funds to pay 
the installments then due a court would not have compelled the 
owner of the property to perform a contract from which he was dis- 
charged and released by its terms. 

This agreement is a distinct, original, independent agreement by 
this respondent, as the owner of the property, with Hood, who de- 
sired to purchase it by performing the engagement and stipulations 
if contains. 

A copy of this paper is filed.with the answer as Exhibit “ B.” 

6th. This respondent, for further answer, says that the said co- 
defendant, Hood, was declared a bankrupt in February, 1869, and on 
the 26th of that month made the usual a. signment to Norton, assignee. 


‘ 


What title did Norton then acquire? He acquired the rights, if 
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there were any rights, vested in Hood by the agreement in October, 
1868—a right to purchase the lands by a fulfillment of the terms 
of the agreement as made by the bankrupt, if that right had not 
been lost or was then a valid and subsisting right which could be 
enforced. 

This respondent avers that said Hood did not pay the installments 
of money contained in the agreement as he undertook, nor did he 
pay the costs and charges, and that neither Norton nor Hood have 
offered to do so, either in 1868, 1869, 1870, or afterwards, but the 
suid agreement became nugatory. 

This defendant avers that he did not convey nor lease the property 
to Hood nor to Norton during those years, but the same was under 
his own exclusive control and entirely subject to his title and pos- 
session as purchaser. 

7th. For further answer this defendant says that the said Nor- 

ton, as assignee, did not, from the date of his appointment as 
13 assignee in 1869 to the date of the filing of this bill, offer to 

perform any of the conditions of that agreement nor make 
any demand upon this respondent for a conveyance, nor has any 
creditor of Hood’s taken measures to controvert any of the rights of 
respondent to this property. 

And this respondent charges that no creditor of Hood has proved 
any debt or claim against him in the court of bankruptey, and that 
this is not a case brought for creditors or a creditor, nor were there 
proceedings pending in bankruptcy at the date of the filing of the 
bill. ‘There was, however, some intercourse between the said Nor- 
ton and this defendant and his attorney, General Edward Sparrow, 
of Carroll parish. After Hood had been adjudicated a bankrupt 
his assignee, Norton, the present plaintiff, threatened respondent's 
attorney, Edward Sparrow, with proceedings looking to the recov- 
ery by him, as assignee, of all the lands mentioned in the bill, and 
which had been acquired by respondent at sheriff’s sale, in 1868, un- 
less this respondent would pay him (Norton) the sum of one thou- 
sand dollars, declaring that he believed that respondent’s titles to 
the said property were simulated and void, and that the entire prop- 
erty still belonged to the bankrupt or his estate, but that the pay- 
ment to him (Norton) of $1,000 as aforesaid would quiet respondent’s 
title and avoid all difficulty in the matter. Gen. Sparrow called at 
respondent’s office in this city and told him of this threat and attempt 
to extort money from him, and further stated that Norton desired to 
see this respondent. Respondent asked his attorney, Sparrow, for his 
opinion and advice in the matter; whereupon Sparrow replied that 
Norton could not interfere with the property; that it belonged to this 
respondent in law and in fact, and that Norton’s threat was onlv 
made to induce respondent to pay him $1,000, which threat and 
proposition respondent should indignantly repel, and for that pur- 
pose he (Sparrow) advised a visit to Norton at his rooms. 

Respondent accordingly went to the rooms oceupied by E. E. Nor- 
ton, assignee, in company with Edward Sparrow, and when there 
Norton repeated to respondent what he had told Sparrow in relation 
to the payment of $1,000 in order to quiet his title; whereupon re- 
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spondent replied that he did not think Norton, as assignee of Hood, 
had any right or claim to the property which respondent had 
acquired at a judicial sale in the parish of Carroll, and that he most 
positively declined to pay him (Norton) the $1,000 demanded of him, 
or any other amount whatever. 

A lengthy and angry discussion followed between Sparrow and 
Norton in the presence of this respondent, Sparrow endeavoring to 
prove to Norton that respondent was the lawful owner of the prop- 
erty, and that any proceedings which he (Norton) might take as 
assignee would only prove vexatious. 

Norton, turning to respondent, urged him to think over the mat- 
ter, and warned him that if the $1,000 was not paid to him as re- 
quired that he would give respondent much trouble and make it 
cost iim much more in the end. 

Respondent heard nothing further on the subject for a long 
14 time thereafter—nothing, indeed, until about the time that 

Hood made application for his discharge in bankruptey. 
About that time Hood called at respondent’s office, on Magazine 
street, and informed him that Norton had told him (Hood) that he 
should not have his discharge until he had paid him (Norton) 
$1,000; that he had denied his ability to do so, and that Norton 
had then told him to go to respondent and request him to advance 
the money and to tell respondent that if he did not do so that he 
(Norton) would give the respondent a great deal of trouble. 

Respondent refused to advance any money and Hood left him. 

Some time after Hood returned to respoudent’s office and stated 
that Norton had consented to take $500 and grant him his discharge, 
and asked respondent to pay the amount for him, which respondent 
again declined to do, telling Hood that he might tell Norton to go 
ahead whenever he liked, but that he would get no money out of 
him. The said Norton never did make any other or further claim 
on this respondent, nor did he contest in any manner the validity 
of his judgment or the validity of the sales made under it, nor did 
he seek in any manner to become a party to the agreement made in 
1868 for the resale of the said property to the said Hood. 

The insinuation in the bill that there was anv concealment of 
that agreement by this defendant, or that there was any disposition 
or desire to keep the knowledge of it from said assignee, is wholly 
without any foundation in truth. 

This respondent was not only willing but earnest in his desire 
that the said Hood should fulfill his contract. This defendant in 
making the contract exercised hisown independent judgment of his 
own rights, and dealt with Hood as an independent party, competent 
to contract. 

There was no design to have any collusion by agreements or to 
establish any other expectations or rights than those plainly ex- 
pressed. 

This respondent denies that there were any collusive or unex- 
pressed agreements or that there was any intent or purpose to hin- 
der, delay, or defeat the claims of any party whomsoever by any of 
the acts done by this respondent. 
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This defendant avers that the allegations of the bill in contradic- 
tion of these statements are wholly untrue and unfounded, and 
this defendant pleads that this elaim is inequitable and unjust; that 
it is, moreover, stale and barred by the lapse of time and by the 
terms of the 5052 section of the Revised Statutes of the United 
States, as well as by the principles of equity jurisdiction, and as this 
respondent pleads. 

Sth. This respondent, further answering, says that he has now 
disposed of all the matters of charge or allegation, and has an- 
swered to the contracts and acts which preceded the bankruptcy of 
the said Hood and his assignment to Norton, and to the intercourse 
with Norton prior to the discharge of Hood as a certificated bank- 
rupt in 1870. 

By the discharge of Hood as a bankrupt the balance due 
15 on the judgment after the sales made in 1868 and the credit 
for those sales was discharged as a debt. 

This respondent had no claim on the discharged bankrupt for 
this balance of the debt, nor had this respondent any claim on 
Hood upon his covenants in the agreement of 1868 for the sale of 
the property to him; that agreement was simply inoperative and 
valueless. 

In May, 1871, this respondent and Hood made a new agreement 
relative to so much of the property as had not been sold by this 
respondent. One of the plantations was sold previously to that date 
by respondent. 

Hood had received his discharge at this date. 

This respondent sold and delivered to Hood the two plantations 
specified in the bill as the Home Place and the Hood & Wilson 
Place for the sum of $30,152, divided into six annual payments of 
$5,025 each, with 8 per cent. per annum interest, and Hood gave a 
mortgage on the property to secure the payment of his purchase- 
money. 

Under this contract the said Hood took possession, and the pro- 
ceedings which this plaintiff has brought this bill to enjoin were 
commenced in the State court to enforce the payment of the debt 
then and thus contracted. 

These proceedings as enjoined are the result and consequence of 
a litigation which ensued in the State court, and which was finally 
settled in the supreme court of this State, at the close of its last term, 
in June last, 1879. 

The said Hood, under pernicious counsel, petitioned the district 
court of East Carroll to restrain this respondent from selling the 
land for the payment of the notes, and so exuberantly did he deal 
forth charges of fraud and of collusion to defraud the creditors and 
his own intimate connection with those contrivances that when the 
case came to the supreme court that court accepted his own decla- 
rations as true in so far as they had reference to himself, and, to 
borrow from the bill of the plaintiff, they said : 

“ No court would listen to one alleging his own villainy, and the 
interposition of a court of justice could not be invoked by a dishonest 


16 EMORY E. NORTON, ASSIGNEE, &C., VS. 


bankrupt to enable him to escape the results of a successful fraud 
upon the law and upon his creditors.” 

They dismissed his petition. The same parties prosecuting the 
suit for Hood and who had maintained his villainy, as this defend- 
ant believes and is informed, sought this plaintiff and have engaged 
lim to lend his name to bring this suit. One attorney, at least, who 
prosecuted the luckless petition, so redolent of confessed villainy, ap- 
pears in this case. 

The plaintiff is mistaken in supposing that this respondent made 
any attempt to obtain his resignation or designed any corruption of 
his immaculate integrity and official rectitude. 

The most that was proposed was that he should settle his final 
account, which had been delayed for ten years. 

The cause of the application this respondent is prepared to estab- 

lish. 
16 His connections had already been approached for compro- 
mise and a bankrupt assignee named as an agent in further 
litigation, and that litigation menaced as affording a ground for 
compromise, so called. 

This defendant, further answering, says that he is well aware that 
this court cannot and will not entertain jurisdiction of any contro- 
versy between the respondent and Hood, citizens of the same State, 
whose controversy has proceeded to a final judgment in the supreme 
court of the State, and where the property has been seized under 
process validly issued by the State court. 

Nor can this court entertain jurisdiction in favor of the said 
plaintiff, except as the fact shall fully appear that the bankrupt’s 
estate is unsettled and that the cause is one properly arising in 
bankruptcy, for the bankrupt act is repealed, and all the jurisdiction 
of that court in bankruptcy has been reduced to narrow limits and 
the equity powers of the court diminished. 

And this respondent brings to the notice of the court that the 
suit commenced by this-respondent in the 15th judicial district 
court for the parish of East Carroll is to enforce a mortgage to 
secure the purchase-money on a sale which was made in 1871, 
after the discharge of Hood from bankruptcy and his relations to 
that court had ceased. 

That the property specified in the mortgage to this respondent 
was never within the possession, control, or authority of this court 
or of the assignee, but that before any bankruptcy it had been 
judicially sold under a judgment of a court of competent jurisdic- 
tion rendered in 1866 for an undisputed debt in favor of respond- 
ent against Hood before the bankrupt act was enacted. 

That there is not a particle of evidence of any conveyance of this 
property by the purchaser to any person whomsoever until the sale 
of the Black Bayou plantation, in 1869, to William Alling and the 
sale in 1871 for the notes and mortgage which are the subject of 
the suit in the State courts, viz., the thirteenth judicial district court 
of East Carroll and the supreme court of the State; that more 
than ten years elapsed from the sale of the property in 1868 till this 
bill was filed, and ten years have elapsed since the property of the 
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bankrupt was assigned to this plaintiff without any claim upon the 
property by him, and that years have elapsed between the sale of 
the property of the bankrupt and the execution of the mortgage 
which this respondent is enforcing in the State court without any 
complaint. 

[t does appear that Hood, in 1871, made the purchase, accepted 
the deed, and executed the mortgage to secure the purchase-money, 
and only after a default years thereafter was the very remarkable 
confession of turpitude made in a petition signed by attorneys ei- 
ployed for him. 

The respondent subinits that such confessions are very conclusive 
upon a suitor when they are a:ground of his suit, but are without 
any force as to any other person, and in so far as they apply to this 
defendant they are wholly untrue and without any foundation in 

fact. 
17 This respondent prays that this answer may be taken as a 
demurrer to all of the claims or charges or prayers for dis- 
covery or relief in respect to the disturbance of or interference with 
the proceedings in the district court of East Carroll between the re- 
spondent and Gov y Hood. 

And this respondent pleads to the jurisdiction of the court and 
prays judgment whether it will or can take cognizance of the con- 
troversy between this respondent and said Hood in that court. 

And now, having fully answered, this defendant prays judgment 
of the bill and that the same may be dismissed at the costs of the 
plaintiff. 

H. G. MORGAN, 
Solicitor for Defendant. 
JOHN A. CAMPBELL, 
Of Counsel for Defendant. 


Tae Stare or Lourstana, City of New Orleans : 


Before me personally came Henry Frellsen, a defendant in the 
case stated in the bill, who maketh oath and saith the matters of 
fact stated in the answer aforesaid of this deponent are true in sub- 
stance and matter of fact. 


(Signed) HENRY FRELLSEN. 


Sworn and subscribed before the undersigned, a commissioner of 
the circuit courts, duly appointed and sworn by the cireuit court of 
the United States in and for the district of Louisiana, at New Or- 
leans, as witness my hand and seal this November 15th, 1879. 

[SEAL. | ANDREW HERO, Jr., 


Commissioner of Circuit Court. 
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Replication. Filed March 1, 1880. 


E. E. Norton, Assignee, 
vs. No. 11414. 
Govy Hoop, ef al. 


The replication of E. E. Norton, assignee of Govy Hood, complain- 
ant, to the answer and plea of Henry Frellsen, one of the defend- 
ants. 


This replicant, saving and reserving to himself all and all manner 
of advantage of exception which may be had and taken to the mani- 
fold errors, uncertainties, and insufficiencies of the answer and plea 
of the said defendant, for replication thereunto, saith— 

That he doth and will aver, maintain, and prove his said bill to 
be true, certain, and sufficient in law to be answered unto by the 
said defendant, and that the answer and plea of the said defendant 
are very uncertain, evasive, and insufficient in the law to be replied 
to by this replicant, without that, that any other matter or thing in 
the said answer and plea contained materially or effectually in 
the law to be replied unto, and not herein and hereby well and suffi- 
ciently replied unto, confessed or avoided, traversed or denied, is 
true; all of which matters and things this replicant is ready to aver, 
taintain, and prove as this honorable court shall direct, and hum- 
bly prays as in his bill he bath already prayed. 

(Sig.) ee BM 
kK. H. FARRAR, Sol’rs. 


18 Transcript of Appeal from U. 8. District Court. 
* + + * * * 
List of creditors who have proved their debts at first meeting. 
U.S. District Court. 
In the Matter of Govy Hoop. 888. 
At New Orleans, in said district, on the 24th day of February 


1869, before Mr. J. R. G. Pitkin, one of the registers of said court in 
bankruptcy. 


The following is a list of creditors who have this day proved their . 


debts : 
None. 
J. R.G. PITKIN, 
Register in Bankruptcy. 


‘True copy. 


J. R. G. PITKIN, Reg. 
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SCHEDULE B ()). 


Statement of all real and personal estate and effects whatever which 

are now in the possession, enjoyment, or under the-control of 

the petitioner, or which are held by any other person 

19 in trust for his use, or to the possession or enjoyment of 
which he is entitled at the date of filing petition. 


Interest in Lands. 


Particular description of all real estate Encumbrances thereon, | 
owned by petition- or held by him, and if any, and dates) Estimated value. 
whether under contract or lease. thereof. 


8 town lots in old town of Lake Provi- The encumbrances are, Unknown. 


dence, outside the line. These lots are the judgments men- 
in the old town of Providence, and tioned in Schedule 
ure each 100 feet front on the north A No. 3. 
side of Railroad street and 150 
20 feet deep, and adjoin the acad- 
emy lot. They were inherited 


from my father, Harbit Hood. The 
| title deeds and papers relating to 
them were destroyed during the war; 
title on record in Carroll parish. 


SCHEDULE Bb (2). 


| Personal Property. 
| Dollars. Cents. 
: A. Cast O0' RODE cciantttnitanint senna None. 
| B. Bills of exchange, promissory notes, or securities of 
| any description (each to be set out separately)-... None. 
| C. Stock in trade in ny business of , at ——, of the 
| IO OE ok cme neice enudaaitndieenweneeee None. 
SG D. Household goods and furniture, household stores, 
wearing apparel, and ornaments of the person_-... None. 
OF Books, prints, ONG PNIND....ccdccnwinenae None. 
2] I. Horses, cows, sheep, and other animals_...... None. 
‘ G. Carriages and OUEe TEREEE: 6.0cccmickiee eee 
H. Farming stock and implements of husbandry --.--- None. 
EBs OE OE cid dirttniennisentiaimnen None. 
KX. Machinery, fixtures, and apparatus used in business, 
with the place where each is situated -...-...---- None. 


L.. Goods or personal property of any description, with 
the place where each is situated.-..-. ...-..---- $300 
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SCHEDULE B (3). 


Choses in ‘Action. 


A. Debts due petitioner on open account---------..---- None. 
Open ac. against J. D. Kerr, being amount of 12 
months’ bond I paid for him in case of —. 
Be BEY vnntkii: Seicartrertiinsineusarimeciin seititepaeiiin naib $1,500 ' 

B. Stock in incorporated company and interest in Joint —_ 


stock companies: 
3 shares in a race-course at Louisville, Ky., of 


i RL OEE a ia nn 
ee AIR A MIEN None. 

22 D. Unliquidated claims of every nature, with their 
a aE a REORD C e erE EP OTS None. 


Oath to Schedule B. 
UnitTep STATES OF AMERICA, 88: 
District Court of Louisiana. 


On this 26 day of December, A. D. 1868, before me personally -- 
came Govy Hood, the person mentioned in and who subscribed to 
the foregoing petition and schedule, marked B, respectively, and 
who, being by me first duly sworn (or affirmed), did declare the 
sald schedule to be a statement of all his estate, both real and per- 
sonal, in accordance with the act of Congress entitled “An act to 
establish a uniform system of bankruptcy throughout the United 
States,” approved March 2, 1867. 

GOVY HOOD. 

GEO. C. BENHAM, 

U. 8. Com. 
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A 2 AMENDED. 


25 SCHEDULE 


Particulars of securities held, with dates of same and when given, to 
be stated under the names of the several creditors, and also par- 
ticulars concerning each debt, as required by the 11th section of the 
act, whether contracted as copartner or joint contractor with any 
other ae and, if so, with whom. 


| 
Names of | When and where | Am’tof 
motes tiny a Residence and description. ate | debts. 
| 
¥ a wy 
John Taylor | Residing at or near the townof Lebanon, Contracted at Leb- | $2,500 
Marion Co., Ky., a note for $5,000, anon, Marion | 
dated the — day of —, 1865, payable Co., Ky., in the | 
2 years after date, with interest thereon spring of 1865. | 
at 8 % per annum from date, & se- Exact date not | 
cured by a mortgage upon a tract of known. 
land in and adjoining said town of 
Lebanon & which was occupied as a 


residence by petitioner’s family at the 
| date of the note & mortgage, which 
contains 50 acres. At the maturity of 
| said note $1,000 was paid upon it, leav- 
| ing a balance due, with interest, say 
| $2,500. 
| 


GOV Y HOOD, Petitioner. 


Amended schedule filed by leave of court April 1, 1869. 
\ | 


Oath to Schedule A. 


UnitTep STATES OF AMERICA, ae 
District of Louisiana, - 


On this 15 day of March, A. D. 1869, before me personally came 
Govy Hood, the person mentioned in and who subscribed to the 
foregoing amended petition and amended schedule, marked A, re- 
spectively, and who, being by me first duly sworn (or affirmed), did 
declare the said schedule to be a statement of all his debts, &e., in 
accordance with the act of Congress, entitled “An act to establish a 
uniform system of bankruptcy throughout the United States,” ap- 
proved March 2, 1867 


GEO. C. BENHAM, U. S. Com. rn 
| 
Certificate. | 
26 United States District Court in and for the District of 
Louisiana. 


CLERK’s OFFICE. 
[ hereby certify that the foregoing 41 pages do form and contain 
a true and correct transcript of the originals on file and of record in 
the matter of Govy Hood, numbered 888, in bankruptcy, of the a 
docket of the said court. 
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In faith whereof I have hereto set my hand and the seal of our 
suid court, at New Orleans, in said district, this 80 day of October, 
A. D. 1877. 

[SEAL. | J. DEVONSHIRE, Clerk. 


I, Edward C. Billings, U. S. judge for the district of Louisiana, 
do hereby certify that John Devonshire, whose genuine signature is 
affixed to the foregoing certificate, is and was at the time of signing 
the same the duly qualified clerk of the United States district court 
for said district; that full faith and credit are due and owing to all 

‘ his acts as such, and that the said attestation is in due form of law. 

Witness my hand and seal, at the city of New Orleans, in said 
district, this 80 day of October, A. D. 1877. 

[u. s.] EDWARD C. BILLINGS, Judge. 


Proceedings in suit of Govy Hood vs. Frellsen, No. 6364, in 
the 13th judicial district court for the parish of East Car- 
roll, annexed to the bill as Exhibit B. 


No. 6364. 


To the judge of the 13th judicial district court in and for the parish 
of Carroll: 

The petition of Govy Hood, of your said parish, with respect 
shows— 

That on the 24 day of December, 1874, one Henry Frellsen, a resi- 
dent of the city of New Orleans, of this State, obtained from your 
honorable court an order of seizure and sale in suit 6326 on the 
docket of your said court, styled Henry Irellsen vs. Govy Hood, 
ordering and decreeing the seizure and sale of that certain tract of 
land, situated on Lake Providence, known as the Hood Home Place, 

and lying between the Oakland plantation and the plantation 
28 of Thompson and Lonsdale; also the Hood and Wilson Place 

and certain wild lands and lots, all situated in your said 
parish, the same being more fully described in the said suit No. 
6326, to which petitioner refers, naking the same a part of this 
petition. 

Petitioner shows that said order of seizure and saie was granted to 
enforce the payment to said Frellsen of six promissory notes, each 
for the sum of $5,025.23, all dated May 1, 1871, bearing 8% interest 
: from date, all executed by petitioner to the order of said Frellsen, 
| and purporting to be secured by mortgage on all the property above 
referred to. 

Petitioner represents that notice of the foregoing order of seizure 
and sale has been duly served upon petitioner. Now, petitioner shows 
that the said order of seizure and sale and proceedings to enforce the 

same are illegal and oppressive for the following reasons, viz: 
29 Because that at the time the aforesaid six promissory notes 
purport to have been executed the said Henry Frellsen was 
indebted unto your petitioner in the sum of $13,500, which amount, 
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with legal interest thereon, ought to have been credited by said 
Frellsen on the first three of said mortgage notes as they respect- 
ively fell due. 

This said sum was for two notes, each for the sum of $5,650, ex- 
ecuted by George G. Wilson to the order of petitioner, and trans- 
ferred by petitioner to said Frellsen, and known between petitioner 
an: said Frellsen as the Hood and Wilson notes. 

Wherefore petitioner pleads the said sum in compensation and 
set-off of said Frellsen’s claim in said suit No. 6326, and avers that 
the attempt of said Frellsen to collect the whole of said notes sued 

on in suit 6326 is a gross fraud and violation of guod faith, 
30 it having been thoroughly understood at the time petitioner 

executed the same that a sufficient number of them should 
be surrendered and cancelled to cover the aforesaid Hood and Wil- 
son notes whenever the interest and cost of the collection of same 
should be ascertained upon a settlement. 

Petitioner shows that for the year 1871 his plantation, known as 
the Hood and Wilson Place, was rented to one George W. Smith, for 
the use and benefit of said Frellsen, for the price and sum of $1,200 
(the lease being in the name of said Frellsen), which said sum the 
said Frellsen agreed also to credit on the said mortgage notes sued 
on in No. 6326, which sum is now pleaded in compensation. 

Shows that for the year 1868 petitioner’s plantation, situated in 

your said parish and State, at the head of Lake Providence, and 
3 known as Black Bayou, and also his plantation known as the 
Home Place, were both leased to me, John W. Boice, and that 
the said Home Place was also leased to the said Boyce for the years 
1869, 1870, and 1871; that all of the said rents for the said years 
were for the account of the said Frellsen by agreement with him or 
his duly authorized agent, Edward Sparrow, said Frellsen agreeing 
to give petitioner credit for the same, and at the time the notes 
sued on in suit No. 6326 were executed it was thoroughly under- 
stood and agreed between petitioner and said agent of said Frellsen 
that the same were to go in payment and cancellation of petitioner’s 
suid notes sued on in suit No. 6326, when the exact amount of the 
whole of said rents should be ascertained upon a settlement; that 
said rents did in fact amount to $12,500.00, with legal interest, 
32 which petitioner also pleads in compensation of the claim 
set up by said Frellsen in suit No. 6326. 

Shows that from time to time petitioner has sold a large number 
of town lots lying in the town of Providence, realizing in all over 
$12,000, which said sum passed into the hands of said Frellsen or 
his agent, and was by express understanding to be credited on said 
mortgage notes sued.on in suit No. 6326, which said sum petitioner 
further pleads in compensation and payment of said Frellsen’s 
claim. 

Petitioner shows that lhe has been greviously imposed upon by 
said Frellsen and his said agent; that he had the most implicit con- 
fidence in them; that, owing to his, petitioner’s, great age and infirmi- 

ties, he was in fact incapacitated from properly guarding his 
33 interest, and that the manner in which he has been treated, 
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as aforesaid, and deceived by said Frellsen and his said agent 
coustitute a gross fraud upon him, as he will fully prove in the 
trial of this suit. 

The premises considered, petitioner prays that a writ of injunction 
issue, and that the said Henry Frellsen be commanded and enjoined 
not to proceed any further in the seizure and sale of petitioner’s 
property or to take any further steps in the execution of said order of 
seizure and sale in suit 6326 until the further order of your honorable 
court, when the legality or illegality of the same may be ascertained 
upon trial. 

Pravs that the sheriff of Carroll parish be made a party to this 
suit, and that he be enjoined from executing any writ of seizure and 

sale issued in said suit No. 6326; that on trial the said in- 
o: junction be made perpetual; that the notes sued on in said 

suit No. 6326 may be declared paid and compensated and 
ordered to be delivered up and cancelled; that petitioner may have 
judgment against said Frellsen for the sum of $8,000, amount due 
him by said Frellsen in access of the mortgage notes of said party 
now due, and for $2,000 damages for attorneys’ fees. 

Prays that said Frellsen may be cited, and for costs and general 
relief. 

(Signed) LEONARD & KENNEDY, Alt’ys. 


Govy Hood, being sworn, deposes and says that the allegations 
contained in the foregoing petition are true, & that the district judge 
is now absent from the parish of Carroll. 

(Sig) GOVY HOOD. 


Sworn to and subscribed before me this 22d day of Dec., 1875. 
(Sig,) E. C. MOSS, 
Parish Judge. 


This reference approved. 
KE. R. HUNT, Clerk. 


Amended Petition. 
13th District Court, Parish of East Carroll. 


Govy Hoop 
US. + 6364. 
Hl. FRELULSEN and ad. j 


To the honorable the judge of 13 district court, parish of East Car- 
roll : 

Plaintiff in the above-entitled cause, with leave of the court, 

amends his original petition, and alleges that the sale of his 

3o property, consisting of three valuable plantations and other 

lands in the parish of Carroll during the months of Septem- 

ber and December, 1868, under the judgment styled Henry Fr. Ilsen 

vs. Govy Hood, No. 4890, made part hereof for reference and greater 


* 
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certainty, was in effect a consent conveyance, and it was agreed that 
Frellsen should assume and take the legal title of said property as 
security for his debt. 

Plaintiff was to continue to occupy the dwelling-house and reside 
on the Home Place as previously, which was done by him. The 
agent of Frellsen, General Edward Sparrow, was to lease out all the 
open lands from year to year on said plantations, collect the rents, 
as well as the rents which had already accrued for the year 1868, 

and Frellsen was to credit plaintiff with the-amount thereof 
36 on the indebtedness evidenced by the judgment stvled Henry 

Frellsen vs. Govy Hood, No. 4890, the judgment under which 
the sale or conveyance to Frellsen had been made. It was also 
agreed that piaintiff should have the right to negotiate or bargain 
for the sale of one or more of said plantations or other property 
thus placed as security in the name of Henry Frellsen; that Frell- 
sen should pass the title, collect the price, and credit plaintiff with 
the amount thereof on the indebtedness evidenced by said judg- 
ment of Henry Frelisen vs. Govy Hood, No. 4890, in pursuance of 
which the plantation known as Black Bayou Place was conveyed to 
one Wm. Alling for the price of $32,000, and that Frellsen was 

to reconvey to plaintiff the legal title of the remainder of the 
37 property after the payment as aforesaid of the judgment No. 

4890; that in pursuance of the agreement aforesaid Frell- 
sen, In May, 1871, did reconvey to petitioner the title of the prop- 
erty remaining after the sale of Black.Bayou Place. 

Petitioner shows that at the time of the reconveyance of his prop- 
erty as aforesaid he was led into error and induced by General 
Edw’d Sparrow, the agent of Henry Frellsen, to sign the mortgage 
notes herein enjoined, amounting to about $30,000, upon the state- 
ment of said agent, in whom petitioner had implicit confidence, that 
it was allright; and at the future final settlement, after allowing all 
credits for rents, sale of lands, and credits for whatever nature or 

kind, petitioner would remain in debt to Frellsen, on account 
38 of said judgment No. 4890, in the sum aforesaid ; that, with- 

out being furnished by Frellsen with an account or state- 
ment of amount of credits, rents, and revenues received by Frellsen 
from the plantations and property of plaintiff, and in advance of 
final settlement, he was induced by said agent to sign said mortgage 
notes, therein promising to pay Frellsen an alleged balance of in- 
debtedness of some $30,000, whereas in truth and in facet he now 
discovers he did not then owe Frellsen one dollar. On the contrary, 
Frellsen was owing him a large amount, as specially set out in his 
original petition. 

Plaintiff charges that he has always been recognized by Frellsen 
as the real owner of said property, notwithstanding the legal title at 

one time appears to be in the name of Frellsen; that he re- 
39 sided on the plantation as usual, looked after and repaired 
the buildings, guarded them from delapidation or deteriora- 
tion by trespassers; that he paid the taxes with the knowledge and 
approval of said agent and attorney, and under the agreement 
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retained the right of disposition—that is, the right to sell could not 
he exercised by Frellsen except with his, plaintiff’s, consent; also 
under the agreement Frellsen was bound to account to plaintiff for 
rents and revenues, notwithstanding the paper title was in Frellsen’s 
name. 

Petitioner further alleges that be was old, ignorant, feeble in body 
and mind, thoroughly broken down, depressed, and crushed by the 
misfortunes and losses occurring to him by the war when he was 

induced by plaintiff and his agent, Edward Sparrow, to 


40 confess judgment in suit No. 4890, and subsequently to 


entrust the legal titleof his property—indeed, all his business— 
to them. He— induced to doso because he desired to pay Frellsen; 
he felt his own incapacity to manage business successfully, and he 
had the utmost confidence in the ability, integrity, and honor of 
Frellsen and his said agent, and really believed that they would 
manage all his business and administer the property for him better 
than he could himself. 

The agent of Frellsen, Gen’! Edward Sparrow, had been for many 
vears a friend and neighbor of plaintiff; he was proud of his friend- 
ship, and had the most implicit confidence; that in all plaintiff’s 
business matters said agent of Frellsen would not permit plaintiff to 

be wronged; indeed, plaintiff’s confidence was so great in this 
4] distinguished friend, General Sparrow, that he signed with- 

out question all papers that Sparrow said was right and 
asked him to sign. 

All the business of the petitioner, as well as the bankrupt proceed- 
ings, was managed and gotten up by said ageut of Frellsen as peti- 
tioner then believed to be in his interest, but now he discovers it 
was all managed and concocted in the interest of Frellsen and his 
said agent and attorneys for the purpose of defeating other creditors, 
if there should be any, and also defrauding petitioner out of a large 
amount of money over and beyond the amount of the judgment No 
4890. 

Petitioner charges Frellsen and his said agent and attorneys with 
fraud against him from the time he was induced by said agent, 

Edw’d Sparrow, to confess judgment in suit No. 4890 to the 
42 time of the execution of the mortgage notes herein enjoined, 

and it pervaded through all the various transactions and pro- 
ceedings which occurred in the meantime. Petitioner alleges that 
at the time he signed the mortgage notes herein, at the instance of 
Edward Sparrow, agent of Frellsen, he asked no —, and 
signed them because | Sparrow said it was “ right.” 

“He entered into no settlement, for rents and revenues was fur- 
nished with no account, and he did nut take into account the two 
mortgage notes of George G. Wilson which he had given to Frellsen 
for collection shortly after their execution, in 1857, ‘which said notes 
have never been accounted for, and which plaintiffs believes and 

charges have been used and appropriated by Frellsen, and 
43 for which he prays judgment in compensation and reconven- 
tion. 
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Wherefore petitioner, reaffirming the allegations of his original 
petition, prays that defendants be cited, and for judgment as prayed 
for in the original petition, and for general relief. 

W. G. WYLY, Aft’y. 
J. M. KENNEDY, Att'y. 


Amended Petition. 
13th Dist. Court, Parish East Carroll. 
Govy Hoop vs. HENRY FRELLSEN. 


Now comes Govy Hood, and by leave of court amends his petition 
and amended petition and alleges that the allegations in both of said 
petitions are true and correct, and that the mortgage notes enjoined 
by him in this case were obtained by fraud and in error, and he 
prays for trial by jury and for general relief. 

GOV Y HOOD. 


44 Sworn and subscribed before me this 3 day of December, 
1877. 


i | 
ee 


. J. GALBRITH, D’y CUk. 


Counsel for Govy Hood pray that the foregoing amended petition 
and affidavit be filed, and they pray for trial by Jury. 
LEONARD ann KENNEDY, 
W. G. WYLY, Ailt’ys. 


Endorsed : No. 6864. Govy Hood vs. H. Frellsen. Amended pe- 
tition. Affidavit and prayer for jury. Filed Dee’r4th,1877.  T. J. 
Galbrith, d’y cl’k. 


Answer. 


Govy Hoop 
vs. 6364. 
H. FRELLSEN. 


The defendant appears, and for answer to plaintiff's petition shows 
that no good and valid bond has been given and filed in getting out 
this said injunction. He admits that he obtained the order of seiz- 
ure and sale which has been enjoined. 

Respondent shows that he has long since previous to the 
45 execution of the notes sued on in this executory process given 
credit to said Hood for all sams which he may have paid. 

Answering further, he denies each and every allegation in said 
petition contained except such as are herein admitted. Respondent 
prays that said injunction may be dissolved at pl’ff’s costs; that 
plaintiff and his security on the injunction bond be condemned to 
pay respondent 20% general damages on the amount enjoined, 
$2,000; special damages for att’y’s fees, and 10% interest on the 
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amount enjoined; that plaintiff’s demand be rejected at his costs, 


and for general relief in the premises. 
J. W. MONTGOMERY, Alt’y. 


Endorsed: 6364. Govy Hood vs. H. Frellsen & al. Answer. Filed 
27 November, 1876. J.J. Stanfill, d’y cl’k. 


‘Amended Answer. 
46 District Court. 
Govy Hoop vs. Henry FRELLSEN. 


The defendant, by leave of court, amends his original answer and 
shows to the court that on the 28th day of December, 1868, the 
plaintiff,Govy Hood, filed in the U.S. district court, sitting in bank- 
ruptey, in New Orleans, his petition to be declared a bankrupt, ac- 
companying which petition were various schedules of his assets and 
liabilities made out under oath and duly filed; that on the 26 day 
of January, 1869, he was duly declared to be a bankrupt by said 
court according to the laws of the Government; that afterwards, to 
wit, on the 27 day of January, 1871, he, said Hood, was duly dis- 
charged by said court from all his debts, claims, and liabilities after 
having taken all the necessary oaths and having in other respects 

complied with the laws required in such cases; that by reason 
47 of such proceedings and such judgments and decrees the said 

Govy Hood is estopped from setting up claim or title to any 
of the notes and demands set out in his petition and from setting 
up any of his said defences to respondent’s order of seizure and sale 
as set out in his petition. 

Wherefore he prays as in his original answer. 


J. W. MONTGOMERY. 


Endorsed: 6364. Govy Hood vs. Henry Frellsen. Amended 
answer. Filed June 6, 1877. R. J. Londun, d’y clerk. 


Answer to Amended Petition. 
District Court, Parish of East Carroll. 


Govy Hoop 
vs. 636-4. 
H. FRELLSEN. 


The defendant appears, and for answer to plaintiff’s amended pe- 

tition denies generally each and every allegation therein con- 

48 tained except such as may have been admitted in his answer 

to the original petition and such as may be admitted herein; 

shows that plaintiff frequently admitted his indebtedness on the 

notes sued on; solicited indulgence from appearer and obtained a 

further prolongation of time; that all the allegations of fraud and 

imposture set up by him are a mere after-thought, utterly false, and 
destitute of foundation in truth. 
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Respondent prays, as in his original answer, that the injunction 
be dissolved; that he recover of pl’ff and his securities on his bond 
in solido 20% general damages, 10% interest on the amount en- 
joined, and $2,500 special damages, for att’y fees in this behalf, for 


costs, and general relief. 
J. W. MONTGOMERY. 


49 Endorsed : 6364. Govy Hood vs. H’y Frellsen. Answer 
to the amended petition. Filed Dec. 3,’77. TT. J. Galbrith, 

d’y clerk. 

50) Judgment of the District Court. 


Govy Hoop versus Henry FRELLSEN. 


Appeal from 13th district court, parish of East Carroll. 


This is an injunction suit brought by the plaintiff to restrain the 
sale of two large awl valuable plantations, known as the Hood Home 
Place and the Hood and Willson Place, in the parish of East Carroll, 
under an order and a writ of seizure and sale obtained by the de- 
fendant to seize and sell said Home Place and Hood and Willson 
Place plantations to satisfy a debt of $30,152, with interest and costs. 
Plaintiff pleads payment and compensation of the debt for which the 
notes were given, which form the claim the defendant was proceed- 
ing to collect by seizure and sale, and also makes a plea in reconven- 
tion against the defendant for a largesum. He also alleges that the 
notes were given in error, and that a fraud and an imposition were 
practiced on him by the defendant, Henry Frellsen, and his agents 
and attorneys in Carroll parish. There is no allegation or pretense 

that the notes sued on, and the payment of which is enjoined, 
ol were ever paid or compensated, but the allegations are that 
the debt for which they were executed had been paid and 
compensated, and that there was error and fraud in their execution. 

Before the late war the plaintiff was a large and wealthy planter 
in the parish of Carroll, and the defendant was his cotton factor and 
commission merchant for many years, their business transactions 
ranging from $40,000 to $350,000 annually. After the war it would 
appear ‘that the plaintiff was largely indebted to the defendant in a 
sum of over $39,000; besides, he was heavily in debt to many other 
parties. He had, i in common with other Louisiana planters, lost all 
his slave property by the war, and all his plantations severely 
wrecked and dilapidated in the meantime; in fact, he was thereby 
bankrupted and rendered insolvent, hopelessly. 

He went into bankraptcy in 1868, and in due course received his 
discharge from all his obligations. 

It is manifest from all the evidence that plaintiff Hood made the 
defendant Frellsen a favored and preferred creditor, under some 
kind of pledge or promise that. the plaintiff would in the end profit 
thereby ; in fact, he threw himself, body and soul, if such an expres- 
sion is allow able, into the keeping and possession of Henry F rellsen 
and his ¢ attorneys. 

Henry Frellsen has possessed himself of all the fortune left to the 
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plaintiff Hood at the close of the war, to the exclusion of all his 
other creditors—even to a large privileged claim he owed to his wife. 
Both plaintiff and defendant plead the bankruptey of the plaintiff 
Hood as an estoppel of each other’s demands, but it is clear that the 
relations of these parties to each other make such pleas more than 
worthless, if possible. Early in the year of 1866 the plaintiff con- 
fessed a judgment in favor of the defendant for over $39,000, with 
interest at eight per cent. per annum, on various sums thereof from 
antecedent dates, as specified in that judgment. This was a purely 
consent affair, to give Frellsen an advantage over his other creditors, 
and doubtless with some expressed or implied promise to Hood that 

it would be best for him. In the summer of 1868 Frellsen 
o2 caused execution to issue on this confessed judgment; caused 

three valuable plantations to be seized and advertised for sale. 
He bought them all in himself for the pitiful sum of $24,000, which 
sum was entered as a credit on Frellsen’s judgment; one of which 
plantations Irellsen sold aboutone year after his purchase at sheriff’s 
sale, viz., Black Bayou Place, for $32,000 and could have sold it for 
a much larger sum. In the month of October, about a month after 
lrellsen had bought all of Hood’s property, he entered into a written 
agreement to sell back to Hood all the property he had bought at 
sheriff’s sale in certain installments mentioned in said written agree- 
ment, which was the sum of Frellsen’s judgment against Hood, with 
certain other charges therein specified. It is now contended by 
Frellsen, the defendant, that Hood did not comply with said written 
avreement. Be this as it may, which the evidence leaves in some 
doubt, Frellsen did not at any time act with the plaintiff as though 
he regarded said agreement as having been forfeited by non-com- 
pliance on the part of Hood. Over twelve months after this written 
agreement to reconvey the property had been entered into Frellsen 
entered a credit of $32,000, the price of Black Bayou plantation, 
on the debt he held agaist Hood, then in judgment, which pay- 
ment and credit were largely in excess of any installment or install- 
ments then due Frellsen under his agreement to reconvey the prop- 
erty back to Hood. 

The account which Frellsen made out against Hood and attached 
to his answer to interrogatories propounded to him in this suit con- 
clusively proves that he regarded Hood as still in process of settling 
his old claim, when he sold back the Home and Hood and Willson 
Places to Hood in 1871 for a balance on said old elaim for $30,152, 
as made out against him on Ist May, 1871, for which sum, in install- 
ments, notes, with a mortgage on Home and Hood and Willson 
Places, was given for the purehase price thereof. The defendant 
was proceeding to collect those notes and foreclose said mortgage 
when he was met by the injunction in this suit. Mr. Hood, though 

not an idiot, is shown by the evidence to be a verv old, feeble, 
O38 weak-minded, confiding man, as he placed himself and all 

he had in the world in Frellsen’s hands to pay him an old 
ante bellum claim, to the exclusion of all his other creditors (even 
as against his wife), to over one hundred thousand dollars. Frellson 
should be the last man this side of the grave to speculate on Hood. 
5—lil 
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He should be more than satisfied to collect every dollar of his old 
claim against Hood, with interest and costs. It is a tolerably easy 
task to ascertain how much Hood owed Frellsen on the Ist day of 
May, 1871, the time he sold back the Home and Hood and Willson 
Places to Hood on his old claim against him, but, unfortunately, the 
evidence is not clear how much the defendant owed plaintiff on the 
Ist of May, 1871, but there is enough evidence in the record to show 
that Hood did not owe Frellsen $ $30, 152 on that day. The nighest 
approach this court can arrive at in doing justice to both parties is 
to allow the defendant the full amount of his old claim on which 
judgment was confessed by Houd in February, 1866, with interest 
and costs and the taxes which he alleges he paid up to Ist May, 1871, 
and to deduct therefrom the following credits, due plaintiff by de- 
fendant, for proceeds of sale of cotton sold by Foster & Co., the sale 
of Black Bayou plantation, rents of lands, and amounts collected 
on the Geo. G. Willson notes, with interest thereon to the Ist of May, 
1871, the time the notes were executed, the payment of which is en- 
joined in this suit, as shown by the following account between the 
parties, which is made the basis of the judgment in this case, to wit: 


Govy Hood to Henry Frellsen, Dr. 


Ist. Note described in confessed judgmeut_.----------- $5,273 35 
8 per cent. interest thereon from 15th October, 1862, 

a, I oh cipiellien i diiisralises Hie akan easier lane 3,603 44 

2d. Note described in said judgment ----.---.--..---- 5,29] 1] 
8 per cent. interest from 3d November, 1862, to May 

BG ais sa taolis in tnd gr horses escceacechainei nies nieces onde Weanedial” a 

od. Note described in said judgment. -_....---.-.---- D207 88 
8 per cent. interest from 17th November, 1862, to 

NE PIR IND Bik Gsciesialisd ndiinapinlaninaeuluinine cumenieiinciuna° te ae 

D4 4th. Note described in said judgment-_-------- 0,327 77 
8 per cent. interest from December 3d, 1862, 

I A I i incendccrrencitathanae as iehinrmimnte arene 

Sth. Note described in said judgment_--.-.-----.---- 5,338 89 
8 per cent. interest from December 5, 1862, to May 1, 

DUE ssn selene 'nu Lacon sdibed clot apsnarsouhe-adlblicaaioonen 3,579 43 

6th. Note described in said judgment_.----.-----.--- 5,346 66 
8 per cent. interest from December 20th, 1862, to 

PN GOR, BUG 8 2 in ccicik bck awe sachidesiaientduaearieiibin 3,576 24 

7th. Note described in said IN iol chcadiniiiieiniines 7,133 85 
8 per cent. interest from January 10, 1863, to May 1, 

EB ek ceiny reheat an Whiinds San ellis auabaillgiiedeeeniainaks ial 4,740 06 

On premiums mentioned in said judgment _-..------- 300 OU 
8 per cent. interest from February 1, 1866, to May 1, 

SR gies cc saisn: ais x: accents di antacids dials rile icin ancl 126 00 

Taxes alleged to have been paid for 1869 _.._.-.------ 721 50 

8 per cent. interest thereon for one year ..-.------- 67 72 

Amount paid for sheriff’s fees on sale of property ~----- 237 OO 
8 per cent. interest thereon for two years and eight 

IN «si di nincin-seesenesiies sia endian haa agdadidle na uae 60 56 


$66,798 98 


S ateetiineestintedieediiee at sae 


a 
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Per Contra. 


By proceeds of sale of cotton by Foster & Co. 
in January, 1869 (this could not be rent 
cotton, but must have been raised by Hood 


Be ciclo ia: 61h dae cae nie ben eeens $5,598 92 
8 per cent. interest thereon from January 15, 

Ae mane 1,026 46 
Price of Black Bayou plantation, sold to Mr. 

Alling in December, 1869. ..--. ..-.--.-- 32,000 00 
8 per cent. interest thereon from January 1, 

See, OP BY. Bi SE cee nied seen once 3,413 33 


Rent of Home Place, Black Bayou, and the 
Hood and Willson to John W. Boyce for 


RRC 08 Sc la " 5,000 00 

5D 8 oer cent. interest thereon from Jan- 
wary 1, to Bay 1, 1678 -ncace sien 933 39 

Amount collected on G. G. Willson notes, 
March 5, 1857, as per receipt on notes..-. 4,650 00 

S per cent. interest thereon from time col- 
jeuhed 00 BERT; 2Ets indienne =e 

Proceeds of sale of G. G. Willson tracts of 
land, after deducting all costs and fees... 2,212 00 


(I*rellsen is probably liable to Hood for the 
price of the sale of this tract of land to D. 
L.. Morgan, in 1874, for $10,000, but as so 
much time had elapsed from the time of 
Irellsen’s purchase to his sale to Morgan, it 
has not been allowed.) 

8 per cent. interest thereon from time of pur- 


chase to Ist May, 1871—tlree years ..---- 530 88 
$60,234 92 


Leaving a balance due Frellsen on his old claims against 

SEOOG Oth GO B00 GE BE, Betts Gi tewe cece ccnnnneken $6,564 06 
by amount collected of Geo. W. Smith for the rent of 

the Hood and Willson Place for 1871, to take effeet as 

a credit on the balance due Frellsen Jan. 1, IS72 ---- ~=—1,200 00 


l’rellsen should aecount to Hood for the rent of the Hood and 
Willson Place for the — 1870, but there is not sufficient evidence to 
show that the rents of that year were collected by Frellsen or his 
agent, but they should and could have been collected. It is, there- 
fore, by reason of the law and the evidence, ordered, adjudged, and 
decreed, that plaintiff’s injunction herein sued out be sustained and 
perpetuated, in so far as that the demand of the defendant, Henry 
l’rellsen, in his executory process, No. 6326 ou the docket of this 
court, being the same herein enjoined, be reduced to the sum of 
$6,564.06, being balance due him on the Ist of May, 1871, and that 
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the balance of his claim therein set up be rejected ; and it is farther 
ordered and decreed that the sheriff proceed to execute the 
56 said order of seizure and sale, No. 6326, to the amount of the 
above sum only, together with interest thereon at the rate of 
eight per cent. per annum, from May Ist, 1871, and costs of same, 
less a credit thereon of $1,200, to take effect from January Ist, 1872. 
It is also ordered, adjudged, and decreed that the demand of the 
plaintiff, except as hereinbefore allowed, be rejected, and that de- 
fendant pay all costs of this suit. 
Done, read, and signed in open court this 9th day of Dee., 1878. 
WADE H. HOUGH, 
Judge 13th District. 


Counter- Letter 


It has been agreed between Henry Frellsen, of the city of New 
Orleans, and Govy Hood, of the parish of Carroll, Louisiana, as fol- 
lows: 

Whereas the said Frellsen did, on the 5th September last, pur- 
chase at sheriff’s sale, under an execution issued upon a judgment 
obtained by him in the district court of said parish against the said 
Hood, for the sum of thirty-nine thousand three hundred and nine- 
teen dollars and forty-nine cents, with interest as stated therein, cer- 
tain peoperty belonging to said Hood, consisting of lands and plan- 
tations, as follows: The plantation on Lake Providence, occupied by 
said Hood, known as the Home Place, and the plantation on said 
lake known as the Black Bayou Place, and also the undivided half 
of the plantation known as the Hood and Willson Place, and certain 
lots and lands adjoining; all which are described in the act of sale 
made by the sheriff of Carroll to said Frellsen and of record ; and 
whereas the said Frellsen does not desire to speculate on the said 
Hood or to take any advantage of him or his family, or to do no 
more than tosecure the balance due him on his said judgment, after 
crediting the same with the amount of the sale of the property on 
said lake, known as the Willson Place, and sold under a mortgage 
and judgment held by said Frellsen against George G. Willson: Now 
the said Frellsen hereby stipulates and promises as follows: 

Ist. That he will sell and transfer the above-named property 
to the said Hood or to his assigns without any warranty 
of any nature or kind whatever, eithe as to the title to said 
property or the encumbrances upon it, of all of which said 

Hood is fully informed, upon cendition that said Hood or his as- 

signs, as the case may be, punctually pay to said Frellsen the bal- 

ance due upon his said judgment, less the credit above stated, as 
follows: Seven thousand dollars on or before the 15th day of De- 
cember next, ana eight thousand dollars annually from that date 
for four years, and the balance at the end of five years from the 15th 

December next, and also all costs and expenses attending said sher- 

iff’s sale, and other incidental expenses attending this arrangement, 

and all taxes now due or which may become due hereafter on said 
property, and also pay to Sparrow & Montgomery two thousand five 


’ 


‘ 
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hundred dollars in four equal annual payments from 15th Decem- 
ber next, with 8 per cent. interest thereon from that date, it being 
understood that the failure of said Hood or his assigns to punctually 
pay any of the amounts above stated at the dates fixed Is to operate 
us a discharge and to release the said Frellsen from all his obliga- 
tions herein. The costs and expenses named above are to be paid 
by or before the 15th December next. The said Frellsen agrees 
further thet he will lease to the said Hood or to his assigns the said 
property, from year to year whilst this agreement Is In force, until 
he is paid in full, for such an annual rent as he may think just, not, 
however, to exceed eight thousand dollars a year, with the under- 
standing that he will credit the rent which may be paid him upon 
the yearly installments as above stated; and, further, that if the said 
Hood or his assigns fail to pay punctually any of the annual install- 
ments as above stated, after having paid one or more of them, and 
this agreement has become null and void thereby, the said Frellsen 
will pay back to him or his assigns any surplus remaining after 
deducting all interest which may accrue on the said above-named 


judgment from this date. 


Witness our hands this 26th day of October, 1868. 
HENRY FRELLSEN, 
By his attorney-in-fact, EDWARD SPARROW. 
GOV Y HOOD. 
HENRY FRELLSEN 


5S Account Current. 


Govy Hlood to H. Frellsen, D 


One note due Oct. Lo, 1862, bearing 8 per cent. int-..-. $5,275 33 
" “ Nov. , 1862, - Vy Reon 5.291 11 
* P Nov. 17 , 1862, . ” me: Gal ae 
: “ —_Dee. 3,1862, | : ane: oe 

. Dee. 20, 1862, . . otim ae 
“ —s ll “ ea ae 
. " Mar. 24, 1862, . ' aie 300 00 

Interest on the above from maturity to Feb. 15, 1866... 10,102 03 

1866, Feb. 13. Am’t due on confession of judgment... $49,921 52 

1869, Jan. 14. Interest on the above to date...------. 11,648 85 
. . Sheriff’s fees on sale of property. -.----- 237 OO 

1869, Jan. 14. Amount due this date._..-.....-..--. $61,807 37 

CR. 
1869, Jun. 14. Received from Foster & Co., proceeds of 
cotton shipped to pay rent-.------- 0,095 92 
Balance due on this date ......---. $56,208 85 
1870, Jan. 1. Interest on the above to date......---. 4,020 35 


1870, Jan. 1. Amount due this date-_.-.--.---.-.--. 360,528 83 


No. 83. October Term, 1887. 


IN THE 


Supreme Court of the United States. 


Ransom F. Humiston to the use, &c., 


James P. Woop and JoserpH Woop, 
trading, &c. 


Error to the Circuit Court of the United States for the 
Eastern District of Pennsylvania. 


Brief of Defendants in Error. 


A. H. WINTERSTEEN, 
WAYNE MacVEAGH, 


kor Defendants in Lrror. 


ALLEN, LANE & SCOTT, PRINTERS, PHILADELPHIA. 


_-” 


Supreme Court of the United States. 


October Term, 1887. 


Ransom I. Humiston ) 
| 
No. 84. 


VS. 


James P. Wood et al. 


STATEMENT OF THE CASE. 


The action was assumpsit upon an alleged parol agreement 
by James P. Wood & Co. to pay plaintiff $25,000 for a terri- 
torial right to a patent. 

But two witnesses were called on behalf of the plaintiff, viz., 
the plaintiff himself and William H. Myers. 

The plaintiff’s testimony, as brought out by his examination 
and cross-examination, was that in 1878 he had been agent in 
Cleveland, Ohio, for a patent oil-burning apparatus owned by 
one Holland, and had organized a stock company there, of 
which he was one of the directors, but which never went into 
operation. (Record, page 17.) That in June, 1879, he patented 
an invention of his own for the same purpose, known as 
Humiston’s Atmospheric Hydrocarbon Light and Heat 
Generator, and came to Philadelphia to exhibit his apparatus. 
(Record, pages 14 to 17.) That he was introduced to the 
defendants, Joseph and James P. Wood, who were partners, 
trading as James P. Wood & Co., who allowed the appa- 
ratus to be tried in their store. That after trial they asked 
him what he proposed to do with it, to which he replied that 
he was going to sellit. That they ther asked him how he 
proposed to sell it, to which he replied that he had had no 
experience, but understood that the usual way was to form a 
stock company. That James Wood asked if he was particular 
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about forming a stock company, and he said no; but that he 
would as leave sell it to James P. Wood & Co. That they 
then asked him the price, which he named. That they had 
some conversation about raising the money, and decided that 
the easiest way was to form a stock company. That all the 
parties then went to see an attorney. That it was suggested 
that it would require five persons to form a company, and 
Mr. Feltwell, who was James P. Wood & Co.'s superintendent, 
and William H. Myers, who was a friend of plaintiff, agreed 
to go into it to make up the number. That a written agree- 
ment was then drawn up between these five persons (pages 14 
and 15). This agreement was produced, and is printed in 
Record, page 20. 

It was an agreement of the five individuals, viz.: The plain- 
tiff, the two Woods, Feltwell, and Myers to organize a stock 
company for the manufacture and sale of plaintiff's apparatus 
in Pennsylvania and New Jersey. It provided that Humiston 
should transfer to the other parties the territorial right to the 
patent and should receive from the “ Concern, or Association, 
“or Corporation ” $25,000 therefor in certain installments. It 
further provided that each party should use his best endeavors 
to sell the stock, and that Joseph Wood should be the treas- 
urer. It also provided that the terms of this agreement 
should cease “ umediately after the organization aforesaid.” 
Joseph and James P. Wood were named in this agreement as 
individuals, the name of the firm nowhere appearing. Plaintiff 
further testified that Joseph Wood objected to signing this paper 
on the ground that zt might tmpose some personal lability on 
the signers for the payment of the price of the patent, and that 
thereupon another paper was drawn and executed cortempo- 
raneously with the first (page 18). 

This paper was produced and is printed in the Record, 
page 22. It is a deed-poll under the hand and seal of Hum- 
iston, reciting the above agreement, and agreeing that the par- 
ties thereto shall not be personally responsible for the price of the 
patent, but that he would look to them only as trustees for the sale 
of the stock of the company and the payment to him of the price 
out of the proceeds. This paper and the other were executed 


3 


simultaneously about August 2d, 1879 (pages 15, 17 and 18), 
and shortly afterwards Humiston executed to Joseph Wood, 
as trustee for the five persons named in the agreement an as- 
sisnment of the territorial right to the patent, the trust being 
expressed in the assignment (pages 17, 22, and 23). 


, ed Plaintiff further testified that it being found impracticable 
’ to form a corporation in Pennsylvania the association held a 


meeting on October 7th, 1879, and appointed a committee to 

ascertain the practicability of obtaining a charter in New 

Jersey ; that before the committee reported he spoke on Nov- 

ember 3d, 1879, to Joseph Wood, and asked him when the 

| committee would report; that Joseph said, “If you are per- 
| “fectly satisfied we do not care about forming the stock com- 
“pany, we will take the ownership ourselves upon the same 
“terms;” that he could not give the exact language but that 
this was the substance (page 15); that subsequently various 
offers were received for territorial rights which were not ac- 
cepted ; that at defendant’s request he went to Pittsburgh and 
endeavored to sell the patent there but failed; that afterwards 
he went to New York upon his own suggestion and made an 


agreement to form a stock company there, but that he never 

succeed in having the apparatus introduced ; that defendants 

had from time to time paid him small sums of money, 

amounting in all to $640 (page 16); that the first of these 

sums was a loan and he gave his note for it, but that the bal- 

ance were on account of the price of the patent; spon deing 

‘ shown a due-bill for one of these subsequent payments he admit- 

ted that he had given it (page 19); that in June, 1880, he 

called upon defendants for the purchase-money and they re- 

fused but gave no reason; that later in June they called on 

him and said that the reason was that they had made nothing 

in their business and requested him to wait; that subsequently 

he demanded $1000, and they said they could not pay it; that 

he then successively demanded $500, $200, $100, $10, and 

they said they had men to pay off and couldn’t pay over $10; 
that he then brought this suit (pages 16-17). 

Plaintiff identified a letter written by him to defendants, 

February 12th, 1880, asking for what price they would sell 
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the patent right for railroad purposes alone in Pennsylvania 
and New Jersey, and a letter received from them in reply, 
February 13th, 1880, saying, “ We leave it entirely with you 
“to make such arrangements as you may deem best for the in- 
“ terests of all concerned” (pages 18, 19, 30, and 31). Plaintift 
also identified a letter written by him to defendants, /edruary 
18th, 188o, in which he says, “ James will remember saying to 
“me that until sales were made that I could have such small 
“sums as [ necded for my current expenses” (pages 19, 31, and 
32). 

The only other witness called was William H. Myers. He 
testified to the execution of the written agreements, and that 
afterwards, in December, 1879, he had a conversation with 
Joseph Wood about a sale of the right for Western Pennsyl- 
vania; that Joseph Wood said that they thought of taking it 
themselves and of abandoning the company, and by selling 
territory realizing enough to pay Humiston. T7here was no 
evidence that any assignment of the patent had ever been made 


to defendants, or that the five persons named in the articles of 


association had ever released their rights under the assignment to 
Joseph Wood as lrisléé, or had ever dissolved their association or 
abandoned their agreement. 

Upon this evidence the court instructed the jury that there 
was not sufficient evidence to warrant them in finding a sale 
by Humiston to James P. Wood & Co., and directed them to 
find for the defendants. 


ARGUMENT. 


The written agreement vested the ownership in five persons. 
Until this agreement was abrogated by the act of all five no 
sale could be made by one of the five to two others. The 
only assignment ever made of the patent was to a trustee for 
the five persons and, according to plaintiff’s testimony, it re- 
mained in this shape up to the time of trial without any release 
From the five owners. According to the plaintiff’s own testi- 
mony the patent was not his to sell in November, 1879, and 


the alleged agreement with Joseph Wood November 3d, even 
if made, would have been of no effect. 

There was, however, no sufficient evidence of any agree- 
ment of the firm of J. P. Wood & Co. to buy the patent. The 
only conversation was between plaintiff and Joseph Wood, and 
the latter could not bind the firm by such a contract. 

For an act of one partner to bind the firm it must be 
within the scope of the partnership business. 

Lindley on Partnership, 237, 238, 290-292; 

Clay ws. Carter, 16 Weekly Notes of Cases (Pa.), 385. 
A copartnership cannot be made liable for the act or 
undertaking of one of the firm in a transaction not embraced 
in their original partnership busines, unlesss proof is adduced 
that the partner sought to be charged knew of the transaction 
and assented to it or subsequently ratified it. 

Lindley on Partnership, 236, note. 

The test is: The act of one partner to bind the firm must 
be wecessary for the carrying on of its business; if all that 
can be said of it is that it was convenient, or that it facilitated 
the transaction of the business. of the firm, that is not suffi- 
cient in the absence of evidence of sanction by the other 
partners. 

Lindley, 239; 
Brettel vs. Williams, 4 Exch., 630. 

Moreover, the whole testimony bearing upon the question 
of the agreement was so vague and contradictory in character 
that the jury would not have been warranted in finding from 
it a definite and binding agreement by the firm of J. P. Wood 
& Co. to pay plaintiff $25,000 in cash for the patent. A per- 
emptory instruction for the defendant was therefore proper. 
Said this court, in Improvement Company vs. Munson, 14 
Wall., 448: “ Judges are no longer required to submit a 
“question to a jury merely because some evidence has 
“been introduced by the party having the burden of proof, 
“unless the evidence be of such a character that it would war- 
“rant the jury in finding a verdict in favor of that party. 
“Formerly it was held toat if there was what was called a 


“ scintilla of evidence in support of a case the judge was bound 
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“to leave it to the jury, but recent decisions of high authority 
“have established a more reasonable rule, that in every case, 
“before the evidence is left to the jury, there is a preliminary 
“ question for the judge, not whether there is literally no evi- 
“dence, but whether there is any upon which a jury can 
“ properly proceed to find a verdict for the party producing 
“it, upon whom the ozus of proof is imposed.” 

“Tf the court can see that if a verdict for the plaintiff should 
“be rendered, it ought to be set aside as being unwarranted 
“by the testimony, an instruction to find for the defendant 
“ should be given in advance of the verdict.” 

Pleasants vs. Fant, 22 Wall., 110. 

This is the settled law of this court. See the following 
very recent cases, in which all the late decisions of the court 
are collected: 

Schofield vs. Chicago, Milwaukee and St. Paul Railway 
Co., 114 U. S., 615, 618, 619; 

Marshall vs. Hubbard, 117 U. S., 415, 419; 

Goodlett vs. Louisville and Nashville Railroad, 122 
J. chy 908, O88. 

Now not only was there no evidence for the jury of a defi- 
nite and binding agreement by the firm of J. P. Wood & Co. 
to pay the plaintiff $25,000 for his patent, dut the record 
shows that the plaintiff himself knew that he had no such 
agreement. He of course must rely alone upon the alleged 
verbal agreement with Joseph Wood of November 3d, 1879. 
For up to that time the written contracts in evidence show 
that there was no personal or firm liability from the defend- 
ants to the plaintiff—merely an obligation of the projectors of 
the corporation to pay him out of the proceeds of whatever 
stock should be sold. 

The plaintiff testified that he received altogether from the 
defendants $640 in several payments on account of the consid- 
eration for the purchase. It was proven that he gave due-bills 
for the first two of these sums, viz., $100 and $150, re- 
spectively. (Page 19.) This shows that they were not pay- 
ments on account of purchase-money, but loans from the firm 
to him. The second of these due-bills is dated November 
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8th, 1879. (Pages 19, 32.) The verbal undertaking of Joseph 
Wood to buy the patent, upon which the plaintiff rests his 
case, is alleged to have been made November 3d. (Page 18.) 
We find the plaintiff, therefore, five days after this alleged sol- 
emn agreement to purchase, giving his due-bill for $150 to 
the parties who, he pretends, owed him $25,000 as purchase- 
money. The giving of this due-bill is hopelessly inconsist- 
ent with the existence of a prior obligation of the defendants 
which made them his debtors. 

The plaintiff’s letter of February 18th, 1880 (pages 31-32), 
also contradicts his own theory of a contract with James P. 
Wood & Co. as a firm. He closes thus: “ James will re- 
“member saying to me that until sales were made that I 
“could have such small sums as I needed for my current 
“expenses.” It is not in keeping with reason to suppose that 
a man who had already sold and delivered an article for 
$25,000 and had been paid by the purchasers practically no 
portion of the purchase-money, would state his demands upon 
his debtors in sucha way. This letter is consistent with no 
theory but that of the continuance of the contract between 
the five corporators of the projected corporation, whereby one 
of them, Humiston, was to be paid $25,000 for his patent out 
of sales of stock of the corporation. But the existence of this 
contract at this date falsifies the theory of the plaintiff that it 
had been superseded by a contract with the firm on Novem- 
ber 3d, 1879. That in the minds of the defendants the cor- 
poration continued in existence is shown by their letter of 
February 13th, 1880 (page 31), in answer to plaintiff's letter of 
February 12th. Plaintiff had asked for authorization to sell 
part of the patent right for Pennsylvania and New Jersey. 
The defendants replied promptly: “ With reference to price 
“for our interest in Pennsylvania and New Jersey for railroad, 
“we leave it entirely with you to make such arrangements as 
“you may deem best for the interest of all concerned.” “ All 
“ concerned ” could only mean the five parties to the original 
contract. It cannot fail to be noted, too, that the plaintiff 
writes to the defendants five days after this,on February 18th, 
as stated, and makes no allusion to their statement of their 
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position in the transactions impliedly given in their letter of 
the 13th. Had the statement been erroneous, we must be- 
lieve that Humiston would have promptly protested against it. 

It is submitted that both the positive and the negative evi- 
dence in the case tended to falsify rather than to establish the 
plaintiff’s claim. If, therefore, under the decisions, as we 
have seen, the trial judge is justified in directing a verdict 
for the defendant when there is no sufficient evidence in the 
plaintiff’s favor, a fortiori is he required to do so when, in ad- 
dition to the insufficient evidence, there is direct, positive 
written evidence against the plaintiff’s claim. 


ANSWER TO ARGUMENT OF PLAINTIFF. 


It will be convenient to consider the positions of the plaintiff 
in the order in which they were advanced by him. 


I. It is not important to the argument that the plaintiff was 
the owner of a patent on July 30th, 1879. 


Il. /¢ 2s not the fact that the defendants secured from plaintiff 
an assignment for the States of Pennsylvania and New Jersey 
upon the promise to pay $25,000. The agreement found in 
the record (page 21). expressly shows that the concern or 
association or corporation, and not the defendants, secured 
the assignment and agreed to pay the consideration therefor. 


Ill. /¢ zs not the fact that the defendants regarded them- 
selves as the persons meant by the words “ concern or asso- 
“ciation” who were to pay the plaintiff. The second paper 
(page 22) relied upon to establish plaintiff’s position, effectually 
disproves it. That paper recites that a// the five projectors of 
the assoctation, and not the firm of James P. Wood & Co., 
agreed to pay Humiston for his patent. The contracting 
clause in it shows that Humiston agreed with all the other 
four projectors cf the company, not alone with the members 
of the defendant firm, that they should be without personal 


liability for payment of the money. 
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The recitals in the first paper, dated July 30th, and the 
assignment, dated September 30th, expressly declare that the 
five persons, James P. Wood, Joseph Wood, Feltwell, Myers, 
and Humiston, associated themselves together to obtain a 
charter of incorporation, and to forma company. The second 
agreement of July 31st recited that the same five persons 
agreed to form a company. After these recitals it is idle to 
argue that James P. Wood and Joseph Wood, constituting 
the firm of James P. Wood & Co., were the concern or asso- 
ciation. , 

It is of course equally untrue that, as charged, the defend- 
ants abandoned the sale of the stock, and kept the plaintiff’s 
patent without paying a consideration for it. For there is no 
evidence that they were under obligation, as a firm, to sell the 
stock, and they never had the patent as their property. 


IV. /tis not the fact that the defendants are liable to the 
plaintiff for the consideration by reason of their acts and de- 
clarations. 

(a.) The acts and declarations of the defendants, made 
before the execution of the agreement dated July 31st, or of 
the assignment of September 30th, are not evidence to show 
an alleged ownership in the patent contrary to the terms of 
those papers. Oral evidence is inadmissible as to the rela- 
tions of the parties. 

Hunt vs. Rousmanier, 8 Wheat., 174; 
Shankland vs. Washington, 5 Pet., 390; 
Specht vs. Howard, 16 Wall., 564; 

Bailey vs. Railroad Company, 17 Wall., 96. 

The relations of the parties are to be arrived at not by what 
they may have intended, nor by what they may have said they 
intended, but by what the written engagements solemnly en- 
tered into by all of them after due deliberation declare they 
intended: All expressions of the status of the parties, and 
all overtures between them prior to their written undertakings, 
culminated and were merged in those undertakings, and there- 
fore belong out of the case. As, then, it would have been the 
duty of the trial judge to withdraw from the jury all evidence 
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of the matters referred to under this head (Plaintiff's Brief, 
page 10), it was properly ignored by the court in determining 
the legal merits of the plaintiff’s case. 

(4.) There is nothing in the conversation between the plaintiff 
and Joseph Wood described under this head to indicate the 
completion of a contract between Humiston and James P. and 
Joseph Wood, trading as James P. Wood & Co. James P. 
Wood was not a party to the alleged contract. Joseph Wood 
could not bind him by his own undertaking entered into in 
the name of the firm, the subject of the negotiation not being 
in the course of the partnership business. But there was no 
contract even between Joseph Wood and Humiston. Wood 
is declared to have said, “‘2/ you are perfectly satisfied we don’t 
“care about the company, we w// take the ownership our- 
“selves.” The form of this language implies that Humiston 
should do something before the contract should be complete, 
viz.,express his satisfaction with the proposition. This he did 
not do, and there was no contract closed then. Moreover, 
John P. Wood said, “we wé// take the ownership ourselves,” 
that is, ata future time the ownership will be assumed. This is 
no positive assumption of ownership upon which an action 
for the consideration will lie. /¢ qwzll be observed that the action 
1s not for specific performance of a contract to purchase, or even 
Jor breach of a contract to purchase, but ts for the consideration 
money due on a purchase alleged already to have been made, 
(See pleadings, Plaintiff’s Brief, pages 4-6.) But before such 
an action will lie it is very plain that ownership of the thing 
sold must be shown in the defendants. The language of 
Joseph Wood relied on by plaintiff does not show this, 
and, indeed, the very fact that the title to the patent up to the 
time of trial, and to this day, has been in the name of Joseph 
Wood, trustee for the five members of the association, ef- 
fectually negatives the pretension that the firm of James P. 
Wood & Co. were the owners. 

(c.) Even if it be true that James P. Wood used language to 
a third person, Mr. Moran, which could be construed as hold- 
ing himself or his firm out to that person as the owner, it 
would not follow that he was or that they were the owners, 
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so as to be liable to Humiston for the consideration of a pur- 
chase not shown to have been made. 

(@.) It is not proven and there is no evidence that the defend- 
ants sent plaintiff to sell for them. The arrangement as to the 
exhibit at the State Fair of Pennsylvania, as well as the ar- 
rangement as to Humiston’s selling in Western Pennsylvania, 
does not indicate that the Woods were the sole owners, but 
only tends to show that they were interested in it. But, that 
aside, these engagements were in September, 1879, and before 
that date. This was prior to the actual written assignment of 
September 30th, whereby the actual ownership of the patent 
was transferred to Joseph Wood, trustee for the association. 
Of course, therefore, such dealing between the parties before 
September 30th throws no light on the ownership of the patent 
after that date. 

(¢.) Plaintiffs testimony, in his direct examination, that the 
defendants paid him $640 on account of purchase-money (page 
16), is contradicted by his own admission, on cross-examina- 
tion (page Ig), that the first two of these payments were loans, 
the due-bills for which were in evidence. (Page 32.) And 
the allegation that any of these payments were payments on 
account of purchase-money is proven to be false by the post- 
script to the plaintiff’s letter of February 18th, 1880. (Page 
32, folio 81.) In it he very plainly indicates his understand- 
ing that the moneys he was receiving were advances to defray 
his current expenses until, in accordance with the terms of 
the second agreement dated July 31st, 1879, he could be paid 
out of sales of stock of the association. 

(7) The testimony of William H. Myers relied on by the 
plaintiff is to the effect that they had thought something of 
taking the patent themselves. This is very different from a 
definite purchase of the patent. It will of course be con- 
ceded that the Woods thought of purchasing the patent, for 
that the evidence very plainly shows. But as matter of fact 
they did not purchase or definitely agree to purchase it. The 
alleged employment by defendants of Myers to make sale is 
valueless as evidence that they /ad purchased the patent. It 
merely bears out his former testimony that they had thought 
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something of purchasing it. Confident of being able to se- 
cure it if they wished it, its value to them was dependent 
upon the possibility of sale of a territorial right. The em- 
ployment of Myers was with a view to test this value. At all 
events, it does not indicate that they had title to the patent, 
when the uncontradicted written evidence ts that the title was 
out of them. 

(¢.) The attendance of the expert at the office of the defend- 
ants was in August, 1879 (page 27), before the execution of the 
assignment of September 30th, whereby the title passed out 
of Humiston to the trustee of the association. It is, therefore, 
valueless as evidence of their ownership of it after that date. 

(h.) The fact that the firm of James P. Wood & Co. had 
adopted the apparatus does not at all, as the plaintiff argues, 
indicate that they had bought the patent. On the contrary, 
it very plainly indicates that they had not bought it. For had 
they bought the patent they would of course have advertised 
it as their own, and not have advertised that they adopted or 
used the apparatus in their business as that of another, viz., 
Professor Humiston’s. 

(7.) The argument of the plaintiff under this head is that in 
February, 1880, he addressed the defendants as if they were 
the owners of the patent for Pennsylvania and New Jersey, 
and they did not expressly deny the assumption. It need 
only be observed, in answer to this, that ownership in an arti- 
cle is not to be made out by a plaintiff by proof of his written 
assumption of such ownership coupled with a letter from the 
defendants which does not expressly repudiate the assumption. 
But it is very plain that the defendants did, in their letter of 
February 13th, 1880, practically repudiate the assumption that 
they were the sole owners of the patent. They refer to their 
ownership as an zferest, and leave it to him to make such ar- 
rangements as he may deem best for the interest of all con- 
cerned. 

It may well have been that Humiston deluded himself with 
the supposition that he had a right to treat the firm of James 
P. Wood & Co. as the sole owners of the patent for Pennsyl- 
vania and New Jersey. But there is no written or other 
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competent evidence that they had bought or agreed to buy it, 
and that therefore he had a right to treat them as such 
owners. 

Even if it were possible, therefore, for parol evidence as to 
the nature of the contract between the parties to be used to 
show it, there is no parol evidence in the case which establishes 
a contract such as the plaintiff contends there was. The 
minds of Humiston and James P. and Joseph Wood did not 
at any time meet to establish a firm ownership in the patent. 

But the rule excluding parol evidence to vary the terms of 
a written contract is directly in the plaintiff's way. The writ- 
ten instruments in evidence have a very plain and obvious 
meaning, and do not depend for their proper effect upon oral 
testimony. 

The plaintiff’s object in offering parol evidence in the case 
was to show, as indeed, to recover, he would have been obliged 
to show, that James P. and Joseph Wood were personally lia- 
ble for the price of the patent alleged to have been sold. This 
is in direct contradiction to the written instrument of July 
30th, which declared they should zot be personally liable. 
No theory of the admission of parol evidence to explain, or 
of collateral facts and exclusive circumstances to give effect to, 
written instruments is therefore applicable. 

The cases cited in the plaintiff’s brief need not be examined, 
as the principles they declare and recognize support only the 
present view of the case. 


The propositions insisted upon to defeat the plaintiff's 
claim and to sustain the ruling of the court below may briefly 
be summarized. 


I. In so far as the claim is based on the alleged agreement of 
the defendants, prior to November 3d, 1879, to buy the let- 
ters patent of the plaintiff, and pay him $25,000 therefor, it is 
disproven by the unimpeached written agreements of the plain- 
tiff to sell his patent to five persons who should pay him out 
of the proceeds of stock to be sold, and who should not be 


14 


personally responsible for the payment of the money. (Pages 
20-22.) 

And no evidence as to oral undertakings of the parties 
before or after these agreements is admissible which tends to 
contradict their plain and unambiguous meaning. 


II. In so far as the claim is based on an alleged oral agree- 
ment of November 3d, 1879, by Joseph Wood for his firm to 
buy the letters patent, it is without merit, because 

(1.) The plaintiff by a written assignment (pages 23, 24), 
solemnly made September 30th, 1879, transferred the letters 
patent to Joseph Wood, trustee for an association of five per- 
sons, and the title to these letters patent remained in him as 
trustee on and after November 3d and up to the time of trial, 
so that the plaintiff confessedly rae nothing to sell to the firm 
of James P. Wood & Co. 

(2.) Joseph Wood had no authority to bind his firm by 
such a contract, it being without the scope of the partnership 
business. 

(3.) There was no evidence of a subsequent ratification by 
the firm of such alleged undertaking of Joseph Wood. 

(4.) The evidence was clear and direct, both by the subse- 
quent conduct and letters of the plaintiff and by the actions 
and letters of the defendants, that no such undertaking was 
made or was intended to be made: ¢. g. Humiston accepted loans 
of money from the defendants, while, upon his present conten- 
tion, they owed him $25,000; he wrote letters asking for money 
as a favor, when, if his present position is not a pretense, he 
could have demanded it as a right ; as late as February, 1880 

(page 32, fol. 81), he falsifies every one of his own theories by 
writing to Joseph Wood, “ James will remember saying that until 
“ sales were made that I could have such small sums as I needed 
“for my current expenses ;” his own witness William H. Myers 
swore (page 20, fol. 58) that in December, 1879, which was 
after the date of the alleged verbal contract with Joseph Wood, 
the latter said to him that they had merely ¢hought of taking it 
themselves ; and the defendants, writing to the plaintiff under 
date of February 13th, 1880 (page 31, fol. 79), expressly 
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repudiated all assumption that they were sole owners by pur- 
chase of the letters patent. They refer to the then ownership 
as an zzterest, clearly implying thereby that others were then 
joint owners, viz., the other members of the association. And 
they leave it to Humiston, who was one of the joint owners 
under the assignment of September 30th, 1879, to make such 
arrangements as he might deem best for the interest of a// 
concerned. 


III. Nothing short of an engagement or contract of pur- 
chase absolutely brought home to and fastened upon both the 
defendants will suffice for a recovery. There must have been 
evidence showing or tending to show that the sznds of the 
plaintiff and the defendants met upon the subject-matter of the 
contract declared on. At best there was submitted for the 
plaintiff as against the two defendants nothing but unfounded 
impressions as to their personal undertakings. These were 
subsequent considerations on the part of Humiston devised or 
imagined, as we must believe, when he found from experience 
that his patent was not salable, and that there was therefore no 
possibility that the owners of the patent—the association by 
its trustee Joseph Wood—would be able to pay him for it out 
of proceeds of stock to be sold. 


The action is against the individuals composing the firm of 
James P. Wood & Co. The only possible ground of action 
which the evidence tends to establish is against the association 
of five individuals to compel an organization of the contem- 
plated company, and a payment to plaintiff from proceeds of 
stock thereafter to be sold. Ora rescission of the contract 
might be required from the association whereby he would 
have his letters patent restored to him. It is singularly aber- 
rant to select two of the parties contracting, and seek to hold 
them to a liability directly stipulated against in the only 
agreements proven in the case. 

A. H. WINTERSTEEN, 
WAYNE MacVEAGH, 
kor Defendants in Error. 
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E. E. NORTON, ASSIGNEE, &¢., VS. G. HOOD ET AL., &¢. l 


a Unitrep STATES OF AMERICA: 


Circuit Court of the United States, Fifth Cireuit and Eastern Dis- 
trict of Louisiana. 


EK. Ek. Norton, Assignee, ) 
versus . No. 9551. 
Govy Hoop et al. 


kX. H. Farrar and J. D. Rouse, Esqrs., solicitors for complainant, 
appellant; John A. Campbell and H. G. Morgan, Esqrs., solicitors 
for defendants, appellees. 

Transcript of appeal returnable to the Supreme Court of the United 
States, at the city of Washington, the second Monday of October, 
A. D. 1884. 


] Bill of Complaint. Filed July 10, 1879. 


To the Honorable Edward C. Billings, judge of the district court of 
the United States for the district of Louisiana: 


Emery E. Norton, of the State of Louisiana and city of New Or- 
leans, in his capacity as assignee of the bankrupt, Govy Hood, by 
virtue of the appointment of this honorable court, on the 24th day 
of February, 1869, in proceedings No. 888 of the docket of said 
court, brings this his bill of complaint against Govy Hood, of the 
parish of East Carroll, State of Louisiana; John Asberry, of said 
parish and State, and Henry Frellsen, of the city of New Orleans 
and State of Louisiana, all being residents and citizens of said State. 

And thereupon your orator complains and says— 

That on the 29th day of December, 1868, Govy Hood, then and 
now residing in the State of Louisiana, parish of East Carroll, pre- 
sented to this honorable court his petition under the act of Congress 
of Merch 2d, 1867, entitled “An act to establish a uniform system of 
bankruptey throughout the United States,” and asked to be declared 
a bankrupt under the provisions of said act; that on January 26, 
1869, he was so declared a bankrupt; that on the 24th day of Feb- 
ruary, 1869, your orator was appointed and confirmed as assignee of 
said bankrupt’s estate, and has continued to act as and remain such 
assignee down to this time, and is still such assignee; that as such 
assignee an assignment in due form of law was made to him on the 
25th day of February, 1869, by the register in bankruptcy (to whom 
reference had been made in the matter), of all the estate, real and 
personal, of the said Govy Hood, including all the property of 
whatever kind of which he was possessed or in which he was inter- 
ested or ent’tled to have on the 29th day of December, 1868, and all 
his deeds, books, and papers relating thereto; that on the — day of 
November, 1869, said Hood presented his petition for discharge and 
was duly discharged by judgment of this honorable court, rendered 
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Circuit Court of the United States, Fifth Cireuit and Eastern Dis- 
trict of Louisiana 


I. I. Norron, Assignee, ) 
rérsus > No. O55 1. 
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ly. H. Farrar and J. D. Rouse, Esqrs., solicitors for complainant, 
appellant; John A. Campbell and H. G. Morgan, Esqrs., solicitors 
for defendants, appellees. 

Transcript of appeal returnable to the Supreme Court of the United 
States, at the city of Washington, the second Monday of October, 
A. D. 1884. 


] Bill of Complaint. Filed July 10, 1879. 


To the Honorable Edward C. Billings, judge of the district court of 
the United States for the district of Louisiana: 


emery E. Norton, of the State of Louisiana and city of New Or- 
leans, in his capacity as assignee of the bankrupt, Govy Hood, by 
virtue of the appointment of this honorable court, on the 24th day 
of lebruary, 1869, in proceedings No. 888 of the docket of said 
court, brings this his bill of complaint against Govy Hood, of the 
parish of East Carroll, State of Louisiana; John Asberry, of said 
parish and State, and Henry Frellsen, of the city of New Orleans 
and State of Louisiana, all being residents and citizens of said State. 

And thereupon your orator complains and says— 

That on the 29th day of December, 1568, Govy Hood, then and 
now residing in the State of Louisiana, parish of East Carroll, pre- 
sented to this honorable court his petition under the act of Congress 
of Merch 2d, 1867, entitled “An act to establish a uniform system of 
bankruptey throughout the United States,” and asked to be declared 
a bankrupt under the provisions of said act; that on January 26, 
1869, he was so declared a bankrupt; that on the 24th day of Feb- 
ruary, 1869, your orator was appointed and confirmed as assignee of 
said bankrupt’s estate, and has continued to act as and remain such 
assignee down to this time, and is still such assignee; that as such 
assignee an assignment in due form of law was made to him on the 
25th day of February, 1869, by the register in bankruptcy (to whom 
reference had been made in the matter), of all the estate, real and 
personal, of the said Govy Hood, including all the property of 
whatever kind of which he was possessed or in which he was inter- 
ested or ent‘tled to have on the 29th day of December, 1868, and all 
his deeds, books, and papers relating thereto; that on the -—— day of 
November, 1869, said Hood presented his petition for discharge and 
was duly discharged by judgment of this honorable court, rendered 
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and signed on January 27th, 1871; all of which will more 
2 fully appear by a copy of the proceedings in said matters, 

No. 888, hereto annexed and made part of this bill and 
marked Exhibit “A.” 

Your orator avers that in January, 1866, Govy Hood was the 
owner of the following-described real estate in the parish of Carroll, 
well worth the sum of $100,000, to wit: 

ist. A certain plantation, known as “ Black Bayou,” fronting on 
the upper end of “ Lake Providence ” and “ River Bayou,” bounded 
on the east by lands of the estate of D. F. Blackburn, on the north 
by lands of Seldon Spencer and I. D. Kerr,and on the west by lands 
of Joseph D. Patton, containing in the aggregate 840 acres, more or 
less. 

2d. A certain plantation, known as the “ Home Place,” situated on 
the south side of Lake Providence, bounded in front by Lake Provi- 
dence, on the left or west by Oakland plantation, formerly owned by 
W. B. Sellers, on the right or east by the plantation of Elizabeth 

sosworth, deceased, and on the rear or south by lands formerly 
owned by the estate of John Chambliss, known as “Jefferson Ridge,” 
containing, in the aggregate, 1,500 acres, more or less. 

dd. The undivided half of a certain plantation on the Mississippi 
river, below the town of Providence, and known as the “ Hood & 
Wilson Place,” said plantation being bounded on the front by the 
Mississippi river, on the south or below by the plantation known 
as the “ Haggaman Place,” on the north or on the rear by the plan- 
tation known as the George G. Wilson Place, and bounded above by 
the Jower line of the town of Lake Providence, containing, in the 
aggregate, 692 acres of land. 

4th. Certain tracts of land in said parish, described by official sur- 
vey as the S. I. } of sec. 48, S. W. } of sec. 49, the N. E. | of see. 57, 
lots 1 and 7 of sec. 60, lots 1, 2, 3, 4, 5, and 6 of see. 57, lot 3 of sec. 
71, lot 4 of see. 55, lots 5, 6, and 7 of see. 51, lots 1, 2, and 3 of see. 
54, all in township 21, range 12 east; also the undivided half of W. 
$ of sec. 62, same T. and R., containing, in the aggregate, 1,992,%°, 
acres. 

That said lands were entirely unincumbered, except by a legal 
mortgage due by said Hood to his wife, Mrs. Julia Hood, for some 
$20,000. 

That notwithstanding these facts the said Hood was largely insol- 
vent, and, among others, was indebted in the sum of $39,319.49 to 


Henry Frellsen, of New Orleans, who was a partner in the firm of 


lrellsen & Stevenson, and the successor thereof had been the eonfi- 
dential friend, cotton factor, and commission merchant of said Hood 
from about the year 1847, for which sum the said Govy Hood eon - 
fessed judgment in favor of said Frellsen in April, 1866. 

That the utter and total insolvency of said Hood was well known 
to the said Frellsen during the whole of said years 1866, 1867, aud 
1868, and that said Frellsen actually advised said Hood to go into 
bankruptey and relieve himself of his debts. 

That in the month of July, 1868S, said Frellsen pretended to issue 
execution on his said confessed judgment and pretended to advertise 
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for sale the three plantations first above mentioned, and did, 
2 on the 5th day of Septem ber, LS65, pretend to purchase the 
same for the price and sum of $24,000. 

That on the 23d day of November, L868, said Frellsen pretended 
to issue an alias fi. fa. on said judgment, and to seize and advertise 
for sale the 1,992,745; acres of land last above deseribed, and to buy 
the same for the sum of $664.27 on December 5, 1868. 

That in the month of December, 1869, said Frellsen pretended to 
sell one-half of the plantation first above deseribed, and known as 
Black Bayou, to William Alling for the price and sum of $16,000, 
which sum the said Frellsen received in cash and for which he gave 
eredit as hereinafter mentioned. 

That on the lst day of May, L871, the said Frellsen did pretend 
to sell and Convey all of the above mentioned and described prop- 
erties, except the plantation known as Black Bayou, to the said Hood 
for the sum of $30,152, pavablein seven installments and evidenced 
by mortgage notes. 

Now, your orator avers that all of the before-mentioned sales, 
transfers, and proceedings, except the sale of one-half of Black Bayou 
to William Alling, were fraudulent simulations of the grossest kind, 
concocted and executed by the said Hood and Frellsen for the two- 
fuld purpose of enabling said Hood to put his property beyond the 
reach of his creditors and of enabling said Frellsen, by means of an 
unlawful preference, to obtain payment of his claim in fall; that to 
that end it was agreed that Frellsen should nominally execute his 
said confessed judgment, and should nominally buy in all of the 
property of said Hood, and should hold the same in his name until 
after the said Hood should have obtained his discharge in bank- 
ruptey, at which time a reconveyance should be made to said Hood ; 
that the said Hood should remair in possession and control of the 
properties so nominally sold, and that, although the title should 
nominally remain in Frellsen, the property should be the property 
of Llood, who was to be liable for all taxes, costs, and expenses thereon 
accruing or accruing from the nominal execution of said confessed 
judgment, and to be entitled to all rents and revenues therefrom de- 
rived and the proceeds of all sales of any part thereof; that the 
terms and conditions of this fraudulent agreement on the part of 
rellsen were that he was simply to receive the amount of his judg- 
ment, principal and interest and costs,in full; that he was to be 
considered only as the nominal owner of the property, and that a 
formal reconveyance of the same was, at the proper time, to be made 
LO Hood. 

That aecordingly said Frellsen, in July, 1868, issued execution 
On his said contesse df judgme nt: that Govy Hood, at the foot of the 
writ, pretended to point out in writing the properties hereinbefore 
mentioned, except the 1,992.75 aeres of wild land, and that on the 
oth day of September, ng the sheriff of Carroll parish pretended 
to adjudicate the same to Henry Frellsen for the sum of $24,000, 
about one-fourth of their actual value. 

That under said pretended writ no possession of said properties 
was ever taken by the sheriff, and that Govy Hood’s possession of 
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said plantations has been continuous and uninterrupted from 
4 the year 1812 down to this moment; that on the 25d of No- 

vember, 1868, an alias fi. fu. was issued on said confessed Judg- 
ment, and thirteen days thereafter, with Hood’s written consent of 
the waiver of legal delays and legal advertisements, the said 1,992.75 
acres of wild land was nominally adjudicated to Frellsen for the 
ridiculous price of $664.27. 

That during the whole time that said Hood was in bankruptcy, 
to wit, from December 29th, 1868, to January 27th, 1871, he re- 
mained in possession and control of said properties—except Black 
sayou, as hereinbefore explained—and regularly paid the taxes on 
the same; that during the whole of this period he was treated as the 
owner by said Frellsen, who corresponded with him as such and 
conferred with him as such about the sale of the Black Bayou plan- 
tation, as hereinafter explained, and who accounted to him as such 
for some of the rents and revenues therefrom received by the said 
Frellsen, and for the proceeds of the sale of the Black Bayou planta- 
tion, to wit, the sum of $32,000, which said sums were credited by 
said Frellsen during said period when Hood was an undischarged 
bankrupt on the said confessed judgment, and that the sum of 
$30,152, for which said Frellsen pretended to reconvey said proper- 
ties, except Black Bayou, to said Hood on the Ist day of May, IS71, 
was the amount which said Frellsen claimed as a balance due him 
in the above-mentioned confessed judgment and account between 
the parties after crediting the same with the revenues above referred 
to, with the proceeds of the sale of Black Bayou above referred to, 
and with certain other assets held by said Frellsen in trust for said 
Hood before and at the time he was declared a bankrupt. 

That the sale of the Black Bayou plantation above referred to 
was made in December, 1869, by said Hood to Wm. Alling for the 
price and sum of $32,000, for which amount said Frellsen gave said 
Hood thecredit above mentioned ; that Frellsen received $16,000 of 
the above sum, or its equivalent, in cash from Wm. Alling, and 
that for the other $16,000 he, by some arrangement with Alling un- 
known to your orator, decided to keep and own one-half of the 
Black Bayou plantation, which was already nominally his, and 
which was intended by the parties to become really and actually his. 

Now, your orator avers that the above statement of facts shows 
that at the time said Hood was declared a bankrupt, in December, 
1868, he was the sole and real owner of all the properties above de- 
scribed, although they were standing under simulated and fraudu- 
lent titles in the name of Henry Frellsen, and that they passed to 
your orator, by the assignment hereinbefore mentioned, on the 29th 
day of December, 1858, and that your orator is entitled to recover 
the same from the said Hood and the said Frellsen, with revenues 
at the rate of $10,000 per annum from December 29th, 1868, and is 
also entitled to recover from the said Frellsen the $16,000 received 
by him from Wim. Alling as the price of one-half of Black Bayou, 
with interest from December, 1869. : 

Your orator further avers that the fraudulent conspiracy between 
suid Hood and said Freilsen above set forth was not known to your 
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orator until within a few weeks past, and that the same was 
5 not known to anybody except to the said Hood and Frellsen 

and to their attorneys, Edward Sparrow and J. W. Montgom- 
ery, until the month of December, 1878, when the existence of this 
fraud was brought to light during the trial of a lawsuit between said 
Frellsen and Hood, and made to appear by the testimony of the 
parties and the production of a counter-letter between said Hood and 
l’rellsen, dated October 26th, which said counter-letter had been, 
since its date, in the uninterrupted possession of Edward Sparrow, 
attorney-in-fact and attorney-at-law of said Frellsen and Hood, and, 
as will appear by the evidence herein to be adduced and as does ap- 
pear by the counter-letter itself, one of the participators and benefi- 
claries therefrom. 

That no amount of diligence or of vigilance on the part of vour 
orator would have enabled him to discover said fraud prior to the 
trial of said lawsuit and the production of said counter-letter, at the 
term of the thirteenth judicial district court for the parish of Car- 
roll in December, 1878, for the reason that the essential evidence 
going to show the same was rigidly concealed from the whole world, 
and the knowledge of it was not communicated to any one prior to 
suid time. 

Your orator further avers that the litigation above referred to be- 
tween said Hood and Frellsen grew out of the attempt of suid Frell- 
sen to foreclose the mortgage given him by said Hood on May 1, 
1871, to secure the sum of $30,152, which was the pretended price 
of the pretended retransfer to Hood by Frellsen; that Frelisen sued 
out in said thirteenth district court for the parish of East Carroll 
executory process on said mortgage and uotes, which process the 
said Hood enjoined on the grounds and for the purpose set forth in 
the copy of the record hereto annexed and marked “* B.” 

That, as will appear by the copy of the opinion and decree of the 
supreme court of the State of Louisiana, hereto annexed and made 
part hereof and marked Exhibit “C,” the said court refused to in- 
quire into the controversy between the parties on the ground that 
no court would listen to one alleging his own villainy,and tne inter- 
position of a court of justice could not be invoked by a dishonest 
bankrupt. to enable him to reap the results of a successful fraud 
upon the law and upon his creditors; that said court therefore dis- 
solved the injunction sued out by Hood. 

That, as a consequence of the dissolution of that injunction, said 
I'rellsen is proceeding to execute his said executory process on the 
properties above described as the “Home Place” and the “ Hood 
and Wilson Place ;” that he has seized the same under said process, 
and will proceed, on July 19th, 1879, through John Asberry, civil 
sheriff of the parish of East Carroll, to sell the same, unless he and 
the said sheriff are restrained and prohibited by the equitable writ 
of injunction from this honorable court; that such injunction should 
issue provisionally to prevent this sale of the property of your orator 
and to prevent thereby an irreparable injury to lim. 

That on April 30, 1870, while said property known as the “ Hood 
and Wilson Place” was in the name of Henry Frellsen the parti- 
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tion of the same was made between the heirs of Wilson and 
6 Frellsen for the benefit of Hood, and the divided south half 
thereof was set apart nominally to Frellsen, but actually to 
Hood, who also received:in said act of partition, for the benefit of 
Hood, certain mortgage notes, for which he never accounted to the 
said Hood, and which was one of the causes of controversy between 
them. 
That your orator makes the above allegations to show that the 
undivided half of the Hvod and Wilson Place has become a divided 


half, and to show, further. the character of the relations between ~ 
said Hood and Frellsen with reference to this property during the 
bankruptey of the former. 

° 


And, for the purpose of showing in Frellsen the consciousness of 
fraud in these transactions with Hood, your orator avers that after . 
the scathing decision of the supreme court rendered in the matter 
above referred to and before the same came to the knowledge of 


your orator the said Frellsen, fearing that your orator would become 
acquainted with the facts of this fraud and would institute these , 


proceedings, attempted to procure your orator’s resignation as as- 

signee of said Hood, and the filing and acceptance of his account 

for the purpose of closing up and winding up said estate, and of 

making it impossible that this suit should be brought; that your 

orator, not suspecting or knowing the origin, cause, or object of such 

resignation and the filing of such account, did actually present the 

same to the court, which fortunately did not act upon them, and 

which your orator withdrew as soon as the facts of this case came . 

to his knowledge. 4 
And forasmuch as your orator can have no adequate relief ex- 

cept in this court, to the end, therefore, that the said defendants 

may, If they can, show cause why your orator should not have the 

relief hereby prayed, and may upon their corporal oaths, according 

to their best and utmost knowledge. remembrance, information, and 

belief, full, true, direct, and perfect answer make to the premises 

and to all the several matters hereinbefore stated and charged as 

fullyand particularly as if severally and separately interrogated as to 

each and every of said matters, and that your orator may be decreed 

the owner, in his capacity of assignee, of all the properties herein- 

before mentioned from the 29th day of December, 1868, and enti- > 

tiled to recover from Govy Hood and Henry Frellsen the rents and 

revenues thereof, and that said Grovy Flood may be ordered to re- 

transfer to your orator said Home Place and said divided south half « 

of the Hood and Wilson Place and said 1,992.75 acres of wild 

lands, and that said Henry Frellsen may be ordered and decreed to 4 

pay to your orator the $16,000 received by him from Wun. Alling 

for the sale of one-half of the Black Bayou plantation, with interest 


from December, 1869, and to make to your orator a transfer of the a 
other half of said Black Bayou still standing in his name, and that : 
the mortgage put upon said land by said Hood in favor of said Frell- 

sen on May 1, 1871, for $30,152 may be canceled, annulled, and be 
erased, and that said defendants, Henry Frellsen and John Asberry, > 


sheriff of the parish of Kast Carroll, their agents, deputies, and at- 
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torneys, may be restrained and enjoined, preliminarily, provisionally, 
and perpetually, by the order and injunction of this hon. 


7 court, from executing or attempting to execute, directly or 
indirectly, the executory process now In the hands of said 
sheriff in the case of Henry Frellsen vs. Hovy Hood, No. — of the 


docket of the 13th judicial district court for the parish of East Car- 
roll, or from selling or attempting to sell under said process or any 
other process against Govy Hvod the properties hereinbefore de- 
scribed and belonging to your orator in his capacity aforesaid, and 
that defendants may be decreed to pay the costs of this suit, and 
that your orator may have such further relief or such other general 
relief as to,this honorable court shall seem meet and shall be agree- 
able to equity— 

May it please your honor to grant unto your orator the writ of 
Injunction, as well preliminary and provisional as perpetual, issuing 
out of and under the seal of this honorable court, commanding, 
enjoining, and restraining the said Freilsen and the said John As- 
berry, their agents, attorneys, and deputies, and each and every of 
them as is hereinbefore in that behalf prayed; and may it please 
your honor to grant unto your orator the writ of subpcena, issued 
out of and under the seal of this honorable court, directed to the 
said Govy Hood, Henry Frellsen, and Jobn Asberry, sheriff of the 
parish of Kast Carroll, defendants, commanding them, by a certain 
day and under a certain penalty, to be and appear in this honorable 
court, then and there to answer the premises and to stand to and 
abide such order and decree as may be made against them; and your 
orator will ever pray. 

(Signed) w. G. Wiuwe, 
THOS. J. SEMMES, 
kb. H. FARRAR, 


Solicitors for Comp at. 


On this 38d day of July, in the year of our Lord 1879, personally 
came and appeared before me, the undersigned authority, Emery E. 
Norton, who, being by me duly sworn, deposes and says that he has 
read the foregoing bill of complaint subseribed as above and knows 
the contents thereof, and that the same is true of his own knowl- 
edge, except as to the matters therein stated on information and 
belief, and as to those matters he believes it to be true. 

Kk. bk. NORTON. 


Subscribed and sworn before me on the day and date aforesaid. 


JONATHAN INGERSOLL, 


U.S. Comm’r, Dist. of Connecticut. 


Supplemental Bill. Filed July 10th, 1879. 


To the Honorable Edward C. Billings, judge of the distriet court of 
the United States for the district of Louisiana: 
Emery E. Norton, of the State of Louisiana and city of New 
Orleans, assignee of the bankrupt Govy Hood by appointment of 
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this honorable court in proceedings No. 888 of the docket hereof, 

brings this his supplemental bill against Govy Hood and John As- 

berry, in his capacity as sheriff of the parish of East Carroll, both of 
said parish of East Carroll and State of Louisiana, and against 

8 Henry Frellsen, of the city of New Orleans and State of 
Loulsiana. 

And thereupon your orator complains and says that he has 
heretofore filed in this honorable court a bill against these same 
defendants to compel and transfer to him of certain Jands owned 
by said Hood at the time of his bankruptey and fraudulently 
concealed and withheld from your orator at that time by simulated 
transfers to H’y Frellsen, and for other purposes, as more fully ap- 
pears by reference to said original bill heretofore filed; that on 
said original bill a restraining order has issued to prevent the sale 
of the two plantations known as the Home Place and the Hood & 
Wilson Place, which was advertised to take place on July 19, 1879. 

That said restraining order will remain in force until November, 
as the application for injunction cannot be heard before that time ; 
that said plantations were, prior to the seizure thereof by said Irell- 
sen, leased by Govy Hood to J. Shelby Irvine, Esq., who has sub- 
leased them to varions and sundry colored lessees; that these sub- 
lessees have at this time flourishing crops on said lands leased by 
them, but are dependent upon somebody to furish them supplies to 
complete and gather the same; that Govy Hood is utterly insolvent 
and entirely unable to furnish such supplies; that the sheriff who 
is In possession of said property under said writ of seizure and sale 
has no authority and no means to make any such advances, and 
that Mr. Irvine, although desirous, refuses so to do, because he fears 
that he would lose the same, or that he would have some harassing 
lawsuit about it with the seizing creditor. 

Your orator avers that unless some immediate and prompt action 
is taken the crop for the year 1879 on said plantations will be utterly 
lost, and that the agricultural laborers thereon will become dis- 
heartened and demoralized and will abandon said plantations to che 
almost irreparable injury thereof, and that is to the interest of all 
parties that a receiver should be appointed to take charge of said 
plantations provisionally during the pendency of the application 
for an injunction herein filed, by whose authority the tenants can 
be supplied, the growing crop saved, and the laborer kept upon the 
plantations. 

That as said plantations belong to and were vested in your ora- 
tor on the bankruptey of said Hood in 1868, and as said Hood is 
totally insolvent and will or may collect and use the revenues that 
will arise therefrom and which belong to your orator, in which 
event they would be totally lost and could never be recovered from 
said insolvent, and as the possession of said plantations would revert 
to Hood in case your honor should, on the hearing, grant the in- 
junctio.a prayed for in the original bill against the sheriff now in 
possession of the same, it is absolutely necessary that some proper 
person living in the neighborhood should be : appointed receiver of 
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said plantations, with power to lease and conduct the same to best 
advantage of all parties. 

To the end, therefore, that the said defendants may, if they can, 
show cause why your orator should not have the relief thereby 
prayed, and may, upon their corporal oaths, according to their best 

and utmost knowledge, remembrance, information and belief, 
9 full, true, direct, and perfect answer make to the premises 

and to all the several matters hereinbetore stated and charged 
and separately interrogated as to such and every of said matters, 
and that your honor will immediately appointa provisional receiver 
who shall, during the pendency of the application for injunction 
made herein in the original bill, have authority to take charge of 
and manage said “ Home” and “ Hood and Wilson” plantations 
and do all thing necessary and proper to preserve the growing crop 
thereon and to keep the laborers from abandoning the same for the 
benefit of all the parties concerned, and that your honor, on the 
trial of said application for the injunction, will grant the same, and 
will at the same time, on due notice given thereof, confirm the ap- 
pointment of the provisional receiver, and give him power and 
authority to manage and control said plantations during the pen- 
dency of this litigation, and that the court will decree fully as prayed 
for in the said hereinbefore filed original bill— 

May it please vour honor to grant unto your orator writs of sub- 
poena, directed to said defendants, Govy Hood, John Asberry and 
Henry Frellsen, respectively, commanding them and each of them 
to appear, on a certain day and under a certain penalty, before your 
honor in this court and then and there answer this supplemental 
bill and abide the order and decree of the court. 

Ww. Ge wees 
T. J. SEMMES, 
Kk. H. FARRAR, 


Solicitors. 


On this 3d day of July, LS7, person lly came and appeared be- 
fore me, the undersigned authority, Emery E. Norton, who, being 
by ne duly sworn, deposes and Suvs that he has read the above 
supplemental bill as above and knows the contents thereof, and that 
the same is true to his own knowledge, except as to the matters 
which are therein stated on his information or belief, and that as to 
those matters he believes it to be true. 


I. Eb. NORTON. 


Sworn and subscribed before me the day and date aforesaid. 
JONATHAN INGERSOLL, 


U.S. Com’r, Dist. of Connecticut 


Order of ( ourt. 


Let this bill of complaint and the supplemental bill herein be 
filed, and let the defendants named in the within bill of complaint 
show cause, on the 3d Monday of December, A. D. 1879, why the 
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injunction pendente lite therein prayed for should not be granted 
und why the receiver asked for in the supplemental bill should.not 
be appointed; meanwhile, and until the hearing upon this order, let 
the restraining order issue restraining the defendants and each of 
them according to prayer of the said bill, and let J. Shelby Irvine 
be appointed custodian of the Home and Hood and Wilson 
10 plantations, with the ordinary powers of receiver, so far as 
relates to the making the crops and the management of said 
plantations, with leave to either party to apply to the court for any 
further order in the premises. 
July 3, 1879. 
EDWARD C. BILLINGS, Judge. 


Pro Confesso. Entry at Rules, November 3, 1879. 


Kk. EK. Norton, Assignee, ) 
v8. -No. 11414. 
Govy Hoop et al. ) 


On motion of Wyly, Semmes and Farrar, solicitors for the com- 
plainant, and on suggesting that the defendants were all served with 
subpeenas in chancery more than 20 days before the rule day in 
September, 1879, on which day they were ordered to appear, plead, 
answer or demur, and that they have all failed so to do up to this 
date, 

It is ordered that the bill and supplemental bill herein filed be 
taken pro confesso against all the defendants, to wit, Govy Hood, 
Henry Frellsen, and Jno. Asberry, sheriff of the parish of East 
Carroll. 


Order. Pro Confesso Set Aside as to H. Frellsen, November 17, 1879. 


Io. Ik. NORTON, Assignee, ) 
VS. 4 No. 11414. 
(Giovy Hoop ef al. 


On motion of H. G. Morgan, solicitor for the defendant, Henry 
Frellsen, ordered that the pro confesso entered on the 3d day of No- 
vember, 1879, be set aside, so far as said Frellsen is concerned, and 
that he have leave to file demurrer, plea, or answer to the bill. 
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Demurrer, Pleas, and Answer of Ilenry Frellsen. Filed 17th Novem- 
. ber, 1879. 


The District Court of the U.S., District of Louisiana. 


EK. E. Norton, Assignee, ) 
v8. -No. 11414. 
(iovy Hoop et als. 


The demurrer, pleas, and answer of Henry Frellsen, a defendant in 
a suit commenced in this court by bill against him and other de- 
fendants in chancery, by E. E. Norton, assignee in sankruptey. 
This defendant reserves all benefit of exception to the bill because 

of its manifold defects, errors, and untruths; also he reserves the 

advantage of plea and demurrer to such parts of the bill as he may 
be advised it is proper to plead or demur to, and for answer says: 
Ist. He admits that the codefendant Hood was owner of 
1] the lands described in the bill and which are ineluded in 
the deeds of the sheriff of the parish of Carroll to him, as 
hereafter mentioned, in the year 1866 and after, until the same came 
to the ownership of respondent, in the year 1868. The defendant 
does not admit that these lands could have produced the sum men- 
tioned in the bill or a like sum at any sale, public or private. 

2d. The defendant admits and asserts that the said Govy Hood, in 
February, 1866, was indebted to him fo the principal sum of 
$39,810.92, evidenced by notes dated 1862 and bearing interest at 
the rate of 8 per cent. per annum until paid, and that in February, 
1866, there had accrued $10,102.63 of interest on the notes, making 
a debt of $49,921.59 on the 15th of February, 1866. 

3d. The defendant, further answering, says the said Govy Hood 
confessed a judgment for the principal and accrued interest of the 
said notes in the district court of the parish of Carroll, which was 
never annulled, reversed, or in any manner impaired during all the 
proceedings hereafter inentioned, but remained in full foree and 
operation and valid and binding upon the said Hood, and was duly 
recorded in the book of the recorder of mortgages shortly after it 
was confessed, and was a judicial mortgage binding all the lands of 
the said Hood before mentioned from about February, 1866. 

4th. The respondent says that in 18568 this respondent caused an 
execution to be issued and to be levied upon the lands of the said 
Ifood, as mentioned in the bill, and afterwards in the same year an 
alias execution was issued and levied upon other lands. 

That under these executions the lands were legally and duly ad- 
vertised and soid by the sheriff at public sale, and this respondent 
became the purchaser and received the sheriff's deed, and was 
thereby vested with all the rights, title, and interest of the defend- 
ant Hood. 

All of which will appear by a record of the judgment, executions, 
returns, and the deeds to this respondent as purchaser, to be filed 
with this answer,marked Exhibit “A.” 
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And this respondent says that it is not true there was any pre- 
tended sale or simulated titles, but he avers that the sale wasa 
serious and determinate exercise of his unquestioned legal right to 
coerce payment of a valid and unsatisfied judgment by a sale of the 
property of his debtor which was legally subject to it. The debt 
had increased from 1866, by the addition of interest, to be above the 
sum of sixty-one thousand dollars, a sam which Hood had no abil- 
ity to pay except by the sale of this property. 

There was no oceasion of any collusive or fraudulent agreement 
on the part of this respondent. 

He had, from the magnitude of his debt, full power to sell and to 
buy the property, and there was no probability of competition. 

The respondent states that the charges of the bill that there was 
any pretended simulation, fraud, or collusion at the sale or in the 
purchase are destitute of the slightest foundation in matter of fact. 

5th. For further answer this respondent says that after his pur- 

chase on September 5th, 1868, viz., on the 26th of October, 
12 1868, he made the agreement to sell the parcels of land men- 

tioned in it to Hood, being all of the lands described in the 
sheriff’s deed and his returns on the execution. 

The consideration for this agreement and the motives for it are 
plainly set forth in the agreement. 

The motives were a disposition to oblige and assist Hood by afford- 
ing him an opportunity to reinstate himself if he should find if 
practicable. The consideration was that Hood should pay, with exact 
punctuality, the debt he owed to him in the manner set forth in the 
agreement. It is stated and reiterated that upon a failure to meet 
the terms of the agreement by Hood this respondent was to be dis- 
charged and relieved. 

The agreement provides for the payment of an installment of 
$7,000 and for the payment of the costs and expenses on or before 
the 15th December, 1868; forthe payment of installments annually 
of $8,000 for four years successively from that date; for payments to 
Sparrow & Montgomery. Not one of these payments was made. 

On the 15th of December, 1868, Hood made default. In a fort- 
night after that day he petitioned to be declared a bankrupt. The 
agreement ceased to be operative before the order was made on the 
petition. The assignee took nothing from it. No right or claim 
to the property passed by thatorder to him. If he had funds to pay 
the installments then due a court would not have compelled the 
owner of the property to perform a contract from which he was dis- 
charged and released by its terms. 

This agreement is a distinct, original, independent agreement by 
this respondent, as the owner of the property, with Hood, who de- 
sired to purchase it by performing the engagement and stipulations 
If contains. 

A copy of this paper is filed with the answer as Exhibit “ B.” 

6th. This respondent, for further answer, says that the said ¢co- 
defendant, Hood, was declared a bankrupt in February, 1869, and on 
the 26th of that month made the usual assignment to Norton, assignee. 


What title did Norton then aequire? He acquired the rights, if 
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there were any rights, vested in Hood by the agreement in October, 
1868—a right to “purchase: the lands by a fulfillment of the terms 
of the agreement as madé by the bankrupt, if that right had not 
been lost or was then a valid and subsisting right which could be 
enforced. 

This respondent avers that said Hood did not pay the installments 
of money contained in the agreement as he undertook, nor did he 
pay the costs and charges , and that neither Norton nor Hood have 
offered to do so, either in 1868, 1869, 1870, or afterwards, but the 
said agreement became nugatory. 

t his defendant avers that he did not convey nor lease the property 
to Hood nor to Norton during those years, but the same was under 
his own exclusive control and entirely subject to his title and pos- 
session as purchaser. 

7th. For further answer this defendant says that the said Nor- 

ton, as assignee, did not, from the date of his appointment as 
1: assignee In 1869 to the date of the filing of this bill, offer to 

perform any of the conditions of that agreement nor make 
any demand upon this respondent for a conveyance, nor has any 
creditor of Hood’s taken measures to controvert any of the rights of 
respondent to this property. 

And this respondent charges that no creditor of Hood has proved 
any debt or claim against him in the court of bankruptey, and that 
this is not a case brought for creditors or a creditor, nor were there 
gees pending in bankruptcy at the date of the filing of the 
bill. ‘There was, however, some intercourse between the said Nor- 
ton and this defendant and his attorney, General Edward Sparrow, 
of Carroll parish. After Hood had been adjudicated a bankrupt 
his assignee, Norton, the present plaintiff, threatened respondent’s 
attorney, Edward Sparrow, with proceedings looking to the recov- 
ery by Rie as assignee, of all the lands mentioned in the bill, and 
which had been acquired by respondent at sheriff's sale, in 1868, un- 
less this respondent would pay him (Norton) the sum of one thou- 
sand dollars, declaring that he believed that respondent’s titles to 
the said property were simulated and void, and that the entire prop- 
erty still belonged to the bankrupt or his estate, but that the pay- 
ment to him (Norton) of $1,000 as aforesaid would quiet respondent’s 
title and avoid all difficulty in the matter. Gen. Sparrow called at 
respondent’s office in this city and told him of this threat and attempt 
to extort money from him, and further stated that Norton desired to 
see this respondent. Respondent asked his attorney, Sparrow, for his 
opinion and advice in the matter; whereupon Sparrow replied that 
Norton could not interfere with the property; that it belonged to this 
respondent in law and in fact, and that Norton’s threat was only 
made to induce respondent to pay him $1,000, which threat and 
proposition respondent should indignantly repel, and for that pur- 
pose he (Sparrow) advised a visit to Norton at his rooms. 

Respondent accordingly went to the rooms oceupied by I. E. Nor- 
ton, assignee, in company with Edward Sparrow, and when there 
Norton repeated to respondent what he had told Sparrow in relation 
to the payment of $1,000 in order to quiet his title; whereupon re- 
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spondent replied that he did not think Norton, as assignee of Hood, 
had any right or claim to the property which respondent had 
acquired at «a judicial sale in the parish of Carroll, and that he most 
positively declined to pay him (Norton) the $1,000 demanded of him, 
or any other amount whatever. 

A lengthy and angry discussion followed between Sparrow and 
Norton in the presence of this respondent, Sparrow endeavoring to 
prove to Norton that respondent was the lawful owner of the prop- 
erty, and that any proceedings which he (Norton) might take as 
assignee would only prove vexatious. 

Norton, turning to respondent, urged him to think over the mat- 
ter, and warned him that if the $1,000 was not paid to him as re- 
quired that he would give respondent much trouble and make it 
cost him much more in the end. 

Respondent heard nothing further on the subject for a long 
14 time thereafter—nothing, indeed, until about the time that 

Hood made application for his discharge in bankruptey. 
About that time Hood called at respondent’s office, on Magazine 
street, and informed him that Norton had told him (Hood) that he 
should not have his discharge until he had paid him (Norton) 
$1,000; that he had denied his ability to do so, and that Norton 
had then told him to go to respondent and request him to advance 
the money and to tell respondent that if he did not do so that he 
(Norton) would give the respondent a great deal of trouble. 

Respondent refused to advance any money and Hood left him. 

Some time after Hood returned to respoudent’s office and stated 
that Norton had consented to take $500 and grant him his discharge, 
and asked respondent to pay the amount for him, which respondent 
again declined to do, telling Hood that he might tell Norton to go 
ahead whenever he liked, but that he would get no money out of 
him. The said Norton never did make any other or further claim 
on this respondent, nor did he contest in any manner the validity 
of his judgment or the validity of the sales made under it, nor did 
he seek in any manner to become a party to the agreement made in 
1868 for the resale of the said property to the said Hood. 

The insinuation in the bill that there was anv concealment of 
that agreement by this defendant, or that there was any disposition 
or desire to keep the knowledge of it from said assignee, is wholly 
without any foundation in truth. 

This respondent was not only willing but earnest in his desire 
that the said Hood should fulfill his contract. This defendant in 
inaking the contract exercised hisown independent judgment of his 
own rights, and dealt with Hood as an independent party, competent 
to contract. 

There was no design to have any collusion by agreements or to 
establish any other expectations or rights than those plainly ex- 
pressed, 

This respondent denies that there were any collusive or unex- 
pressed agreements or that there was any intent or purpose to hin- 


der, delay, or defeat the claims of any party whomsoever by any of 


the acts done by this respondent. 
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This defendant avers that the allegations of the bill in contradic- 
tion of these statements are wholly untrue and unfounded, and 
this defendant pleads that this elaim is inequitableand unjust; that 
it is, moreover, stale and barred by the lapse of time and by the 
terms of the 5052 section of the Revised Statutes of the United 
States, as well as by the principles of equity jurisdiction, and as this 
respondent pleads. 

Sth. This respondent, further answering, says that he has now 
disposed of all the matters of charge or allegation, and has an- 
swered to the contracts and aets which preceded the bankruptcy of 
the said Hood and his assignment to Norton, and to the intercourse 
with Norton prior to the discharge of Hood as a certificated bank- 
rupt in 1870. 

By the discharge of Hood as a bankrupt the balance due 
15 on the judgment after the sales made in 1868 and the credit 
for those sales was discharged as a debt. 

This respondent had no claim on the discharged bankrupt for 
this balance of the debt, nor had this respondent any claim on 
Ilood upon his covenants in the agreement of 1868 for the sale of 
the property to him; that agreement was simply inoperative and 
valueless. 

In May, 1871, this respondent and Hood made a new agreement 
relative to so much of the property as had not been sold by this 
respondent. One of the plantations was sold previously to that date 
by respondent. 

Hood had received his discharge at this date. 

This respondent sold and delivered to Hood the two plantations 
specified in the bill as the Home Place and the Hood & Wilson 
Place for the sum of $30,152, divided into six annual payments of 
$5,025 each, with 8 per cent. per annum interest, and [lood gave a 
mortgage on the property to secure the payment of his purchase- 
money. 

Under this contract the said Hood tvok possession, and the pro- 
ceedings which this plaintiff has brought this bill to enjoin were 
commenced in the State court to enforee the payment of the debt 
then and thus contracted. 

These proceedings as enjoined are the result and consequence of 
a litigation which ensued in the State court, and which was finally 
settled in the supreme court of this State, at the close of its last term, 
in June last, 1879. 

The said Hood, under pernicious counsel, petitioned the district 
court of East Carroll to restrain this respondent from selling the 
land for the payment of the notes, and so exuberantly did he deal 
forth charges of fraud and of collusion to defraud the creditors and 
his own intimate connection with those contrivances that when the 
cause came to the supreme court that court accepted his own decla- 
rations as true in so far as they had reference to himself, and, to 
borrow from the bill of the plaintiff, they said: 

“ No court would listen to one alleging his own villainy, and the 
interposition of a court of justice could not be invoked by a dishonest 


16 EMORY E. NORTON, ASSIGNEE, &¢., VS. 


bankrupt to enable him to escape the results of a successful fraud 
upon the law and upon his creditors.” 

They dismissed his petition. The same parties prosecuting the 
suit for Hood and who had maintained his villainy, as this defend- 
ant believes and is informed, sought this plaintiff and have engaged 
him to lend his name to bring this suit. One attorney, at least, who 
prosecuted the luckless petition,so redolent of confessed villainy, ap- 
pears in this case. 

The plaintiff is mistaken in supposing that this respondent made 
any attempt to obtain his resignation or designed any corruption of 
his immaculate integrity and official rectitude. 

The most that was proposed was that he should settle his final 
account, which had been delayed for ten years. 

The cause of the application this respondent 1s prepared to estab- 

lish. 
16 His connections had already been approached tor compro- 
mise and a bankrupt assignee named as an agent in further 
litigation, and that litigation menaced as affording a ground for 
compromise, so called. 

This defendant, further answering, says that he is well aware that 
this court cannot and will not entertain jurisdiction of any contro- 
versy between the respondent and Hood, citizens of the same State, 
whose controversy has proceeded to a final judgment in the supreme 
court of the State, and where the property has been seized under 
process validly issued by the State court. 

Nor can this court entertain jurisdiction in favor of the said 
plaintiff, except as the fact shall fully appear that the bankrupt’s 
estate is unsettled and that the cause is one properly arising in 
bankruptcy, for the bankrupt act is repealed, and all the jurisdiction 
of that court in bankruptcy has been reduced to narrow limits and 
the equity powers of the court diminished. 

And this respondent brings to the notice of the court that the 
suit commenced by this respondent in the 15th judicial district 
court for the parish of East Carroll is to enforce a mortgage to 
secure the purchase-money on a sale which was made in 1871, 
after the discharge of Hood from bankruptey and his relations to 
that court had ceased. 

That the property specified in the mortgage to this respondent 
was never within the possession, control, or authority of this court 
or of the assignee, but that before any bankruptey it had been 
judicially sold under a judgment of a court of competent jurisdic- 
tion rendered in 1866 for an undisputed debt in favor of respond- 
ent against Hood before the bankrupt act was enacted. 

That there is not a particle of evidence of any conveyance of this 
property by the purchaser to any person whomsoever until the sale 
of the Black Bayou plantation, in 1869, to William Alling and the 
sale in 1871 for the notes and mortgage which are the subject of 
the suit in the State courts, viz., the thirteenth judicial district court 
of East Carroll’and the supreme court of the State; that more 
than ten years elapsed from the sale of the property in 1868 till this 
bill was filed, and ten years have elapsed since the property of the 
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bankrupt was assigned to this plaintiff without any claim upon the 
property by him, and that years have elapsed between the sale of 
the property of the bankrupt and the execution of the mortgage 
which this respondent is enforcing in the State court without any 
complaint. 

[t does appear that Hood, in 1871, made the purchase, accepted 
the deed, and executed the mortgage to secure the purchase-money, 
and only after a default years thereafter was the very remarkable 
confession of turpitude made in a petition signed by attorneys ein- 
ployed for him. 

The respondent subinits that such confessions are very conclusive 
upon a suitor when they are aground of his suit, but are without 
any force as to any other person, and in so far as they apply to this 
defendant they are wholly untrae and without any foundation in 

fact. 
17 This respondent prays that this answer may be taken as a 
demurrer to all of the claims or charges or prayers for dis- 
covery or relief in respect to the disturbance of or interference with 
the proceedings in the district court of East Carroll between the re- 
spondent and Govy Llood. 

And this respondent pleads to the jurisdiction of the court and 
prays judgment whether it will or can take cognizance of the con- 
troversy between this respondent and said Hood in that court. 

And now, having fully answered, this defendant prays Judgment 
of the bill and that the same may be dismissed at the costs of the 
plaintiff. 

' H. G. MORGAN, 
Solicitor for Defe ndant 
JOHN A. CAMPBELL, 
Of Counsel for Defendant. 


Tae Srate or Loutstana, City of New Orleans : 


Before me personally came Henry Frellsen, a defendant in the 
case stated in the bill, who maketh oath and saith the matters of 
fact stated in the answer aforesaid of this deponent are true in sub- 
stance and matter of fact. ; 


(Signed) HENRY FRELLSEN. 


Sworn and subscribed before the undersigned, a commissioner of 
the circuit courts, duly appointed and sworn by the circuit court of 
the United States in and for the district of Louisiana, at New Or- 
leans, as witness my hand and seal this November loth, 1879. 

[SEAL. | ANDREW HERO, Jr., 
Commissioner of Circuit Court. 
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Replication. Filed March 1, 1880. 


— 


E. E. Norton, Assignee, 
vs. No. 11414. 
Govy Hoop, ef al. 


The replication of E. E. Norton, assignee of Govy Hood, complain- 
ant, to the answer and plea of Henry Frellsen, one of the defend- 
ants. 

This replicant, saving and reserving to himself all and all manner 
of advantage of exception which may be had and taken to the mani- 
fold errors, uncertainties, and insufficiencies of the answer and ple: 
of the said defendant, for replication thereunto, saith— 


That he doth and will aver, maintain, and prove his said bill to — 


be true, certain, and sufficient in law to be answered unto by the 
said defendant, and that the answer and plea of the said defendant 
are very uncertain, evasive, and insufficient in the law to be replied 
to by this replicant, without that, that any other matter or thing in 
the said answer and plea contained materially or effectually in 
the law to be replied unto, and not herein and hereby well and suffi- 
ciently replied unto, confessed or avoided, traversed or denied, is 
true; all of which matters and things this replicant is ready to aver, 
iaintain, and prove as this honorable court shall direct, and hum- 
bly prays as in his bill he hath already prayed. 
(Sig.) ww. GU. Wiel, 
Kk. H. FARRAR, Sol’rs. 


18 Transcript of Appeal from U. S. District Court. 
¥ x * * * * * 
List of creditors who have proved their debts at first meeting. 
U.S. District Court. 
In the Matter of Govy Hoop. 88S. 


At New Orleans, in said district,on the 24th day of February 
1869, before Mr. J. R. G. Pitkin, one of the registers of said court in 
bankruptcy. 

The following is a list of creditors who have this day proved their 
debts : . 

None. 

J. R.G. PITKIN, 
Register in Bankruptcy. 
True copy. 


J. R. G. PITKIN, Reg. 
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SCHEDULE B (1). 


Statement of all real and personal estate and effects whatever which 

are now in the possession, enjoyment, or under the control of 

the petitioner, or which are held by any other person 

19 in trust for his use, or to the possession or enjoyment of 
which he is entitled at the date of filing petition. 


Interest in Lands. 


Particular description of all real estate Encumbrances thereon, 


owned by petition- or held by him, and if any, and dates! Estimated value. 
whether under contract or lease. thereof. 
S town lots in old town of Lake Provi- The encumbrances are’ Unknown. 
dence, outside the line. These lots are the judgments men- 
in the old town of Providence, and tioned in Schedule 
ure each 100 feet front on the north A No. 3 
side of Railroad street and 150 
20 feet deep, and adjoin the acad- 


.emy lot. They were inherited 
from mv father, Harbit Hood. The 
title deeds and papers relating to 
them were destroyed during the war; 
title on record in Carroll parish. 


SCHEDULE Bb (2). 


Personal Property. 
Dollars. Cents. 
B.C NE io iicceblenndie nnn neeeeeede None. 
>. Bills of exchange, promissory notes, or securities of 
any description (each to be set out separately)----. None. 


ON ES Na AR ek Ota ta ace SORTS a 


wearing apparel, and ornaments of the person... None. 


Books, prints, and pictures.........<0scsce None. 
2] I. Horses, cows, sheep, and other animals. .-.-.. None. 
G. Carriages and other velhiciles ............... None. 
H. Farming stock and implements of husbandry ----~-- None. 
Be RR OE Th ie ccccnnnnnsueeenes Be 
KX. Machinery, fixtures, and apparatus used in business, 
with the place where each is situated ....-....---- None. 
1.. Goods or personal property of any description, with 
the place where each is situated....-- ..---- eon 
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ScHEDULE B6 (8). 


Choses in Action. 


a 


Debts due petitioner on open account--------.----- None. 
Open ac. against J. D. Kerr, being amount of 12 
months’ bond I paid for him in case of 
OD. ds DD. EGR ccinu simidatiemmiminididnnzns: $1,500 
B. Stock in incorporated company and interest in joint 
stock companies: 
«> . " —_ , - 2 . a . 
3 shares in a race-course at Louisville, Ky., of 


a a 300 
CS -Pienteken OF NN foi ennai ane eee 

22 D. Unliquidated claims of every nature, with their 
I ii oe sisi pendant eas None 


Oath to Schedule B. 
UNITED STATES OF AMERICA, 88: 
District Court of Louisiana. 


On this 26 day of December, A. D. 1868, before me personally 
came Govy Hood, the person mentioned in and who subscribed to 
the foregoing petition and schedule, marked B, respectively, and 
who, being by me first duly sworn (or affirmed), did declare the 
said schedule to be a statement of all his estate, both real and per- 
sonal, in accordance with the act of Congress entitled “An act to 
establish a uniform system of bankruptcy throughout the United 
States,” approved March 2, 1867. 

GOVY HOOD. 

GEO. C. BENHAM, 

U. 8. Com. 
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2 SCHEDULE A 2 AMENDED. 


or 


Particulars of securities held, with dates of same and when given, to 
be stated under the names of the several creditors, and also par- 
ticulars concerning each debt, as required by the 11th section of the 
act, whether contracted as copartner or joint contractor with any 
other person; and, if so, with whom. 


i 
Names of When and where | Am’tof 


| 
: — 
creditors. | Residence and description. contracted. | debts. 
j 
Rachie a ia 
John Taylor | Residing at or near the townof Lebanon, Contracted at Leb- | $2,500 
| Marion Co., Ky., a note for $3,000, anon, Marion | 
dated the — day of —, 1865, payable Co., Ky., in the | 
2 vears after date, with interest thereon spring of 18665. | 
at 8 % per annum from date, & se- Exact date not | 
cured by a mortgage upon a tract of known. 
land in and adjoining said town of 
Lebanon & which was occupied as a | 


residence by petitioner’s family at the 
date of the note & mortgage, which 
contains 50 acres. At the maturity of 
said note $1,000 was paid upon it, leav- 
ing a balance due, with interest, say 
$2,500. 


' 


GOV Y HOOD, Petitioner. 
Amended schedule filed by leave of court April 1, 1869. 


Oath to Schedule A. 


Unitep STaATes OF AMERICA, | 
. ° . “ee r 8s Ms 
District of Louisiana, j 


On this 15 day of March, A. D. 1869, before me personally came 
Govy Hood, the person mentioned in and who subscribed to the 
foregoing amended petition and amended schedule, marked A, re- 
spectively, and who, being by me first duly sworn (or affirmed), did 
declare the said schedule to be a statement of all his debts, &e., in 
accordance with the act of Congress, entitled “An act to establish a 
uniform system of bankruptey throughout the United States,” ap- 
proved March 2, 1867. 

GEO. C. BENHAM, U. 8S. Com. 


Certificate. 


26 United States District Court in and for the District of 
Louisiana. 
CLERK’s OFFICE. 
[ hereby certify that the foregoing 41 pages do form and contain 
a true and correct transcript of the originals on file and of record in 
the matter of Govy Hood, numbered 888, in bankruptcy, of the 
docket of the said court. 


ee 
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In faith whereof I have hereto set my hand and the seal of our 
said court, at New Orleans, in said district, this 30 day of October, 
A. D. 1877. 
[ SEAL. ] J. DEVONSHIRE, Clerk. 


I, Edward C. Billings, U. S. judge for the district of Louisiana, 
lo hereby certify that John Devonshire, whose genuine signature is 
affixed to the foregoing certificate, is and was at “the time of signing 
the same the duly qualified clerk of the United States district court 
for said district; that full faith and credit are due and owing to all 
his acts as such, and that the said attestation is in due form of law. 

Witness my hand and seal, at the city of New Orleans, in said 
district, this 30 day of October, A. D. 1877. 


it. a! EDWARD C. BILLINGS, Judge. 


2% Proceedings in suit of Govy Hood vs. Frellsen, No. 6364, in 
the 13th judicial district court for the paris sh of East Car- 
roll, annexed to the bill as Exhibit B. 


No. 6364 


To the judge of the 13th judicial district court in and for the parish 
of Carroll: 

The petition of Govy Hood, of your said parish, with respect 
shows— 

That on the 24 day of December, 1874, one Henry Frellsen, a resi- 
dent of the city of New Orleans, of this State, obtained from your 
honorable court an order of seizure and sale in suit 6526 on the 
docket of your said court, stvled Henry Frellsen vs. Govy Hood, 
ordering and decreeing the seizure and sale of that certain tract of 
land, situated on Lake Providence, known as the Hood Home Place, 

and lying between the Oakland plantation and the plantation 
28 of Thompson and Lonsdale; also the Hood and Wilson Place 

and certain wild lands and lots, all situated in your said 
parish, the same being more fully described in the said suit No. 
6326, to which petitioner refers, making the same a part of this 
petition. 

Petitioner shows that said order of seizure and sale was granted to 
enforce the payment to said Frellsen of six promissory notes, each 
for the sum of $5,025.23, all dated May 1, 1S71, bearing 8% interest 
from date, all Briar by petitioner to the order of said Frellsen, 
and purporting to be secured by mortgage on all the property above 
referred to. 

Petitioner represents that notice of the foregoing order of seizure 
and sale has been duly served upon petitioner. “Now, petitioner shows 
that the said order of seizure and sale and proceedings to enforce the 

same are illegal and oppressive for the following reasons, viz: 
29 Because that at the time the aforesaid six promissory notes 
purport to have been executed the said Henry Frellsen was 
indebted unto your petitioner in thesam of $15,500, which amount, 


4—111 


ap Rave 


eo 
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with legal interest thereon, ought to have been credited by said 
Frellsen on the first three of said mortgage notes as they respect- 
ively fell due. 

This said sum was for two notes, each for the sum of $5,650, ex- 
ecuted by George G. Wilson to the order of petitioner, and trans- 
ferred by petitioner to said Frellsen, and known between petitioner 
and said Frellsen as the Hood and Wilson notes. 

Wherefore petitioner pleads the said sum in compensation and 
set-off of said Frellsen’s claim in said suit No. 6326, and avers that 
the attempt of said Frellsen to collect the whole of said notes sued 

on in suit 6326 is a gross fraud and violation of good faith, 
30 it having been thoroughly understood at the time petitioner 

executed the same that a sufficient number of them should 
be surrendered and cancelled to cover the aforesaid Hood and Wil- 
son notes whenever the interest and cost of the collection of same 
should be ascertained upon a settlement. 

Petitioner shows that for the year 1871 his plantation, known as 
the Hood and Wilson Place, was rented to one George W. Smith, for 
the use and benefit of said Frellsen, for the price and sum of $1,200 
(the lease being in the name of said Frellsen), which said sum the 
said Frellsen agreed also to credit on the said mortgage notes sued 
on In No. 6326, which sum is now pleaded in compensation. 

Shows that for the year 1868 petitioner’s plantation, situated in 

your said parishand State,at the head of Lake Providence, and 
S| known as Black Bayou, and also his plantation known as the 
Home Place, were both leased to me, John W. Boice, and that 
the said Home Place was also leased to the said Boyce for the years 
1869, 1870, and 1871; that all of the said rents for the said years 
were for the account of the said Frellsen by agreement with him or 
his duly authorized agent, Edward Sparrow, said Frellsen agreeing 
to give petitioner credit for the same, and at the time the notes 
sucd on in suit No. 6326 were executed it was thoroughly under- 
stuod and agreed between petitioner and said agent of said Frellsen 
that the same were to go in payment and cancellation of petitioner’s 
suid notes sued on in suit No. 6326, when the exact amount of the 
whole of said rents should be ascertained upon a settlement; that 
said rents did in fact amount to $12,500.00, with legal interest, 
32 which petitioner also pleads in compensation of the claim 
set up by said Frellsen in suit No. 6326. 

Shows that from time to time petitioner has sold a large number 
of town lots lying in the town of Providence, realizing in all over 
$12,000, which said sum passed into the hands of said Frellsen or 
his agent, and was by express understanding to be credited on said 
mortgage notes sued on in suit No. 6326, which said sum petitioner 
further pleads in compensation and payment of said Frellsen’s 
claim. 

Petitioner shows that le has been greviously imposed upon by 
said Frellsen and his said agent; that he had the most implicit con- 
fidence in them; that, owing to his, petitioner’s, great age and infirmi- 

ties, he was in fact incapacitated from properly guarding his 
Oo interest, and that the manner in which he has been treated, 
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ie as aforesaid, and deceived by said Frellsen and his said agent 
constitute a gross fraud upon him, as he will fully prove in the 
trial of this suit. 
The premises considered, petitioner prays that a writ of injunction 
} issue, and that the said Henry Frellsen be commanded and enjoined 
not to proceed any further in the seizure and sale of petitioner’s 
property or to take any further steps in the execution of said order of 
| seizure and sale in suit 6326 until the further order of your honorable 
court, when the legality or illegality of the same may be ascertained 
upon trial. 
’ Pravs that the sheriff of Carroll parish be made a party to this 
suit, and that he be enjoined from executing any writ of seizure and 
sale issued in said suit No. 6326; that on trial the said in- 
O4 junction be made perpetual; that the notes sued on in said 
suit No. 6326 may be declared paid and compensated and 
ordered to be delivered up and cancelled; that petitioner may have 
judgment against said Frellsen for the sum of $8,000, amount due 
him by said Frellsen in access of the mortgage notes of said party 
| now due, and for $2,000 damages for attorneys’ fees. 
Prays that said Frellsen may be cited, and for costs and general 
relief. 
(Signed) LEONARD & KENNEDY, Alt’ys. 


Govy Hood, being sworn, deposes and says that the allegations 
contained in the foregoing petition are true, & that the district judge 
Is now absent from the parish of Carroll. 

(Sig) GOVY HOOD. 


Sworn to and subseribed before me this 22d day of Deec., 1875. 
(Sig,) EK. C. MOSS, 
Parish Judge. 


This reference approved. 
K. R. HUNT, Clerk. 


Amended Petition. 
a 13th District Court, Parish of East Carroll. 


Govy Hoop 
. US. - 03604. 
| H. FRELLSEN and al. } 


To the- honorable the judge of 13 district court, parish of East Car- 
roll : 
Plaintiff in the above-entitled cause, with leave of the court, 
amends his original petition, and alleges that the sale of his 
30 property, consisting of three valuable plantations and other 
lands in the parish of Carroll during the months of Septem- 
on ber and December, 1868, under the judgment styled Henry Fr. Ilsen 
vs. Govy Hood, No. 4890, male part hereof for reference and greater 
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certainty, was in effect a consent conveyance, and it was agreed that 
Frellsen should assume and take the legal title of said property as 
security for his debt. 

Plaintiff was to continue to occupy the dwelling-house and reside 
on the Home Place as previously, which was done by him. The 
agent of Frellsen, General Edward Sparrow, was to lease out all the 
open lands from year to year on said plantations, collect the rents, 
as well as the rents which had already accrued for the year 1868, 

and Frellsen was to credit plaintiff with the amount thereof 
36 on the indebtedness evidenced by the judgment styled Henry 

Frellsen vs. Govy Hood, No. 4890, the judgment under which 
the sale or conveyance to Frellsen had been made. It was also 
agreed that piaintiff should have the right to negotiate or bargain 
for the sale of one or more of said plantations or other property 
thus placed. as security in the name of Henry Frellsen; that Frell- 
sen should pass the title, collect the price, and credit plaintiff with 
the amount thereof on the indebtedness evidenced by said judg- 
ment of Henry Frelisen vs. Govy Hood, No. 4890, in pursuance of 
which the plantation known as Black Bayou Place was conveyed to 
one Wm. Alling for the price of $32,000, and that Frellsen was 

to reconvey to plaintiff the legal title of the remainder of the 
37 property after the payment as aforesaid of the judgment No. 

4890; that in pursuance of the agreement aforesaid Frell- 
sen, in May, 1871, did reconvey to petitioner the title of the prop- 
erty remaining after the sale of Black Bayou Place. 

Petitioner shows that at the time of the reconveyance of his prop- 
erty as aforesaid he was led into error and induced by General 
Edw’d Sparrow, the agent of Henry Frellsen, to sign the mortgage 
notes herein enjoined, amounting to about $30,000, upon the state- 
ment of said agent,in whom petitioner had implicit confidence, that 
it was allright; and at the future final settlement, after allowing all 
credits for rents, sale of lands, and credits for whatever nature or 

kind, petitioner would remain in debt to Frellsen, on account 
38 of said judgment No. 4890, in the sum aforesaid ; that, with- 

out being furnished by Frellsen with an aecount or state- 
ment of amount of credits, rents, and revenues received by Frellsen 
from the plantations and property of plaintiff, and in advance of 
final settlement, he was induced by said agent to sign said mortgage 
notes, therein promising to pay Frellsen an alleged balance of in- 
dlebtedness of some $30,000, whereas in truth and in fact he now 
discovers he did not then owe Frellsen one dollar. On the contrary, 
Frellsen was owing him a large amount, as specially set out in his 
original petition. 

Plaintiff charges that he has always been recognized by Frellsen 
as the real owner of said property, notwithstanding the legal title at 

one time appears to be in the name of Frellsen; that he re- 
39 sided on the plantation as usual, looked after and repaired 
the buildings, guarded them from delapidation or deteriora- 
tion by trespassers; that he paid the taxes with the knowledge and 
approval of said agent and attorney, and under the agreement 
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retained the right of disposition—that is, the right to sell could not 
be exercised by Frellsen except with his, plaintiff’s, consent; also 
under the agreement Frellsen was bound to account to plaintiff for 
rents and revenues, notwithstanding the paper title was in Frellsen’s 
name. 

Petitioner further alleges that he was old, ignorant, feeble in body 
and mind, thoroughly broken down, depressed, and crushed by the 
misfortunes and losses occurring to him by the war when he was 

induced by plaintiff and his agent, Edward Sparrow, to 
40 confess judgment in suit No. 4890, and subsequently to 

entrust the legal titleof his property—indeed, all his business— 
to them. He— induced to doso because he desired to pay Frellsen; 
he felt his own incapacity to manage business successfully, and he 
had the utmost confidence in the ability, integrity, and honor of 
Frellsen and his said agent, and really believed that they would 
manage all his business and administer the property for him better 
than he could himself. 

The agent of Frellsen, Gen’! Edward Sparrow, had been for many 
years a friend and neighbor of plaintiff; he was proud of his friend-- 
ship, and had the most implicit confidence; that in all plaintiff’s 
business matters said agent of Frellsen would not permit plaintiff to 

be wronged; indeed, plaintiff’s confidence was so great in this 
4] distinguished friend, General Sparrow, that he signed with- 

out question all papers that Sparrow said was right and 
asked him to sign. 

All the business of the petitioner, as well as the bankrupt proceed- 
ings, was managed and gotten up by said agent of Frellsen as peti- 
tioner then believed to be in his interest, but now he discovers it 
was all managed and concocted in the interest of Frellsen and his 
said agent and attorneys for the purpose of defeating other creditors, 
if there should be any, and also defrauding petitioner out of a large 
amount of money over and beyond the amount of the judgment No. 
4890. 

Petitioner charges Frellsen and his said agent and attorneys with 
fraud against him from the time he was: induced by said agent, 

Edw’d Sparrow, to confess judgment in suit No. 4890 to the 
42 time of the execution of the mortgage notes herein enjoined, 

and it pervaded through all the various transactions and pro- 
ceedings which occurred in the meantime. Petitioner alleges that 
at the time he signed the mortgage notes herein, at the instance of 
Edward Sparrow, agent of Frellsen, he asked no questions, and 
signed them because Sparrow said it was “ right.” 

He entered into no settlement, for rents and revenues was fur- 
nished with no account, and he did not take into account the two 
mortgage notes of George G. Wilson which he had given to Frellsen 
for collection shortly after their execution, in 1857, which said notes 
have never been accounted for, and which plaintiffs believes and 

charges have been used and appropriated by Frellsen, and 
43 for which he prays judgment in compensation and reconven- 
tion. | 
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Wherefore petitioner, reaffirming the allegations of his original 
petition, prays that defendants be cited, and for judgment as prayed 
for in the original petition, and for general relief. 

W. G. WYLY, Aft’y. 
J. M. KENNEDY, Att'y. 


Amended Petition. 


13th Dist. Court, Parish East Carroll. 
Govy Hoop vs. HENRY FRELLSEN. 


Now comes Govy Hood, and by leave of court ‘amends his petition 
and amended petition and alleges that the allegations in both of said 
petitions are true and correct, and that the mortgage notes enjoined 
by him in this case were obtained by fraud and in error, and he 
prays for trial by jury and for general relief. 

GOVY HOOD. 


dt Sworn and subscribed before me this 3 day of December, 
1877. 
T. J. GALBRITH, D’y CUK. 


Counsel for Govy Hood pray that the foregoing amended petition 
and affidavit be filed, and they pray for trial by jury. 
LEONARD anp KENNEDY, 
W. G. WYLY, Ailt’ys. 


Endorsed : No. 6364. Govy Hood vs. H. Frellsen. Amended pe- 
tition. Affidavit and prayer for jury. Filed Dee’r 4th,1877. T. J. 
Galbrith, d’y el’k. 


Answer. 


Govy Hoop 
v8. 6364. 
H. FRELLSEN. 


The defendant appears, and for answer to plaintiff's petition shows 
that no good and valid bond has been given and filed in getting out 
this said injunction. He admits that he obtained the order of seiz- 
ure and sale which has been enjoined. 

Respondent shows that he has long since previous to the 
45 execution of the notes sued on in this executory process given 
credit to said Hood for all sams which he may have paid. 

Answering further, he denies each and every allegation in said 
petition contained except such as are herein admitted. Respondent 
prays that said injunction may be dissolved at pl’ff’s costs; that 
plaintiff and his security on the injunction bond be condemned to 
pay respondent 20% general damages on the amount enjoined, 
$2,000; special damages for att’y’s fees, and 10% interest on the 
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amount enjoined; that plaintiff’s demand be rejected at his costs, 


and for general relief in the premises. 
J. W. MONTGOMERY, Att’y. 


Endorsed: 6364. Govy Hood vs. H. Frellsen & al. Answer. Filed 
27 November, 1876. J.J. Stanfill, d’y cl’k. 


Amended Answer. 
46 District Court. 
Govy Hoop vs. Henry FRELLSEN. 


The defendant, by leave of court, amends his original answer and 
shows to the court that on the 28th day of December, 1868, the 
plaintiff,Govy Hood, filed in the U.S. district court, sitting in bank- 
ruptey, in New Orleans, his petition to be declared a bankrupt, ac- 
companying which petition were various schedules of his assets and 
liabilities made out under oath and duly filed; that on the 26 day 
of January, 1869, he was duly declared to be a bankrupt by said 
court according to the laws of the Government; that afterwards, to 
wit, on the 27 day of January, 1871, he, said Hood, was duly dis- 
charged by said court from all his debts, claims, and liabilities after 
having taken all the necessary oaths and having in other respects 

complied with the laws required in such cases; that by reason 
47 of such proceedings and such judgments and decrees the said 

Govy Hood is estopped from setting up claim or title to any 
of the notes and demands set out in his petition and from setting 
up any of his said defences to respondent's order of seizure and sale 
as set out in his petition. 

Wherefore he prays as in his original answer. 


J. W. MONTGOMERY. 


Endorsed: 6364. Govy Hood vs. Henry Frellsen. Amended 
answer. Filed June 6, 1877. R. J. Londun, d’y clerk. | 


Answer to Amended Petition. 
District Court, Parish of East Carroll. 


Govy Hoop 
vs. 6364. 
H. FRELLSEN. 


The defendant appears, and for answer to plaintiff’s amended pe- 

tition denies generally each and every allegation therein con- 

48 tained except such as may have been admitted in his answer 

to the original petition and such as may be admitted herein; 

shows that plaintiff frequently admitted his indebtedness on the 

notes sued on; solicited indulgence from appearer and obtained a 

further prolongation of time; that all the allegations of fraud and 

imposture set up by him are a mere after-thought, utterly false, and 
destitute of foundation in truth. 
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Respondent prays, as in his original answer, that the injunction 
be dissolved ; that he recover of pl’ff and his securities on his bond 
in solido 20% general damages, 10% interest on the amount en- 
joined, and $2,500 special dainages, for att’y fees in this behalf, for 


costs, and general relief. 
J. W. MON TGOMERY. 


49 Endorsed: 6364. Govy Hood vs. H’y Frellsen. Answer 
to the amended petition. Filed Dee. 3,’77. T. J. Galbrith, 


d’y clerk. 
50 Judgment of the District Court. 
Govy Hoop versus Henry FRELLSEN. 


Appeal from 138th district court, parish of East Carroll. 


This is an injunction suit brought by the plaintiff to restrain the 
sale of two large and valuable plantations, known as the Hood Home 
Place and the Hood and Willson Place, iu the parish of East Carroll, 
under an order and a writ of seizure and sale obtained by the de- 
fendant to seize and sell said Home Place and Hood and Willson 
Place plantations to satisfy a debt of $30,152, with interest and costs. 
Plaintiff pleads payment and compensation of the debt for which the 
notes were given, which form the claim the defendant was proceed- 
ing to collect by seizure and sale, and also makes a plea in reconven- 
tion against the defendant for a large sum. He also alleges that the 
notes were given in error, and that a fraud and an imposition were 
practiced on him by the defendant, Henry Frellsen, and his agents 
and attorneys in Carroll parish. ‘There is no allegation or pretense 

that the notes sued on, and the payment of which is enjoined, 
51 were ever paid or compensated, but the allegations are that 
the debt for which they were executed had been paid and 
compensated, and that there was error and fraud in their execution. 

Before the late war the plaintiff was a large and wealthy planter 
in the parish of Carroll, and the defendant was his cotton factor and 
commission merchant for many years, their business transactions 
ranging from $40,000 to $50,000 annually. After the war it would 
appear that the plaintiff was largely indebted to the defendant in a 
sum of over $39,000; besides, he was heavily in debt to many other 
parties. He hi ad, i in common with other Louisiana planters, lost all 
his slave property by the war, and all his plantations severely 
wrecked and dilapidated in the meantime; in fact, he was thereby 
bankrupted and rendered insolvent, hopelessly. 

He went into bankraptcy in 1868, and in due course received his 
discharge from all his obligations. 

It is manifest from all the evidence that plaintiff Hood made the 
defendant Frellsen a favored and preferred creditor, under some 
kind of pledge or promise that the plaintiff would in the end profit 
thereby ; in fact, he threw himself, body and soul, if such an expres- 
sion is allow able, into the keeping and possession of Henry Frellsen 
and his attorneys. 

Henry Frellsen has possessed himself of all the fortune left to the 
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© plaintiff Hood at the close of the war, to the exclusion of all his 


* other creditors—even to a large privileged claim he owed to his wife. 
Both plaintiff and defendant plead the bankruptcy of the plaintiff 
Hood as an estoppel of each other’s demands, but it is clear that the 

relations of these parties to each other make such pleas more than 
worthless, if possible. Early in the year of 1866 the plaintiff con- 
fessed a judgment in favor of the defendant for over $39,000, with 
interest at eight per cent. per annum, on various sums thereof from 
,antecedent dates, as specified in that judgment. This was a purely 


« consent affair, to give Frellsen an advantage over his other creditors, 


and doubtless with some expressed or implied promise to Hood that 
* it would be best for him. In the summer of 1868 Frellsen 
52 caused execution to issue on this confessed judgment ; caused 
three valuable plantations to be seized and advertised for sale. 

He bought them all in himself for the pitiful sum of $24,000, which 
sum was entered asa credit on Frellsen’s judgment; one of which 
plantations Frellsen sold aboutone year after his purchase at sheriff’s 
‘sale, viz., Black Bayou Place, for $52,000 and could have sold it for 
‘a much larger sum. In the month of October, about a month after 
Frellsen had bought all of Hood’s property, he entered into a written 
agreement to sell back to Hood all the property he had bought at 
sheriff’s sale in certain installments mentioned in said written agree- 

s ment, which was the sum of Frellsen’s judgment against Hood, with 
‘certain other charges therein specified. It is now contended by 


, 


~ Frellsen, the defendant, that Hood did not comply with said written 


avreement. Be this as it may, which the evidence leaves in some 
doubt, Frellsen did not at any time act with the plaintiff as though 
he regarded said agreement as having been forfeited by non-com- 
pliance on the part of Hood. Overtwelve months after this written 
agreement to reconvey the property had been entered into Frellsen 
entered a credit of $32,000, the price of Black Bayou plantation, 
on the debt he held agaist Hood, then in judgment, which pay- 
ment and credit were largely in excess of any installment or install- 
ments then due Frellsen under his agreement to reconvey the prop- 
erty back to Hood. 
The account which Frellsen made out against Hood and attached 
to his answer to interrogatories propounded to him in this suit con- 
éclusively proves that he regarded Hood as still in process of settling 
his old claim, when he sold back the Home and Hood and Willson 


*’Places to Hood in 1871 for a balance on said old claim for $30,152, 


‘as made out against him on Ist May, 1871, for which sum, in install- 
*ments, notes, with a mortgage on Home and Hood and Willson 
vlaces, was given for the purchase price thereof. The defendant 
Was proceeding to collect those notes and foreclose said mortgage 
when he was met by the injunction in this suit. Mr. Hood, though 

not an idiot, is shown by the evidence to be a very old, feeble, 
53 weak-minded, confiding man, as he placed himself and all 

he had in the world in Frellsen’s hands to pay him an old 
ante bellum claim, to the exclusion of all his other creditors (even 
‘as against his wife), to over one hundred thousand dollars. Frellson 
should be the last man this side of the grave to speculate on Hood. 
o—lil 
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He should be more than satisfied to collect every dollar of his old 
claim against Hood, with interest and costs. It is a tolerably easy 
task to ascertain how much Hood owed Frellsen on the 1st day of 
May, 1871, the time he sold back the Home and Hood and Willson 
Places to Hood on his old claim against him, but, unfortunately, the 
evidence is not clear how much the defendant owed plaintiff on the 
Ist of May, 1871, but there is enough evidence in the record to show 
that Hood did not owe Frellsen $30,152 on that day. The nighest 
approach this court can arrive at in doing justice to both parties is “ 
to allow the defendant the full amount of his old claim on which 
judgment was confessed by Hood in February, 1866, with interest 
and costs and the taxes which he alleges he paid up to Ist May, 1871, 
and to deduct therefrom the following credits, due plaintiff by de- 
fendant, for proceeds of sale of cotton sold hy Foster & Co., the sale 
of Black Bayou plantation, rents of lands, and amounts collected 
on the Geo. G. Willson notes, with interest thereon to the Ist of May, 
1871, the time the notes were executed, the payment of which is en- 
joined in this suit, as shown by the following account between the 
parties, which is made the basis of the judgment. in this case, to wit : 


Govy Hood to Henry Frellsen, Dr. 


Ist. Note described in confessed judgmeut_------------ $5,273 33 
8 per cent. interest thereon from 15th October, 1562, 
Ee BUR ree sche eei pd giieninad Mei 3,603 44 
2d. Note described in said judgment ----.---.--..----- 0,291 11 
8 per cent. interest from 3d November, 1862, to May 
NOt, DOES | iccew weehne aed caine wel ick nniaenmaieain 3,094 43 | 
3d. Note described in said judgment_---.-.---.------ 5,307 88 
8 per cent. interest from 17th November, 1862, to 
IT WO II i accede eia idee acted eomnintieianah aed 3,089 30 ! 
54 4th. Note described in said a 5,327 77 | 
8 per cent. interest from December 3d, 1862, | 
to May Ist, 1871. ....-.- Be ERE DORE: Oa see 3,083 81 
5th. Note described in said judgment__---.---------- 5,588 89 
8 per cent. interest from December 5, 1862, to May 1] | 
UE Ak videsnhices ahs Seaciablaieeh ecmsieciaiadak gale ae aia 3,979 43 
Gth. Note described in said OD a sion sisinin ca tialinee tine 5,346 66 
8 per cent. interest from December 20th, 1862, to 
UN SU DOE © ki bice beac dud aed eee aa bieiente 3,076 24 
7th. Note described in said judgment clhialicdedln'h tec iii 7,133 85 
8 per cent. interest from January 10, 1863, to May 1, { 
__ | SReaRnaor ey Parebetes Lenny hen] OMIA ERI gen aw OY dae a eng rere 4,740 06 
On premiums mentioned in said judgment ~.--------- 300 OU 
8 per cent. interest from February 1, 1866, to May 1, 
Ee ae i ceaeck ae keh al il ac esac scoria caepeataiane meine 126 00 
‘Taxes alleged to have been paid for OEE AE 721 50 
8 per cent. interest thereon for one year ..--------- 67 72 
Amount paid for sheriff’s fees on sale of property ~----- 237 00 
8 per cent. interest thereon for two years and eight 
PON RR SET RS TEE th ca AR PORE MAN Mp de oP ROR = He BE 60 56 > 


$66,798 98 


Per Contra. 


By proceeds of sale of cotton by Foster & Co. 
in January, 1869 (this could not be rent 
cotton, but must have been raised by Hood 
Sh RUG cian west os tctles atin we ee ee 

8 per cent. interest thereon from January 15, 
od oe | EE a earns 

Price of Black Bayou plantation, sold to Mr. 
Allitig Wi DOCOMO, IIGF « ccen 20s ccuen 

8 per cent. interest thereon from January 1, 
BOTes OO GT By BERG dotdne sacs camel 

Rent of Home Place, Black Bayou, and the 
Hood and Willson to John W. Boyce for 


iis winnnenn a diiaibaiecenmerenbaainads e 
at) 8 per cent. interest thereon from Jan- 
eee a Sf ee 


Amount collected on G. G. Willson notes, 
March 5, 1857, as per receipt on notes ..-- 
S per cent. interest thereon from time col- 
SOUR 0) SNE: PEE ceveintceman connection m 
Proceeds of sale of G. G. Willson tracts of 
land, after deducting all costs and fees___- 


(Frellsen is probably liable to Hood for the 
price of the sale of this tract of land to D. 
L.. Morgan, in 1874, for $10,000, but as so 
much time had elapsed from the time of 
Frellsen’s purchase to his sale to Morgan, it 
has not been allowed.) 


8 per cent. interest thereon from time of pur- 
chase to Ist May, 1871—three years ..-... 
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$5,598 92 


1,026 46 
32,000 00 


3,413 33 


5,000 00 


533 33 


4.650 00 
5,270 00 


2,212 00 


030 88 


Leaving a balance due Frellsen on his old claims against 


Hood on the Ist of May, 1871, of.-..-....--- 


By amount collected of Geo. W. Smith for the rent of 
the Hood and Willson Place for 1871, to take effect as 
a eredit on the balance due Frellsen Jan. 1, 1872 -_-- 


$6,564 06 


1,200 00 


lrellsen should account to Hood for the rent of the Hood and 
Willson Place for the — 1870, but there is not sufficient evidence to 
show that the rents of that year were collected by Frellsen or his 
agent, but they should and could have been collected. 
fore, by reason of the law and the evidence, ordered, adjudged, and 
decreed, that plaintiff’s injunction herein sued out be sustained and 
perpetuated, in so far as that the demand of the defendant, Henry 
l’rellsen, in his executory process, No. 6326 on the docket of this 
court, being the same herein enjoined, be reduced to the sum of 


$6,564.06, being balance due him on the Ist of May, 1871, and that 


[t is, there- 
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the balance of his claim therein set up be rejected ; and it is farther 
ordered and decreed that the sheriff proceed to execute the 
56 said order of seizure and sale, No. 6326, to the amount of the 
above sum only, together with interest thereon at the rate of 
eight per cent. per annum, from May Ist, 1871, and costs of same, 
less a credit thereon of $1,200, to take effect from January Ist, 1872. 
It is also ordered, adjudged, and decreed that the demand of the 
plaintiff, except as hereinbefore allowed, be rejected, and that de- 
fendant pay all costs of this suit. 
Done, read, and signed in open court this 9th day of Dec., 1878. 
WADE H. HOUGH, 
Judge 13th District. 


Counter- Letter. 


It has been agreed between Henry Frellsen, of the city of New 
Orleans, and Govy Hood, of the parish of Carroll, Louisiana, as fol- 
lows: 

Whereas the said Frellsen did, on the 5th September last, pur- 
chase at sheriff’s sale, under an execution issued upon a judgment 
obtained by him in the district court of said parish against the said 
Hood, for the sum of thirty-nine thousand three hundred and nine- 
teen dollars and forty-nine cents, with interest as stated therein, cer- 
tain peoperty belonging to said Hood, consisting of lands and plan- 
tations, as follows: The plantation on Lake Providence, occupied by 
said Hood, known as the Home Place, and the plantation on said 
lake known as the Black Bayou Place, and also the undivided half 
of the plantation known as the Hood and Willson Place, and certain 
lots and lands adjoining; all which are described in the act of sale 
made by the sheriff of Carroll to said Frellsen and of record ; and 
whereas the said Frellsen does not desire to speculate on the said 
Hood or to take any advantage of him or his family, or to do no 
more than tosecure the balance due him on his said judgment, after 
crediting the same with the amount of the sale of the property on 
said lake, known as the Willson Place, and sold under a mortgage 
and judgment held by said Frellsen against George G. Willson: Now 
the said Frellsen hereby stipulates and promises as follows: 

Ist. ‘That he will sell and transfer the above-named property 

to the said Hood or to his assigns without any warranty 
57 of any nature or kind whatever, either as to the title to said 

property or the encumbrances upon it, of all of which said 
Hood is fully informed, upon condition that said Hood or his as- 
signs, as the case may be, punctually pay to said Frellsen the bal- 
ance due upon his said judgment, less the credit above stated, as 
follows: Seven thousand dollars on or before the 15th day of De- 
cember next, and eight thousand dollars annually from that date 
for four years, and the balance at the end of five years from the 15th 
December next, and also all costs and expenses attending said sher- 
iff’s sale, and other incidental expenses attending this arrangement, 
and all taxes now due or which may become due hereafter on said 


property, and also pay to Sparrow & Montgomery two thousand five 


i 
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hundred dollars in four equal annual payments from 15th Decem- 
ber next, with 8 per cent. interest thereon from that date, it being 
understood that the failure of said Hood or his assigns to punctually 
pay any of the amounts above stated at the dates fixed is to operate 
us a discharge and to release the said Frellsen from all his obliga- 
tions herein. The costs and expenses named above are to be paid 
by or before the 15th December next. The said Frellsen agrees 
further that he will lease to the said Hood or to his assigns the said 
property, from year to year whilst this agreement Is in force, until 
he is paid in full, for such an annual rent as he may think just, not, 
however, to exceed eight thousand dollars a year, with the under- 
standing that he will credit the rent which may be paid him upon 
the yearly installments as above stated; and, further, that if the said 
Hood or his assigns fail to pay punctually any of the annual install- 
ments as above stated, after having paid one or more of them, and 
this agreement has become null and void thereby, the said Frellsen 
will pay back to him or his assigns any surplus remaining after 
deducting all interest which may accrue on the said above-named 
judgment from this date. 
Witness our hands this 26th day of October, 1868. 
HENRY FRELLSEN, 
By his attorney-in-fact, EDWARD SPARROW. 
GOVY HOOD. 
HENRY FRELLSEN. 


58 Account Current. 


Govy Hood to H. Frellsen, Dr. 


One note due Oct. 15, 1862, bearing 8 per cent. int-..-- $5,273 33 
Ki: : Nov. 3, 1862, Ms . iii 5,291 11 
6 « Nov. 17, 1862, ‘“ + oe = are 
" . Dec. 3, 1862, ‘ . <0 «=O 
" < Dec. 20, 1862, 2% : ---- 90,46 66 
“i g Jan. 10, 1863, " “ nme 
" ’ Mar. 24,1862, “ ¥ --~- 300 00 

Interest on the above from maturity to Feb. 13,1866... 10,102 03 

1866, Feb. 13. Am’t due on confession of judgment--. $49,921 52 

1869, Jan. 14. Interest on the above to date ...------- 11,648 85 
“ " Sheriff’s fees on sale of property. -.----- 237 O00 

seco, Jan. 14. Agseuent due thie Gate... -scscaccue $61,807 37 

OR. 
1869, Jan. 14. Received from Foster & Co., proceeds of 
cotton shipped to pay rent-..------ 5,098 92 
Balance due on this date ..-.-.----- $56,208 83 
1870, Jan. 1. Interest on the above to date._....---- 4,320 38 


for oem... 5. mepeeet eae thie date......0-ccaduccue $60,528 83 
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1870, Jan. 1. Proceeds of sale Black Bayou 
OO sissies sven isis $32,000 
Collected on Willson note_---- 2,212 
$34,212 00 
are, eam. J. Annermt ew Tt Ge ie icnnscoonnnse $26,316 83 
RR FE Fe tii ertin nice ten 721 50 
S71, May 1. Interest due te Gate.n..c ccncesacseee OF10 
4 
Sold property to Hood for balance due of_---------- $30,152 00 Bee 


in six notes, payable May Ist, 1872, to 1877, for $5,025.33 each. 


Henry Irellsen’s Letter to William Alling. 
New Orveans, December 4th, 1869. 
William Alling, Esq., New Carthage. 
Dear Str: Your favors of the 29th and 30th are to hand. I have 

seen Gen. Sparrow, who came down with Mr. Smith, to whom 
a9 Hood has sold the place, subject to my ratification, for $40 

per acre, making $33,500 or thereabout, $10,000 cash, balance 
in one, two, three, and four vears; but before [ gave any decided 
answer I luckily received your letter and declined accepting the r 
offer on the plea that the time was too long, although the notes were i 
to bear interest. I wrote to Hood to-day, making him your positive 
offer of $30,000—say $10,000 on the 15th of December, balance in 
one and two years from date of sale, with interest, requesting him 
to write me on receipt of letter whether he would consent to these 
terms or not. I must now await his lefter. Sparrow is in favor of 
your getting the place at a lower rate than Smith, but he is still sick 
and cannot leave before three or four days. I would advise you to 
go to Providence on receipt of this and see Hood, for whom I enclose 
some lines, as I did not mention your name in my letter to him. | 
suppose Sparrow will be there as soon as you, otherwise you will 
have to remain there a day or two, as Hood would hardly act before 
consulting him. Inthe meantime you will havea chance to see the 
G. G. Willson place. I wrote you in my last that [ would get pos- : 
session by the Ist of January. I have several applications to lease 
it, but shall do nothing until I have heard from you. If you can- 
not go to Providence and change your mind about the purchase, 
write at once to Gen. Sparrow that you are willing for Smith to have 
the place; but if Hood should have broken off the trade with him 


and accepted your offer, you would have to comply with it. 
Yours truly, H. FRELLSEN. 


| 
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Henry Frellsen’s Letter to Govy Hood. 


New Orveans, December 4th, 1869. 
Govy Hood, Esq., Providence. 

Dear Sir: Mr. Smith called on me, stating that he was willing 
to purchase the Upper Place at the rate of $40 per acre, $10,000 
cash, balance in one, two, and three years. LIasked him whether he 
was ready to pay the $10,000 cash between now and the 15th of 

this month, but he answered that he could not make any 
GO payment before January. You are aware that our agreement 

specifies that you should pay your installment on or before 
the 15th of December, and I am not prepared at present to agree to 
this extension of time. I must also mention that Mr. Smith is an 
entire stranger to me, and I could not consent, for the amount, to 
take his notes at one, two,and three years from you in payment, but 
merely to hold them as collaterals, so that you would have to meet 
vourself the future installments in case those notes were not paid. 
[ could therefore not give him any positive answer, but must delay 
the matter until Gen. Sparrow returns, with whom I have conversed 
fully. In the meantime I have had an offer for the place of $30,000— 
$10,000 cash, balance in one and two years. It is a little less than 
Mr. Smith’s offer, but the party has considerable means; he will 
meet your payment of $10,000 on the 15th December, and, as | am 
acquainted with his circumstances, | will take his notes and place 
them to your credit accordingly. If you are willing to accept this 
offer, write me on receipt of this. 


Yours truly, H. FRELLSEN. 


603 Agreement between H’y Frellsen and Dean and Pierce. 


We, the undersigned, Henry Frellsen,'on the first part, and M. W. 
Dean and [. O. Pierce, on the second, hereby acknowledge to have 
made the following agreement: 

Henry Frellsen sells to M. W. Dean and I. QO. Pierce all his claims 
against Govy Hood, and agrees to subrogate them to all his judg- 
ment and mortgage rights for the consideration of $33,000, which 
mount M. W. Dean and [. O. Pierce hereby promise to pay to H. 
Irellsen as follows, viz., $10,000 within 60 days. the balance of 
$25,000 in two equal yearly instalments, bearing 8 % interest per 
annum from date, and they agree to secure the above payments to 

the satisfaction of Gen’l Edw. Sparrow. 
Gl ° It is mutually agreed that the amount due to Govy Hood 
out of proceeds of judicial sale of the G.G. Wilson plantation 
to H. Frellsen shall be credited on the above judgment vs. Hood. 
New Orleans, Aug. 25, 1868. 
H. FRELLSEN. 


DEAN & PIERCE. 


[ Int. rev. stamp. | 
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Exulisirt C. 


Opinion and Decree of the Supreme Court of the State of La., Made Part 
of Complainant’s Bill. 


| Supreme Court of the State of Louisiana. 
Govy Hoop ) 
vs. > No. 7406. - — 


Henry FRELLSEN. 


: Appeal from the 13th judicial district court for the parish of East 
. Carroll. | 


onmee 
et. 


CLERK’s Orrice, New Or.Leans, May Sth, 1879. 


Mr. Justice White delivered the opinion & decree of the 
62 court in the words and figures following, to wit: 

The arguments, both oral and written, in this cause have 
taken a wide range, but as we have formed a conclusion from the 
face of the papers as explained by the documentary proof we are 
compelled to state the facts and pleadings somewhat at length in 
order to make our conclusion clear 

In April, 1866, Henry Frellsen sued Govy Hood on seven notes 
drawn by him to the order of Frellsen and Stevenson, dated at vari- 
ous times between the 15th October and the 10th January, 1863, 
all bearing 8% interest from maturity until paid, amounting in 
principal to $39,319.45. Hood confessed judgment, accompanied 

with stay of execution, which was accordingly rendered for 
63 a sum in principal and intevest aggregating about $60,000. 

On the 22nd of July, 1868, under fi. fa. issued in execution 
of the judgment thus rendered, and after due proceedings, on the 
Sth of September, 1868, the sheriff adjudicated to Henry Frellsen, 
the plaintiff in execution, the following-mentioned property: A . 
tract known as the “ Home Place,” one known as the “ Black Bayou 
Place,” and the undivided half of another, known as the Hood and 
Wilson tract. 

Subsequently, under an alias writ, other land was acquired by the - 
plaintiff in execution, the amount of the sales being duly credited 
on both writs. | 

In December, 1868, Hood was adjudicated a voluntary bankrupt, 

his schedule showing him to be overwhelmingly insolvent, 

64 and his statement of assets containing no mention of the 

property above referred to, and in fact really no assets of any 

consequence. On the 27th of January, 1871, Hood was finally dis- 

charded. In May, 1871, Henry Frellsen sold to Hood, for the sum 

of $30,155, payable in six annual instalments, evidenced by notes 
bearing 8% interest from date, the following property : 

The Home Place and a divided half of the Hood and Wilson Place . 
with another tract of land, the land thus conveyed being all land : 
which Frellsen acquired at the execution sales, already referred to, 


Siege hacen ce rene te 


iv, 
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in December, 1874. None of the notes for the purchase price hav- 
ing been paid, said Frellsen took exeecntory precess to enforce 
65 the payment of those which had matured; whereupon the 
present controversy began by an injunction sned out by Hood 
on the following grounds, as stated in the petition : 

Ist. Because at the time the aforesaid six promissory notes pur- 
port to have been executed the said Henry Frellsen was indebted to 
your petitioner in the sum of $15,300, which amount, together with 
legal interest thereon, ought to have been credited by said Frellsen 
on the first three of said mortgage notes as they respectively fell 
due; that said sum was for two notes, each for the sum of $6,650, 
executed by George G. Wilson to the order of petitioner and trans- 
ferred by petitioner to Frellsen and Stevenson and known as the 

Hood and Wilson notes. 
66 The petition continues and says: 

Wherefore petitioner pleads the said sum in compensation 
and set-off of said Frellsen’s claims, and avers that the attempt of 
said Frellsen to collect the whole of said notes sued on is a gross 
fraud, * * * it having been thoroughly understood at the time 
petitioner executed the same that a sufficient amount or number of 
them be surrendered and cancelled to cover the aforesaid Hood and 
Wilson notes. } 

2. That for the year 1871 petitioner's Hood and Wilson Place 
was rented for the use of Frellsen for the sum of $1,200, the lease 
being in the name of Frellsen, which said sum the said Frellsen 

agreed also to credit on said notes sued on; * which 
67 sum is now pleaded in compensation. 

3. That for the year 1868 petitioner’s plantations, known 
as the Black Bayou and Home plantations, were leased to one 
Jno. W. Boice, and that the Home Place was also leased to Boice for 
the years 1869, 1870, and 1871; that all of said rents for the said 
years, Which amounted in whole to $12,500, were agreed by said 
Frellsen to be credited on said notes, and said amounts are pleaded 
in compensation. 

4. Tiiat at various times petitioner has sold a large number of 
town —, amounting to $12,000, which sum was also passed to the 
credit of said Frellsen, and which is pleaded in compensation of the 
notes sued on. 

After charging fraud on the part of Frellsen the petition 
6S concluded with a prayer for an injunction for its perpetua- 

tion ; that the notes sued on be cancelled and given up in 
consequence of their extinction by compensation, for jadgment for 
the overplus $8,000, and for damages. 

On the 28 November, 1876, an amended petition was filed reit- 
erating the allegations of the original petition and praying trial by 
jury. On June 11th, 1877, another supplemental petition was filed, 
which in substance averred as follows: 

That the original judgment was a consent judgment, and the sale 
under it a simulation intended only to secure Irellsen and not to 
make Frellsen the owner, but simply to secure Frellsen’s debt, an 
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agreement being contemporaneously formed, by which, al- 
69 though the paper title was to be in Frellsen, the real owner- 
ship was to remain in the plaintiff. 
That it was understood that Frellsen was to lease out the prop- | 
erty and credit the rents, as weil those then due as also those to 
become due in the future. 


That the Geo. G. Wilson notes were given to Frellsen for collec- : 
tion in 1854 and had never been ae counted for and \ which he owes, 
as stated in the original petition. 2 


That at the time “of confessing judgment he was in a feeble con- 
dition of mind and body; was unable to manage successfully his 
business; was entirely under the influence of Edward Sparrow, 
who was the counsel of Frellsen, who deceived and defrauded him 

in the interest of Frellsen. 
70 That at the time of the bankruptey proceedings, which were 
gotten up by Edward Sparrow, the agent of Frellsen, peti- 
tioner then believed they were in his, petitioner’s, interest, but now 
he discovers it was all managed and concocted in the interest of | 
Frellsen for the purpose of defeating the other creditors of petitioner, | 
as well as petitioner himself, out of a large amount of money over 
and above the amount due on the judgment in favor of Frellsen ; 
that all papers were signed by him without examining them and 
because advised by Edward Sparrow that they were “all right;” 
that at the date of the execution of the sale and notes he was un- 
aware that Frellsen had not credited him with the proper 
71 sums; that he signed the act of sale and notes because Ed- | 
ward Sparrow told lim to in ignorance of his rights; that he 
now discovers that Frellsen and Sparrow had defrauded him by not 
accounting to him for the revenues of the property, as stated in the 
original petition, by not accounting for the Wilson notes, and other 
matters, as already averred. 

The prayer was identical with that of the original petition. Two 
additional supplemental petitions were afterwards filed, neither of 
which are of moment to notice, as they in no manner change the 


issues made by the supplemental petition already referred to. : 
The plaintiff answered by averring that Hood had received | 
72 all the credits he was entitled to by a general denial and by 


pleading Hood’s bankruptcy as an estoppal. 

The dissolution of the injunction was prayed for with damages ; 
the lower court perpetuated the injunction except for a small sum. 

We think the injunction should have been dissolved and the de- (| 
mand of plaintiff in injunction have been rejected in toto. 

What is that demand when reduced to its last analysis but an 
averment on the part of Hood that at the date of his surrender in 
bankruptcy he had credits and rights in the hands of Frellsen which 
it was agreed Letween them should be accounted for, not to the as- 

signee, but to Hood, and which were therefore not surren- 


73 dered, and which it is complained were not properly accounted 
for to Hood after his discharge ? 
In other words, 2 dishonest bankrupt seeking to compei an ac- _ 


count of moneys which he dishonestly concealed. What but an at- 
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tempt to enforce judicially rights which, if ever existant, were so at 
the date of his bankruptey, and therefore either passed to his as- 
signee or were prevented from not legally, but practically, passing by 
the fraud, the false swearing, the crime ‘of Hood himself? Under 
such circumstances can the ear of human justice be polluted by « 
story of it? May be a wrong, but, if so, necessarily a story of viola- 
tion of both divine and human law by the sufferer. 
74 Certainly not without a departure from that elementary 
principle expressed in the trite maxin of nemo allegans suam 
turpitudinem est audiendus, which has been so often applied by this 
court. 6 M., 524: 9 M., 352: 3 R., 81; 4 R., 200; 2A., 10; 12 K., 
79: 1A., 69: 12 A. 249. 

In fact, it would be shocking to every moral sense to admit for a 
moment than an insolvent debtor could place his property, his 
rights, his credits in the hands of a third person, obtain a release 
from his debts by false swearing at the time of filing his schedules, 
ut the time of his examination, at the time of his discharge, and then, 

after discharge, holding up all these oaths taken and taken 
OD again in a solemn judicial proceeding, invoke the aid of a 

court of justice, not in undoing the wrong committed, but in 
making it more successful. 

It was this view which caused our predecessors — say In Pardo vs. 
Pardo, 26 A.,366: “In this case we see no legal ground upon which 
defendant can succeed. He is estopped from denying the truth of 
his oaths and judicial admissions of the insolvent proceedings.” 

We are referred to Ware and Sons vs. Morris, 23 A., 665, as enun- 
ciating a contrary doctrine. If it did we should consider it over- 
ruled by Pardo vs. Pardo. 

An examination, however, of this case of Ware vs. Morris satisties 

us that the court did not go to the length claimed. The case 
76 was decided by a divided court—two dissenting—the judges 
who concurred in the decree placing their concurrence on 
grounds by them stated. ‘True, one of the opinions goes to the ex- 
tent claimed, but we are disposed to think that this view was not 
concurred in by a majority. Be this, however, as it may, if the case 
conflicted with the principle of nemo allegans as applied to the matter 
before us we could not adhere to it, but should overrule it, under 
the teachings of the almost father of our jurisprudence, saying : 
“They who come into court with unclean hands ought to be told 
procul estote profani; the temple of justice of your country is the 
house of God; it should not be made a den of thieves.” 
Nor can we agree with counsel that because none of the 
Vi creditors of Hood proved their debts in bankruptcy that a 
court can hear the story of his infamy with better grace. 
Would such proof not have been made had the rights which he 
now avers were his have been surrendered? The rule of nemo allegan 
is the offspring of no individual interest; it is enforced on behalf of 
society and morality in order that persons may be deterred from 
committing frauds by placing them beyond the pale of legal relief 
In consequence of injury suffered by them in the accomplishment 
of a bad purpose. 
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If Hood had the rights which he claims, as to which we express 

no opinion whatever, the filing of his schedules in bankruptey with- 

out mention of them has debarred him from enforcing them. 

78 If, in fraud of the law and creditors, he allowed his assets to 

remain in the hands of the defendant, we cannot lend the 

aid of legal machinery to enforce the rendition of a correct account 
when, without Hood’s fraud, he could ask no account whatever. 

We will leave him where his own acts placed him. We will deny 
him those rights which he has repeatedly, in the most solemn man- 
ner under the obligations of his oath, declared he had not. We can- 
not hear him invoking the fraud of his agent toannul an authentic 
act when we cannot reach the alleged fraud of the claimed agent 
without passing over the greater fraud of Hood himself. 

Because of our passing on the case under the hypothesis 

79 that Hood could not be heard to establish his own turpitude, 

we must not be understood as even indirectly indicating that 

the record sustains by proof the charges against the defendant in 
Injunction ; into that investigation we have not entered. 

The judgment of the lower court is reversed, and, proceeding to 
render such judgment as should have been pronounced by the court, 
it is ordered and adjudged that there be judgment in favor of Henry 
Frellsen and against Govy Hood, rejecting the demand of said Hood, 
and that the injunction sued out by said Hood be dissolved with 
$1,000 damages as counsel fees against Hood and J. Shelby Irvine, 
the surety on the injunction bond. 


80 A true copy. 
(SEAL. ] T. McC. HYMAN, D’y Clerk. 


DEFENDANTS Exuisit A. 


Record of Suit of Frellsen vs. Hood, No. 4890, in the 13th Judicial Dis- 
trict Court for the Parish of Carroll. 


Henry FRELLSEN ) 
vs. No. 4890. 
Govy Hoop. f 


To the honorable the judge of the 13th judicial district court of the 
State of Louisiana, holding sessions thereof in and for the parish 
of Carroll. 

The petition of Henry Frellsen, who resides in the city of New 
Orleans, with respect shows that Govy Hood, who resides in the 
parish of Carroll, did, at Lake Providence, Louisiana, on the 15th of 
“ebruary, 1862, make his seven promissory notes, whereby he prom- 

ised to pay, for value received, to the order of Frellsen 

81 and Stevens on, at their counting-house, in New Orelans, as 

follows: 

On the 15th of October, after date, five thousand two hundred and 
seventy three ;°,°; dollars. 
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On the 3d day of November, after date, five thousand four hun- 
dred and ninety-one ;'j') dollars. 

On the seventh day of November, after date, five thousand three 
hundred and seven ;°;45 dollars. 

On the 3 day of December, after date, five thousand three hun- 
dred and twenty-seven ;{;5 dollars. 

On the 20th day of December, after date, five thousand three hun- 
dred and forty-six 4%°; dollars. 

On the 13th day of December, after date, five thousand three hun- 
dred and thirty-eight 4% dollars. 

On the 10th day of January, 1863, seven thousand one 

8? hundred and thirty-three 3; dollars; all of said notes to 

bear interest at the rate of 8% per aunum, from their ma- 

turity, respectively, until paid, as will more particularly appear by 

reference to said notes, which are annexed and made part of this 
petition. 

Shows that the commercial firm of Frellsen and elena the 
payees of said notes, and which was composed of petition- and Jno. 
A. Stevenson, has been dissolved end the assets divided and the 
said notes transferred to petitioner, as will appear by an agreement 
between said partners passed before F. O. Stark, notary public, in 
New Orleans, 18 Dec’ber, 1865, and petitioner is the legal holder 
and owner of said notes, which are unpaid, although the payment 

thereof was duly demanded. 
83 Thai by reason of the premises the said Hood is indebted 
to petitioner the amount of said notes and interest as afore- 
said, and he is also indebted to petitioner three hundred dollars, 
with interest from the 24 March, 1862, it being the amount of pre- 
miums paid on the insurance of said Hood’s gin-house and machin- 
ery. 

Prays that said Hood may be cited to answer hereto, and that, 
after due proceedings, judgment may be rendered against him in 
favor of petitioner for the several sums, amounts above stated, and 
interest as set forth, and all costs; prays for general relief, &c. 

SPARROW & MONTGOMERY, 
PU ff’s Attys. 


Confession. 


84 I accept service of this petition and waive citation, and 
agree to confess judgment for the amount as above set forth, 
say, the sum of thirty-nine thousand three hundred and nineteen 
dollars and 45 cents, and interest and cost, as prayed for, with the 
understanding that no execution is to issue on said judgment from 
one year from this date, when, if I pay $3,000 upon said judgment, 
there shall be a further stay of execution for one year more— 
When, if I pay one-fourth of the whole amount of the balance of 
said judgment, there is to be a stay of execution for one year more, 
when, if I pay one-third of the balance, there is to be.a further stay 
of execution for one year more, when, if I pay one-half the balance, 
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there is to be a further stay of execution for one year more 
85 when execution may issue for the balance, it being under- 
stood that execution is not to be stayed if I fail to make any 
of said payments punctually. 
13 February, 1866. 
GOV Y HOOD. 


Judgment. 
[ Written across the face. ] 
STATE OF LOUISIANA, Parish of Carroll: 


[ hereby certify that the within and foregoing judgment is duly 
recorded in the recorder’s office for said parish & State in Judicial 
Mortgage Book C, fo. 32. 

Given under my hand and seal of office this April 3, 1866. 

J. S. MILLIKEN, 
Dy Recorder. 


This cause having come up regularly for trial, and by reason of 
the law and the evidence and the confession of judgment made by 
the defendant and duly proved being in favor of the plaintiff, Henry 
Frellsen, and against the defendant, Govy Hood— 

It is ordered, adjudged, and decreed that the said plaintiff recover 
of the said defendant the sum of thirty-nine thousand three hun- 
dred and nineteen doll ars and 45 cents, with interest at the rate of 8% 

per annum on § $9,279.9 33 of said amount from 15 Oct., 1862, and’ 
86 same intereston $ 5,291.11 from 3 November, 1862,and thesame 

interest on $5, 307.88 from 17 November, 1862, and same rate 
of interest on $5,327.47 from 3 December, 1862, and the same inter- 
est on $5,538.89 from 18 Dee’ber, 1862, and the interest on $5,346.66 
froin 20 De ¢’ ber, 1862, and the same interest on $7,183.85 from 10th 
day of January, 1863, until paid and all costs, and that there be a 
stay of execution on the judgment until the 13th February, 1867, 
when, if the said Hood pays upon the judgment $3,000, there shall 
be a further stay of execution until the 13th of February, 1868, 
when, if the said Hood punctually pays one-fourth of the amount of 
the judgment then due, there shall be a further stay of execution 
thereon to the 13th of Febr’y, 1869, when, if the said Hood punctu- 

ally pays one-third the balance then due, there be a further 
87 stay of execution thereon to the 13th of Febr’y, 1870, when, 

if the said Hood punctually pays one-half the balance then 
due, there shall be a further stay of execution until the 13 Febru- 
ary, 1871, when execution mayv issue for the balance; and.-it is fur- 
ther ordered, by consent of parties, that upon failure of said Hood 
to punctually pay any of the instalments as stated execution may 
issue for the whole amount of the judgment or the balance then un- 
paid, 

Done and signed in open court this 2d day of April, A. D. 1866. 

EK. D. FARRAR, 
Judge 13th District. 
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Endorsed: No. 4890. Henry Frellsen vs. Govy Hood. Petition 
and 5 notes annexed. Filed April 2, 1866. J. L. Cheatham, clerk. 


88 $5,273.33. LAKE ProvipeNce, La., Feb’y 15th, 1862. 
On the 15th day of October after date I promise to pay to 

the order of Frellsen and Stevenson, at their counting-house, in New 

Orleans, $5,273.33, value received, with interest at the rate of 8% 


per annum from maturity until final payment. 
GOV Y HOOD. 


$5,346.66. LAKE Provipence, La., Feb’y 15, 1862. 

On the 20 day of December after date I promise to pay to the 
order of Frellsen and Stevenson, at their counting-house; in New 
Orleans, $5,346.66, value received, with interest at the rate of 8% 


per annum from maturity until final payment. 
GOVY HOOD. 


$5,338.89. LAKE Provipencer, La., Feb’y 15, 1862. 
On the 13th day of December after date | promise to pay 
S9 to the order of Frellsen and Stevenson, at their counting- 


house, in New Orleans, $5,338.89, value received, with interest 


at the rate of 8% per annum fron maturity until final payment. 
GOV Y HOOD. 


$5,327.77. LAKE Provipence, La., Feb’y 15, 1862. 
On the Ist day of December after date [ promise to pay to the 
order of Frelisen and Stevenson, at their counting-house, in New 
Orleans, $5,527.77, value received, with interest at the rate of 8% 
per annum from maturity until final payment. 


a 


GOVY HOOD. 


$5,307.88 LAKE Provipence, La., Feb’y 15, 1862. 
On the 7th day of November after date I promise to pay to the 
order of Frellsen and Stevenson, at their counting-house, in 
1) New Orleans, $5,307.88, value received, with interest at the 


rate of 8% per annum from maturity until final payment. 
GOV Y HOOD. 


$5,291.11. LAKE Provipence, La., Feb’y 15, 1862. 
On the 3d day of November after date [promise to pay to the 
order of Frellsen and Stevenson, at their counting-house, in New 
Orleans, $5,291.11, value received, with interest at the rate of 8% per 
annum from maturity until final payment. 
GOV Y HOOD. 


$7,133.85. LAKE Provipence, La., Feb’y 15, 1862. 
On the 10th day of January, 1863, after date [ promise to pay to 
the order of Frellsen and Stevenson, at their counting-louse, in New 
Orleans, $7,133.85, value received, w ith interest at the rate of 8% per 
annum from maturity until final payment. 
GOV Y HOOD. 


hte ao 


eos Keer eens, 


eS, Senne 
SR Ree cE Cony — 


Aa tee — , 
thinness. 2 


EMORY E. NORTON, ASSIGNEE, &C., VS. 


1 Fi. Fa. 22 July, 1868. 


STATE OF LouIsIANA, Parish of Carroll: 


r 


13 District Court. 
Henry FRELLSEN 1 
vs. >» No. 4890. 
Govy Hoop. j 


lhe State of Louisiana and said court to the sheriff of the parish of 


Carroll, Greeting : 
We command you that by seizure and sale of the property, real 


and personal, rights and credits, of Govy Hood, in the manner pre- 


scribed by law, you cause to be made the sum of $39,519.45, with 
8% interest on $5,273.33 from 15th day of October, 1862, and same 
rate of interest on $5,291.11 from 3 Nov’ber, 1862: same rate of in- 
terest on $53,277.77 from 3 Dee’r, 1862, and same rate of interest on 
$5,338.89 from 13 Dee’r, 1862,and same rate of interest on $5,546.66 
from 20th of Dee’ber, 1862, and same rate of interest on $7,133.85 
from 10th Jan’y, 1863, until paid, together with $7.40 clerk’s 
fees paid by pl’ff and $1.10 for this writ, and your own fees, 
to satisfy a judgment lately rendered in our district court 
against the said Govy Hood and in favor of thesaid Henry Frellsen. 

And of how yon shall have executed this writ you make return 
to our said court in seventy days, as the law directs. 

Witness the Honorable EK. D. Farrar, judge of the said court, and 
the seal of the said court, this 22 day of July, in the year of our 


Lord 1868. 
J. S. CHEATHAM, 
Clerk of said Court. 


- 


92 


Service Accepted by Hood. 


[ accept service of notice of seizure after pointing out to the 
sheriff the lands described on the reverse hereof in this case. 


July 23, 1868. 
GOV Y HOOD. 
Sheriff's Return. 


93 Received, Floyd, Carroll parish, Louisiana, the 22d day 
of July, 1868, the within writ of feira facias, and on the 25d 

day of July, 1868, seized the following-deseribed property situate In 
this parish and pointed out by defendant, three plantations, to wit : 
1. The tract and plantation known as the Black Bayou Place, 
fronting on the upper end of Lake Providence and bounded on the 
east by lands of Jno. P. Walworth, on the west by lands of the 
estate of Dr. Blackburn, and on the north by lands of Seldon Spen- 
cer and of J. D. Kerr and of the estate of Jos. D. Patton, contain- 


ing 840 acres, more or less. 
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Second. The plantation known as Home Place, fronting on Lake 

Providence, bounded on the left or west by Oakland planta- 

o4 tion, formerly owned by M. P. Sellers; on the right or east by 

the lands of the estate of Elizabeth Bosworth, on the rear or 

south by lands of the estate of Jolin S. Chambliss, known as Jeffer- 

son Ridge’ Place, and lands of said estate of Bosworth and unim- 

proved lands, owners not known, containing 1,500 acres, more or 
less. 

3d. The undivided half of the plantation known as the Hood and 
Wilson Place, bounded on the north by Lake Providenee and the 
Arlington plantation, on the south by the plantation of Hagaman, 
on the west by plantation formerly owned by G. G. Wilson, and on 
the east by the Mississippi river and a tract of 8Oacres, formerly owned 
by the estate of Rob. J. and Lucinda 8S. Chambliss,and portion of the 

site of theold town of Providence, containing in the aggre- 
95 gate about 700 acres, more or less; the said undivided } em- 

bracing all pieces or parts of land included within said limits, 
whether the same be in town lots or not, notice of which seizure was 
waived by the said Govy Hood on the 25 of July, 1868, and on the 
25th of same month and year I[ advertised said property for sale in 
the Carroll Record, a newspaper published weekly in the town of 
Providence, in said parish and State, to be sold on the Ist Saturday, 
the Sth day, of September, A. D. 1868, at 11 o’clock, for cash, with 
the benefit of appraisement, and in all other respects according to 
law; and on the said day of sale, at the door of the court-house, in 

thetown of Floyd, in said parish and State, at 11 o’clock a. m., 
96 after reading the advertisement and the recorder’s certificate 

of mortgages, [ offered said property for sale, in an audible 
voice, at public auction. 

Whereupon Henry Frellsen, of New Orleans, by his att’ys, Spar- 
row and Montgomery, became the purchaser for the price and sum 
of $24,210, that being } of the appraised value of said lands; where- 
upon I adjudicated the same tohim. This writ is therefore returned 


as in part satisfied. 
GEO. A. SHERIDAN, She’ff, 


By J. W. DRAUGHN, Dy SA'ff. 
Filed Sept. 5, A. D. 1868. 


— 
— 


2. J. LOUNDS, Dy Clerk. 


Sheriff's Deed. 
97 STATE OF LourstANa, Parish of Carroll: 
Thirteenth District Court. 
Henry FRELLSEN , 
VS. No. 4890. 
Govy Hoop. 
Be it known that by virtue of a writ of fieri facias issued in the 


above-styled cause, to me directed, commanding me to seize and sell 
7—111 
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the following-described property, belonging to the defendant, Govy 
Hood, to wit: 


Ist. The tract of land and plantation known as the Black Bayou, 
fronting on the upper end of Lake Providence and River Bayou, 
bounded on the east by the lands of Jno. B. Walworth, on the west 
by lands of the estate of D. F. Blackburn, on the north by lands of 
Seldon Spencer and of J. D. Kerr and of the estate of Jos. D. Patton, 
containing 840 acres, more or less. 

98 2nd. The plantation known as Home Place, fronting on 

Lake Providence, bounded on the left or west by Oakland 
plantation, formerly owned by M. B. Sellers, on the right or east by 
the lands of the estate of Elizabeth Bosworth, on the rear or south 
by lands of the estate of Jno.S. Chambliss, known as Jefferson Ridge 
Place, and lands of said estate of Bosworth and unimproved lands, 
owners not known, containing 1,500 acres, mure or less. 


3. The undivided half of the plantation known as the Hood and 
Willson Place, bounded on the north by Lake Providence and the 
Arlington plantation, on the south by the plantation of A. Haga- 
man, on the west by the plantation formerly owned by Geo. G. 

Willson, and on the east by the Miss. river and a tract of 
99 80 acres, formerly owned by the estate of Robert J. and Lu- 

cinda J. Chambliss, and a portion of the site of the old town 
of Providence, containing in the aggregate about 700 acres, the un- 
divided half-embracing all the pieces or parcels or parts of the lands 
included within said limits, whether the same be in town lots or not, 
situated in said parish and State, with all the improvements thereon 
or thereto belonging. 


I, George A. Sheridan, sheriff in and for the parish of Carroll, 
State of Louisiana, duly commissioned and sworn, did, on the 23d 
day of July, 1868, seize the above-described property, notice of which 

seizure was waived by the defendant in writing, and on the 
100-25 day of July, 1868, I advertised said property for sale in 

the “ Carroll Record,” a newspaper published weekly in said 
parish and State, on the Ist Saturday, the fifth of September, A. D. 
1868, and on said day of sale at the place aforesaid, after reading the 
advertisement of sale and the recorder’s certificate of mortgage, | 
offered the same for sale in “an audible voice;” whereupon Henry 
irellsen became the purchaser thereof for the price and sum of 
$24,210, that being 3 of the appraised value thereof. 

Now, in consideration of the premises and by virtue of the au- 

thority in me vested by the law of the State of Louisiana, I 
101 = do hereby sell and adjudicate unto the said purchaser all the 

right, title, and interest and claim wiiich the said Govy Hood 
has or had in and to said property ; to have and to hold the same 
unto the said purchaser, his heirs and assigns, for their own proper 
use, benefit, aud behoof forever. 


In testimony of which I have hereunto signed my name officially, 
together with T. D. M. Candless and A. G. Belden, witnesses of 
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lawful age and residing in said parish and State, this the 5th day of 
September, A. D. 1868. : 

GEO. A. SHERIDAN, Sheriff; 
By J. W. DR AU GHAN, Dy Sh’ff. 


HENRY FRELLSEN, 
By SPARROW AND MONTGOMERY, Aft’ys. 


Attest: T. D. M. CANDLESS. 
A. G. BELDEN. 


Ki. Fa. Nov. 23, 1868. 
102. STATE OF LouIsIANA, Parish of Carroll: 
13th District Court. 
HENRY IF RELLSEN ) 
vs. -No. 4890. 


Govy Hoop.  ) 


The State of Louisiana and said court to the sheriff of the parish of 
Carroll, Greeting: 
We command that, by seizure and sale of the property, real and 
personal, rights and credits, of Govy Hood in the manner prescribed 


by law, you cause to be made the sum of $39,319.45, with 8% in- 
terest on $5,273.33 from 15 day of October, 1862, and same rate of 
interest on 35,091. Ll from 3 Nov’ber, 1862, and same rate of in- 

327.77 from 3 Dee’r, 1862, and same rate of interest on 


terest on $5 
$5,338.89 Mt the 13 Dee’r, 1862, and same rate of interest on 
; agent from 20 Dec’ber, 1862, and same rate of interest on 
9,007.88 from 17 Nov’b’r, 1862, and same rate of interest on 
7133.85 from 10 January, 1863, until paid, yp oem to a 
credit of $2 210, proceeds of sheriff’s sale on the Sept. 5, 1868, and 
that you make the sum of $2.50, clerk’s fees and your own fees, to 
satisfy a judgment lately rendered in our district court ag’st the 
said Govy Hood and in favor of the said Henry Frellsen, and of 
how you shall have executed this writ you make return to our said 
court in 70 days,as the law directs. 
Witness the Honorable Wade H. Hough, judge of the said court, 
and the seal of the said court, this 23 day of November, in the year 
of our Lord 1868. 


Re 


105 " 


. 
¢ 3 


J.S. CHEATHAM, 
Clerk of said Court, 


LO4 [SEAL. | By R. J. LONDON, D'y Clerk, 
Acceptance by Hood. 
[ waive notice of seizure and advertisement, except by posting In 


three public places, from date hereof, and consent that the property 
seized may be sold at the door of the court-house in the town of 
’ 
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Floyd, Louisiana, on the Ist Saturday, the 5th, of December, A. D. 
1868. 
Nov. 23, A. D. 1868. 
GOV Y HOOD. - 


Sheriff's Return. 


Received, Floyd Carroll Parish, Louisiana, Nov. 28, 1868, the 
within writ of fiert facias, and on the same day, month, and year 
seized the following-described property, to wit: 

S. E. }, sec. 48; S. W. 4, sec. 49; N. E. }, sec. 57; lots 1, 3, 4, 5, 

and 6, see. 56; lot 3, sec. 61; lots No-. 1 and 7, see. 60; lot 4, 
105 see. 55; lots 5, 6, and 7, see. 51; lots 1, 2, 3, sec. 54, also in 

T. 21, R. 12 east, containing in all 1,992.75 acres, notice of 
which seizure was waived by the defendant, as appears on the re- 
verse hereof, and advertisement (except by posting in three public 
places) was also waived from date hereof; and on the 25d of Novem- 
ber, A. D. 1863, I advertised said property by posting the same in 
three public places in said parish and State to be sold at the door of 
the court-house in the town of Floyd, in said parish and State, on 
the Ist Saturday, the 5th day, of December, A. D. 186%, for cash, 
with the benefit of appraisement, and on said day of sale at the 
place aforesaid, after reading the advertisement’ and waiver of de- 

fendant and the recorder’s certificate of mortgages and hav- 
106 ~—ing said property duly appraised, I offered the same for sale 

in an audible voice at public auction; whereupon Henry 
Frellsen, by his attorneys, Mess. Sparrow and Montgomery, became 
the purchaser for the price and sum — six hundred and sixty-four 
vow dollars, which amount is credited on the execution. 

This writ is therefore returned credited with said amount, as per 
instructions of Sparrow and Montgomery, attorneys. 

G. A. SHERIDAN, Sheriff, 
By G. W. DRAUGHAN, Dy Sheriff. 


Defendants’ Exhibit B is the counter-letter printed and attached 
to this transcript as folio 56. 


DEFENDANTS’ Exursir C. 
Conveyance from Henry Frellsen to Govy Hood. 
STATE OF LovuIsIANA, Parish of Carroll : 


107 Be it known that this day before me, Sanders D. Oliver, 

deputy recorder in and for said parish and State, duly ap- 
pointed and sworn, and in presence of the witnesses hereinafter 
named and undersigned, personally appeared Edward Sparrow, a 
resident of this said parish and State, acting herein as agent and 
attorney-in-fact for Henry Frellsen, a resident of the city of New 
Orleans, said State, as per aet of attorney before Edgar Grima, no- 
tary public in and for the city and parish of Orleans, State afore- 
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said, on the 27th day of April, 1871, a copy of which said power of 
att’y is on file in this office and recorded in Notarial Book O, folio —, 
and the said Sparrow, in his capacity aforesaid, declared that for 

and in consideration of the price and sum hereinafter set 
108 forth, payable in the manner hereinafter expressed, he has 

bargained, sold, and delivered, and does hereby bargain, 
sell, and deliver, transfer and set over, unto Govy Hood, a resident 
of this said parish and State, who is present purchasing and ac- 
cepting and acknowledging the delivery and possession of, the fol- 
lowing-described property, to wit : 

The plantation situated on the south or lower side of Lake Provi- 
dence, in said parish of Carroll, and fronting on said lake, known as 
the “ Home Place,” bounded on the left or west by the Oakland 
plantation, formerly owned by M. B. Sellers, on the right or east by 
the lands and plantation of the estate of Elizabeth Bosworth, de- 
ceased, on the rear or south by the lands of the estate of Jno. S. 

Chambliss, deceased, known as Jefferson Ridge Place, and by 
109 ~~ lands of said estate of Bosworth and unimproved lands, own- 
ers not known, containing 1,500 acres, more or less. 

Also the south half of the tract of land and plantation situated on 
the Mississippi river about half a mile below the new town of Prov- 
idence and known as the Hood and Willson Place, said south half 
bounded on the front by the Mississippi river and on the south by 
the plantation of A. Hagaman, on the north by the property of the 
heirs of George G. Willson, and containing inside the levee 346 acres, 
aus shown by a survey made by J. D. Lott on the 15th day of April, 
1870, and which is marked on the plat thereof H. Frellsen. 

All the foregoing-described property was acquired by the said 

Frellsen by purchase at a sheriff’s sale made in the said par- 
110 ish of Carroll under and by virtue of a writ of fieri facias is- 

sued from the district court thereof upon a judgment rendered 
thereby in the ease styled Henry Frellsen vs. Govy Hood, numbered 
on the docket of said court 4890, as will appear by the sheriff's 
deed, dated the Sth September, 1868, which was duly recorded in 
the office of the elerk of said court in the sheriff’s Transfer Book C, 
fo. 275, on the 17th day of October, 1868, and in the office of the 
recorder of said parish in Notarial Book N, fo’s 125 and 126, on the 
19th day of October, 1868, and by a judicial partition between the 
suid Frellsen and the heirs of Willson. 

The property last above described was received and allotted to 
said Frellsen in lieu of the undivided interest acquired by him in 
the Hood and Willson Place and the town lots and other property 

as set forth in said sheriff's deed, which said act of par- 
11] tition bears date the 17th day of May, 1870, and is duly 

recorded with the signature of the tutrix of the minor heirs, 
Mrs. Sarali E. Lester, on the 30th of same month in the office of the 
recorder of said parish in Notarial book N, folios 404 and 405. 

Also certain tracts or parcels of lands situated in said parish and 
State, described in the official survey as the southeast } of sect. 48, 
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the southwest } of sec .49, the northeast } ef sec. 7, lots 1, 2, 5,4, 5, and 
6 of section 56, “lot 3 3 of sec. 61, lots | and 7 of sec. 60, lot 4 of see. 51, 
and lots 1, 2, and 3 of section 54, all in township 21, range 12 east. 

Also the undivided one half of the west half of sec. 62, same town- 
ship and range, containing In all 1,992.75 acres, more or less. The 

property las- described was acquired by the said Frellsen by 
112 purchase at a sheriff's sale thereof on the 5th dav of December, 

1868, under a writ of flert facias issued upon the said judg- 
ment above deseribed, as will appear by the sheriff’s deed, of date 
the 5th dav of December, 1868, which is duly recorded in the office 
of the clerk of said court in sheriff’s Transfer Book C, fo. 297, and 
in) the oflice of the recorder of said parish in Notarial 3 0k N, fo. 
226, on the 9th day of April, 1869. 

The consideration for which this sale is made is the price and sum 
of $30,152, payable in six equal annual instalments, for which the 
said Govy Hood has this day executed fe six several notes for 
9,025.53 each, bearing S% per annum interest from date, payable, 

respectively, at one, two, three, four, five, and six years after 
113 = date, at the Citizens’ Bank of Louisiana, in the city of New 

Orleans, to the order of Henry Frellsen, which said notes [, 
the said deputy recorder, for certainty have marked ne varielur, dated 
this day, and signed officially to identify them with this act. 

Now, in order to secure the full and punctual payment of said 
notes as the- shall respectively fall due, together with the interest 
and all costs and charges which mav accrue thereon, including 
attorney's fees, hereby fixed at 5%, in case it shall become necessary 
to resort to legal proceedings to collect any and all of said notes, 
the said Hood declared that he does hereby specially mortgage and 
hypothecate all the property herein conveved unto the said Henry 

Krellsen or any future holder or holders of said deseribed 
lid notes or either of them, binding himself not to sell, mort- 

gage, or encumber said property to the prejudice of this mort- 
gauge or vendor's privilege, which is hereby retained. 

[t is distinctly understood that the said Sparrow, agent, only sells 
and conveys to the said Hood suclr rights of ‘said Frellsen to the 
property conveyed as he acquired by the said sheriff’s sales and con- 
veyances and said judicial partition and without warranty whatever, 
either as to the title to said property or any part thereof or as to the 
encumbrances thereon except as against said Frellsen and his heirs. 

The said Houd assumes any and all taxes now due or assessed on 
said property. The mortgage certificate required by the civil code 

of this State is hereby dispensed with by the parties. The 
115 United States internal revenue stamps, amounting to $30.50, 
required by law, have been hereto affixed aud duly cancelled. 

[t is understood by the parties hereto that the south half of the 
Hood and Willson Place, conveyed above, is sold subject to a lease 
thereof for the year 1871, an | the vendee takes said property subject 
to said lease without claim for the amount of the rent. 

Thus done and passed, at my office, in the parish of Carroll, Lou- 
isiapa, in presence of Nathaniel Houghton and Benjamin H. Lanier, 
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— lawful age, who sign hereto with said parties and me, deputy re- 
corder, on this Ist day of May, 1871. 
HENRY FRELLSEN, 
Ppr. EDW. SPARROW 
GOVY HOOD 
Attest: N. HOUGHTON. 
BENJ. H. LANIER. 
Ss. D. OLIVER, 
Deputy Recorder. 


116 [ hereby certify that the within and foregoing is a true 
copy of the original deed as the same is on file and of record 
in my office in Mortgage Book I. 
Given under my hand and seal of office this May 6, 1871. 
S. D. OLIVER, 
Deputy Recorder. 


Complainant’s evidence—Record of the bankruptey of Govy 
Hood transeribed on puye 18 of this transcript. 

Certificate of the register of debts proved in said bankruptey. 

Register’s certificate of debts proved. Filed May 19th, 1881. 


(yedilor’s Who Hlave Proved Their Debts. 
In the District Court of the U. S. for the Eastern District of 
Louisiana. In Bankruptey. 
117 In the Matter of Govy Hoop, Bankrupt. No. 888. 
At New Orleans, in said district, on the 12th day of May, A. 
DD. 1881, before ©. S. Kellogg, register in bankruptcy, district of 


Louisiana. 
The following is a list of creditors who have proved their debts : 


Names of creditors. Residence. Debts proved 


i i i | eee ae S57.296 OO 
cE. H. MeCaleb & EB. H. Parrar ....... ......| New Orleans, La 8.787 56 
Citizens’ Bank of Louisiana SS Se ee ee do. ae : 2 524 OO 


Interest to te otek 
C.S. KELLOGG, 
Register in Bankruptey. 


Record of proceedings in case of Hood vs. Frellsen transeribed on 
pages 27 of this transcript. 

Copy of opinion and decree of supreme court of Louisiana in fore- 
going case transcribed on pages 61 of this transeript. 


ceieetitinciiindee st. ta 


56 EMORY E. NORTON, ASSIGNEE, &C., VS. 


118 DocuMENT D, Annexed to Commission. 


Letter from Frellsen lo Edward Sparrow. 


Seventh District Court for the Parish of Orleans. 


W. M. DEAN 
vs 
Henry F 


( No Pde) 


- VOSS. 


R ELLSEN. j 


New Orveans, July Sth, 1868. 
Gen'l Edward Sparrow, Providence. 

Dear Sir: I received your favor of the Ist inst., but greatly re- 
gret that the sale of the Ilood property could not take place in Au- 
gust. I suppose you have ordered it now for the first regular day 
of sales in September, but I have no doubt but that the constitution 
will bein full operation at that time, compelling sales in small lots, 
which would be a serious injury tome. I saw Mr. Hood yesterday 
and told him that I was very willing to give him the right of re- 
demption, as I mentioned to you some time ago, specifying a cer- 
tain minimum amount which he should pay every year, commenc- 
ing this fall—say $10,000, at least, and as much more as_ possible, 

giving him three years from November next to pay the whole. 
119) He seemed satisfied with this, but wanted the sheriff sale 

postponed till November; this I refused unless he would agree 
toa peremptory sale without redemption and waiving appra isement 
and objection on his part, in which ease | would willingly wait till 
January, if he wished, and thought property would advance, but I 
could not see how it could benefit him to have the sale postponed 
until November, if he reserved the privilege of redemption at a cer- 
tain price, as in such case it would be immaterial to him at what 
price | bought it at sheriff’s sale. 

Perhaps he wants the sale delayed until after your fall court. 
He promised to call again, and if we come to some definite terins I 
will mention them below. 

Mr. Goodrich called again, offering $4,000 on my claim vs. Black- 
man. 

My claim against Thompson amounted on the Ist Feb’y, 1866, to 

$8,589.73, and would therefore be over $10,000. I must con- 
120 fess I would prefer a compromise. I offered to take $9,000— 

say $3,000 cash, balance in 1 & 2 years, well secured, bearing 
8% int.; this he refused. 

Please try end find out what they would be willing to give and 
what you would deem advisable. It seems to me it would not help 
them much to defeat me if there are other heavy mortgages after 
mine. Perhaps they would make a compromise and let me buy in 
the place under execution without any oposition on their part if 1 
paid them something. Could you not get a proposition from them 
to that effect’ | 
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Ifood has ealled again and seems now willing to have the prop- 

erty sold first in September, and we agreed on the following terms : 

[ make a sale in redemption on condition of sale to any party he 

appoints for the amount of principal and interest due me at that 

time; he pays me this fall not less than $7,000, and every 

L21 year afterwards not less than $35,000, to be applied first to the 

interest due at the rate of 8%, balance to the credit of prin- 

cipal, but the whole debt to be paid in 5 years from the Ist Jan. 
next. 

If not paid in full at that time, or if any of the yearly payments are 
not made, then this sale to be null and void and the whole property 
reverts to me on my paying back what [ have received over and 
above the yearly interest. All taxes now due or which may accrue 
hereafter and all other incidental expenses whatsoever have to be 
assumed and paid by the purchas rand | sell, of course, without 
further guarantee than against myself and heirs. Could I legally 
inauke a plain sale on the above terms? If Hood finally agrees with 
you us above, please write me in full how you think a valid docu- 
ment could be made out to the above effect and I will send you a 
full statement of the amount due me up to the date proposed for 

above deed of sale. 


22 In the meantime have the sheriff’s sale as soon as practica- 
ble take place. 
Yours truly, H. FRELLSEN 


Could I not make a binding contract of sale according to the 
above, reserving the right to cancel the same if the payments are 
not made as agreed upon? I wish to avoid the necessity of closing 


a second time on mortgage if not paid 
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NeW ORLEANS, Aug. 10, 1868. 
Gen'l Edward Sparrow, Providence. 

Dear Str: Tam just in receipt of your favor of the 7th inst. | 
would be willing to compromise my claim on the Thompson note 
for 88,000, and if you should deem it to my interest I will accept 
$7,000, although | suppose the Lyghs claim might be bought for a 
very moderate consideration, besides [ was positively informed that 

the property of Thompson in Kentucky was sold on execution 
123 sof judgment obtained against him on this very claim, but did 

not bring quite the amount of it, and [ therefore think yet 
that there is some mistake. I hope you will be able to close this 
transaction at $8,000, but do your best. 

As regards Govy Hood, I am willing to give him my obligation 
to fo reconvey the property to lim or his assigns on the payment of 
the amount due me in such instalments and on such terms as Hood 


s—l111 
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and I agreed upon when he was in the city, and of which I gave 
you the particulars in my letter of the Sth July. 

| would agree to lease him the property from year to year for a 
certain amount, which, however, when paid would be deducted from 
the yearly instalments. I am, of course, perfectly willing to secure 
the $2,500 due you in some way, either by adding it in several 
years’ instalments or by assuming it in case the property remains 


ultimately mine, but I have some objection to the sale of 


124 part of the Hood & Wilson place, as Tam unaecquarnted with 
the location. My intention is, if I retain the G. G. Wilson 
place, bought last summer, to come up this winter and make 
arrangements for cultivating it next season and keeping it for one 
of my sons, and in such case it might be desirable for me to buy 
definitely the adjoining place from Hood by making him waive his 
right of redemption. 
Please let me hear from you soon about these different matters, 
as the time for the sale draws near. 
Yours truly, H. FRELLSEN. 


Document G, Annexed to Commission. 


Sparrow & Montgomery to J. O. Pierce and W. W. Dean 


PROVIDENCE, LA., 1 Sept., 1568. 
Mr. J. O. Pierce & W. W. Dean. 
GENTLEMEN: The security stipulated to be given by you satis- 
factory to our Mr. Sparrow in the agreement you made 


125 with Mr. Henry Frellsen on the 25 ult. for the purchase of 


his judgment against Mr. Govy Hood not having been fur- 
nished, and as there is no time for you to communicate with Mr. 
Irellsen before the day fixed for the sale of the property seized 
under the writ of fier facias issued upon said judgment, we, as Mr. 
lrellsen’s attorneys, will proceed with the sale, and, if the property 
offered does not bring more than the amount of the judgment, will 
buy it for Mr. Freilsen and agree as follows: 

Ist. That he will make to you a quitclaim and conveyance of all 
his right and title in the property purchased by him at said sale 
without, however, any warranty whatever, either as to the title to 
said property or the encumbrances upon it, conditioned as follows: 

Ist. That you are jointly and severally to obligate yourselves to 
pay him $33,000, thirty-three thousand dollars, therefor as follows: 

$10,000 on the 25th October next and $25,000 in two equal 
126 annual instalments from —, with 8 @ interest thereon from 
the 2oth August last. 

2d. That you are to fully recognize and to fulfill all the obliga- 
tions and agreements entered into between Mr. Frellsen and Mr. 
Govy Hood, as shewn by extract from Mr. Frellsen’s letter-, of date 
Sth July and 10th August last, to our Mr. Sparrow, copies of which 
extract are annexed to this letter and marked A & B. 
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ord. That if —, or whoever Mr. Hood may require Mr. Frellsen 
to make conditional obligation agreed upon to, shall pay the $7,000 
falling due this fall the same shall go to Mr. Frellsen and be credited 
on the amount due him by you as stated above. 

4th. To the amount of the judgment or the balance due upon it 
after crediting it with the amount realized upon the sale of the 
George G. Wilson land shall be added the sum of $2,500, due us by 
Mr. Ilood and seeured by certain mortgage notes, and this amount 

Is to be paid us, with 8 % interest, by Mr. Hood on Ist Jan’y, 
127) = 1870, but if not paid by him at that date to be paid by you. 
oth. That the conveyance stipulated to be made to vou by 
Mr. Irellsen shall be executed so soon as he has been paid $17,000, 
and for the balance of the price there is to be retained in the ace’t 
of sale the vendor's privilege, with mortgage containing the stipu- 
lations of confession of judgment, waiver of appraisement, and 5 % 
attorneys’ fees, should suit have to be brought, and also a stipulation 
that the amount of $8,000, to be paid annually after the first Jan’y 
next by Mr. Hood, shall, if paid, go to Mr. Frellsen and upon the 
amount coming to us until the whole amount due him and us is 
paid. 

6th. That when Mr. Frellsen buys the property he is to lease it 
for a fair consideration to Mr. Hood, or such person as she may des- 
ignate, from year to year, the price of the lease when paid to be 

credited to the annual payments to be made by Mr. Hood, 
12S) and when Mr. Frellsen makes his conveyanee to you he is to 

subrogate you to all his rights against Mr. Hood under his 
agreement with him and also under the lease he gives, as above set 
forth. 

7th. That the purchase by Mr. Frellsen is not in any way to inter- 
fere with the rights of yourselves or third parties in the crops now 
on the property, he fully reeoguizing the agreement made by you 
with Mr. Boiee., the lessee. of date. 

Sth. Your failure to punctually pay the $10,000 due 25 October 
next isto be considered as a violation of this agreement, and Mr. 
lrellsen to have the right either to declare the same null and void 
or to enforce the same against you, and it is to be understood that 
Mr. Hood is not to be Hable on the judgment to Mr. Frellsen  be- 
yond his interest in the property seized, if the title to the property 

under the sale about to be made proves valid. 
12%) (Signed) SPARROW & MONTGOMERY, Altys. 


Supreme Court of the State of Louisiana. 


| hereby certify the foregoing to contain true and correct copies of 
documents D, E, & G, attached to the testimony of Edward Spar- 
row and offered in evidence by the def’t in the case of W. W. Dean 
vs. Henry Frellsen, No. 532 of the docket of the late 7th district 
court for the parish of Orleans, as they appear in the transcript of 
appeal of said cause, filed in the supreme court of the State of Louisi- 
ana under the No. 2308. 

[nu testimony whereof [ have hereunto set my hand and affixed 
the seal of this honorable court, at New Orleans, this the 28th day of 
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April, A. D. 1881, and in the 105th year of the Independence of the 
United States of America. 


[sEAL.] (Signed) GEORGE W. DUPRE, Clerk. 


130 Deposition of Govy Llood. 


Kk. E. Norton, Assignee, ) 
vs. + No. 11414 
Govy Hoop et al. 


Order for commission. April 29th, 1880. 


On motion of E. H. Farrar and J. P. Rouse, solicitors for the com- 
plainant, and on suggesting the annexed interrogatories and cross- 
interrogatories and consent that a commission should issue— 

It is ordered by the court that a commission, returnable in 50 days, 
do issue to any judge, justice of the peace, notary public, or U.S. 
comm’r in and for the parish of East Carroll, State of La., to take 
the testimony of Govy Hood, and that J. W. Montgomery, Esq., att'v- 
at-law,of said parish, have two days’ previous notice of the time and 
place of the examination of said Hood in order that he may appear 
and cross-examine him if he so desires. 

[t is further ordered that a copy of this notice and order be trans- 

mitted with said commission. 
131 It is further ordered that the complainant’s counsel have 
the right to be present at said examination, and shall have 
the right to propound any additional interrogatories which the cross- 
examination may, in his opinion, render necessary 


Interrogatories 
U.S. Distriet Court, District of La 
Kk. KE. Norton, Ass’g’e-, vs. Govy Hoop & al. 


[nterrogatories to be propounded to Govy ILood, residing in the 
parish of Kast Carroll, one of the defendants in this cause, whose 
answers are to be read,on the trial of this cause, on behalf of the 
complainant : 


Int’y Ist. State your name, age, and place of residence. 

[nt’y 2d. Where have you resided for the last 40 or 50 years? 

Int’y 3. Do you know Henry Frellsen: if yea, how tong bave you 
known him ? 

Int’y 4th. What business relations, if any, have ever sub- 
132 sisted between you and H’y Frellsen, and what were your 
personal relations with him ? 

Int’y 5. What property, if any, real and personal, did you own in 
the parish of Carroll at the close of the late war? What was its 
value? 
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Int. 6. What was your pecuniary condition, as to solvency or in- 
solvency, about that time and during the vears 1866, 1867, & 1868? 

Int’vy 7th. Was your pecuniary condition known to Henry Frellsen 
at that time and during those years ? 

Int’y 8th. What were his opportunities to know your pecuniary 
condition ? 

Int’'y 9th. Did you ever have any conversation with him about 
your pecuniary condition? If yea, relate them in detail. 

Int’'y 10. Did you ever have any conversation with him about 

your going into bankruptcy? If yea, state whether or not he 
153 ever advised with you on the subject and what advise, if any, 
he gave. 

Int. 11. At the close of the war, to wit, about the years 1865 or 
1866, did you owe H’y Frellsen anything? If yea, how much and 
state whether or not the debt, if anv, was secured by you In any 
way; if so secured, when and how. 

Int. 12. If in answer to the 11th interrogatory vou state that at 
the time enquired of you owed Henry Frellsen a largesum of money 
and that you confessed judgment for the same in 1866, and that said 


judgment was recorded and operated as a legal mortgage on your 


property, then state whether or not that judgment was ever executed ; 
and, if yea, whether or not you had any agreement with H’y Frell- 
scn as to the terms made, manner or reality, of the execution. If 
yea, was that agreement in writing or verbal or both verbal and in 

writing? Append to vour answer hereto all written agree- 
154 ments had with Henry Frellsen on the subject of the execu- 

tion of said judgment. State fully and in detail all verbal 
agreements on the subject of said judgment and said execution had 
with the said Henry Frellsen or any agent or attorney of his; if said 


judgment was ever executed append to your answer bereto a certified 


copy of the whole record of said judgment and execution. 

Int’vy 13. If, in answer to the 5th interrogatory, vou say that at the 
time enquired of you owned, in the parish of Carroll, a plantation 
known as the Home Place, a plantation known as Black Bayou, an 
undivided half of a plantation known asthe Hood and Wilson Place, 
and certain wild lands, and if, in answer to the 12th interrogatory, 
you state that said lands were seized, sold, and bought in by Heury 
Irellsen in the year 1868, then staté whether or not vour possession 
of said lands was ever disturbed by the said Frellsen or by the 
sheriff. 

State in whose possession the lands were from Jan. 1, 1868, 
1385 down to the year 1875 and who paid the taxes thereon, and 
if the tax receipts are in your possession append them hereto. 

Int. 14. State whether or not any sale or transfer of the Black 
Bayou plantation was made in the year 186) or 1870. If yea, state all 
the circumstances connected therewith and all correspondence had 
by you, if any, with Henry Frellsen or his agents or attorneys, and 
append to your answer hereto all letters written by H’y Frellsen on 
the subject of this transfer to you or to others. 

Int. 15. State whether or not there was ever any partition of the 
Hood and Wilson plantation and the circumstances herewith con- 
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nected, and if the same was made in writing annex a copy of the act 
to this your answer’ If the said act makes any mention of any lots 
or of any mortgaged notes as being set apart to you or to your rep- 
resentatives or to Henry Frellsen, then state what beeame of those 
| lots or of those mortgage notes. 
136 Int. 16. State in whose name the title to the Home Place 
and the Hood & Wilson Place and the wild lands mentioned 
above now stands in the record or parish of East Carroll, and if it 1s 
in your name that they stand, then state how and by what manner 
of transfer they were put into your name, and append a copy of the 
sume to your answer hereto, and state fully and in detail what the 
consideration of said transfer was and how the amount of the same 
was determined and fixed. 

Int. 17. State whether or not there were any crops made during 
the year 1868 on the lands above mentioned ; if yea, who made the 
same? Who gathered them? What was done with the proceeds of 
the same? 

Int. 18. At the time of your going into bankruptey, in 1868, did 
you or not have any personal property, assets, or choses In action in 

the hands of Henry Frellsen; if yea, what were they, what 
137 ~—swas their value, and what became of the same? 

Int. 19. Do you know the law firm of Sparrow and Mont- 
gomeryand the members thereof; if yea, do vou know what rela- 
tion they bore to Henry Frellsen during the years froin 1866. to 
1872, inclusive? What relation, if any, did they bear.to you during 
the same period ? : 

Int. 20th. Did Sparrow & Montgomery ever receive any money 
from you for professional services: if yea, how much and for what 
services was the money paid and how and when were the payments 
made? 

Int. 21. If, in answer to the 12th interrogatory, you say there was 
a written agreement between you and Henry Frellsen as to the lands 
above mentioned, then state in whose possession that agreement was 
and how long it remained in that person’s possession, and whether, 

to your knowledge, it was ever in anybody else’s possession. 
138 State, also, how many persons had any knowledge of the 

existence of such a document. State particularly all the facts 
and circumstances about the making, signing, and the possession of 
this document, and particularly the facts as to when the agreement 
which it embodies was made. 

Int. 22. Do you know the complainant in this suit, Emery E. 
Norton? If yea, then state whether he ever had any knowledge of 
this document or of any of the relations or agreement between you 
and Henry Frellsen; state what kis opportunities were to obtain 
such knowledge and whether or not any enquiry on his part would 
have put them in possession of such knowledge. 

Int. 23. Did you ever have any communication or conversation 
with Norton about the sale of the lands above described in 1868 to 
Henry Frellsen or about any agreements or relations between you 
and Henry Frellsen? If yea, state what those conversations were. 
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Int. 24. Did KE. E. Norton, after he became the assignee of 
139 your estate, ever make to you any threats or remarks of any 
kind about said lands or about Henry Frellsen’s title thereto ; 

if yea, what were they and when were they made? 

Int. 25th. Did said Norton ever demand of you any money under 
any threat or charge; if yea, when was the demand made and for 
how much’? 

Int. 26. Did you ever pay E. E. Norton any money or give him 
any note; if yea, how much, for what amount, and for what pur- 
poses? If you answer that you gave him a note, then state whether 
that note was for the amount demanded of you and whether any 
additional amount was ever demanded of you. 

[mt. 27. Did you ever have any conversation with Henry Frellsen 
about any demands made upon you by Norton for money; if yea, 

what were those conversations? 
140 Int. 28. Did you communicate to Henry Frellsen any 
threats made to you by said Norton, if any such were made, 
about the sale under execution of the above-mentioned lands; if 
yea, when, where, and under what circumstances? 

Int. 29. Did you ever make any requests to Frellsen to lend you 
money to pay Norton; if ye’, how much did you ask him to lend 
you, and when” 

Int. 30. Did Edward Sparrow ever communicate to you any con- 
versations alleged to have been held between him and said Norton 
about your discharge in bankruptcy or about any money to be paid 
by you or by Frellsen to said Norton or about any of the transac- 
tions between you and Frellsen previous to said bankruptcy; if 
yea, What did Sparrow tell you about such conversations ? 

Int’'v SL. Do you know or can you set forth any other matter or 

thing which may be of benefit or advantage to the parties at 
141 _—issue in this cause or that may be material to the subject of 
this vour examination or the matters in question in this 
cause? If yea, set forth the same fully and at large in your answer. 
(Signed) EDGAR H. FARRER, 
W. G. WYLY, Solicitors. 


[ consent to the issue of a commission, Judge J. W. Montgomery 
to be consulted as to time and place of executing the commission, 
and to be present and to furnish orally or in writing cross-interroga- 
tories to this witness. 

(Signed) JNO. A. CAMPBELL, 


Sol. for Frellsen. 


Objections to the competency of the examination of the witness 
and testimony fully reserved. 
(Signed) J. A. CAMPBELL. 
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Deposition of Govy Hood, taken on behalf of complainant, before 
Chas. R. Egelly, justice of the peace, parish of East Carroll, under 
the authority of a commission issued from this court April 29th, 
1S80, said deposition returned and filed May 25, 1880. 


Testimony begun to-day by consent of both parties, delay 
142. being waived, W. G. Wyly, of counsel, & J. W. Montgomery, , 
of counsel, being both present. : 
May 15, 1884. 
(Sig.) J. W. MONTGOMERY. 


STaTE OF LovutstaNna, Parish of East Carroll : 

Be it known and remembered that on this the — dav of May, 
A. D. 1880, by virtue of a commission issued by the Hon. E. C. Bil- 
lings, judge of the district court of the U. S. of America for the 
district of Louisiana, to me directed and dated at the city of New 
Orleans, La., on the 29th day of April, A. D. 1889, here annexed 
and made part hereof, and directing me to take the answers of the 
witness, Govy Hood, to the interrogatories and cross-interrogatories 
propounded to the witness in case of I. Kk. Nort-on, assignee, vs. 
Govy Hood & als., No. 11414 on the docket of the district court of 
the U.S. for the district of Louisiana— 

[, Charles R. Kgelly, al justice of the peace of the 3d ward in and 

for the parish of East Carroll and State of Louisiana, duly 
148 commissioned and qualified, caused the said witness, Govy 

[lood, and also served notice on J. W. Montgomery, attorney, 
to appear at my office, in the town of Lake Providence, parish and 
State aforesaid, at 9 o’clock a. m., on Friday, the l4th day of May, 
A. D. 1880, and, after having administered the oath to the said Govy 
Hood in due form of law, I took down his answers thereto seriatim, 
in words and figures the following, to wit: 

To interrogatory Ist witness answers and says that he is over 75 
years of age and resides on the Home Place, near Lake Providence, 
in parish of East Carroll, La. 

To int’y 2d witness answers —says that for the last 40 or 50 years 
I have resided on the Home Place; ever since 1815. 

To int’y 3 witness answers — says that he has known Ienry Frell- 
sen for about 35 years, having done business with him for some 1o 
years before the war. 

To int’y 4 witness answers — says that his business relations with 

Henry Frellsen was that of a planter and factor, Frellsen 
144 having been his commission merchant for many years. The 

personal relations between himself and Mr. Frellsen were 
very friendly and of the most confidential character. 

To int’y 5 witness answers — says that he owned, at the close of 
the war, the Home plantation, the Black Bayou plantation, and half 
of the Hood and Wilson plantation, the tract known as wild lands, 
and some personal property; states that all the property above 
enumerated was worth about $100,000 at the time of the sale to 
Frellsen. 
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To int’y 6 witness answers—says that he was very largely involved 
during the years 1866, 1867, and 1868; was owing about two hun- 
dred thousand dollars ($200,000), and there was at the time a great 
many suits pending against him in the district court of the parish 
of Carroll. 

To int’y 7th witness answers — says that his pecuniary condition 
was known to Henry Frellsen at that time and durtng those years. ' 

To int’y 8 witness answers that he has often talked to 
145 3=Mr. Frellsen about his pecuniary condition, and he very fre- 

quently talked to Gen'l Sparrow, the agent of Mr. Frellsen, 
in regard to his pecuniary matters. 

To int. 9 witness answers that he did have frequent conversa- 
tions with Mr. Frellsen on the subject of his pecuniary affairs, but 
is unable at this late period to relate the detatls. 

To int’y 10 witness answers that he had conversations with Mr. 
lrellsen about going into bankruptey, and that Mr. Frellsen ap- 
proved of his going into bankruptcy. 

To int’y 11 witness answers — says that at the close of the war he 
was owing Mr. Frellsen about $39,000, a balance on the old busi- 
ness as his commission merchant. ‘The debt was secured by a con- 
fession of judgment, which witness gave to Gen’l Sparrow in 1866 
or 13867. 

To int’y 12 witness answers — says the judgment that he confessed 
in the district court, Carroll parish, was recorded and afterwards ex- 

ecuted; further states that he had an agreement with Mr. 
146 ~~ Frrellsen as to the terms, mode, and manner of execution of 

said judgment; states that the agreement was both verbal 
and in writing; states that the counter-letter is now the only writ- 
ten agreement that can be produced, and that was offered in evi- 
dence in the case of Hood vs. Frellsen, and the memorandum of 
agreement prior to the sale of the 5th of September, 1868, he thinks, 
was left in the hands of Gen’l Sparrow 

Witness states that the verbal agreement between him and Frell- 
sen was that Mr. Frellsen should get the title to the property by ex- 
ecuting the judgment and credit witness with the rents and revenues 
of the property and recouvey it to him after Mr. Frellsen’s debt had 
been paid and witness discharged from bankruptey, the intention 
being to put the nominal title of all witness’ property in Henry 
lrellsen for the purpose of securing his debt and protecting It from 
the pursuit of other creditors in order that the property might be 

reclaimed and preserved for witness after Mr. Frellsen’s debt 
147 was paid out of the rents & revenues. 

Witness further states that Gen’l Sparrow was also aware of 
the understanding between himself — Henry Frelsen, and the judg- 
ment was executed in pursuance of that understanding. 

To int’y 13 witness states in answer that, as before stated, he owned 
the Home Place, Black Bayou plantation, and the undivided half of 
the Hood and Wilsen Place and certain wild lands, and that said 
plantations were adjudicated to Henry Frellseu in September and 
December, 1868, by the sheriff in pursuance of a fi. fa. issued on the 
confessed judgment of Henry Frellsen vs. Govy Hood in the dist. 
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court of Carroll parish; further states that his possession of said 
lands was never disturbed by said Frellsen or by the sheriff; that 
he has always resided on the Home Place, paid the taxes on all the 
property, and exercised other rights of ownership during the year 

1868 and previously and down to the present time; that the 
145 seizure was nominal only; that the sheriff never took posses- 

sion of the property nor any part thereof in 1868 and never 
appointed a keeper. 

Witness merely wrote on the exec ation that he pointed out all his 
property, and on one of the executions he also put down his written 
consent to the sale. This was the execution under which certain 
property was sold in December, A. D.1868; further states that there 
was no necessity of the sheriff to take charge of his property or make 
an actual seizure, because both the sale of Sept., 1868, and Decem- 
ber, 1868, were made with his entire consent and co-operation ; that 
the intention was to put the nominal title of all his property in 
Henry Frellsen to protect it from his other creditors, but the actual 
ownership always remained in witness, and he was recognized 
such both by Frellsen and Gen’l Sparrow in their correspondence 
with him and otherwise ; states that he has always retained posses- 

sion of the property. 
149 To inter’y 14 witness answers that in December, 1869, he 
sold the Black Bayou plantation to Wm. Alling and Henry 
Frellsen for $32,000, which sum Alling agreed and ob ligated him- 
self that Frellsen should credit witness for on the claim re presented 
by the judgment of Frellsen against witness and on the books of 
Frellsen vs. witness, and Frellsen did so credit witness, notwithstand - 
ing witness was in bankruptey at the time and the nominal title of 
all witness’ property was put in the name of Frellsen before going 
into bankruptey. The circumstances of the sale to Messrs. Alling 
and Frellsen were these: Witness states that he was owing Mr. I rell- 
sen a large sum, and in 1869 was very anxious to pay it and con- 
cluded to sell black Bayou Place for the purpose of reducing the 
debt to Frellsen, so as to sooner get the same discharged and balance 
of the property reconveyed to witness as soon as he could get 
150 his discharge in bankruptey. With that view he counmenced 
negotiating the sale & found several persons very anxious to 
buy Black Bayou plantation from him; had several offers, and 
finally accepted the offer of George W. Smith, who offered witness 
$33,000, part cash and the balance notes, payable annually. 

After making this agreement witness sent Smith down to see Mr. 
Frellsen with a view to get him to accept the cash and instalments 
of said Smith for $33,000 as a credit on the amount owing Frellsen 
by witness and for Frellsen, who held the paper title, to make a deed 
of Black Bavou plantation to Smith. 

Mr. Frellsen declined taking the deferred instalments of Smith 
and giving witness credit for the amount thereof for the reasons set 
out in his letter to witness, dated December 4, 1869, at New Orleans, 
which witness now produces and makes part of this deposition, 
marked Exhibit A. 
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Mr. Frellsen was unwilling to take Smith’s time paper and 
151 release witness to that extent on the debt, because he said he 
did not know Smith and as to his solvency. He then made 
to witness a counter-proposition of $30,000 for Black Bayou planta- 
tion, and sent Mr. Wm. Alling to m: ake the negotiation with witness, 
stating that he knew Mr. Alling, and that he would credit witness 
with the entire amount of the sale which he might make with Alling. 
The letter of Mr. Frellsen to Alling, of date Dece’b’r 4, 1869, on the 
same subject which Alling produced on the trial of the cause of 
[lood vs. Frellsen in the district court, witness also here produces as 
part of this deposition, marked Exhibit B. 

Witness states that Alling came up in Dee’r, 1869, to buy Black 
Bayou from him—came to witness’ house on Home plantation, pre- 
sented to witness a letter of introduction from Henry Frellsen, and 
began negotiating with witness for the purchase of Black Bayou 
ps antation. 

Witness and Alling rode over to the Black Bayou planta- 
152 ~=s tion, which is on Lake Providence, about 5 miles from the 
Home place, and after riding over and examining the place 
the whole day was spent in the negotiation. Witness was not will- 
ing to sell the Black Bayou plantation for $30,000; insisted on 
$33,000, the price offered by Smith, and finally witness and Alling 
compromised and settled on the price of 332,000, which was to be 
credited on the claim of Frellsen against witness, and Alling guar- 
anteed that if witness would sell Black Bayou at $32,000 that Mr. 
Frellsen would give him credit for that amount on'the debt owing 
by witness, and conveyed to Alling half of Black Bayou for $16,000, 
and taking the other bona fide for himself at the same rate. After 
that transaction witness set forth no further claim to Black Bayou 
plantation. 

After the trade with Alling witness went with Alling to Gen’! 
Sparrow to get his advice and approval, reserving the right in the 

arrangement with Alling to recede from the sale if Gen’l 
153. Sparrow, the adviser of witness, should think it not to his 

advantage. The sale was approved by Gen’l Sparrow; wit- 
received credit for the $32,000, and that was the end of the transac- 
tion. 

Witness also produced Mr. Frellsen’s letter of December 2d, 1869, 
to Mr. Alling, which was in evidence in the suit of Hood vs. Frell- 
sen, which letter is marked Exhibit C; these letters of Frellsen, 
marked A, B, & C, are all in the hands of Henry Frellsen, witness 
having often seen him write and sign his name. 

To int’y 15 witness answers — says there was a partition of the 
ILood & Wilson property on the 30th day of May, 1870; the same 
was in writing and a copy will be annexed to this deposition, which 
explains itself. 

Witness further states that the mortgage notes spoken of in the 
act of partition were in the hands of Gen’l Sparrow, the agent of 

Frellsen, and that witness has never received his balf of the 
154 = $7,000 of mertgage notes spoken of in said act, nor has Mr. 
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Frellsen accounted him for said notes nor the claim of $6,800 
against Geo. G. Wilson, mentioned as item 2 in said act. 

Witness never knew, until the recent litigation between him and 
Frellsen arose, anything about the partition of said mortgege notes 
mentioned in item 1 of said act of partition, nor was witness aware 
that Henry Frellsen collected the debt of $6,500 owing by Geo. G. 
Wilson to witness by taking town lots, as mentioned in item 2 of 
said act of partition. 

Witness states that he had so mueh confidence in Mr. Frellsen 
and Gen’l Sparrow that he left all his business matters in their 
hands; said copy of partition is marked Exhibit D and annexed 
thereto as part of these depositions. 

[nt’y 16. Witness answers that his titles to Home Place, Hood «¢ 
Wilson plantation, and the wild lands now stan lon ree si in the 

parish of East Carroll; they are in witness’ name, and were 
155 ~~ transferred to him by Heury Frellsen in May, 1871, and 

copies and copies of the said transfers will be appended to this 
deposition. The consideration of the transfer from Mr. Frellsen 
was some $31,000, the balance, as witness was informe d by Messrs. 
Sparrow and Frellsen, on the confessed judgment, after deducting 
the price of the sale of Black Bayou p lantation and sie credits, 
the revenues of the property, &c., which Mr. Frellsen had received 
whilst the property was standing in his name. 

Witness states that he never kept an account or made any caleu- 
lation as to the balance due Mr. Frellsen after allowing ail the ered- 
its to which he was entitled, trusting the whole matter to Messrs. 
Frellsen & Sparrow; that when he signed the notes and accepted 
the reconveyance of the property he did so because Gen’'l Sparrow 
told him, witness, that it was right, for that was the balance due by 

him to Mr. Frellsen, after deducting al! the credits to which 
156 ~—srihe-~was entitled, the sale of the Black Bayou, the rents of the 

property, & other credits; further states that the price of the 
reconvevance was some $51,000, the supposed balance that he was 
owing Mr. Frellsen on the judgment. 

Further states that he was a very poor scholar; he could not have 
understood the accounts between Frellsen and himself. Having 
unbounded confidence in Messrs. Frellsen and Sparrow, witness left 
the entire matter with them, and witness never knew until litigation 
began that he had been wronged in the matter and had not received 
proper credits. 

To int’y 17th witness answers — states that there were crops made 
on his plantations during the year 1863; he had charge of the plan- 
tations and Mr. Boice was his manager; he gathered the crops and 
disposed of them. Some 40 or 50 bales witness’ manager shipped to 
Foster & Co... New Orleans: this was of the crop of 1858, and the 

proceeds of the shipment, amounted to $5,000 or $6,000, was, 
157 ‘by instruction of witness, turned over to Mr. Frellsen to be 
credited on his, witness’, ace’t, and Mr.-Frellsen received the 
proceeds and accounted for the same about the l4th day of Jan’y, 
1869, by giving witness credit for about $5,500 on the indebtedness 
of witness to Mr. Frellsen, as evidenced by the confessed ialeeeiak 
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To int’y 18 witness answers — says that at the time of going into 
bankruptey in 1868 Mr. Frellsen had not accounted to him for some 
very valuable mortgage paper that he put in his hands for collection 
in 1856 or 1857; that they were two mortgage notes of George G. 
Wilson, secured by mortgage on a valuable plantation of about 500 
acres, near Lake Providence, La., said notes amounting In the aggre- 
gate to about $15,000. 

That these notes belonged to witness at the time he went into 
bankruptey and previously. 

That Mr. Frellsen gave him no consideration for them; that 

they were merely put into his hands, before due, for collee- 
158s tion, and that Mr. Frellsen proceeded on those notes in his 

own name and caused the mortgaged property to be sold and 
adjudicated to himself at the trifling price of some $5,000; that after 
using the property for some years he sold the same to D. L. Morgan 
and I. Byrne for about $10,000. 

Whilst witness was in bankruptey credited him on his accounts 
with some $2,100, the amount he represents as the net proceeds of 
the adjudication of the George G. Wilson property, to himself, after 
deducting the attorneys’ fees and costs. Before going into bank- 
ruptey Mr. Frellsen never accounted to the witness for these Geo. G. 
Wilson notes, nor did he receive any credit or consideration therefor. 
He only proposed to do so after witness went Into bankruptey. Wit- 
ness considers that these notes were worth their full face value. 

To int’y 19th witness answers — says that he kuows the law firm 
of Sparrow & Montgomery and the members thereof; states that 

they were the att’ys of Henry Frellsen during the years from 
159 1866 to 1872, inclusive, and that Gen’l Sparrow was the agent 

of Mr. Frellsen most of that time; states that the law firm of 
Sparrow and Montgomery were the legal advisers of witness during 
the period above mentioned, and that Gen'l Sparrow was witness’ 
ain adviser on all business matters. 

To int’y 20 witness answers that he paid Messrs. Sparrow & Mont- 
gomery for their legal services in part and gave them notes; he set- 
tled their account against him of 31,897 on August 22, 1867, and 
secured the same by mortgage notes, as will appear by Exhibit E, 
and hereto annexed as part of the deposition. 

Witness states he also gave Sparrow & Montgomery another note 
for $500 on January 3lst, 1868, for professional services, as will 
appear by Exhibit F, annexed hereto and made part of this deposi- 
LION. 

To int’y 21 wituess answers that the agreement between him and 

Mr. lrellsen, called the counter-letter, of date 26 of October. 
160 <A. D. 1868, remained always in the possession of Gen’l Spar- 
row. 

Witness never had possession; It was read to witness by Gen'l 
Sparrow at the time he signed it, and was gotten up in lieu of the 
memorandum of agreement between Frellsen and witness, which 
was before the sale of the oth of September, A. D. 1868. 

States that at the time of signing the agreement witness was not 
aware that there was any clause in it in relation to the George G. 
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Wilson notes; he does not think that clause was read to him, for he 
never would have consented to allowing Mr. Frellsen to make any 
speculation out of the collection of the Geo. G. Wiison notes. 

Further states that from the time he signed the counter-letter he 
never saw it again until it was produced by Gen’l Sparrow when he 
Was examined as a witness in the case. 

Witness thinks that no one but Mess. Sparrow, Frellsen, and him- 

self had any knowledge of the existence of the counter-letter 
161 ~— of the 26 October, 1868. 

Witness states that before the sale of his property to Frell- 
sen there was an agreement that Mr. Frellsen should take the nom- 
inal title of all his property by a sheriff’s sale,so as to prevent other 
creditors from seizing it, and, after being paid out of the revenues 
the amount of the judgment against witness, the property was to be 
reconveyed by Frellsen to witness after his discharge in bankruptcy. 

Further states that on the 3:1 of Sept’r, A. D. 1868, 2 days before 
the sale, Gen’l Sparrow sent for him,and the matter was definitely 
arranged in regard to the purchase of the property by Mr. Frellsen 
at that interview. 

Witness offers the letter of Gen’l Sparrow to him. which is in the 
handwriting of Gen. Sparrow, dated Sept’'r 30th, 1868, narked Ex- 
hibit G, and made part of this deposition. 

Witness states that the agreement as embodied in said counter- 

letter marked Exhibit H, which is appended hereto, was act- 
162s ually made, except with regard to the Geo. G. Wilson notes 
or sale, which had never been brought to his notice. 

Further states that prior to the execution of said counter-letter 
there was no final agreement written out between him and Frellsen, 
but a inere memorandum of agreement, which he got from Mr. Frell- 
sen prior to the sale; that the verbal agreement and understanding 
was before the sale that witness was to pay the taxes and keep pos- 
session of the property, allowing Frellsen to have mot exceeding 
$8,000 of the revenues annually until the debt was paid, anl in the 
mean time the nominal ownership was to be put in the name of 
Frellsen to prevent seizure of the property by namerous judgment 
creditors of the witness. 

On 21st day of October, 1868, Gen’l Sparrow wrote to witness that 
It Was necessary to come in and close up definitely the Frellsen 
matter, as will appear by his note to witness of that date, which is 

in the handwriting of Gen’l Sparrow, marked Exhibit T 
163 and annexed hereto as part of this deposition. Witness ac- 

cordingly came in to Gen’l Sparrow’s office, and the important 
rellsen matter referred to was the preparing of the counter-letter of 
the 26th of October, 1868, which witness signed, and which document 
has remained in the hands of Gen’l Sparrow all the time. 

To int’y 22 witness answers — states he knows Emery E. Norton 
and thinks that Mr. Norton had no knowledge of the counter-letter ; 
he knows he had no such information from him and knew nothing 
of the agreement between witness and Mr. Frellsen. 

Witness thinks that Norton could have obtained no knowledge of 
the secret agreement between him and Mr. Frellsen; he had no op- 
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portunity to do so, because the counter-letter was kept strictly in pos- 
session of Gen’l Sparrow, who was himself a beneficiary thereof, and 
it Was against the interest of Mr. Frellsen, Sparrow, or witness to 

make any disclosure to Mr. Norton or any one else in regard 
164. to the secret trust or counter-letter. 

To int’y 23 witness answers — states that he had no conver- 
sation with Mr. Norton about the sale of the land to Mr. Frellsen 
in 1868, and about any agreement or relations between Mr. Frellsen 
and witness, 

‘To int’y 24 witness answers — states that he has no recollection of 
any threats or remarks of Norton about the lands in question or 
about the title of Henry Frellsen thereto. Witness is confident that 
Mr. Norton never said anything to him about the matter. 

To int’y 25 witness answers — states that Mr. Norton never made 
any threat or used any improper inducements to exact money from 
him. 

[nt’'y 26. Witness answers — states that he paid E. E. Norton the 
sum of $200 and gave him my note for $200, making $400 in all, 
but the note has only been in part paid, a large balance being yet 

due on it; states further that no additional amount was ever 
165 demanded by Norton after the note for $200 was delivered to 
him. 

To int’y 27 witness answers — states that he has no recollection of 
any conversation with Mr. Frellsen about any demands made upon 
witness by Norton for money. 

To int’y 28 witness answers — states that he never told Mr. Frell- 
sen (at least has no recollection of the fact) that KE. Ek. Norton had 
made any threats against him about the sale under execution of 
witness’ lands to Mr. Frellsen. 

To int’'y 29 witness answers — states that he has no recollection 
and is quite certain he never requested Mr. Frellsen to lend him 
money to pay KE. Ek. Norton. 

To int’y 30 witness answers — states that he has no recollection of 
recelving any communication from Gen. Sparrow in regard to con- 
versations between him and EK. bk. Norton about witness’ discharge 
In bankruptey or about any money to be paid by witness or by Mr. 

l'rellsen to said Norton, or about any of the transactions be- 
166 — tween witness and said Frellsen previous to said bankruptey ; 
witness has no recollection about such conversation at all. 

To int’y 31 witness answers — states that he resided on the Home 
Place during the period that the titles were in the name of Henry 
Frellsen; that he paid the taxes during the years 1869, 1870, and 
S71, on the Home Place, Hood & Wilson Place, and the wild 
lands, to the knowledge of Mr. Sparrow and Montgomery, the attor- 
neys of Mr. Frellsen, who endorsed on the tax bills their approval 
and request for the witness to pay the same, as will appear by the 
tax bills of 1869, the endorsements across the face of the tax bills 
of 1869 being made by said attorneys in red ink, 

Witness herewith produces the tax receipts for the years 1869, 
1870, and 1871, which were paid by him, marked Exhibits Nos. 1, 
2, 3, 4, 5, 6, 7, 8, 9, & 10. 
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Witness further states that besides paying the taxes that he looked 
after the plantations, improvements, repairs, &c., and exercised all 
rights of ownership over all the plantations, except Black 
167  ~=Bayou Place, which was sold bona fide to Messrs. Frellsen & 
Alling by witness in December, 1869; witness was frequently 
recognized by Henry Frellsen as the actual owner of all the property. 
Witness presents copies of the deeds from Frellsen to Hood in 
May, 1871, marked Exhibits [; also copy of the act of partition of 
May 30, 1870, of the Hood and Wilson plantation; also the copy 
of the suit & judgment, Henry Frellsen vs. Geo. G. Wilson, marked 
Exhibit —; also witness presents the counter-letter of 26th of Oct’r, 
1868, marked Exhibit — and made part of this deposition. 
(Signed) GOV Y HOOD. 


Sworn to & subscribed before me this the 15th dav of May, A. D 
1880. 
(Signed) CHS. R. EGELLY, 
Justice of the Peace, 3rd Ward, Parish of East Carroll, La. 


The defendant’s counsel, having having reserved the right to ap- 

pend his objections to the deposition of witness before they were 
taken, enters the following objections : 

168 Ist. That the answers of witness are not responsive, and 
irrelevant, and state matters which were not called for by the 
questions. ) 

2d. He objects to the witness stating anything going to contra- 
dict the facts and the verity of the petitions filed by him in bank- 
ruptey or any of the facts in the record of this bankruptey pro- 
ceedings. 

To these objections counsel, J. W. MonrGomMery, cross-examines 
the witness : 

Question Ist. Please to state where you obtained the means to pay 
the taxes of 1869, 1870, & 1871. 

Answer. Witness states he does not now remember where he got 
the means; does not recollect whether he got them from Boice or 


not. 
(Sig.) GOVY HOOD. 


Sworn to and subseribed before me this loth day of May, A. D. 
1SSO0. 
(Sig. ) CH’S R. EGELLY, 
Justice of the Peace 3rd Ward, Parish of Last Carroll. 


169 Exhibit A, annexed to foregoing deposition, is in print at- 
tached to this transcript. 

Exhibit B, annexed to foregoing deposition of Govy Hood, is in 
print attached to this transcript. 
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iexuipit C, Annexed to Hood’s Deposition. 
Frellse n to Alling 


Orrick oF WHEELOCK, FINLAY & Co., 
New Orterans, Dee’r 2d, 1869. 
Win. Alling, Esq., New Carthage 
Dean Str: I have not heard from Hood since Gen'l Sparrow 
arrived to-day, but is sick and [ have not seen him. I was, how- 
ever, informed by my lawyer in Providence that my opponents had 
failed to take an appeal in the suit for the possession of the Wilson 
Place; that the time had expired and that [ could now take posses- 
sion of the place. If you have seen it write me what you think 
about cultivating it; if not, please let me know as soon as 
170 = you can if you know of any reliable, competent, and trusty 
man whom I could engage to cultivate the place for my ac- 
count, either paying him a fixed salary or a share of nett proceeds, 
[ furnishing everything, and I would let Joe stay with him on the 
place to learn. 


Yours truly, H. FRELLSEN. 


Act of Partition Between Henry Krellsen and the Heirs of G. G. Wils MN, 
Annevxed to Hood's Deposition as kvehilit D 


Act of partition. 


Sratre oF Louistana, Parish of Carroll. 


Be it known that before me, Albert G. Belden, deputy recorder in 
and for the parish of Carroll and State of Louisiana, duly qualified, 
personally appeared, as hereinafter stated, Kdward Sparrow, agent 
and attorney-in-fact for Henry Frellsen, of the city of New Orleans, 
of the first part, and Henry Goodrich, of said parish of Carroll and 
tutor of the minor Edward 8S. Wilson, and Mrs. Sarah Lester, 
grandmother and natural tutrix of the minors Sarah, Thomas 
71 S., William, and Jesse L. Wilson, all heirs and children of the 

late George G. Wilson, of the second part, who declared and 
said that whereas a family meeting convoked before D. C. Jenkins, 
a notary public, at his office, in the town of Providence, on the 9th 
day of April, 1870, in virtue of an order of the Hon. ©. A. De France, 
judge of the parish court in and for the parish of Carroll, and com- 
posed of the friends and connections of the said minors, did recom- 
mend unanimously and advise that, for the purpose of adjusting 
and compromising the matters in controversy between said Frellsen 
and said minors touching their respective rights and claims in and 
to the property lying adjacent to the old town of Providence, gen- 
erally known as the Hood & Wilson Place, and of certain rights 
arising therefrom and obligations relating thereto, as particularly 
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set forth in the petition of the parties to the second, to 
172. ~— the judge of the parish court, filed the 9th day of February, 

1870, praying for the convocation of the said family meeting, 
and further purposes, to wit : 

lst. That of the notes now on hand for which town property was 
sold, amounting to about $7,000, the said Frellsen should take one- 
half when collected, and the other half belonging to said minors. 

2d. That in lieu of the excess which’ George G. Wilson had re- 
ceived in notes and money over and above the amount received by 
Mr. Hood, say about $6,800, the said Frellsen should take town lots, 
ata valuation of $150 for each, and the remainder of the lots unsold 
should belong to said minor heirs. 

3d. That the plantation should be divided equally as to the num- 
ber of acres from front to rear bv a line running from the Missis- 
sippi, river and the portion on the north or lake side should belong 

to the minors and the part on the south to the said Frell- 
173 sen, and which said recommendations were homologated and 

approved by the said parish judge on the 11th day of Febru- 
ary, 1870, and appearers of the second part authorized to make 
necessary Utles for that portion of the property to be conveyed to 
the said party of the first part: 

Now, therefore, in consideration of the premises, wnd in carrying 
out the transaction and compromise as advised by said family meet- 
ing and authorized by said judge, the said parties of the second part 
do hereby sell and convey all the rights, title, and interest of the 
said minors as respectively represented by them under the party of 
the first part in and to that lot, parcel, and piece of land, contain- 
ing 346 acres, as shown by a survey made by J. D. Lott on the 15th 
day of April, 1870, and which is marked on the plat thereof “ II. 
Frellsen,’ which plat is made part hereof, said parcel of land being 
the south portion of the Hood & Wilson plantation. 

Also lot No. 15, in block No. he 
174 Also 14, 15, & 19, m block No. 
ne 6,9, 16, & 18, in block No. ” 

Lots 3, 5, 11, 14, & 32, . 2 


“13 & 15, ey ee, 
whee * + ld, 18, 19, 20, . wine # 
r 16, 2 23, & Z 97 ' wee 
11 € 12. # 
"3h, a SC, we 
wit 5 YP , aa 
“1,16, 17, & 18, : “ 13 


Being 42 1n number, and included within the limits of the new 
town “ot Providence, as shown by a survey thereof made by C. W. 
Babbitt on the — day of 1866. 

And the first party does, in consideration of the premises and the 
agreement entered into herein, hereby sell and convey all the right, 
title, and interest he has in and to the following- mentioned property 
uuto to the said minors, viz., that lot, parcel, or “piece of ground, con- 
taining 346 acres, as shown by the above-n: amed survey made by 
J. D. Lott on the 15 day of April, 1870,and which is marked on the 
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plat thereof “ Edward 8. Wilson,” which plat is made part 
175 hereof, said parcel of land being the north portion of the 

Hood & Wilson plantation ; also all the lots included within 
the limits of said new town of Providence except those which have 
heen heretofore sold by Govey Hood and Geo. G. Wilson, tutor, or 
either of them, and the 42 lots above assigned to the party of the 
first part. 

And the said parties of the first and second part- do further de- 
clare that they assign and sell, each to the other, all the interest or 
right which they respectively have to so much of the land lying 
between the levee and the Mississippi river as may be opposite to 
the respective portions of the property herein acquired by them, 
and which has constituted a part of the Hood and Wilson tract. 

Said parties do further declare that in the conveyance made 
herein by them respectively it is understood and agreed that there 
is no warranty on the part of either to the other except as against 

themselves, their heirs or assigns. 
176 Done and signed by Henry Frellsen, by his agent and attor- 
ney-in-fact, Edward Sparrow, and Henry Goodrich, tutor as 
aforesaid, in the presence of IF. M. Goodrich and E. J. Delery, wit- 
nesses of lawful age, this 17th day of May, 1870, in the parish of 
Carroll aforesaid. 
HENRY FRELLSEN, 
By his att’y-in-fact, EDWARD SPARROW. 
H. GOODRICH, Tutor. 
SARAH E. LESTER, Tutrix. 


Attest: FRED. M. GOODRICH. 
EDWARD J. DELERY. 
A. G. BELDEN, 
Deputy Recorder 


STATE OF LouIstaANa, Parish of Last Cargoll: 


| hereby certify that the foregoing is a true and correct copy of 
the original on file and of record in my office in Notarial Book N, 
folio- 404 & 405. 
Given under my hand and seal of office this Ist day of Novem- 
ber, A. D. 1877. 
[ SEAL. ] J. D. TOMPKINS, 
Dy Recorder. 


Kndorsed : No. 53. Filed June 6, 1878. T. J. Galbreth, d’y cl’k. 
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177 Govy Hood’s Account with Sparrow & Montgomery, Attached to 
Deposition of Govy Hood as Exhibit L. 


Account. 
Govy Hood to Sparrow and Montgomery, att’vs-at-law, Dr. 


1866: 
To 5% commission on amount of claim of John A. Miller, 


i rk: 
Same commissions on claim of J. J. Hanna, sav eT 12 
Citizens’ B ank SONG SI TE Ps aint eth iene 205 
Same comm’s on am’t of D. H. Gordon’s ¢ ry him, say Sb, 105. 300 
Services in examining the account of Pilcher & Goodrich - LQ 
Services 10 directing mortgages & communi iting with 

creditors, &e up to this date- Oh gee yO ER crete a OO) 
Amount of draft of Mrs. Ross on you unpaid -.--~------ 95 

Aeon Ge Get: 6 IGG qo nnntcncisensccinckeces ee 
Paid for copy of mortgage to Pilcher & Goodrich__-_- ---- | 


S1SO7 


The above account has been settled by Mr. Hood’s note, payable 
12 March after this date, to secure which he has placed in our 
178 hands four notes for $862.50, dated 4th Oet., 1866, and pay- 
able 1, 2, 5, and 4 years after date, payable to and endorsed 
by sarees and secured by mortgage. 
22 Aug., 1867. 
SPENCER & MONTGOMERY, 
Att ys-at- Law. 


Endorsed : 6364. Number 25. Filed Dee’r 20,1877. ‘'T. J. Gal- 
breth, d’y el’k. 


Exhibit I, annexed to deposition of Govy ILood, is a receipt from 
Sparrow & Montgomery to Govy Ilood, viz: 

Received, Providence, 31 January, 1868, of Govy Hood his note, 
payable to us or bearer, for $500, with 8% int. from this date 
which is to be credited as of this date, upon a note of his held by us 
for about $1,800, or if we do not use said note we are to return it, 
and this receipt is to be given up. 

SPARROW & MONTGOMERY. 


KX HIBIT G, Annexed to the Deposition of Govy ILood. 


PROVIDENCE, THuRSDAY MORNING, 3rd Sept, 


179 DEAR Sir: I wish you would come to my office at 10 o’clock 
to-day; I want to see you very much. 
Yours truly, EDW. SPARROW. 


To Govy Hood. 
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Exnipit H, Attached to Hood’s Deposition. 
Copy of Agree ment. 


It has been agreed between Henry Frellsen, of the city of New 
Orleans, and Govy Hood, of the parish of Carroll, Louisiana, as fol- 
lows: 

Whereas the said Frellsen did, on the 5th Sept’r last, purchase at 
sheriff’s sale, under an execution issued upon a judgment obtained 
by him in the district court of said parish against the said Hood for 
the sum of thirty-nine thousand three hundred and nineteen +4), 
dollars, with interest as stated therein, certain property belonging to 
said Hood, consisting of lands and plantations, as follows : 

The plantation on Lake Providence occupied by said Llood, 

ISO) known as the Home Place, and the plantation on said Lake 

Providence, known as the Black Bayou Place, and also the 

undivided half of the plantation known as the Hood & Wilson 

Place, and certain lots and lands adjoining, all which are described 

in the act of sale made by the sheriff of Carroll to said Frellson and 
of record; 

And whereas the said Frellsen does not desire to speculate on the 
said Hood or to take any advantage of him or his family or to do 
more than to secure the balance due him on his said judgment, after 
crediting the same with the amount of the sale of the property ou 
said lake, known as the Wilson Place, and sold under a mortgage, 
and judgment held by said Frellsen against Geo. G. Wilson: 

Now, the said Frellsen hereby stipulates and promises as follows : 
That he will sell and transfer the above-named property to the said 

Hood or to his assigns without any warranty however of any 
ISl nature as to the title to said property or the encumbrances 

upon it, all of which said Hood is fully informed, upon con- 
dition that said Hood or his assigns, as the case may be, punctually 
pay said Frellsen the balance due upon his said judgment, less the 
credit above stated, as follows: 

Seven thousand dollars on or before the loth day of December 
next, and eight thousand dollars annually from that date for four 
years, and the balance at the end of five years from the 15th Decem- 
ber next, and also all costs and expenses attending said sheriff’s sale 
and other incidental expenses attending this arrangement, and all 
taxes now due or which hay become due hereafter on said property, 
and also pay to Sparrow and Montgomery two thousand five hun- 
dred dollars in four equal annual payments from 15th December 
next, with 8% interest thereon from that date, it being understood 

that the failure of the said Hood or his assigns to punctually 
182s pay any of the amounts above stated at the dates fixed is to 

operate as a discharge and to release the said Frellsen from 
all his obligations hereon. 

The costs and expenses named above are to be paid on or before 
the 15th December next. 

The said Frellsen agrees further that he will lease to said Hood 
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or to his assigns the said property from year to year whilst this agree- 
ment is in force until he is paid in full for such annual rent as he 
may think just, not, however, to exceed $5,000 a year, with the 
understanding that he will credit the rent which may be paid him 
upon the yearly instalments as above stated; and, further, that if 
the said Hood or his assigns fail to pay punctually any of the annual 
instalments as above stated after having paid one or more of them, 
and this agreement has become null and void thereby, the said 
Hrellsen will pay back to him or his assigns any surplus remaining 
after deducting all interest which might accrue on the said above- 
named judgment from this date. 

185 Witness our hands this 26th day of October, 1868. 

HENRY FRELLSEN, 

By his att’y-ln-faect, EDW. SPARROW. 
GOV Y HOOD. 
HENRY FRELLSEN. 


STATE OF LoutstaNa, Parish of Kast Carroll : 


I do hereby certify that the above. and foregoing is a true and 
correct copy of the document filed in suit of Govy Hood vs. 
Henry Frellsen (6864) and marked “C,” and whieh is_ styled 
“ ecounter-letter,” as the same is of file and reeord in this office in 
said suit. 

Witness iny official signature and seal of office this the 25 day « 
May, A. D. 1880. 

[SEAL. | J. S. LEWIS, Clerk, 
GALBRETH, D’y CTUh. 


STATE OF LovursiaNna, Parish of Hast Carroll: 


[ hereby certify that the foregoing is a true and correct copy of 
the orginal agreement. 
CHAS. R. EGELLY, 
Justice of the Peace. 


184 [;xuipit I, Annexed to Same Deposition. 


PROVIDENCE, WEDNESDAY, 21st Oct’r, 1568. 
Dear Srr: | made an appointment with Mr. Boice last Saturday 
for you and him to meet me at my office on Monday morning, but 
you did not come. It is important that you should close up “those 
Frellsen matters, and I hope you and Mr. Boice will come in Friday 
morning without fail. 


Yours truly, EDW. SPARROW. 


To Govy Hood. 
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Tax Receipts Annexed to Deposition of Govy Hood. 
Tax receipts. 
CoLLEcTor’s Orrick, PARISH OF CARROLL. 
Mr. Hood, Govy: 
Hood & Wilson to T. R. Rhodes, tax collector, Dr. 


ee 8 |” ne nn $7,000 


a 


PeOCEGG, cmitie, COITSRNN, GE ccceddccecee«oncusseums 
Se Ok GUNUN ik ia w cice etninern wen conse 


IS Sb Si piece cere enna cone nonndnebees 


‘Total value taxable property... ...- oe ee 


Poll tax. 


sd School tax, ? mills on the dollar- -- neti esi aie dilled Aiea 
Laven 6". 8 oe 

Interest 6} mills on the dollar. - ~~ —_- 

Beate tax for 1675. 6 mares Ome Ge Ore... « «a meeus comune 


ss sé 


Funding debt, i ig en enero 


te a) 


Special levee tax, 4 ” soca ttaitads earamnieanimioiin iinsiadisiel a iilaes ilies Zo 


Db 30 


ans Teta Ci i ee 
Parc tax, 1673, Sete Ge, neceeccnsmemee «6 
Sper! parte tad, 75) 0 Ml dceeneccwsnccnsceumenenie 3d 00 


Total am't State & parish taxes... ......cccaucsenne 106 
poent tas, 4 CUED dnciindetiitiiiadicans+cvteae 28 


Reed payment. 
No. 526. Tax receipts. 
Govy Hood to T. R. Rhodes, tax collector, Dr. 


Ifome Place, 1,500 aeres of land, valued at. _-- $20,000 
pene, Come nai L100 


Total value taxable i 


Poll tax ssi ch iain epi al laa tial lnc eae: apes apd ae aa | 

Bomues tax, BS aaliee Ge kn ee cin. cooenene = 40 20 
iowa @ § ~: - i allt, in stun lial SO 40 
Interest 63 ss ¥ ° i i a 


State tax for 1871, 4 mills on the dollar_................ 80 40 
Funding debt, as 3 . insta eceleinlaiasn > aa 
Special levee tax, 4 ss 2 : inissicinctn in: «dnd iad SO 40 


i i 433 15 
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Purses 60%, 1575, FOG Gh Git Bik ccna ccccnesevcte.. IG 


ORNS DENNIS ON Seay © Us ikccike coincceanese (30 Oe 
PF NE RII cadocic tulind denne ensiniminnne 80 40 
186 644 20 


Rec’d payment this the 13th day of Jan’y, 1873. 
T. B. RHODES, 
By S. D. OLIVER, 
Dy Collector. 


Endorsed: 13. Filed Dee. 20,’77. T. J. Galbrath, d’y cl’k . 


No. 527. CoLLECTOR’s OFFICE, 
PARISH OF CARROLL, LOUISIANA. 


Hood & Wilson : 
Govy Hood to T. B. Rhodes, tax collector, Dr. 


346 acres of land; total value taxable property, $7,000. 


a Ee I sce ice s'eeventsenasnbnmensuns cehimvenionen $1- 
School tax, 2 mills on the dollar $14 
Levee tax,4 “ OO de 
nterest, 64 ' iE icaieiit ctaci ella ltiakahclt alas igi) at 
Interest, 63 ; ss 15 50 
State tax,’71,4 “ cea Reo RR aoe IPERS DTP OE? 28 
Funding debt, 1 mill on the dollar... ..-.......----.... 7 
special levee ta RESETS TET at MI 28 
Special | tax, 4 mills on the doll 8 
ry a : — ~ 
SLE LE LI LAL AOI ARG ET 150 50 
Perse 60x, 1673, 300% On Siale tex... nnn onc ewe cnn 4? 
Special parish tax, 72, $ mill on the dollar.-.--.-..._--- 3 50 
* . jail tax, _ ee 1, alee eneelinas dake 28 


Ree’d payment this 13th day of Jan’y, 1878. 
J. B. RHODES, 
By 8. D. OLIVER, 

D’y Tax Collector. 


Endorsed: No. 14. Filed Dee’r 22,1877. 'T. J. Galbrath, d’y el’k. 


ee 


gi sat tell 
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Wild Lands. 
-~CoLvecror’s Orrice, PARISH OF CARROLL. 
Govy Hood to T. B. Rhodes, tax collector, Dr. 


187 1,992.75 acres of land, valued at $5,000. 
Total value taxable property, $5,000. 


es Se ee ee nine ca nwce ena Oe 
ws" £. ae <a coarse ermnmmevemnn enue ae 20 

Interest, 63 " "4 iitiinn star aus soem wie, eee ae 32 50 
State tax for 1876, 4 mills on the dollar... --- .----- 20 
Funding debt, . * , dng 5 
Special levee tax, 4 “ : now sain ane 20 

se wis coccnneenk ee a fee 
core oe, 2. eee Ge eee ORE... 20 .<ccunmunenenun oU 

I OO Fe ie hr ee cciee nnn cde ieee 2 50 
aa es enim ss vain ennai ees lin 20 
160 


Rec'd payment this 13th Jai’y, 1873. 
T. B. RHODES, 
By 8S. D. OLIVER, 
Dy Tax Coll’r. 


Endorsed: No. 15. Filed Dee’r 20,’77. T. J. Galbrath, d’y el’k. 
Hood's Home Place. 
CoLLecror’s Orrice, PARISH OF CARROLL. 


Henry Frellsen to E. H. Masters, tax collector, Dr. 


1,500 acres of land, valued at $30,000. 
Total amount of taxable property, 30,000. 


es Se ee ee Oe Oe . ..., owe waisienmunaaeiee $60 
aoe. * -@ 4 Rr a as asiiisiiealad sale 120 
Interest, 1870, 43 mills on the dollar......-...-.--.-- ci 
State, . | ive . siepesen canal tuiibbadiiaa allel aaa 120 
le i iwcco sane dba Ce 
Reg. parish tax, $60 on State & — M. for 1870_--.------ 108 
Spe. ” 20 % on State & — M. for 1870... ..--- oO 
Road «& bridge ao: * . SFO ckiicinctntiieadl 72 
651 

188 Ree’d payment Feb’y 3d, 1872. 


kK. H. MASTERS, 
Tax Collector. 
A. C. HOSSMAN, Deputy. 
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CoLLECTOR’sS OFFICE, 


PARISH OF CARROLL, LOUISIANA 


Hood & Wilson Place—Mr. Henry Frellsen, New Orleans, to E. 
Masters, tax collector, Dr. 


350 acres of land, valued at $17,500. 
Total value taxable property, $17,500. 


H. 


Se UNE ar MOTD OU AO i sc ccceininiiel es ction asides nese $35 
Lev ee, $6 4 és 66 14-5 EEE TOE IT ES et NE TROD PR ES 70 
Interest 434 “ és gi: ae aeons stalititinctaleian: aiaaniapiaiiic 78 7d 
State tax, 4 “ . a a ee 70 
I Te iin acetic cic alinsilccipbennermmn dared $253 75 
Parish tax, 18—, 60% on State tax, 1 mill ‘siniiinibiancmmee 6: 
Special © 18—, 20% a 1 Ae esate a de = Wee rene eennemrer ae? 21 
R. & B. SO . a gate IRE Ree 84 
Total am’t of State & parish taxes........---.---. $421 75 


Rec'd payment, less 40 per cent. on R. & B. tax, this 3rd of Feb’y, 


1872. 


Kk. H. MASTERS, 


Tax Collector. 


QO. C. HOPMAN, D’y. 


Endorsed: No. 17. 6364. Filed Dee’r 20,’77. T. J. Galbrath, 


d’y cl’k. 
CoOLLECTOR’s OFFICE, PARISH CARROLL, La. 


Govy Hood tract—Henry Frellsen, New Orleans, to E. 
189 Masters, tax collector. 


1,993 acres of land, valued at $5,000. 


School tax, 2 PRE Tan DE MER Es SP ease ao em ena a $10 


a tes asi chatac saliiedeiie dolinsadmlins 20 
65M i Ee Rr eR Pa OSE RT SN OR 22 50 
NE eS 
SSE RSI INCA TE SOR EE oT Rie perry 74 50 
Parish tax, 18—, 60%, on State tax & — mill.--.-------- 19 20 
ee RE Pere ea 
tee ae. . I licks ei J vs wc saciipnid adacitiag ables teiatagaeee 
Total am’'t State & parish taxes_............. ...... $112 90 
State penalty, 25%: parish penalty, 25%; 9.60; auditor’s 
i client 
Printer’s fee, $3 ; counter ad hoc, $2: recording, $1; notice, 
a i wile cediaes a ale engin 6 25 
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Rec'd payment this 13th day of January, 1873. 
T. B. RHODES, 
By S. J. OLIVER, 
Deputy Tax Collector. 


CoLLECTOR’s OFFICE, 
PARISH OF CARROLL, LOUISIANA. 
(Govy good tract)—Henry Frellsen, New Orleans; Sparrow & 
Montgomery to E. H. Masters, tax collector, Dr. 


1,993 acres of land, valued at $5,000. 
Total value of taxable property, $5,000. 


eee Oe re ee te nn wwe cme ee 
Levee és 1 66 sé bs LA ere SM HT EIS ot - 
mine. 2 * A ig ia nica a ioel ieduliabiniion 

State tax, 1860, 24 milis on the doll. ..................... .12 @ 
190 wists iouiiainniieisibdeess <aaaas $37 50 


) 

2 
Parish tax, 1869, 100% on State tax............. 2 
Special tex, 1960, 100% ow Giate tax...... 2. ccsncucace.. & 
CIS UNE oii ii int Adkdn one nmieiinin eae 


Total am’t of State & parish taxes....---.---..... 188 75 
Rec'd payment this 25th day of July, 1871. 
KE. H. MASTERS, Tax Coll’r. 
Knudorsed: No. 19. Filed Oct. 20, 1877. ‘T. J. Galbreth, d’y el’k. 


[ Written across the face. ] 
[If you own this land in addition to the Hood Home Place of 
500 acres, then pay this tax. Your deed will show whether you 


own it or not. 
SPARROW & MONTGOMERY, Aft’ys. 


COLLECTOR'S OFFICE, 
PARISH OF CARROLL, LOUISIANA. 


Henry Frellsen, New Orleans (Hood Home Place), to E. H. Masters, 
tax coll’r, Dr. 


1,500 acres of land, valued at $30,000. 
Total value taxable property, 30,000. 


ete Deut Fe I I i cccscnisinitn ts een sisi 
ee  £ Pe P< galdddiiiesniiin visimenciiiiiananaidasiiditiinlian 30 
EERE Ride Nae ane AD A sein: Salgs Sot Ree a NT eae IE eT ee 
State tax, 1860, Zh mille om the Goler.....-...nencwsene 10 
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Pari tax, 1600; 160% on Biate taxunnccciccunendssmeds. Te 
Special “ i “ gi ORE SIE IN A Ik 20? 
Court-house, 200% “ “: Ms uiheniiaaelinibia aden 270 

Total am't.of State & parish tak. .n.acs<cnnnesoun 652 


Ree’d payment this 25th day of July, 1871. 
E. H: MASTERS, 
Tux Collector. 


Endorsed: No. 20. Filed Dec’r 20, 1877. T. J. Galbreth, d’y 
cl’k. 
[Written across the face.] 


Approved. 
You can pay the parish special tax in scrip. 
Jan’y 12, 1871. 
SPARROW & MONTGOMERY, Alt’ys. 


Fronting on Lake Providence, west by Oakland plantation, east 
by land estate of Elizabeth Blackburn, south by land of estate of 
John S. Chamblass, est. of Elizabeth Blackburn; 1,500 acres, more 
or less. 


191 COLLECTOR'S OFFICE, 
PARISH OF CARROLL, LOUISIANA. 
Henry Frellsen, New Orleans (undivided 3} of Hood & Wilson Place), 
to Kk. H. Masters, tax collector, Dr. 
350 acres of land, valued at $17,500. 
Total value taxable property, 17,500. 


ore Ger 2 abtee OO TO GOIN so onic wccumememeimens« ak 
oe 2 ” 4 a 17 350 
Interest, Ee rats a eR TD OL 7 Er aE Ta 39 
eats tax, i860, Z> milis on the dollar... success; « 43 79 


paren tax, L0ce, 100% on State tax .. 22. ncces ences cue i8 79 
Special “ ae -. ies oe eee 
EE” EEE I ott ee eee aan TOTNES NED TE 


Total am’t State a parish ae aS 


Ree’d payment this 25th day of July, 1870. 
KE. H. MASTERS, 
Tax Collector. 


Endorsed: No. 21. Filed Dee’r 20, 1877. T. J. Galbreth, d’y 
cl’k. 
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[Written across the face. ] 


Approved. 
You can pay the parish & special tax in scrip. 


Jan’y 11, 1871. 
SPARROW & MONTGOMERY, Ailt’ys. 


Bounded on the north by Lake Providence and Arbington plan- 
tation, west by lands formerly belonging to G. G. Wilson, east by 
Mississippi river and 80 acres formerly owned by Robert J. & Lu- 
cinde Chambliss, and part of lot on old town of Providence, atm’t’g 
in the aggregate to 700 acres, this undivided half including all 
parts of lands included within said limits, including lots. The half 
of the parish taxes only have been collected on this bill. 

July 25, 1871. 

E. H. MASTERS, 


Tax Collector. 
CoLLector’s OFFICE, 
PARISH OF CARROLL, LOUISIANA, 
Govy Hood (Providence town lots) to T. B. Rhodes, tax collector, Dr. 


Town lots, valued at $3,800. 
Total value taxable property, 5,800. 


Bemeee task, F video eeenencvnititbin cece 7 60 
Levee “ a . se es cab aims ediesas eae 15 20 
Interest, 6 . via A © Gedediicsts etcebaans 24 70 
St; ‘ tax, 1871, 4 mille on the dollar...<. sconscce- 15 20 
192 Funding debt,1 “ ones yeni. 3 80 
oe i J {ae 
i CN cE Ceram Ae ace Te 81 70 
Parish tax, 1871, 100% on State tax, 1872, } mill------ } 15 9 
: “1 2» 20 
Sel Ah Wiis circa ote at eonie one anioeae 
Total am’t of State & parish taxes_...........--.. 96 90 


T. B. RHODES, 
By S. D. OLIVER, 
Dy Tax Coll’r. 


Endorsed: No. 22. Filed Dee’r 20,’77. T. J. Galbreth, d’y cl’k. 


Rec’d payment this 13th day of Jan’y, 187: 


Exhibit J, annexed to the deposition of Govy Hood, deed of con- 
veyance from Henry Frellsen to Govy Hood, is transcribed in full 
on page 106 of this transcript. 
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193 Exurpir —, Annexed to Govy Hood’s Deposition. 


FRELLSEN & STEVENSON 
v. No. 3582. 
GEORGE G. WILSON. 


To the hon’ble the judge of the tenth dist. court for the parish of 
Carroll, State of Louisiana: 


The petition of Henry Frellsen and Jno. A. Stevenson, residents 
and merchants of the city of New Orleans and doing business under 
the firm and style of Frellsen & Stevenson, with respects show- that 
for a valuable consideration George G. Willson, of your parish, is 
justly and legally indebted to your petitioner in the sum of eight 
thousand seven hundred dollars, with 8% per annum interest from 
the Ist day of June, 1856, for this, that on the 25d of May, 1856, the 
said George G. Willson made and executed his two certain promis- 
sory notes, whereby he promised to pay to Govy Hood or order, re- 
spectively, on the Ist day of January, 1857, and on the Ist day of 
January, 1858, the sum of $5,650, with 8% per annum interest from 
the Ist day of June, 1856, as will appear more fully by ref- 

erence to the two notes annexed, marked, respectively, A & 
194 5B, made a part of this petition. 7 
Shows that on the note payable on the Ist day of January, 
1857, there has been paid and said note is credited with $4,650, 
leaving a balance due on said note of $2,000 March Sth, 1857, and 
bearing 8% interest from the 1 June, 1856. 

Petitioners show that in due course of trade, for a valuable con- 
sideration, they are the holders of the two said — by endorsement 
from the said Govy Hood thereof; that amicable demand of payment 
has been made and refused. 

They show further that in order to secure the prompt payment of 
said notes the said Willson specially mortgaged to and in favor of 
the said Hood the following-described lands, lying and being in the 
parish of Carroll and described as follows: Lots or fractional sec- 
tions Nos. 30, 31, 32, and 52, in township No. 21, range No. 12 east, 
in the district of lands north of Red River, containing 532 acres, 
more or less, as per copy of mortgage annexed, marked C. 

Your petitioners aver that by the endorsement over to them 
195 of the said notes they became entitled to all the rights of the 
aforesaid mortgage to secure the same. 

Wherefore they pray that said Willson be duly cited to answer in 
your hon’ble court and upon trial had that they have judgment 
against said Willson for $38,700, with 8% per an. interest from the 
Ist day of June, 1856, and that the mortgage made to secure the 
notes sued on be recognized, and that the property therein bypothe- 
cated be sold to pay the same, and they ask for costs and general 
relief. 

M. DUBOSE, 
Att’y for Pet’rs. 


2 A te i te ae gan 
Sees 
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Act of Mortgage. 
STATE OF LoursiANA, Parish of Carroll: 


Be it remembered that on this 23d day of May, 1856, before me, 
Saunders D. Oliver, recorder and ez officio notary public in and for 
the said parish— 

Personally came and appeared Govy Hood, a citizen of the county 
of Marion, in the State of Kentucky, together with the witnesses 

hereinafter named and undersigned, who declared and said 
196 that whereas on the 23d day of March, 1846, this appearer, 

by an act under private signature, did seil, transfer, and de- 
liver unto George G. Willson and Letitia Ann Hood, his wife, for the 
nominal consideration of $6,650 cash, the following-deseribed lands, 
lying and being situated in said parish, known and described as lots 
or fractional sections Nos. 30, 31, 32, and 52, in township No. 21 of 
range No. 12 east, in the district of lands north of Red River, con- 
taining 532 acres, more or less; and whereas no part of said price 
has ever been paid, and that the real price to h: ave been paid by the 
said Wilson and his said wife was the sum of $73 per acre for said 
land: Now, in order to fully ratify said private act of sale and to 
fix the price then agreed to be paid by the said Wilson and wife, 
the said Govy Hood declared by these presents that he does hereby 
ratify, confirm, sell, and convey unto George G. Wilson, and the 
ininor heirs of the said Letitia Ann Hood in the title to the within- 

named lands against the claims or demands of all and 
197 every person will forever warrant and defend. 

Now, in order to secure the payment of the price of the with- 
in named Jand, the said George G. Wilson has this day executed his 
two certain promissory notes, bearing even date herewith, for himself 
and as tutor of the minor heirs of the said Letitia Ann Hood, pay- 
able to the order of Govy Hood, each for the sum of $6,650, and 
bearing interest at the rate of 8% per an. from the Ist day of June 
next, 1856, the first of said notes to become due & payable on the 
Ist day of January, 1857, and the second to become dueand payable 
on the Ist day of January, 1858. 

And in order to secure the payment of said notes the said Wilson 
declared that he does hereby specially mortgage and hypothecate 
to and in favor of said Hood all of the within-named lands, hereby 
binding himself not to alienate or encumber the same tu the prdju- 

dice of this mortgage, hereby confessing Judgment in favor of 
198 said Hood for the amount of said notes, which are by me, re- 

corder, paraphed “ne varietur” in order to identify them 
with this act. 

And to these presents also personally came and appeared the said 
George G. Wilson, acting for himself and as tutor of the heirs of 
Letitia Ann Hood, who declared that he acce pts this act with all its 
clauses and conditions and dispenses with the production of a certifi- 
cate of mortgages. 
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And it is further agreed between the parties that if the said tracts 
of land should contain more than 532 acres, then the said Wilson is 
to pay for such surplus at the rate of $25 per acre, the exact num- 
ber of acres of said land to be ascertained by a survey or an inspec- 
tion of the certificates of entry, which the parties have lost or mislaid. 

The interlineation of the words “the above-named lands” on the 
first page made before signing. 

And in case there should be a less number of acres than 
199 532, then a deduction to be made for such minors (minus) at 
the rate of $25 per acre. 
GOVY HOOD. 
GEORGE G. WILSON. 
Attest: ST. L. KNOX. 
ELI HARRIS. 


lst Note. 
$6,650. | PROVIDENCE, May 23, 1856. 
On the first day of January next, 1857, I promise to pay to the 
order of Govy Hood $5,650, for value received, with interest at the 


rate of 8% per annum from the Ist day of June next, 1855, until 


paid. 
GEO. G. WILSON. 


[ Written across the face. ] 


Ne varietur. 
Providence, parish of Carroll, La., May 23, 1856. 
S. D. OLIVER, Recorder. 


Received, New Orleans, March 5, 1857, on the within note $4,650 
of the principal & interest thereon this date, leaving still due $2,000 
of the principal and the interest on same from the Ist day of June 


last, 1856. 
FRELLSEN & STEVENSON. 


2d Note. 
$6,650. PROVIDENCE, May 23, 1856. 
On the Ist day of January, 1858, I promise to pay to the order 
of Govy Hood $6,650, with interest at the rate of 8% per annum from 
the Ist day of June next, 1856, until paid. 
GEO. G. WILSON. 


[Written across the face. ] 


Ne varietur. 

Providence, parish of Carroll, La., May 23, 1856. 
S. D. OLIVER, Recorder. 
GOVEY HOOD. 


GOVY HOOD ET AL., &¢. 


Srate oF LourstaNna Parish of Carroll : 
I hereby certify that the within and foregoing is a true and cor- 
rect copy of the original act on file and of record in the re- 
200 ~=corder’s office of said parish and State. 
Given under my hand and the seal of said office, at the 
town of Floyd, La., this the 16th day of May, A. D. 18099. 
(SEAL. ] W. W. RIFE, 
Yy Recorder. 
201 Testimony of E. E. Norton. 
Kk. EK. Norton, Assignee, 
Us. » | 1414. 
Govy Hoop ef als. j 
Testimony taken in behalf of complainant, by consent, in the office 
of Rouse & Grant, No. 3} Carondelet street, New Orleans, this 9th 
April, LSS]. 
Present: John D. Rouse & E. H. Farrar, Esqs., for complainant 
John A. Campbell & H. G. Morgan, Esqs., for def’t-. 


Sammie 


{. E. Norton, sworn for complainant, says: 


By Mr. Farrar: 

(. You are the complainant in this case? 

A. Yes, sir. 

(). Do you know Govy Hood ? 

A. I do. 

(. Do you know Henry Frellsen ‘ 

A. I do not know Henry Frellsen. I do not know that I ever 
saw lim. 

Q. Do you know what kind of a looking man he is? 
202 A. Ido not; I have not the slightest idea. 
Q. Do you know whether he is old or young? 

A. I do not. 

Q. Do you know whether he is light or dark? 

A. I don’t know; I cannot give a description of the man; I can- 
not say what kind of a man he is. 

Q. When did you first become acquainted with Govy Hood? 

A. I think it was in 1868. 

(. Under what circumstances ? 

A. He had filed a petition in bankruptey and I was his assignee 
in bankruptey. 

Q. Did you see him at the time he filed his application to become 
a bankrupt? 

A. I don’t think I saw him until after he had filed his petition. 

Q. How long afterwards; do you know ” 

A. It was soon after I was appointed assignee in bankruptey. 

Q. Do you remember where you saw him? 

A. I saw him here in the city; I think in my office. I sent for 
him. 


} 
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203 Q. What did you send for him for? 
A. I wanted to examine him in relation to his estate. 
(). Did you examine him? 
A. I did. 
Q. What questions did you ask him? 


Mr. Campbell objects to any conversation which the witness may 
have had with Govy Hood about his estate or to anything that the 
Witness may state as having taken place between him and Govy 


Hood. 


A. IL asked him with reference to his estate in bankruptey. There 
was a rule of court which I am satisfied at the time required the 
assignee to examine the bankrupt; at any rate,l had the right to 
examine the bankrupt under the law. 

Q. Did Mr. Hood surrender anything in bankruptcy ? 

A.-He surrendered, I think, eight lots of ground at Lake Provi- 
dence. 

@. What became of these lots ? 
204 A. I got an order to advertise them for sale, and I sold 
them. 

@. For how much ? 

Mr. Campbell objects to the statement of the witness of whatever 
is stated of record. 

Q. When did you first see Govy Hood after his examination ? 

A. I saw him quite a number of times during his bankruptey, 
but I cannot state the precise time. I had quite a good many con- 
versations with Hood with regard to his bankruptey. 

Q. Did you ever have any conversation with Gen'l Sparrow and 
Henry Frellsen about the bankruptey of Govy Hood ? 

A. I had a conversation with Gen’l Sparrow about Govy Hood. 

(). When? 

A. I cannot state the precise time. General Sparrow was my ad- 
Viser up in that section of the country, and, 1 think, 1 had conver- 

sutions several times with him with reference to this matter. 
205 Q. Did you ever have any conversation with Gen’'l Sparrow 
and Henry Frellsen in company ? 

A. I have no recollection of ever having seen Henry Frellsen or 
having any conversation with him on the subject. I should not 
know Mr. Frellsen if I saw him. I have not the slightest idea of 
who the man is or any knowledge of him. 

Q. In the testimony taken in this case Henry Frellsen testifies in 
the following words, which | will read to you from page 20, where 
he says: “I agreed to do so, and we met there that evening, and 
Norton then repeated to me the above, as Sparrow had told me, to 
wit, that he would bring the Hood property sold to me by the sheriff 
into the bankrupt court if [ did not pay him $1,000, and I declined 
to pay him that amount, stating that the sheriff’s sale to me was 

bona fide and in no way simulated, and my. motive in giving 
206 the right of redemption to Hood was my friendly acquaint- 
auce with him, and also my objection to becoming the owner 
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of that extensive property, as my business engagements in the city 
rendered it impossible for me to attend to the management of it and 
to spend any time up there. Did Norton make any demand for 
monies from you; and, if so, what was the cause of the demand? 

“A. I have already answered that. 

“(). What did he threaten if the money was not paid and what did 
le promise if the money was paid ? 

“A. | have already answered that. Mr. Norton promised that if 
I would pay him $1,000 he would not interfere with the property, 
but otherwise he would at all events give me great trouble.” 

Q. Now. did you ever have any such conversation with Mr. Henry 
Frellsen and Gen’l Sparrow? Did you ever make any such promise 

or any such threats ? 
207 A. Well, I will not say that Mr. Frellsen has testified falsely, 
but I say this, that I have no recollection and have no concep- 
tion of the conversation that Mr. Frellsen has there stated. I have 
had frequent conversations with Gen’l Sparrow, but I never saw Mr. 
Frellsen in my life, to my knowledge, to know him, and [ don’t 
know the man to this day. 

Q). Did you ever have any knowledge of any agreement between 
Govy Hood and Henry Frellsen with reference to the property which 
purports to have been bought by Henry Frellsen at sheriff’s sale? 

A. IT never knew of any agreement existing between Govy Hood 
and Henry Frellsen until I learned of it by way of Judge Wvly ana 
Mr. Govy Hood’s son-in-law, Mr. Irvine, about the time this suit was 
brought. ; 

(). In that conversation between yourself and Gen’l Sparrow did 

Gen’l Sparrow show you or bring to you knowledge or in- 
208 form you of any agreement between Govy Hood and Henry 

Frellsen, made either prior to or subsequent to the sale in 
September, 1868 ? 

A. He never did, but always tried to satisfy me that everything 
was just and lega! between him and Frellsen, so much so that I be- 
lieved him, because he was my adviser up there. 

Q. What do vou mean by your adviser up there ? 

A. He was doing more or less business up there for me. 

(). In the parish of Carroll? 

A. Yes, sir; he was my correspondent and [ had business with 
him. 

Q. In other negotiations ? 

A. Yes, sir. 

Q. You stated that Gen’l Sparrow convinced you or attempted to 
convince you that everything was fair between Govy Hood and 
Henry Frellsen; did you ever question him about the matter? 

A. The reason I spoke to Gen’l Sparrow in reference to the 

209 matter at all was that I had heard that Govy Hood had been 
reputed to be one of the wealthiest men up there—worth from 

half a million to a million of dollars—and I thought it strange that 
he did not surrender anything in his bankruptcy at all, and I told 
Sparrow to find out if there was any fault, fraud, or collusion. He 
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took great pains to satisfy me that everything was right, and, among 
other things, spoke of Frellsen. 

Q. Did he speak of a counter-letter between these parties? 

A. He never informed me of any counter-letter or agreement be- 
tween these parties. 

Q. Did you take any steps to justify the suspicions that you had 
in the bankruptey of Govy Hood? 

A. I did. 

Q. What steps did you take? 

A. T got a person to go to Lake Providence and examine into the 
matter. 

@. Who was that person ? 

A. My recollection is that it was Mr. Lyons. 

210 Q. Did you ever receive from Mr. Lyons any report of his 
examination ? 
A. No, sir; I never did. 
Q. What did he report to you as the result? 
A. He never reported to me anything, but he wrote to my attorney, 
and I turned the matter over to my attorney to find it out. 
(. Who was your attorney ? 
A. Mr. A. De B. Hughes. 
Q. What did your attorney advise you as the result of this exami- 
nation ? 
Mr. Campbell objects to anything coming from the attorney to the 
witness. 
A. My attorney told me,’after looking the matter over, that there 
ras no ground fora suit against Govy Hood and no evidence or facts 
that would warrant any proceedings in the matter, and the thing was 
abandoned. 
Q. When did you obtain a knowledge of the counter-letter and 
agreement between Govy Hood and Henry Frellsen, and how 
211 did you obtain it—from what source did you obtain it? 

A. Judge Wyley called upon me and asked me or told me 
that he knew where there was a large amount of property that be- 
longed to an estate in bankruptey, and asked me if he would furnish 
evidence and information would [employ him as an aiterney in the 
case, and I told him that [ had no objection. He said he had been 
attorney in a case where there was a large disclosure of property, and 
I said I had no objection if he took a case where I was assignee; that 
I supposed the creditors wanted to bring it into the estate, and he 
said, ““ Yes;” and at that time I asked him who the bankrupt was, 
and he would not tell me, but afterwards he told me it was Govy 
Hood; that in a case between Govy Hood and Henry Frellsen there 

had been disclosed upon the trial a large amount of property 
212 = that belonged to Govy Hood, which had been covered by a 

man named Frellsen, and that they had recovered the counter- 
letter which showed that, and he showed me sufficient evidence to 
satisfy me that there was a cause for action, and I told him to go 
ahead. And there was also in company with him a man named 
Irvine, the son-in-law of Govy Hood, from whom I got pretty much 
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the same information. I had a general history of the case from him 
as well as from Wiley. 

Q. What did you do when you received such information ? 

A. I told Wiley to file a bill in chancery to bring that property 
into the bankrupt estate. 

Q. How long after vou received that information was the bill filed? 

A. Probably within a month. I don’t recollect the precise time. 

@. Prior to the information from Judge Wiley and just be- 

213 ~—s fore the commencement of this suit, did you have any knowl- 

edge of any facts which would have enabled you to recover 

the property formerly belonging to Govy Hood and sold to Henry 
Irellsen, set forth in the bill of complaint herein ? 

A. I had no knowledge of any facts until I got them from the 
face of the counter-letter. I did not know even of the suit between 
Frellsen and Govy Hood unti! I was told by Wiley. 

Q. Llow far is it from New Orleans to Carroll parish ? 

A. I cannot tell you the distance, but I believe it must be over 
400 or 500 miles. 

@. Under what circumstances and at whose solicitations was your 
resignation as assignee in bankruptcy in the case of Govy Hood 
sent in? 

A. Mr. Wm. Grant called at my office one day and asked me if I 
had any objection to resigning my assigneeship in the bankruptcy 
of Govy Hood, and [ told him [ had not, providing he would pay me 

my fees. 
214 (. Did you receive any fees in the case? 
A. I did receive Govy Hood’s note, signed by some other 
partv—lI believe Hall was his name—for $200. 

(). What is the date of that note? 

A. I have not the notes, but I have a copy of it, which I will pro- 
duce. I think it is the date of his discharge, January 27th, 1871. 

(. What were the terms of the note? 

A. It says, on the 15th November, 1871, we promise to — the 
order of ourselves $200, for value received, signed Govy Hood, 
David Hall. 

(). What did you do with that note ? 

A. The original was sent to S. G. Parson, attorney-at-law, January 
16, 1875, four years afterwards. 

Q. Did you ever receive anything on that note? 

A. I never received anything on that note. 

Q. Was that all that you ever received from Govy Hood ? 
215 A. I sneak from what I think aboutit. I cannot tell for 
certain, but I know that in getting his discharge there was a 
certain amount to be paid to the clerk, registrar, and marshal/, and 
[ think he gave mea certain amount for that purpose. [am not 
clear about it, but I have no recollection of receiving a dollar m y- 
self. If he paid me it was for getting his discharge. 

Q. The cost accrued by the clerk, register, and marshal up to that 
date ? 

A. Yes,sir; thatis my recollection, and [ will give you my reasons 
On his examination before the register and before myself, I was sat’ 
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isfied that he wasa very poor and a very old man, and that he had 

nothing to pay me with, but that he would pay me on some future 

day, and on that account I got him through and assisted him in 
getting his discharge. I believed the man was so poor that 

216 ~=he could not pay anything, and did not pay any attention to 
_this note for four years aiterwards. 

Q. State what took place between you and Mr. Grant? 

A. He asked me if I had any objection to resigning my assignee- 
ship in the bankruptcy of Govy Hood, and I told him I had none; 
that I never received a cent. in the bankruptey, and if he paid me 
my fees | would be glad to resign; and I asked him what object he 
had in my resignation, and he said that a gentleman had ealled on 
him and said he would give him $200 if he could get my resigna- 
tion as assignee in the case of Govy Hood, and I said if you 
will write my resignation and get it accepted I will be satisfied. | 
have never received anything, and I will resign; and I asked him 

then what does it mean, und he said he did not know; that 
217 = thegentleman did not tell him what it was, only thatifhe would 

get Norton’s resignation in the ease of Govy Hood he would 
give him $200—that is, give him $100 and me $100—and_ I took it 
to the jadge myself and asked him to accept it, and the judge would 
not accept it, but he wanted it referred to Register Kellogg to exam- 
ine and report, and I told the judge I would not pay the expense and 
did not pay the expense, and I told him about how much I was 
offered for my resignation and what the arrangement was to be. 

Q. Was that before or after you had the conversation with Judge 
Wiley ? 

A. It was some time before I had any conversation with Judge 
Wiley. The Judge said he would refer it to Kellogg,and I said Kel- 
logg would charge $100 for it, and [ said you may accept it, if you 

lease, or not,and I left it with him, and he did not accept it. 
218 Q. What was the next information that you received in the 

bankruptey of Govy Hood after this presentation of your 
resignation ? 
A. I should think that it was within 2 or 3 months that Wiley 
came to me and told me about this property. 
©. What did you do then with reference to your resignation ? 
A. I told him [ thought I had resigned, and when I left I left it 
with Mr. Grant for the judge to accept my resignation, and [ thought 
he had aecepted it, and Mr. Grant told me that he looked at the rec- 
ords and my resignation was not accepted. I then told him if such 
was the case to then go ahead, and all that he had to do was to get 
soinebody to help him; that [ did not want to have anything to do 
with it. 
Q. Did you ever make any demand for money from Govy Hood 
as a condition for obtaining his discharge, and tell him he could get 
the money that you demanded from some other party ? 
219 A. I have no recollection of any such conversation with 

Govy Hood. L simply state, as I said before, | became satis- 
fied that really he was a very poor man anda very old one, and I 
wanted to help him through ; and he said he had not a cent in the 
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world and not a friend to raise it from; that his property was all 
gone; that it had been lost in the war and sold out by creditors. If 
I had thought he had any property I should have required him to 
first pay fees. 

Q. Did you ever tell him to go and demand the money which you 
required to be paid by Henry Fretlsen ? 

A. I don’t think I ever did. I have no recollection of any such 
conversation at all, because I was thoroughly satisfied that there was 
nothing to pay me out of his estate, or that [ could not recover any- 

thing from his estate, and I allowed it to pass out of my mind 
220 ~—until Wiley called my attention to this suit and the discovery 
of this property. It passed entirely out of my mind. I con- 
sidered Govy Hood a very poor inan, and was told so by his neigh- 


bors. 
Cross-examined by Mr. CAMPBELL: 


Q. Who introduced you to Govy Hood ? 

A. I cannot tell you that. I should judge from my impressions 
that it was General Sparrow, who was acting for me. 

Q. He was the attorney of the bankrupt ? 

A. He put him into bankruptcy, but I don’t think he continued 
In it going through. 

Q. Was there anybody else continuing it ? 

A. It strikes me there was some man in the city that had some- 

thing to do with it. However, in the end | will answer in 
221 this way: My impression is there was some lawyer in town 
that was attending it, but I am not certain. 

(). Do vou know or hear of the amount of property that Govy 
Flood had—I am speaking now of the year- 1868 and 1869—-pending 
the period of bankruptey? Did you make inguiry as to what his 
estate had been and what his condition had been ? 

A. Yes, sir: I think I did. 

Q. What did you learn’ 

A. I had been told that he had quite a large amount of property 
before the war and prior to his bankruptcy. Some time previous 
he had been lusing money, getting into debt, and becoming embar- 
rassed, aud lost his property. 

(2. Did you understand what the character of his property was? 

A. I understood it was real estate. After the war he lost his 
negroes. It consisted of a large amount of property—negroes and 
7 plantations. By the freedom of the negroes he lost money 
222 =and became embarrassed, and afterwards lost his entire estate. 

(). Did you ascertain from bim who the other persons were 
who were purchasers of his estate? 

A. IT understood that the property had been sold on a judgment, 
and [ know Govy Hood told ine himself that his property had been 
all sold by judgments. 

Q. Did he tell you who purchased it? 

A. I don’t know, but, at any rate, I learned that a judgment cred- 
itor in the city was a man by the name of Frellsen. 
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Q. Did you make any inquiry of the factor Frellsen with regard 
to it? 

A. I don’t know. 

%. Do you remember having seen him with reference to that? 

I don’t know that I did; no,sir. I don’t know where he lived 
or ort his offee was, but [ am certain [ never was in his office 

and never talked to him on the streets, and he was never in 
223 my office, to my knowledge. 

Q. Is there anything else in your mind in the ten thousa nd 
negotiations that you had where — the same want of recollections 
of persons and things? 

A. I have told you it is not my character to threaten any one, and 
it is not my character to demand anything of a man as blackmail. 
I have never done it and never practiced it, and I don’t believe I 
ever did iton Mr. Frellsen. I had no reason to make any such de- 
mand on Mr. Frellsen. 

(. How much money was deposited by Govy Hood at the time of 
his bankruptcy ? 

A. Deposited with whom ? 

Q. Into court. 

A. That I cannot tell you; it is not in my department. 

Q. Did you ever get any portion of that money ? 

A. No, sir. 

Q. You do say that you did get some money from him—how 

much money was that? 
224 A. My recollection is that in order to get his discharge as a 

bankrupt he had to pay the register, the cler k,and the marshal ; 
that was the condition before the y would m: ake any reports, that the 
money had to be paid up. My recollection is this, that I gave him 
credit for the amount he paid, whatever belonged to the clerk, reg- 
ister, and marshal, and also to the assignee, after the fit deposit of 
their fees, and until their fees were paid the bankrupt could not get 
his discharge, and in a friendly way [ undertook to get his discharge. 

Q. Did you pay any money to them ? 

A. Yes, sir. 

@. How much money did you get? 

A. My recollection is that I never got any personally. 

Q. | want to know how much he paid into your hands. 

A. I am not clear about that. I should rather take his 
225 statement about that than my own. It has always been in 

my mind that I took a note. 

Q. Every efficient assignee keeps an account of his acts. Can you 
furnish an account from your books of your acts in the bankruptey 
of Govy Hood? 

A. Yes, sir; respecting a note. 

Q. Have you the items that constitute that consideration of the 
$200 note? 

A. They are not on the books; [am not required to keep them on 
the books; the only things [ am required to keep on my books is 
the account of the estate—what was paid in by the estate and what 
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was paid out; all that is on the books; all other things are indi- 
vidual matters. 

Q. This $200 note has no existence in any book that you have? 

A. That has nothing to do with any creditor excepting the per- 
sonal arrangements with myself. 

Q. It was a mere personal arrange nent between you anl 

Hood ? 
226 A. It was betweerr us for my services in the bankrupts 
estate; [ am entitled to a reasonable compensation for my 
services, and that is a reasonable compensation. 

Q. The date of that transaction was the 27th Jan’y, 1371? 

A. Yes, sir. 

Q. Do you remember the date of his discharge ? 

A. Well, it was about that time. 

Q. You say there is nothing in your books — exhibits what that 
$200 was given for? 

A. No, sir; that was no part of the estate. 

(). It was on the outside of the whole matter? 

A. Yes, sir; outside of the bankrupt estate. 

Q. This bill seems to have been filed on the 10th of July, 1879, 
and seems to have been sworn to by yourself on the 34 of July in 
the State of Connecticut. Who wrote this bill? 

A. It was brought to me by Judge Wiley. 

@. Where? 

A. At my residence in the country ? 

(. Where? 
227 A. In Stroudsburg, Penn. 
Q. In June or July? 

A. Well, about the date that is there. 

Q. It seeins to have been sworn to in the State of Connecticut. 

A. What date ? 

Q. On the 3d July, 1879. 

A. Well, it was in June—a short time before that. 

Q. That it was brought to you by Judge Wiley in Penn.? 

A. Yes, sir. 

(. How did you get to Connecticut ? 

A. Judge Wiley and a gentleman by the name of Irvine both 
wanted me to go to Connecticut to have the bill sworn to. [ got in- 
formation that the property was to be sold and it was going into the 
hands of innocent persons, and it would complicate difficulties in 
the suit; that Frellsen had advertised the property for sale and it 
Was necessary to arrest the sale, and it was necessary to take this 

course in order to stop the sale; that Is the reason. 
228 Q. You and Wiley went to Connecticut to see Judge 
Bellings? 

A. Yes, sir. 

Q. You made the affidavit to it there ? 

A. Yes, sir. 

Q. Was the bill written under any instruction or direction of 
yours ¢ 
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A. Before I left New Orleans I gave Judge Wiley authority to 
bring the suit. 

Q. Wiley made it a condition that vou should employ him ? 

A. That is the first time I had any suspicion of the case. He 
told me that he had been connected in a suit concerning a large 
amount of property in an estate, and he said if I gave him the at- 
torneyship he would continue it. 

Q. What arrangement did you make with Wiley about compen- 
sation ? 

A. We made no arrangement. 

(). No discussion on the subject ? 

A. No discussion on the subject at all. 

Q. You just left him your carte blanche to draw the bill ? 
229 A. Yes, sir; I told him he eould file the bill, and I said 
this—that if he did nut sueceed his fee should be conditional] 
and that he should take the risk. 

@. How much did he assure you on the subject of risk ? 

A. He did not promise me anything. 

Q. Did he promise you that you should not bear the expenses ? 

A. No, sir; no promise as to that. 

Q. Did he speak to you of any other counsel ? 

A. Not up to that time. 

Q. I see this bill is signed by Mr. Semmes and Farrar; how did 
they come into the case ? | 

A. Before I signed the bill he told me that he had associated with 
him other counsel. 

Q. That is, Wiley? 

A. Yes, sir; I told him it made no difference to me: if he suc- 
ceeded he should have his fees, and if he did not he should not get: 
them. 

Q. They were not to come to you for fees after they had gone and 
concocted this bill ? 

A. Well, the bill, I suppose, was drawn after I left, because 
230 Ihad given him authority to go ahead in the matter. 

Q. The bill was brought to you in its present shape into 
Penn. ? 

A. Yes, sir. There may have been some additions made after 
we got to Connecticut. 

(). Had you any knowledge of the statements contained here at 
the time? 

A. I had been told by Irvine or Wiley of these facts; they stated 
that there was a large matter of that in the records in the courts ? 

Q. ‘There had been no better testimony offered to you than that 
of Wiley and Irvine? 

A. That is all, except copies of the papers that they brought. 

Q. Irvine, you say, was the son-in-law of Hood ? ; 

A. Yes, sir. 

Q. In what position did he tell you that? 
A. I think Irvine told me he was working the plantation up there. 
Q. Had you ever heard of or do you have any recollection 


931 of these various plantations and these various transactions 


that you speak of ? 
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A. Well, I knew generally that I had investigated the matter ; 
there were several plantations, probably ; [I could not tell them by 
name, but I heard them spoken of. 

Q. By these two persons ? 

A. Yes, sir; and I knew that Govy Hood’s property consisted, at 
one time, of a plantation at Lake Providence and some wild lands. 

Q. When you affirm in the bill of complaint that — Feb., 1869, the 
said Frellsen pretended to sell one-half of the plantation first above 
described, how much knowledge did you have? You say you never 
saw I*rellsen. 

A. I had this knowledge, that it occurred in the city, down here. 

Q. You say you never saw Freilsen ? 

A. I don’t know that I ever saw him. 

Q. And his pretensions—how should you know anything about 
them ? 

A. Well, the form of the bill; it is usual. 

Q. You have sworn to the pretenses that these lawyers wrote to 

you? 
252 A. I don’t suppose they can recover from Frellsen if they 
do not prove what they allege. 

(). You never saw him at the time and you know nothing of his 
pretensions ? 

A. Well, I never saw him. If we do not prove it the case must 
go; we have stood on the facts, and it is fair to presume certain 
things. 

Q. Did you ever see these plantations ” 


A. No, sir. 
). Were you ever in this parish ” 
\. No, sir: not that | know of. 


Q. And, of course, you never saw Hood, whether he was in pos- 
session or not? 

A. No, sir; I never saw Hood in possession ; I always understood 
he was living on one of the plantations with his son-in-law. 

(). Which was Irvine? 

A. I think it was Boyce. 

Q. Had you any knowledge of the settlement of affairs between 

l'rellsen and Hood in 1871? 
233 A. Only by what I learned from the various parties—Spar- 
row, Wiley, and Irvine. 

Q. When was it that Wiley spoke to you first? 

A. The exact time I cannot state, but I should judge in March or 
April, 1879, the year the bill was filed. 

(). Did he tell you he had lost his suit in the supreme court ? 

A. Well, he told me that he had been engaged in a suit there; 
in fact, 1 did not remember which suit he was in, but there was dis- 
covered a large amount of property; in fact, [ had inferred that he 
was the loser, but he did not tell me that in so many words. I had 
that inference, that he lost the suit. 

Q. And it came into further peculium in the cause? 

A. Yes, sir. 

Q. Did they show you any counter-letter ? 
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A. I think he showed me a copy of the counter-letter—that is, 

Wiley did—but not on this first conversation, but on the trip in the 
North he showed it to me. 

234 Q. Can you tell what sort of a paper it was? 

A. Well, I have read it. I think it was that he, on paying 
a certain amount of money, that Frellsen, was to recover the prop- 
erty to Hood. I think the amount was stated to be $30,000. [ 
don’t recollect exactly as to the exact amount, but he was to re- 
transfer the property. 

Q. Was that your impression, in Pennsylvania ? 

A. That was my impression when I saw the letter there. 

Q. They brought you a copy of the decree of the supreme court, 
which appears upon the bill. 

A. That they bad a copy or entire copy of all the proceedings | 
don’t know, but I know he had a large amonnt of papers; they 
showed me enough to satisfy me that they were correct in their pro- 
ceedings. I think they had a certified copy of these proceedings. 

Q. All the information you got came from Wiley and Irvine, who 

came on to you? 
239 A. I got a portion of it before I left here and a portion of 
it there. 

(. [tis:stated here and you are made to swear: “And, for the pur- 
pose of showing in Frelsen a consciousness of fraud in this transae- 
tion with Hood, your orator avers that after the scathing decision of 
the supreme court rendered in the matter above referred to, and be- 
fore the same came to the knowledge of your orator, the said I rell- 
sen, fearing that your orator should become acquainted with the 
facts of this fraud and would institute these proceedings, attempted 
to procure your orator’s resignation of his office as assignee.” You 
say you never saw Frellsen in your life ? 

A. I say I have no recollection of ever having seen him. 

Q. How did you happen to swear that Frellsen “fearing” when 
you do not know him? 

. His attorney came to Mr. Grant. 

@. Did you see him ? 

A. No, sir. 

(Q. Do you not tell anything but what vou exactly know ” 

236 A. I assume this from the fact that they wanted my resig- 

nation and that they had an object in view in getting it. 

What that object was I did not know, but, on the discovery of this 

fraud, | then came to the conclusion that that was their object in 
obtaining my resignation. 

Q. And so upon that inference your conscience allowed you to 
swear that Frellsen was “ fearing?” 

A. Well, [ always trace a man’s motives. 

Q. I want you to explain the fact. 

A. That is my conscientious feeling. 

Q. I want you to answer a plain question ; how you came to swear 
that Frellsen was fearing ? 

A. I will now answer the question. Mr. Grant, the attorney of 
the firm of Rouse & Grant, came to my office and asked me if I 
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had any objection to send- in my resignation in the case of 
237  Govy Hood, and I asked him what object he had in it, and 

he said he could not tell me; that there was a gentleman 
came to his ofice—he did not tell me his name; he told me he was 
not at liberty to tell me—who wanted to procure my resignation in 
the case of Govy Hood, and from the mystery of the thing and not 
knowing who the man was at that time, offering $200 to have it 
done, I judged that somebody was afraid of something, and I came 
to the conclusion that the thing stamped itself with timidity, 
from the fact that if the person wanted me to resign | would have 
no objection, because I had closed the estate and wanted to resign ; 
but there was thrown around such secrecy and mystery about it 
that I came to that conclusion. If Mr. Morgan had said to me, Send 
in your resignation, I would have done it. 

(). Who is Mr. Grant? 

A. He is an att’y-at-law, of the firm of Rouse & Grant. 

Q. Was he your principal attorney in all bankrupt cases ? 
238 A. He was my attorney in some cases. 

Q. Wherever you employed an attorney he was your at- 
torney ? 

A. No, sir; Ithink not. Hewas doing more business for me that 
other persons. I had several attorneys in my employ. I had Sin- 
gleton & Browne, Mr. Hunton, Judge Cotton, and quite a number 
of other attorneys; it was not exclusively Mr. Grant; also Judge 
Campbell. 

(). He came to you as your attorney ? 

A. No,sir; he did not. He came to me to submit a proposition to 


Q. Did you ever render any final account in that estate? 

A. I think I did render a final account and settled it. 

(). Will you bring that record in your testimony ? 

A. It is settled. There has only been $10 ever received from 
the estate from any effects that were brought into the bankruptcy 

The property surrendered sold for $10, and the printing and 
239 auctioneer’s fees either got me in debt or made it even, but I 
did not get anything so as to have it settled. 

Q. Did any person other than Mr. Grant ever speak to you in 
any connection with the transaction of your resignation or the set- 
tling of your accounts ? 

A. I don’t remember of anybody speaking to me. 

Q. Did Frellsen speak to you on the subject? 

A. No, sir. 

(). Did Mr. Morgan ever speak to you on this subject ° 

No, sir; it was done through Mr. Grant, as an attorney. 

(). You say you left here and. gave authority to Wiley to file the 
bill, and that this bill was brought. to you in Pennsylvania ‘ ? 

Ae es, sir. 

Q. Tell me if before you saw this bill you ever had said to any- 
body what is contained in this statement—either to Wiley, Semmes, 
or Farrar, or anybody else—and I ask you had you ever heard of 
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any of the statements until you read them in the billin Penn.? 
240 “And, for the purpose of Showing in Frellsen a consciousness 

of fraud in this transaction, your orator avers that after the 
scathing decision of the supreme court rendered in the case above 
referred to, and before the same came to the knowledge of your 
orator, the said Frelsen, fearing that your orator would become ac- 
quainted with the facts of this fraud and would institute these pro- 
ceedings, attempted to procure your orator’s resignation as assignee 
of the said Hood. His expenses of the final account of winding up 
his estate would make it impossible for the suit to be brought.” 

Did you make any such allegations before you left here? 

A. I told Wiley I had sent in my resignation of this estate before 
I left and I could not tell him if I was assignee ; but, after examining 
into the facts relative to the case, I came to this conclusion, and gave 

him instructions to draw a bili in chancery without perusing 
241 ~—i the bill, or formal part of it, on my part. He drew up such 

facts as are warranted in the bill and such as could be proven, 
but I became acquainted with all the facts before I signed the bill. 
I went through all the other bill when [ signed it. I went through 
the papers and satisfied myself about it. If I had not become satis- 
fied from documentary evidence I would not have brought this 
suit. 

Q. Did they make any promise to pay you? 

A. No, sir. 

Q. Did they promise to pay you the $200 note? 

A Noy, sIr. 

Q. Was there any money paid to you ” 

A. I sold to Irvine aclaim in this estate which was discovered 
somewhere, but it was not on the schedule. The judge had the case 
referred to the register in bankruptey to see whether | should aecept 
the proposition that he made, and I know that the register in bank- 

ruptcy took testimony and made a formal report to the court, 
242 = and the court ordered the sale, ana I[ sold it to Irvine. He 

paid me the money. A negotiation was made while they were 
North, and it was concluded after my return. 

Q. What was the sum of money paid ? 

A. My recollection is $1,000. 

Q. Could you tell us what claim it was you discovered ? 

A. I don’t know, but it was referred to the register to report 
whether it was proper to sell it. I was not here at the time. 

Q. How long before this matter had the claim been discovered ? 

A. That I cannot say, but I think it grew out of the suit they had 
pending. 

Q. Did Wiley or Semmes or Farrar bring them to your office? 

A. I think Irvine brought it to my notice. It wassome old claim 
that his father-in-law had. I do not recollect what it was. 

Q. Do you recollect about what Wiley told you he was to receive 
as a fee in this Govy Hood estate? 

A. No, sir; he never told me. 
943 @. He was to be continued on the same terms ? 
A. No, sir; but if he recovered he would be paid-out of 
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what he recovered, but the assignee would not pay him anything 
otherwise. 

(). Was not it that he should have the same fee or same division 
of the estate ? 

A. Wiley never had any conversation with me about the amount 
of the fee and neither did Mr. Semmes or Farrar about that. 

(). Nobody spoke to you as counsel except Wiley? 

A. At that time: ves, sir; but since | came back W iley wrote to 
me that Mr. Farrar was engaged in the ease, and then I spoke to 
Mr. Farrar about it. I think Wiley told me he wanted to engage 
Farrar in the first instance; I understood it was Farrar. Wiley 
told me that. 

(). There appears to be an original bil! anda supplemental bill of 

the sume date, both filed the same date, both attested the same 
244 date, and both presented the same date, in which you are 
made to say that “that you had heretofore filed in this hon- 
orable court a bill against the same defendant to compel a transfer 
of certain lands, and reciting what you had previously cited, and 
‘that vou had obtained a restraining order before that time.” Were 
these two papers handed you at the same time? 
I think after the bill was signed they made application to the 
court to appoint a receiver. 

. The same date? 

It was after the other bill had been signed; I think the next 
day. 

(). Who wrote that bill? 

A. I think it was Mr. Farrar. This was after the injunction had 
been allowed; then application was made for a receiver; this is the 
application. 

Q. Where was that bill presented ? 

A. They were presented to the judge at New Haven the same trip, 

but I don’t know if it was the same day, but it may be so; 
245 it wasafter the injunction had been granted and they applied 
for a receiver. 

Q. They seem to be attested on the same date. 

A. Well, it may be so; I know the receiver was applied for ther re ; 
it is dated the 3d day of July and attested before the same person. 

Q. You gave these papers to Judge Wiley. There was an appli- 
cation made for a receiver , but there was none appointed, but at the 
sane time the injunction was granted. Has Mr. Irvine made any 
account of his transactions ? 

A. Not to me, for the reason that the judge applied to the court 
to get me authority to rent the plantation-, and the court declined to 
give me authority to rent them, and I put him in possession, as far 
as I was concerned, to work them until this thing was settled. 

Q. Can you refer me to the record of the payment of that $1,000 
by Mr. Irvine? 

A. It was in the Govy Hood bankruptcy. 

(). When was it made? 

A. I cannot tell you the date of it; I was not here when it was 
made. 
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246 (. Was it made in 1879 or 1880? 
A. Somewhere along there; the order is in the record. 

(. Can you refer me to the report of the distribution you made 
of it? 

A. I have not made any distribution of it yet. 

(). You say the paper is in the record ? 

- Yes, sir. 

Q. They have asked you particularly about a conversation with 
Mr. Frellsen, and you have said there was a conversation with Gen’] 
Sparrow, and General Sparrow says this: “Some few months before 
the discharge of Govy Hood in bankruptcy I did have a conversa- 
tion or conversations with the said Mr. Norton in regard to Frellsen’s 
title to Hood’s property; it was early in 1869. I was employed by 
Hood to make application in the U.S. district court in New Orleans 
for Hood to be declared a voluntary bankrupt, and he was declared 

a bankrupt in March of the same year. Sometime afterwards 
247 | went to New Orleans and talked to Norton of a final dis- 

charge of Hood in bankruptcy; this was the conversation : 
Nortor informed me that he had learned and understood it on good’ 
authority that there was fraud in Hood’s surrender.” Had you ever 
heard of such a thing as that? 

A. I had a suspicion that there was fraud, but I never heard the 
facts. 

Q. Whom did you hear it from ? 

A. I don’t know. I had not heard the facts from anybody. My 
suspicions were from the large estate he owned some time prior to 
his bankruptcy. It was a mere fishing conversation that I had with 
General Sparrow. 

Q. Then you say that the title which Frellsen acquired to Hood’s 
land was fraudulent? 

A. Well, I had only the fact stated on which to found such a sus- 
picion. 

(). “And he said, and I replied to it that he could not receive such 
information from reliable sources, as [ had a personal knowledge of 
Frellsen’s claim against Hood?” 

A. | remember a casual conversation with regard to the 

245 matter. He tried to satisfy me that everything was fair, hon- 

est, and just between him and Frellsen, and that there was no 
collusion or fraud. 

Q. He went on: “I afterwards learned from him, Norton, or Mr. 
F. M. Goodrich, or Lyons.” Do you remember Lyons? 

A. Yes, sir; [ got Lyons to look into it, but I never got a single 
fact from him upon which I could found the suit; in fact, he aban- 
doned it and [ never could get any information from him. 

Q. Did you employ him? 

A. Contingently; if he discovered property I should pay him. 
There was nothing in the estate to pay any one. I said if you find 
out certain facts sufficient to bring in any portion of the estate or 
any estate belonging to the bankrupt I will allow vou a reasonable 
compensation or nave the court do so. 


iT ad 
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Q. He goes on to say: “In our conversation I suggested to 
249 Norton to see Frellsen, and at Norton’s suggestion I called on 

Frellsen and made arrangements to meet Norton the same 
evening at Norton’s office, in the custom-house building. I went 
with Frellsen when we first met Norton. After a few minutes’ con- 
versation I left Frellsen with him and returned after 15 minutes, 
and when | returned [ found them in conversation about Hood’s 
bankruptey, and Frellsen informed me of what he, Norton, had said 
to me in the merning. In answer to taat Norton said, If Frellsen 
would pay him a certain amount—say, $1,000—that he would not 
object to Hood’s dischange in bankruptey.” Do you remeber hay- 
ing that conversation with Sparrow ” 

A. I do not, fur the reason that if I had thought that there was 
any property where I could make my fees [ would not have taken a 
$200 note and never sent it for collection until four years afterwards. 
| took the circumstances and connected them together and called 

them to mind. I[ do not charge Sparrow or Frellsen with 
250 swearing falsely, but sometimes people come in and talk to 

my clerks and attorneys; but as for myself, | have not the 
slightest idea of the man, but it seems that if that man had that 
amount of money | would not have taken a note for 3200. I want 
to state that 1 don’t believe when I had my office in the custom- 
house I ever went to it in the evening. 

(). You state that you do not recollect of the conversation in which 
Sparrow and Frellsen were present? 

A.. I will state that I do not recollect the conversation. I had a 
conversation a number of times with Sparrow about Hood’s bank- 
ruptey. The reason was, he was doing some business for me and I 
relied upon him as my correspondent at one time at Lake Provi- 
dence, and the conversation with me in every instance was that 

there was nothing wrong in the bankruptey and no collusion 
251 . between him and Frellsen ; that he was the attorney and did 
the business, and he knew there was nothing wrong. 

(). Mr. Hughes was your attorney in the matter ? 

A. Yes, sir. 

Q. Was he a very capable man? 

A. All the gentlemen of the bar are well calculated to judge of 


A. Dil you employ him to correspond with clients ? 
A. I judge so, from the fact that they did correspond. 

Q. You directed his attention to examine that matter? 

A. Yes, sir; I think so; and became satisfied that there was noth- 
ing in it in various ways. 


By Mr. FARRAR: 


Q. Was Mr. Grant ever your attorney in the Govy Hood bank- 
ruptey ? 

A. No, sir. 

(). Had he ever had anything to do with that bankruptey until 
he approached you in 1879? | 
14—111 
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A. No, sir. 
252 Q. When the bill and supplemental bill filed in this case 
were presented to you, were they not accompanied by some 
documents? 

A. Yes, sir. 

(. Can you state what the documents were ? 

A. My recollection is that it was a copy of the proceedings in the 
suit between Govy Hood and Frellsen, first tried in the parish court 
and then taken to the supreme court of the State. It was a certi- 
fied transcript of the record. 

(Signed) KE. E. NORTON. 


Sworn by me this 9th day of April, 1881. 
CHAS. S. RICE, 
U.S. Court, Dis. of La. 


Testimony of E. I. Farrar, Esq. 


KE. H. Farrar, sworn on behalf of complainant, says the bill and 
supplemental bill in this case were drawn by me under the follow- 
Ing circumstances; 

253-255 At the probate sale of the estate of Jno. A. Miller Mr. 
Howard McCaleb, my cousin, residing in this city, and I 

bought a large number of notes and sume real estate. Among said 
notes were certain mortgage notes of Govy Hood, secured by mort- 
gage on the Home plantation, in the parish of Carroll. The date 
of this purchase I do not remember. It was either in Jan’y, 1878, 
or 1879. However, the date will be shown exactly by the proof of 
debt made by MeCaleb and myself in the bankruptcy of Govy Hood. 
Some time in the month of June or May, 1879, | met Judge Wiley 
on Canal St. one evening, and the conversation turned upon the suit 
which he had just bad in the supreme court between Hood and 
Frellsen. [remarked to him that I was one of Govy Hooid’s creditors, 
and related to him the circumstances of this purchase, and he there- 
upon informed me that he had been employed by Mr. Norton to 
bring an action in the United States court for the purpose of bring- 
ing into the bankruptey of Govy Hood the plantation which 

256 was covered by my mortgage, and various other property. He 
stated that he was unfamiliar with the mode of proceeding in 

that court, and suggested to me that, as I had an interest in the matter 
and was familiar with the mode of proceeding in that court, I should 
act with him. I told him to lay the facts before me and I would 
look into the matter. He thereupon got the record of the case of Govy 
Hood against Frellsen from the supreme court of the State, his brief, 
and the briefs of all the counsel, and laid them before me, and in- 
formed me of the facts and circumstances connected with Mr. Norton’s 
resignation, or the attempt to get him to resign,and upon examination 
of that record I concluded to join Judge Wiley in the ease. I there- 
upon drew the bill which is known as the original bill. After that bill 
was drawn Colonel Irvine came from Carroll parish and made repre- 
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sentation of the facts made in the supplemental bill. The 
weather being very warm, and not caring to rewrite that bill, I 
drew up the supplemental bill and put them in the hands of 
Judge Wiley, who thereupon left the city of New Orleans and brought 
them back with the order upon them as they now stand. So faras Mr. 
Norton is concerned, [ had no connection with him until after he had 
come to the city, when he confirmed Judge Wiley’s employment of 
me in the matter. I had noagreement with Judge Wiley or Norton 
in the matter,except a general statement that the court would allow 


yay] 


am’ 3i 


such fees as the circumstances of the case would justify in the case 


of success. My principal object in taking part in this case was due 
to the fact of my purchase of the mortgage notes above described, 
and of which [ made proof of debt in this case. 


Cross-examined by Mr. CAMPBELL: 

(.. When did you purchase ? 

A. I cannot state the date exactly, but tong before any of 
208 _ these proceedings took place, and before [ knew that there was 
any litigation whatsoever between Hood and Frellsen. 

Q. What was the amount of the purchase ? 

A. Mr. McCaleb and I purchased about $300,000 of notes and 
Arkansas county lands, bills of exchange, and inland bills, which 
were sold at public auction in this city at the succession sale of John 
A. Miller. We purchased them as a speculation. 

Q. How much did you pay for them? 

A. We purchesed them for $15. 

Q. What is the amount of the particular notes that you have on 
this estate ? 

A. I think about $12,000. 

Q. You had no consultation with Mr. Norton in muking the 
bill ? 

A. No, sir; [ drew that bill and supplemental bill from the facts 
which appeared on the face of the record in the case of Hood against 
Frellsen and the statements made to m2 by Judge Wiley an d Mr. 

Irvine. 
259 Q. Wiley was the attorney of that case ? 
A. Yes, sir. 
(). And Irvine was the son-in-law of Hood? 
A. Yes, sir. 
By Mr. Moraan: 

Q. Did you not offer to sell me these claims while this suit was 
pending, or lately offered to sell m2 your claim, you and MeCaleb, 
for $250? 

A. [cannot state the amount, but [ stated to Mr. Morgan that I 
was willing to sell my claim and [ thought Mr. MsCaleb was willing 
to sell his. I think Mr. Morgan got the impression in his mind 
about the sum, of $250 because there was a subse quent proposition 
either from Mr. McCaleb or myself to take $250 each. 

Q. That was since the filing of these bills ? 

A. Yes, sir. 
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260 Defendant's Evidence. 
Testimony taken, by consent, on this 10 day of December, 1880, 
in the office of Hon. Jno. A. Campbell, No. 3 Carondelet street, 
New Orleans, Louisiana. ; 
¢ 
Present: E. H. Farrar, sol. for complainant; Hon. Jno. A. Camp- 
bell and H. G. Morgan, Esq., for defendant. | 
roe 


Henry Frellsen. 
Jurat waived for defendants. 


Direct examination by Mr. Mora@an: 


Q. Was there any dispute as to the existence or the amount of the 
debt from Govy Hood to you (Henry Frellsen) in February, 1565, 
when the judgment was taken in the district court of Carroll parish 
in vour favor, and were the notes of Hood filed in court ? 

A. I say there was no dispute. I never made any opposition, and 
the notes of Govy Hood were filed in court. 

Q. Did Govy Hood pay any portion of that debt between the 15th 
of February, 1866,and the day of the sale in September, 1868, when — 
the execution was executed on that judgment ? 

A. Lonly say that Govy Hood had not paid any portion 

261 of the debt on the date of the sale, September, 1868, but he 
was entitled to a credit of $2,212 on account of the sale of 

the Wilson Place, as will appear by the account filed in the suit of 
Hood v. Frellsen in the 13th district court of the parish of Madison. 

Q. Did Hood pay any money to vou upon the agreement of re- 
sale, signed in October, 1868, of the property purchased by you in 
September, 1868, during the vear 1868 or at any other time? 

A. IL say Govy Hood didn’t pay me any money at any time since 
the Ist of September, 1868, but [ collected $5,593.92 from Mr. Boyce 
for the lease of the Home Place since the 1st of September, ’68, as 
will appear by the account filed as above referred to. 

Q. Who occupied the plantations described in the sheriff’s deed 
from month of January, 1869, until the sale to Hood, in the year 
1871, and by whose authority was possession held at that date ? 

A. I say Mr. Boyce occupied and cultivated the Home Place, whieh 

I had leased to him. I understood that Hood lived with him, 
262  beingsomewhat connected with him by marriage relations. It 

was by my authority that Bovee occupied it; Mr. Hood only 
lived with him, being a relation of his. 

Q. What sums of money have been received by you from the sales 
of the plantations, from rents, or any other sources having any con- 
nection or relation to the judgment rendered against Hood in 1866 ? 

A. I have altogether received in the judgment recorded in L866 
the sum of $39,810.92 by sale of plantations, leases, or from any ~ 
source whatever, as will appear by the account as above. 


~~ 


GOVY HOOD ET AL., &¢. 109 


Q. What sum is due on the account of the credit given to Hood 
by you, prior to the judgment, after crediting all of your receipts of 
every kind ? 

A. At the time of the resale of the property to Hood on the, 6th 
May, 1871, there remained due me the sum of $50,152, as_ per ac- 
count rendered to him on file above referred to. Since then I have 
collected and received nothing from Govy Hood. Theabove-named 
account remains still due, with the accrued interest and taxes and 
expenses which I paid since. 

Q. What was Ifood’s pecuniary condition on the Ist of 
263 February, 1866; was he solvent or otherwise? 

A. I considered Hood perfectly solvent on the Ist of Feb- 
ruary, 1866, when he confessed judgment, otherwise I wouldn’t have 
given him an extension of payment on long instalments. Neither 
then nor at any time afterwards has Hood mentioned to me his 
insolvency. Being on friendly terms with him and transacting his 
business as his commission merchant for many years, | therefore was 
always willing to give him time, believing that he could work out 
of that. 

Q. What property did Hood have at the termination of the war; 
how much property in slaves was lost, and what were his debts in 
1866? 

A. Hood owned in February, 1866, his Home Place, Black Bayou 
plantation, and sundry town lots in Providence, one undivided half 
of the Hood & Wilson Place, and a considerable amount of wild 
lands. I don’t know the number of slaves he lost by the war. Be- 

fore the war my commercial firm was, of course, greatly in- 
264 terested as regards the nature of Hood’s property, as he was 

generally very heavily indebted tous. Weconsidered, accord- 
ing to the best of our information, that his property was worth half 
a million of dollars, over and above his debts. You can figure that 
out when his Home plantation was worth over $250,000. 

Q. Have you any agreements with Hood relative to plantations 
sold to you in 1868 other than the agreement in October, 1868, filed 
as an exhibit to the answer? Were there any other agreements 
made by you or your authority, orally or in writing, in 1868 or ’69 
or in 1870? Please attach any that were made in writing and state 
any that were orally made, with the conditions thereof. 

A. I had no other agreement with Hood, except the one in Octo- 
ber, 1868, filed with the answer in this suit. When I notified Hood 
that I should take execution on my judgment, as he had failed to 
meet instalments, he called on mein New Orleans asking me to 

postpone the sale, as he stated the property was exceedingly 
265 depressed and wouldn’t find any buyer at any reasonable 

price. He mentioned that by leases of property and sales of 
some property he could work out the debt in four years. Ianswered 
him that I wouldn’t postpone the sale; that [would bid the appraise- 
ment myself, if there were no other bidders, but I did not want the 
property, and I was willing to wait four years for the payment on 
certain terms. He mentioned what he thought to collect a year and 
what property he could sell. I then promised him if I became the 
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bidder that I would resell him the property after four years, if my 
debt was paid accordingly. My motives were that I didn’t want the 
property; thai 1 couldn’t manage it, and that Hood with my assist- 
ance could better realize my claim than I could alone. IT must say 
there was another reason I didn’t mention to Hood. TIT heard that 
he was rather a litigious man. All this seemed to be very satisfae- 

tory to Hood. I told him if in four years we could work it 
266 out he could have the place. ‘fe didn’t ask me to make him 

over any writing. This was a promise on my part—only 
verbal, as I didn’t consider Hood vound to anything. I didn’t ask 
him for any written obligation, but I did write to Gen’l Sparrow 
what promise I had made to Hood and wished it would be earried 
out. Hood told me he could make $6,000 or $7,000 a vear. That 
was a kind of redemption of the place, as I didn’t want it. 


By Judge CAMPBELL: 


Q. You said that Hood did not make any payment between Sep- 
tember, 1868 and 1869. Did he? 

A. The dates, I mast confess, are not in my memory. I say, ex- 
cept the $2,212 for the Wilson Place. 

Q. Did you make any sale of your interest in that property ? 

A. You see my promise to him whén he was down here to ask 
me to delay the sale. If I became the purchaser I would have held 
it, but it was sold to Pierce & Dean. I say Hood hadn’t paid any 
portion of the debt at the time of the sale in September, 1868. You 

mean on the debt? 
267 Q. Did you make any saleto Pierce & Dean of any portion 
of the property, and when was that made? 
A. I sold the whole of the property to them. 


By Mr. MorGan: 


Q. Did you make of all of your rights under your judgment 
against Hood to Dean & Pierce subsequent to your conversation 
with Hood? | 

A. I did; thatisallon file. They didn’t comply and I didn’t make 
the title. They sued me afterwards. 

Q. What was the price? 

A. $40,000 or $50,000. I must confess I don’t recollect. That is 
all on file in court. 

Q. All that appears in this record? 

A. Yes,sir; they hadn’t made the cash payment within two weeks 
of $10,000. I had given authority to Gen’l Sparrow to sell the place 
if they complied with the agreement. The sale to Dean & Pierce ap- 
pears of record in the suit of Hood »v. Frellsen in the 13 district 
court. I sold it to them for $10,000 cash and the balance in a short 

time, with good security, but they never paid the cash nor 
268 offered security, but still they wanted afterwards for me to 

make them the title. They lost their case. I would have 
been very willing to sell to them and have no trouble afterwards. 

Q. Did Hood comply with the terms of redemption ? 
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A. He didn’t comply with the agreement of redemption and he 
didn’t make the stipulated payments. I repeatedly applied to him 
without any result, except his promises to pay in another year. 
Finally I told him, in the spring of 1871, that I wouldn't wait any 
longer; that he had forfeited his right of redemption, but as I didn’t 
covet his property and merely wanted to collect the balance due me 
[ would sell all the remaining property to him for what I considered 
it to be worth to me. I then made out and handed to him the state- 
ment filed asabove,showing the balance due me on my original claim, 
adding interest on the latter since the confessed judgment on the 
13th February, 1866, and deducting and giving credit for all I had 

collected, charging him with the balance and deducting and 
269 giving him credit for all I had collected in any way since. 

lor this balance, amounting to $30,132, | offered to sell him 
the property, payable in six yearly instalments. He seemed very 
highly satisfied and very thankful for this offer of mine, and he 
bought the property accordingly, giving his six notes for the above 
amount, which are still unpaid and on file. 

Q. Did you have any intercourse with E. E. Norton relative to the 
bankruptey of Hood and relative to the sheriff’s deed to you (Frell- 
sen) in 1868? Please state the cause of your interviews with him 
and what took place at those interviews. 

A. Some time in 1870, to the best of my recollection—it might 
have been 1869—Gen’l Sparrow called at my office (Mr. Farrar ob- 
jects to anything between Gen’l Sparrow and the witness on the 
ground that conversations between the party and his attorney 1s 
hearsay and not admissible here) stating that he came from Mr. 
Norton. 

270 (Mr. Farrar objects to anything that Gen’l Sparrow stated. 

to the witness, as Gen’l Sparrow is alive and within the reach 
of the process of the court, and he is the proper person to detail any 
conversation had by him with the defendant.) 


Witness continues: And that the latter wished to see me at his 
office. I answered that I had no acquaintance with Mr. Norton and 
didn’t wish any. Gen’l Sparrow then explained that Norton threat- 
ened to have the sheriff's sale of Hood’s property annulled and to 
bring the latter into the bankrupt court, but he wouldn’t disturb the 
sule if | would pay him $1,000. I asked Sparrow for his advice, and 
he declared positively that Norton had no grounds or legal right to 
do so; that this was blackmail, which I ought not to pay; that he 
had told Norton so, but the latter had insisted upon seeing me. As 
Sparrow thought it advisable that I should go with him to Norton’s 

office, | agreed to do so and went that evening. Norton then 
271 repeated to me the above, as Sparrow had told me, to wit, 

that he would bring the Hood property sold to me by the 
sheriff into the bankrupt court if I didn’t pay him $1,000. I de- 
clined to pay him that amount, stating that the sheriff's sale to me 
was made dona fideand in no ways simulated, that my motivein giving 
the right of redemption to Hood was from friendly acquaintances 
with him, and also my objection to becoming the owner of this ex- 
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tensive property, as my business engagements in the city rendered 
it impossible for me to attend to the management of it and to spend 
my time up there. 
Q. Did Norton make any demands for moneys from you, and 
what was the cause of his demand ? 
A. I have already answered that. 
Q. What did he threaten if the money wasn’t paid, and what did 
he promise if the money was paid ” 
A. I have already answered. Mr. Norton promised if I would 
pay him $1,000 that he wouldn’t interfere with the property, 
272 «and otherwise he would, at all events, give me a great deal of 
trouble. 
Q. After your interview with Norton did or did not Mr. Hood 
call to see you? 
A. I answered that question ; some time afterwards Hood called 
on me, stating tome 


(Mr. Farrar objects to the witness stating anything that Hood 
stated to him on the ground that Hood and Frellsen are codefend- 
ants in this ease, and that what one said to the other is not admis- 
sible against this plaintiff.) 


Witness: That Norton refused to give him his discharge in bank- 
ruptcy unless he paid him $1,000; that he had replied to Norton 
that he hadn’t the amount nor couldn’t get the money; that Nor- 
ton then requested him to call on me for the amount and tell me 
that unless I advanced it that he, Norton, would endeavor to annul 
the sheriff’s sale, and that it would at all events cost me much more 
than $1,000. I declined to pay the amount. The next day Hood 

called again, stating that Norton would be satisfied with 
273 $500. I answered that I would pay nothing. Subsequently 

I happened to meet Hood and asked him how he got on with 
Norton, when he informed me he had succeeded to borrow $500, 
which he had paid to Norton and at once obtained his discharge. 


Cross-examined by Mr. FARRAR: 


Q. In looking at this account [ find out that upon the 14th of 
January, 1869, there appears entered in it as received from Foster 
& Co. the sum of $5,598.92, and I understand that you testified that 
this sum was received in payment of the rent of these places; for 
what year was that rent paid? 

A. Mr. Boyce didn’t pay me the lease regularly. After a couple 
of years Mr. Sparrow went to him and demanded payment, and he 
says all he had was 50 bales of cotton, if he would take thai, as he 
was broke then. He agreed to send the 50 bales of cotton to Foster 
& Co., commission merchants in this city, with instructions to pay 

me over the proceeds, five thousand dollars and something ; 

274 that is all I got for the lease of the Home Place. 
Q. Do you consider the $5,598.92 was paid to you by Boyce 
at the time on account of what he owed to you for previous leases 
of the property ? 
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A. I had leased the property to him. He had failed to pay the 
lease at the end of the year. Next year he owed me two leases, $8 or 
$9,000, and the fifty bales is all he paid, as he was broke, and I 
couldn’t take anything. I had leased the property to Boyce at the 
particular request of Hood for $5,000, and at the time I insisted 
upon payment. Mr. Boyce said, “ Here is 50 bales of cotton; that is 
all [ have.” He shipped them to his commission merchant, and the 
commission merchant paid me that amount; that was after the re- 
demption act, that I leased it to Boyce at the requestof Hood. Boyce 
pretended that he was unfortunate, and that is all I got out of it— 
was 50 bales of cotton. 

Q. What became of the crop that was on those plantations during 

the year 1868 and which was on the plantation at the time 
275 ~—you seized it, in July, 68? 

A. I believe that Boyce took charge immediately after- 
wards. [ leased the property to Boyce at the request ov suggestion 
of Mr. Hood. Hood recommended him. I had nobo ly there to take 
charge, and I made the lease to Boyce. 

(). Wasn’t there upon that property in September, 1868, a crop of 
cotton already made? 

A. That is more than I can tell; I have never veen in Carroll 
parish all my life, nor on that plantation, neither. 

Q. Do vou not know that that property, during the year 18S, 
was under lease from Govy Hood to Boyce, and that Boyce made 
the crop of 1868 as Hood’s lessee ? 

A. I had no earthly acquaintance with the crop or place, never 
having been there. I knew nothing about it before the sheriff sold 
it to me. 

Q. Do you not know that this $5,598.92 which was paid to you 
on the 14th of January, 1869, was the proceeds of the crop of 1865 
coming to Guvy Hood, and that it was paid to you as a part pay- 

ment by Govy Hood under the agreement which he had 
276 made and signed with you in October, 15538, four months pre- 
viously ? 

A. I have not the least recollection. I don’t know anything 
about it. 1 don’t believe that Mr. Boyce would hold up his crop of 
1868 until the fall of 69. That was out of the crop of 1869 that he 
made that payment. It was during 69. That cotton was yet lving 
at the gin, and the balance of the crop. That was all he had left. 

Q. Hlow happens it that he paid you on the 14th of January, ’69, 
out of cotton which vou say was from the crop of ‘69, when the crop 
of 69 was on that date not yet ginned ? 

A. There must be some mistake about dates. Was it in January, 
69? 

Q. Your account states that it was in January, 1869, and the in- 
terest is all calculated in this account up to January, 1869, and from 
January, ’69. 

A. Let me see—it was sold in ’67 by the sheriff. 
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By Mr. MorGan: 


©. 1868. 
A. 1868? It couldn’t be. He paid me nothing for a year. 
277 = It may be in in 1870. That is impossible. The sheriff sold 
it to me in 1868. I, of course, knew nothing of the property, 
and Hood recommended me to lease it to Boyce. All I got was 
$5,500 from Boyce. There is something wrong about the dates, but 
I am sure that is all I got. I have never seen the place, and [don’t 
know anything about it. I know that is all the money I got. 
Q. For how many years did you lease that property to Boyce? 
A. I don’t remember, and I don’t know whether the lease is ex- 
tant. 
Q. Was the lease made by you personally or by Gen'l Sparrow ? 
A. The lease was made by Gen’! Sparrow, and he sent it down to 
me to be signed. I don’t know Boyce. [ don’t remember seeing 
him at all. 
Q. In what year was that lease made, and for how long ? 
A. I don’t know. 
(. How many leases were made? 
A. To the best of my recollection, only one. I don’t remember. 


By Judge CAMPBELL: 


(). Have vou the leases ? 
275 A. No, sir; [ believe I signed them and sent them back to 
Gen’l Sparrow when [ insisted upon payment. Gen’'l Spar- 
row managed the business for me, and he was the one got the 50 
bales of cotton and send them down here, for which I got the 
money. 


Cross-examination resumed by Mr. Farrar: 


(). You speak there on this account of a credit of $2,212 as an 
amount collected by you on the Wilson note; isn’t tne history of 
that collection this: That about the year 1856 Govy Hood put into 
the hands of Frellsen & Stevenson, a partnership of which you were 
a member,a note of G. G. Wilson for the sum of $6,550; that the 
firm of Frellsen & Stevenson brought suit upon that note; that 
under that suit the plantation known asthe George G. Wilson Place 
was put up and sold at sheriff sale, and was bought in by vou for 
the sum of $3,000, and this $2,212 represented the difference between 
the $5,000 that vou paid at that sale and the cost and expenses of 

the litigation and cost of the sale; isn’t that it? 
279) A. Allow me to make an explanation. In the year '56 or 
thereabouts Mr. Hood came to our firm with two notes of Mr. 
Wilson, 1 think, each for about $6,000—we were his commission 
merchants—requesting us to collect these notes for him and place 
the amount to his credit when collected. 

We answered that we had no acquaintance with Mr. Wilson; that 
Mr. Wilson was his near neighbor in Providence, and we certainly 
thought he could better collect them than we could. 
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He then expleined that Wilson was his son-in-law and that he 
never would pay the notes to him; therefore he would tell Wilson 
the notes belonged to us and if we pushed Wilson he would pay as. 
The notes were not due for one or two years. Not long after that 
Mr. Wilsen came down to our office with an open letter of Mr. Hook, 
wherein Mr. Hood stated that he got indebted to Mr. Wilson for 

the sum of about $3,000, and he wished we would place 
280 ~—s that on the note we held for him and he would fix it up with 

us. According to that we placed a credit on one of the notes 
of about $3,000 and took a receipt from Wilson as paid by Hood. 

Wilson didn’t pay that note, nor didn’t pay the next note: in fact, 
our firm didn’t receive a dollar from Mr. Wilson. The notes never 
appeared in our books. 

After this second note had expired we wrote to Mr. Hood what 
we should do with the notes. He told us to bring suit upon them 
in our name. We sent them to Gen’l Sparrow to bring suit, and he 
answered he was Wilson’s lawyer and he couldn’t do so, but he ad- 
vised us to place them in the hands of an attorney named Duboss. 

Duboss brought suit before the war, but before this case was con- 
cluded the war broke out, and we heard nothing more of it till after 

the war, when we wrote to Duboss as to what had become of 
281 these notes. He then renewed and prosecuted the suit, and 
finally he got judgment and seld the property at auction. 

I told him if there was no bidders to bid it in for me at the valu- 
ation, but no more. It was appraised at $5,000, at which price he 
informed me he had bougit it in for me. ‘The expenses were about 
$800, which I had to pay, and [ placed the balance to Mr. Hood’s 
credit. 

There was subsequently three years lawsuit before | got posses- 
sion. ‘The sale was enjoined. 

(). Did you not subsequently, upon the Sth May, 1874, sell this 
same property to Morgan & Byrne for the sum of $10,000? 

A. After I had bought this property at this sale the sale was op 
posed by the minor children of Wilson, and they kept possession of 
it for three years, during which time [I had to pay taxes and every- 
thing and got no revenues. Finally I sold it to them, M. & B., after 
[ had lost $4,000 in lawyer’s expenses, taxes, &c. Finally I sold 

it for $10,000, but haven’t collected the money yet; at least 
282 ~— not all. 
Q. How much have you collected ” 

A. Well, about $7,000 up to date. 

Q. Did you have any claim or any ownership or any right, title, 
and interestin and to the notes sued upon in the suit of Frellsen v, 
Wilson ” 

A. We hada right to it. Hood told us to place the amount to his 
credit when collected. He owed us largely all the time. He owed 
us at times fifty thousand dollars. He said, When you collect them 
place the amount to my credit. 

Q. You say you considered Govy Hood, in 1865, perfectly solv- 
ent? 

[ said I considered him perfectly solvent. 
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2 Do you know how much he owed at that time ? 

He had no debts when the war commenced. He was worth 
half'a million ; that he lost in negroes. He never had any debts. 
We paid all his debts. We never refused a draft of his, paying as 
much as $60,000 a year for him. I think he contracted lis debts in 

1865 and thereabouts, when he started planting again. He 
283. had no debts before the war, with his large property. I 

thought his debt of $50,000 or $60,000 to us was nothing. 
There was no judgment against him. I know before the war he 
was wealthy, aud even after the loss of his negroes [ considered him 
perfectly solvent. 

Q. Do you not know that on the docket of the 15th judicial dis- 
trict court of the parish of Madison there were during the years ’65 
and ’66 suits against Govy Hood for very large sums of money ? 

A. You mean Carroll, not Madison. I never have been there in 
my life, and therefore I couldn’t have any knowledge of the dockets 
there. 

Q. Did you not know that Gen’ Sparrow held large claims against 
Govy Hood for collection ? 

A. I was not aequainted with him except as my attorney. 

@. You never had such knowledge? 

A. No, sir; no such knowledge. Sparrow told me Hood owed 
him a heavy sum forthe bankrupt proceedings for fees, but | don’t 

know what. 
284 Q. What was that $2,500 secured to Sparrow & Mont- 

gomery on the agreement between you and Govy Hood in 
1868? Wasn’t that $2,500 for fees which Govy Hood agreed to pay 
Sparrow for services which S; parrow had performed in cases in which 
Sparrow represented Hood’s creditors, Hood having subsequently 
compromised with those creditors and giving a large conventional 
mortgage on his property and agreeing to pay the attorney’s fees of 
those creditors ? 

A. I didn’t know anything of that clause in the deed of redemp- 
tion. It was sent to me tosign. [then considered about it; that 
it didn’t interfere with my rights; that he had to redeem me first 
and pay Sparrow, too; and so I didn’t object to it. 

When I made the sale to Hood for $30,000 Sparrow then men- 
tioned, as I waived the redemption, he ought to have some securi- 
ties for the fees Hood.owed him, and he requested me to make the 

amount so much larger | should assume payment to hit. I 
285 told him I couldn’t do that, but I was willing, as he had it 

in the redemption, for him to take a concurrent mortgage for 
the amount of his fees. That didn’t suit him. He proposed to take 
a separate mortgage on some of the property. I then abandoned 
the town lots, believing that the balance of the property was enough 
to pay $30,000, or my claim. So he gave a separate mortgage on 
the lands for Sparrow’s claim, which Mr. Sparrow took. I released 
my claim on the town lots, and if he had paid Sparrow’s claim the 
town lots would revert to Hood. 

Q. You sold the town lots to Hood for the sun mentioned in the 
act of sale? 
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A. Yes, sir. 

Q. And the note which Hood gave you for those town lots was 
turned over to Sparrow in payment of his claim? 

A. Yes, sir; that is what I said. [ didn’t claim any more of the 
town lots. As soon as he settled with Sparrow, regardless of my 

claim, Hood would have got the town lots. I said, I will give 
286 upmy claim to the town lots, because the balance of the prop- 
erty will pay me. I thought it was no more than right. 

Q. You spoke in your testimony of having a conversation with 
Hood here in New Orleans in which Hood asked you to postpone 
the sale of the property ; was that conversation held before or after 
you had had the property seized ? 

A. Well, | can’t tell whether it was before or after. It was when 
I told him I would seize. It may have been seized ; it is possible. 
It was long before the sale. I had merely told him I would seize. 
If | had seized already I don’t know; it was either before or imme- 
diately after. He was aware that I would seize the property about 
the time of the seizure of the property. 

Q. You say you had no binding agreement, either verbal or 
written ? 

A. I didn’t say that. I spoke of the verbal agreement afterwards. 
The verbal agreement was if I became the purchaser he said he 

could rent the places for $6,000 or $7,000 and sell enough 
287 property to pay me in 4 or 6 years. He would sell the out- 

sidé property with my consent and pay my whole debt within 
four vears; and then I ealeulated Hood would have his Home Place 
free if he had acted right. I consented to the proposition, and said, 
At that rate you can keep your Home Place, which was 1,000 acres. 
He sold afterwards the Black Bayou, and if he had sold the Hood 
& Wilson Place and the wild lands, together with the money of the 
leases, | would have collected my debt. 

(). Have you your letter book for the year 1868? 

A. No; I have no letter book. In 1868 I was out of business. | 
have no private letter book. 

Q. Have you no memorandum of the contents of a letter written 
by you on the 8th July, 1868, to Gen’l Edw. Sparrow at Lake Provi- 
dence? 

A. I have written him a great many letters; I can’t remember 
every letter I wrote him in 10 years. | 

Q. Have you any memorandum of a letter which you wrote 
288 to him upon August 10, 1868?” 

A. I don’t remember the date of any letter that I wrote to 
him. If you tell me the substance [ may remember it, but I can’t 
remember a thousand letters. 

Q. Did you not, upon the 8th day of July, 1868, write a letter to 
Judge Sparrow in which you stated that you had just that day seen 
Govy Hood, and that you had, in consideration of his agreeing to 
waive all formalities and hasten the sale of the property, made an 
agreement with him which you set forth in that letter in full? 

A. Did you ever see such a letter? I couldn’t have written such 
« letter, because Govy Hood never intimated that he would enjoin 
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the sale; he never intimated that to me. I might have had some 
private reasons that he might do so, but he never intimated to me 
that he would enjoin the sale. 

Q. I haven’t asked you any questions with reference to Govy 

Hood enjoining the sale. [asked you if you didn’t write ¢ 
289 letter on that date to Gen’l Sparrow, giving him directions 

about making a sale of Govy Hood’s property and informing 
him that you had on that day made an agreement with Govy Hood 
which you proceeded to set forth in that letter? 

A. It is possible that is what I stated. I made promises to Hood 
and 1] wrote to Sparrow at that date that [ had made a certain agree- 
ment with Hood. I wrote to Sparrow, if [ bought the property, to 
make such transfer, but there was nothing about intimations of 
Hood. 

Q. Now, about this sale to Dean & Pierce. Wasn’t it specially 
understood between yourself and Dean & Pierce that whatever sale 
you made to them was made to them subject to the agreement that 
you had made to Govy Hood, and that they were to carry out the 
agreement that you had made with Hood ? 

A. L already stated to you that I told to them what I had prom- 

ised to Hood if I bought the property in that suit; I stated 
290 in my testimony what I said to Dean & Pierce. ‘They said 

they would be glad to make that arrangement. They didn’t 
bind themselves, except verbally. ) 

Q. Did vou not know that Gen’l Sparrow, who was acting as your 
agent under an authority given to him as your agent to act In this 
matter, drew up a proje-t of an agreement between yourself and 
Dean & Pierce; that there was incorporated in that proje-t the pro- 
vision that Dean & Pierce were to carry out litterally the previous 
agreemnent which had been made between vourself and Govy Hood ? 

A. Iam not aware that Sparrow made out any proje-t. [saw 
Yean & Pierce in my office. I wrote to Sparrow if they paid $10,000 
in 14 days and give good security in the parish there for the balance 
then I would sell them the place. [ don’t know anything about any 
proje-t written by Sparrow. Pearce & I made the agreement in the 

city of New Orleans whilst Sparrow was in Providence, and | 
291 merely wrote to him what I had done with Pearce in New 
Orleans. I don’t see how you saw such letters. 

Q. Have you. in your possession the letters which you received 
from Gen’! Edw. Sparrow with reference to the business between 
yourself and Govy Hood, and with reference to the business between 
yourself and Dean & Pierce, during the year 1868? 

A. Nota single letter. I never keep letters now. 


(In connection with this cross-examination counsel for complain- 
ant offers in evidence (to be produced) certified copies of two letters, 
one dated New Orleans, July 8, 1868, and one dated New Orleans, 
August 10, 1568, written by Mr. Henry Frellsen to Gen’! Edward 
Sparrow, at Lake Providence, La., as those letters appear filed in the 
record No. 532 of the late 7th district court for the parish of Orleans, 
styled W. W. Dean v. Henry Frellsen. 
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(Alse offers in evidence a certified copy of the document known as 

Document G, attached to the testimony of Edw. Sparrow, taken 

292 on behalf of defendant in said case No. 532 of the late 7th 

district court; said certified copy to be produced and filed in 

open court on the trial of this case, or before the master or examiner 
to whom this testimony may be referred. 

(Also offers in evidence certified copy of a letter filed in the same 
record, attached to the testimony of Henry Frellsen, dated New Or- 
leans, August 25th, 1868, and addressed to General Edward Sparrow, 
at Lake Providence.) 

(Judge Campbell, on behalf of defendant, objects on the ground 
that the complainant must produce any papers he wishes to connect 
with this testimony, and it is irregular to interrogate as to papers 
not produced or to copies when originals exist, and reserves all ob- 
jections to such papers when produced.) 


(). You stated that in 1871 you informed Hood that he hadn’t 

complied with his agreement made in 1868, but that you 

293 didn’t covet his property, and were willing to make a resale 

of it to him, at which he appeared pleased. How did you so 
inform him—verbally or in writing ? 

A. I wrote to him and he came down to the city immediately. 

Q. What time in the year 1871 was that? 

A. Oh, I can’t remember all that way; the deed must show. It 
was a little before I made the sale. Whattime did I make the sale? 

Q. May, ‘71. 

A. Well, it must have been about April that [ wrote to him and 
he was here. 

Q. Did Sparrow come with him ? 

A. [don’t know. He came with him in the office and he went 
home with him to make the title, and he obtained from me a power 
of attorney to make the title; that I wouldn’t positively state, but 
of course that would be seen by the title, which is in existence. The 

power of attorney must be attached, I suppose. 
204 ©. Do you not keep copies of all your letters ? 
A. No; I don’t keep any except business letters, but [ am 
not in business now. 

(. You have no copies of the letters you wrote to Govy Hood in 
Is71? 

A. No, sir: and I ean’t remember what | wrote at a certain date. 
I can’t remember what date I wrote them or the exact contents. 

Q. You speak of a visit to Mr. Norton; where did you visit him ? 

A. I believe I stated in inv answer that Sparrow went with me to 
his office in the evening in the custom-house. 

(). You are certain his office was in the custom-house ? 

A. Well, I think it was in the custom-house ; I remember particu- 
larly the room. ‘There was a desk and something and Sparrow 
went with me. Sparrow took me to his office. 

Q. That is just what I want to know. In what part of the city 
was that office to which Sparrow took you ? 
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To the best of my recollection, I went up the big steps 
295 aes up in front on Canal street ; I believe that is it. I re- 
member the room and how he stood inside, and Sparrow, who 

did the talking, and I listened. 

Q. Had you ever seen Mr. Norton before ? 

A. Not to my recollection; I wouldn’t know him now if he sat 
here. 

Q. Have you ever seen him since that ? 

A. No. 

Q. Can you describe what kind of a looking man Mr. Norton is 
or was at that time? 

A. No, sir. 

(). You don’t know whether he was long or short, dark or fair, 
broad or thin? 

A. He seemed to me not very short; perhaps a little taller than I 
am. He looked to me a little darker than me. If he stood here 
now I wouldn’t know him. 

Q. How do you know it was Norton ? 

A. I couldn’t swear to it; he ealled himself Norton. He talked 
to me about being so. Mr. Sparrow said it was Norton and intro- 
duced him to me as Norton. 

Q. Do you remember positively in what year that was— 
296 whether it was in ’69 or 770? 

A. No; I don’t exactly know; I can’t remember dates; it 
was before Hood got his discharge in bankruptey 

@. What did Norton say was the grouud of his attack, or his 
threatened attack, upon this sheriff’s sale made by Hood to you in 
1868 ? 

A. He threatened to annul the sale and to bring it in bank- 
ruptey. Mr. Gen’l Sparrow argued it a long time with him, saying 
he had no earthly right; finally Mr. Norton said, Never mind, it 
will cost you more than $1,000. 

Q. Did either you or Gen’l Sparrow place in Mr. Norton’s hands 
a copy of the agreement which you had made with Hood in October 

A. I didn’ tL: if Sparrow did, it is not to my knowledge. 

Q. Did either of you inform him of the contents and stipulation 
of that agreement at that time? 

A. Sparrow had a long legal argument with him, showing him 
that he had no right; showing him that it was a bona fide sale. | 

did not argue any law points with him. 
297 Q. You say you had very little conversation with Mr. 
Norton ? 
A. Very little; I listened to their argument. 
Q. What did you say when you did speak ? 
A. I said I wouldn’t pay him anything. 

Q. Nothing but that? 

A. That my title was good, and I therefore did not feel bound to 
pay him anything ; my title wasn’t simulated. 

Q. Did he claim that it was simulated ? 

A. So I understood, and for that reason it would bring it in the 
bankruptcy. I understood it that way. 


* 
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Q. Did he state any facts within his knowledge which induced 
him to think that it was simulated ? 

A. He had a long argument with Sparrow, and Sparrow tried to 
induce him that he was in the wroug ; I didn’t take any part in the 
conversation. , 

Q. Did you hear Mr. Norton say anything about simulation of 

the sale—make any charges ? 
298 A. Lunderstood that he claimed it on that account ; claimed 
that he would make that charge; that is the way I under- 
stood it. 

Q. And Sparrow, you say, went into a long argument to convince 
him that he was wrong? 

A. Yes, sir; to show him that he was wrong. 

q. Do you think be succeeded in convincing him ? 

A. I don’t know; he only answered if I didn’t pay it would cost 
me more than $1,000, even if he didn’t succeed. 

Q. Now, how long after this conversation had with Norton did 
Hood come to you and ask for money? 

A. I ean’t tell you exactly; it 1s several months, I believe, or 
maybe longer. 

(. How long before the sale you made to Hood in 1871 did this 
conversation between you and Hood occur ? 

A. My last conversation with Hood occurred a day or two after 
he got his discharge—that is, the last conversation. 

Q. When did he get his discharge ? 

A. My first conversation was a week before. He came to 
299 me to get money, and I said I couldn't giveit to him. After 
that [ met him, and he said he had paid the money and got 

his discharge. You can see the date when he got his discharge. 


To be continued. 


Pursuant toan adjournment of thetaking of the testimony of Henry 
Krellsen, by consent of parties, the taking of said testimony was re- 
sumed at the office of T. Wharton Collens, notary public, 20 Caron-. 
delet street, on this 26th day of March, 1881. 

Present: Ek. H. Farrar, Esq., attorney for complainant; H. G. 
Morgan, Esq., attorney for defendant. 


By Mr. Morean: 


Q. Mr. Frellsen, in your eross-examination, at pages 25 and 26, 
vou seemed confused about a credit given to Mr. Hood on the 14th 
of January, 1869, and seemed uncertain of the manner the 50 bales 
produced that credit. Have you since that looked into the mat- 
ter; and, if you have, will you explain that apparent discrep- 

aney 
300 A. My answers to cross-interrogatories at pages 25 and 26 
was incorrect. All my transactions and business arrange- 
ments in Carroll parish were made through my agent, Gen’l Spar- 
row; | never was in that parish myself. [ am, therefore, not so 
familiar with all the particulars as if [ had made the arrangements 
l6—111 
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personally, and was therefore less apt to remember them after a lapse 
of twelve years, aud unexpectedly questioned about them, and I 
found that I confused several dates. I have since tried to refresh 
my memory and to examine fully into the matter, and, to the best 
of my knowledge and recollection, the following is the true and cor- 
rect statement about the mentioned 50 bales of cotton: “ The sheriff 
seized, some time about the early part of August, 1868, on a judgment 
in my favor, the Home plantation of Govy Hood, on which said 
Hood resided, together with the cotton crop growing thereon and 
raised by said Hood, and he sold said property as seized in the fol- 
lowing September, when I became the purchaser. Shortly 

301 after iny agent, Gen’l Sparrow, leased the plantation for me 
to Mr. Boyce on the recommendation of Govy Hood. I was 
unacquainted with Boyce and have never met him. Sparrow drew 
up a lengthy lease and sent it to me for my signature, but [ don’t 
remember all the particulars and conditions, except that Boyce 


(Mr. Farrar objects to any testimony going to show the contents 
or terms of that written lease, the saine being a written document 
aud necessary to be produced upon the trial of this case.) 


should pay $5,000 per annum and gather the then growing crop on 
the same terms, which [don’t remember. In the following January, 
1869, and not two years after, as I stated in my previous answer, 
Gen’l Sparrow wrote me that he had called on Boyce for a settle- 
ment; that he found Boyce had shipped all the cotton of the crop of 
1868 gathered by him, except 50 bales, which latter Boyce had 
turned over to him as my share of said crop, according to agree- 
ment 


(Mr. Farrar objects to all of the above statement on 
302 & 303 the ground that the same is the statement of the con- 
tents of letters written to the witness, and that evidence 

of those contents cannot be given orally.) 


and that he, Sparrow, had requested Boyce to ship them to his 
commission merchants, Mess. Foster & Co., in New Orleans, the pro- 
ceeds to be paid to me. 

Sparrow wrote me that I would have to credit proceeds to redemp- 
tion account of Govy Hood, according to an agreement made. I re- 
ceived from Mess. Foster & Co. $5,598.92, which I entered accord - 
ingly, as will appear from my statement filed in court. 

About a year anda half afterwards I applied to Sparrow to col- 
lect from Boyce the amount of the lease past due, and if necessary 
to institute proceedings. It was answered by Sparrow 


(Mr. Farrar objects to all testimony as to what passed between 
witness and Sparrow on two grounds—first, it is res inter alios acta 
and not admissible herein; and, 2d, that the communications were 
all in writing, and that oral testimony of them cannot be produced.) 


3804 Was answered by Sparrow that he could get nothing from 
soyce; that the latter kept him off by stating that he had 
paid large amounts to Hood at different times to pay taxes due on 
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all my property, and that lhe couldn’t get Hood to make a settle- 
ment. Sparrow advised me not to institute legal proceedings, as it 
might lead to a long and expensive suit, and that nothing could be 
made out of Boyce. The latter subsequently left the plantation and 
died not long after, and, to the best of my information, his estate 
was Insolvent. I never collected anything from him except the 
above 50 bales of cotton. 


(To all of this testimony the complainant objects on the ground 
that the testimony shows the statements therein made are contained 
in written documents, and that oral evidence of the contents of those 
written documents cannot be administered.) 

Q. Mr. Frelisen, with regard to that lease that Gen’l Sparrow made 
to Mr. Boyce for you, have you any idea whether that lease is still 

in existence—whether the document is still in existence? 
305 A. To the best of my knowledge they are not extant; | 

have been called on for them years ago and couldn’t find 
them. 

Q. And the letters that you refer to from Gen. Sparrow—have you 
any of those letters? 

A. No; none of those letters. 

©. Were not some of those letters called for and filed in court in 
the Dean & Pierce case? 

A. I don’t remember. 

Q. You say vou sold the Geo. Wilson Place to Morgan & Byrne 
for $10,000. Please state, Mr. Frellsen, so far as you can remember, 
what it cost you to get possession of that place and what you cleared 
on the place. What portion of that $10,000 was profit to you? 

A. I bought the Wilson Place at the sheriff’s sale for $3,000 cash, 
I believe, in 1869; yes, L think it was 69, but the administrator of 
the estate of Wilson prevented me from getting possession, as there 
was a minor heir haying claimson the property. This led to an ex- 
tensive lawsuit, which lasted over three years, during which the 
administrator kept possession of the place and had the revenues and 

left the taxes unpaid. In 1873 the minor heir, son of Wilson, 
306 becameofage. He preferred a cash payment to a protracted 

suit, and he compromised, according to which [ paid him 
$2,000 cash and all the cost incurred, and [ had to pay the back 
taxes on the plantation. I calculate that the place cost me alto- 
gether about $9,000. 

Q. Including the attorneys’ fees in the costs that you mentioned ” 

A. Yes, sir. I sold the place in 1874 for $10,000 to Mess. Morgan 
& Byrne, payable in four yearly equal instalments, but the last of 
these instalments is not paid yet, and if [ get it it will hardly reim- 
burse me in principal and interest. 


Necross-examination by Mr. Farrar: 
Q. Is the compromise which you made with the minor heir of 
Wilson in writing? 
A. It might be in writing; [ have no writing of It. 
Q. Was it not in writing at the time it was made? 
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A. Well, it was made through my attorneys; I don’t know 
whether it was made in writing or not; he must have released the 
suit. 

(Mr. Farrar objects to any testimony with reference to this 
307 compromise on the ground that it is a document in writing 
and the contents of it cannot be administered.) : 

Mr. Morgan, counsel for defendant-, reserves the right to furnish 
the document, if in existence. 

Q. You say you bought the plantation for $3,000 cash. What did 
you do with that? 

A. Out of the $3,000 IT paid about $800 for costs of sheriff’s fees 
and expenses and the balance I placed as cash to the credit of re- 
demption account of Govy Hood, as will appear in the statement In 
court. 

Q. You say that the property cost you $9,000? 

A. About; yes, sir. 

Q. What are the items comprising these $9,000? 

A. I can’t remember; I can’t state all the little court fees; I paid 
the taxes for five years In succession. 

Q. $3,000, you say, was paid at the sale? 

A. Yes, sir. 

Q. That included all cost of proceedings ? 

A. Yes, sir; up to the sale; then I paid $2,000; that ts $5,000, 
and the cost of that proceeding—cost of the litigation with the minor 
heir of Wilson. 

Q. How much was that ? 

A. I can’t say how mueh that was. 

Q. That makes $5,000 altogether ? 
398 A. And $2,000 besides cost; then I paid all the costs, you 
know, in the suit, and I paid the taxes for all the vears when 
[ didn’t have possession of the place, which were back taxes. 

®. Will that amount to $4,000 more? 

A. About that, I think; three years they took the revenues and 
I lost all the interest on the money. 

Q. How much taxes did you pay? 

A. I suppose about 4 years. 

Q. You think those four years’ taxes and the cost of the litigation 
with the minor heir of Wilson amount to $4,000? 

A. With taxes & the money [ paid out it amounted to near 
$4,000. 

(. Have you the tax receipts ? 

A. No. 

(. Where are they ? 

A. I don’t know; destroyed, I suppose. 

Q. Have you got the cost receipts ? 

A. No. 

Q. Where are they ? 

A. Lost or destroyed. 

®. When? 

A. I don’t know; I didn’t keep the receipts for those years; they 
were all of no account after the titles were finally made. 
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By Mr. MoreGan: 
Q. May not your attorneys in the parish up there have the re- 
ceipts for costs, Xe. ? 
A. I suppose not; they were considered valueless; I haven't all 
the tax receipts & other things I paid in the Hood suit for ten 
years. 


308} Testimony of Sparrow. 
Interrogatories. Filed 29 Nov’ber, 1879. 


K. E. Norton, Assignee, ) 
v8. >In Chancery. 11414. 
Govy Hoop and al. 


Interrogatories to be exhibited to Edward Sparrow, an aged and in- 
firm witness, examined under a special order of the said court. 


1. Are you acquainted with Henry Frellsen and Govy Hood, and 
have you been employed as an attorney-at-law in any suit or suits 
of Henry Frellsen against Govy Hood in the district court of the 
parish of Carroll at any time prior to or during the vear 1866? 
Was the suit 4896 on the docket of the district court of East Carroll 
one of the suits? 

2. Did you superintend the recovery of a judgment by confession 

in that suit in 1866? Please state whether there was any 
308} dispute about the debt confessed by Govy Hood or any op- 

position by him to the amount and justice of the demands. 
If there were any conversations between you relative thereto state 
what Hood said upon the subject. 

3. Were you cognizant of the issue of executions upon the judg- 
mentand the levy upon certain plantations of Hood in the year 1866? 
Did you attend the sales of the plantations under the executions ? 
Who was the purchaser at the sale? Was there any opposition to 
the sales by Hood or any other persons, and was there any irregu- 
larity in the sale? 

4. Were you the attorney and agent of the said Henry Frellsen 
during this time? Did you order the issue of the executions? For 
what purpose were the executions issued and the sales by the sheriff 

under them made? 
308} 5. Had vou made, prior to these sales, any bargain or con- 
tract with Govy Hood to evade the bankrupt law of the United 
States or to defeat and delay the creditors of said Hood or in any 
manner to obstruct the rights of other parties? If so, please state 
what agreement was made and in what manner those aims were 
to be accomplished. 

6. Was there any agreement to sell the judgment about to be ex- 
ecuted by sale of the property on the 5th day of September, 1868, 
to Mess. Dean and Pierce, and is the document hereto annexed, 
marked “A,” a copy of that agreement? If so, please state all you 
know about that agreement and whether or not you were ready and 
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fully authorized and instructed to transfer the said judgment to 
Dean and Pierce if they had complied with their part of the agree- 
ment. 
309 7. Was there an agreement to sell the property purchased 
at the sale of the 5th day of September, 1865, by the sheriff 
under the executions of Frellsen, and is the agreement hereto at- 
tached, marked B,a copy of that agreement? If so, please state 
whether there were any other considerations for that agreement or 
motives for it than those expressed. Please answer explicitly and 
fully whether there was any pretence in the making of that agree- 
ment. What collusive and unexpressed contract or stipulation was 
made at the time? What was to be added to or subtracted from the 
obligation it imposed upon either party ? State whatever you know 
relating to the object of that agreement and what the parties in- 
tended. 
310 8. What was the market value of the property purchased 
by Henry Frellsen at the public sale by the sheriff under ex- 
ecutions in his hands? Was the purchase by Frellsen at a reason- 
able price? 

9. Have you any information of the sale to Govy Hood in 1871 ; 
who negotiated the sale made at that time, and what were the mo- 
tives and considerations for the sale at that time? 

10. Who has transacted the business of Henry Frellsen in all 
these transactions with Govy Hood? Was he present at the delivery 
of the deeds or agreements? Do you know of any misrepresenta- 
tions of the said Frellsen to Hood ? 

11. Are you acquainted with Emery E. Norton, the plaintiff in 
this case; if yea, did you at any time prior to the discharge of Govy 

Hood asa bankrupt have any conversation with him rela- 
oll tive to the title of Frellsen to the plantation purchased from 

Hood or at the sheriff’s sales? What was the cause of such 
conversations, and what did Norton say, and what did you reply ? 

12. Did Norton ask for the sum of $1,000 or any other sum for 
any purpose from Frellsen in respect to the plantations purchased 
by Frellsen at the sheriff sales? What reason did he give for de- 
manding $1,000? 

13. What reply was made by Frellsen or by yourself to his modest 
and equitable demand for $1,000 ? 

14. Please state the reasons given for the demands on Frellsen 
and the answers made to him by Frellsen or by yourself. 

15. If you know or ean set forth any other matter or thing which 

may be of benefit or advantage to the parties at issue 
312 in this cause or either of them or that may be material to 

this your examination or the matters in question in this cause 
answer fully and at large in relation thereto. 
H. G. MORGAN, 
Solicitor for Frellsen, One of the Defendants. 


N. B. by clerk.—The agreement between Frellsen and Dean and 
Pierce, appended to foregoing interrogatories, is copied at pp. 60 of 
this transcript. 
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The agreement or counter-letter of 26 Oct., 1868, appended to same 


interrogatories, is copied at p. 56 of this transeript. 
Cross-Interrogatories. Filed December 12, 1879. 
U.S. District Court, District of Louisiana. 


E. k. Norton, Assignee, 
vs. 11414. 
Govy Hoop and al. ( 


313 The complainant now comes, and before propounding cross- 
interrogatories to Edward Sparrow, herein to be examined de 
bene esse, objects and excepts to each and every one of the direct inter- 
rogatories on the ground that the same are grossly illegal in form and 
leading in their character, and on the further ground that their ob- 
ject is to compel Edw’d Sparrow, an attorney-at-law, who, as the 
record in the bankruptcy of Govy Hood shows, was said Hood’s att’y 
therein, to disclose matters and things entrusted to him by his client, 
Giovy Hood, as well as matters and things declared to him by his 
client, Henry Frellsen, and that the said Edward Sparrow cannot 
be heard to testify to any such matters and things. 
ol4 Complainant further reserves tlre right to be and appear 
before the commissioner or officer appointed to examine said 
Sparrow, and to propound other and additional cross-interrogatories. 


Cross-int’y Ist. If you state that you had any conversation with 
IX. Ek. Norton, then state the year, month, time, and place, and state 
fully what you told him and what facts you disclosed to him, and 
what documents, if any, you showed him. If that conversation took 
place in New Orleans state where you were staying In this city, 
whether or not at a hotel or at a private house, and, if at a hotel, 
what hotel; and state, further, in whose presenee such conversations 
were had. 

WYLY,SEMMES & FARRAR, 


NSol’s for Complainant. 


315 Return to commission received and filed Dec’r 18, 18S0. 


Deposition of Edward Sparrow, taken before S. D. Oliver, special 
commissioner under the authority of a commission issued from 
this court Dee. 12, 187%. 

District Court of the U.S. of America for the District of Louisiana. 

ky. EK. Norton, Assignee, 
vs. 11414. 
Govy Hoop and al. | 
Be it remembered that under and by virtne of the annexed com- 
mission to me directed by said court, and in pursuance of the inter- 
rogatories and cross-interrogatories also annexed in the above-styled 
suit, I, Sanders D. Oliver, special commissioner, did,on the 2nd day 
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of December, 1880, give written notice to William G. Wyly 
316 in person, one of the attorneys of the complainant, that I 

would, on Tuesday, the 7th day of same mont’, proceed to 
tuke the testimony of the witness, Edward Sparrow (he being in 
feeble health), at‘his residence,in the parish of East Carroll, State of 
Louisiana, and notified said Wyly, attorney, to be present then and 
there if he so desired. 

And on the said 7th day of December, A. D. 18S0, at the place 
aforesaid (being adjacent to the town of Lake Providence), I did ad- 
minister to the suid witness an oath to truly answer the said annexed 
interrogatories and cross-interrogatories propounded to him in this 
ease, and to such other and additional cross-interrogatories as might 

be propounded to him; and, after having administered said 
317 oath, I proceeded to examine him touching the matters and 
things contained in said direct and cross interrogatories. 

Whereupon the said witness, Edward Sparrow, did make the an- 
swers hereinafter set forth and expressed, which said answers I re- 
duced to writing in his presence. 

In answer to int’'y lst the said witness deposes and says: [ am 

acquainted and have been for many years with Henry Frellsen 
and Govy Hood. I have been employed as an attorney-at-law by 
Henry Frellsen in the suit No. 4896 on the docket of the district 
court of this parish, and in one or two other suits. 

Auswer to int’y 2nd. I did. There was no opposition or objection 

to the debt or objection to the justice or amount of the de- 
318 mand, to my knowledge, by Govy Hood. There were repeated 

conversations between Hood and me in regard to Frellsen’s 
claim. I cannot remember all he said, but his great desire appeared 
to be to get time to pay Frellsen’s demand. 

Answer to int’y 3rd. | was cognizant of the issuing of the execu- 
tion upon the judgment which I claimed for Frellsen vs. Hood, and 
also of the levying upon the plantations enquired about, but believe 
that said execution did not issue until , 1868. Lam not certain 
whether I attended the sales or not. I know that I gave directions 
to the sheriff in reference thereto. Henry Frellsen was the pur- 

chaser at the sale. ‘There was no opposition to the sale by 
319 Hood or any other person, tomy knowledge, or any irregu- 
larity in the sale. 

Answer to interrogatory 4th. I was the attorney in that business 
for Henry Frellsen during that time, and at times [ held special 
power of attorney from him to represent him in his matters with 
Hood, but do not think I ever held a general power of attorney from 
Frellsen to act as hisagent. I did order execution to be issued upon 
this judgment of Frellsen vs. Hood. I directed the issuance thereof 
to force the sale of Hood’s property to pay this judgment to Frellsen, 
and the sales were made for the same purpose. 

Answer to int’y 5th. [ never made any bargain or contract 
320 with Govy Hood to evade the bankrupt law of the United 
States nor to defeat and delay the creditors of said Hood or 
in any manner to obstruct the rights of other parties, as above stated ; 
no such agreement was made. 
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Answer to interr’y 6th. There was such an agreement between 
said parties, and I believe the document referred to, marked A, is a 
true copy thereof. I distinctly remember about that time that the 
said Dean and Pierce came to me at Lake Providence and handed 
me a letter and some other papers from Henry Frellsen, by which 
I was instructed and authorized to carry out according to my best 
judgment the stipulations in the above-named agreement, and I in- 
formed Mess. Dean and Pierce that I would do so; [ also informed 

Mr. Hood what had been done between Mr. Frellsen and 
o2l those parties. I knew nothing about the agreement further 

than what it shows on its face. I was ready and felt author- 
ized to transfer said judgment to Dean and Pierce, and would have 
done so if they had complied with their part of the agreement. 

Answer to int’y 7th. There was such an agreement, and I believe 
the document referred to, marked B, is a true copy thereof. There 
were no other considerations or motives for said agreement than those 
expressed, to my knowledge; there was no pretense in the making 
of that agreement; there was no collusive or unexpressed contract 
or stipulation made at that time; there was nothing to be added 

or subtracted from the obligation imposed upon either 
322. party. The object of that agreement was to carry out the 
often-expressed willingness of Mr. Frellsen to enable Mr. 
Hood to get the property by extinguishing the actual amount which 
he originally owed Mr. Frellsen, with the interest thereon. Mr. 
Frellsen often told witness that he did not wish to speculate upon 
Mr. Hood’s misfortunes, and if the property which he had bought 
under his judgment was worth more than Hood’s debt to him with 
interest he was willing to give Hood.time to realize upon it. I don’t 
know that the parties intended anything other than what is ex- 
pressed in said agreement and as above explained. 
Answer to int’y 8th. I can’t say that property of that kind 
323 had any market value at that time. There was little or no 
demand for such property. The price paid by Frellsen 
was proportionally larger than other property of the same kind was 
selling for at that time. 

Answer to int’y 9th.. I have knowledge of the sale made to 
Govy Hood in 1571. I negotiated the sale for Mr. Frellsen and 
as directed and authorized by him. The considerations, other than 
those stated in the act of sale, were to give Hood an opportunity to 
get title to the property by paying Mr. Frellsen an amount which, 
when added to the other amounts received by Frellsen on his claim 
against Hood, would pay the same in full, principal and in- 

terest. 
o24 Answer to int’y 10. My partner, Judge J. W. Montgomery, 
and I have transacted the business of Henry Frellsen in all 
these transactions with Govy Hood. I had principal and almost 
exclusive charge of the business. Hood was present at the execu- 
tion and delivery of the deeds and agreements. I do not know of 
any misrepresentation of Frellsen to Hood. 

Answer to int’y 1lth. I am acquainted with Emery E. Norton, 
pl’ff in this case. Some few months before the discharge of Hood 
17—111 
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in bankruptcy I did have a conversation or conversations with said 
Norton in regard to Frellsen’s title to the Hood.property. I think 
it was early in 1869. I was employed by Hood to make ap- 
825 plication in the U.S. district court at New Orleans for Hood 
to be declared a voluntary bankrupt. I was so employed as 
an attorney-at-law. Hood was declared a bankrupt in February or 
March of the same year, I think. Some time afterwards I went to 
New Orleans and called upon the assignee, Norton, in regard to ap- 
plying for the final discharge of Hood in bankruptcy. This was 
the cause of the conversation. Norton then inforimed me that he 
had learned and understood upon good authority that there was 
fraud in Hood’s surrender; that the saleby which Frellsen acquired 
Hood’s lands was fraudulent. I replied to him that I was sure that 
he could not have received such information from a reliable source, 
as | had personal knowledge in regard to Frellsen’s claim 
826 against Hood and of the sale of the property under Frellsen’s 
judgment against him. I enquired of Norton as to the source 
from which he obtained his information, but he at the time de- 
clined toinform me. I afterwards learned, either from him, Norton, 
or Mr. F. M. Goodrich, that it was from one W. R. C. Lyons, then 
of this parish, whom he got his information. i- our conversation I 
suggested to Norton to see Frellsen, and at Norton’s suggestion I 
called on Mr. Frellsen; made an appointment to meet him, Norton, 
the same evening at his (Norton’s) office in the custom-house build- 
ing. I went with Frellsen. When we first met Norton, after a few 
moments of conversation I left Frellsen with him and remained 
away for 10 or 15 minutes. When I returned I found 
327 & 328 Frellsen and Norton in conversation about Hood’s bank- 
ruptey. Frellsen informed Norton that I had told him 

(Frellsen) what he (Norton) had said to me that morning. 

Answer to interrogatory 12th. In that same conversation spoken 
of in answer to interrogatory 11th Norton said that if Frellsen 
would pay him a certain amount, which, I think, was $1,000, he 
would not object to Hood’s discharge in bankruptey. He told Frell- 
sen that it was his (Frellsen’s) interest to do so, as it would cost him 
(Frellsen) much more than that to defend in a litigation his rights 
to the property he had acquired by his purchase at the sale of 
Hood’s property at the sale under execution issued upon his (Frell- 
sen’s) judgment. 

Answer to interrogatory 13th. Mr. Frellsen positively re- 
329 fused to pay the amountdemanded by Norton, as above stated, 
and asked my opinion in regard i it, and I expressed my 
approval of what he had said and advised him not to pay the de- 
mand. Norton then threatened to take proceedings to bring the 
entire property purchased by Fretlsen into the bankrupt court. 
Frellsen told him he might do so if he chose; that he (Frellsen) was 
informed and believed that he had good and valid title, and, if re- 
quired to do so, would maintain its legality in the courts. 

Answer to interrogatory 14. I think I have answered this inter- 
rogatory in my answer to interrogatories No. 12 and 13. There was 
much conversation between Norton, Frellsen, and myself at the 
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time, the general purport of which was that Norton asserted 
330 that there was fraud in the purchase which Frellsen had 

made of Hood’s property, and that he thought he would 
resist Hood’s discharge in bankruptcy and try to have the property 
brought into the bankrupt court as a part of Hood’s estate, but was 
willing, if Frellsen would pay him the amount he asked, to waive 
all objections to Hood’s final discharge in bankruptey. Frellsen re- 
fused to do so and I approval his refusal. 

Answer to int’y 15th. I cannot now recall any particular fact or 
facts which I have not stated in my answers to the foregoing inter- 
rogatories, and I adopt all of said answers to said interrogatories as 

my answer to this interrogatory and repeat herein all said 
331 previous answers. I have no doubt there are other facts con- 
nected with the matters enquired of, if my attention was par- 
ticularly called to them. 
EDW’D SPARROW. 


Sworn to and subscribed before me this the 7th day of December, 
A. D. 1880. 
S. D. OLIVER, 


Special Commissioner. 


At this stage of the examination, at the request of the witness 
and upon his representation that, owing to the feeble state of his 
health and debilitated condition, he could not continue his answers 
any further at this time, 1 adjourned the said examination over 
until the 11th instant, for the purpose of taking the answers of wit- 
ness to the cross-interrogatory propounded and such others as the 

attorney for complainant might see fit to propound, of which 
332 adjournment I notified W. G. Wyly, one of the atty’s for 
said complainant. 

In faith whereof I hereto sign my name officially on the 7th day 
of October, 1880. 

S. D. OLIVER, 


Special Comm’r. 


On this Saturday, Dee. 11, 1880, I resumed the examination of 
witness, at his resedence, as before. 


Cross-examination : 3 
Answer to cross-interr’y Ist. I am not able to designate the exact 


date of my conversation with E. E. Norton, as stated in my answers 
to the interrogatories-in-chief. I know that they were had some 
few months before Govy Hood got his final discharge in bankruptcy. 
‘he place was in Norton’s office in the custom-house, in New Or- 

leans. When I first met Norton, on the occasion spoken of, 
333 it was some time in the morning or about midday, in his 

office. I spoke to him in regard to the discharge of Hood 
and told him l intended to makean application therefor. He said he 
had understood there was fraud in the transaction whereby Frell- 
sen became the purchaser of Hood’s lands before he had made his 
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application to be declared a bankrupt, and that he thought he would 
have to oppose my application. I told him that he certainly could 
not have derived such information from any reliable source; that 
I had personal knowledge of the whole matter, and that the whole 
transaction was perfectly fair and correct. I also spoke of Mr. Frell- 
sen’s high character as an old merchant and citizen and expressed 
a wish that Norton should see him. Norton indicated a desire or 
willingness to do so, and before parting it was understood that I 
would see Mr. Frellsen and ask him to come around that evening 

to see Norton at his office, which he did in company with 
334 me,and there was a portion of his office enclosed by screen, 

— the conversation spoken of and related in my answers to In- 
terrogatories-in-chief took place. I don’t think that I showed Mr. 
Norton any documents in the interviews I had with him on that 
day. I cannot remember where [ was stopping in New Orleans, but 
think it was on Dauphine street near Canal, at furnished rooms; I 
am sure it was not at a hotel or private house. I do not think that 
any one was present at the first conversation with Norton, and no 
one except Frellsen at my conversation with him on the evening of 
the same day. In further answer to this cross-interrogatory I refer 
to and adopt my answers to the interrogatories-in-chief as to the. 
matters enquired of in this cross-interrogatory. 


EDW’D SPARROW. 


Sworn to and subscribed before me this the 11 December, A. D. 
1880. 3 
S. D. OLIVER, 


Special Commissioner. 


The said Wyly, attorney for complainant, failing to be and 
335 appear at the examination of said witness, but reserving 
the right to see and examine his answers after being taken, I 
handed said interrogatories and answers to said Wyly, attorney, on 
the said 11 day of December, and after examination thereof he re- 
turned the same to me, special commissioner, on this the 15 day of 
December, A. D. 1880, and informed me that he had no other or 
additional cross-interrogatories to propound to said witness ; where- 
fore I closed this examination, and do hereby further certify that 
the said answers were reduced to writing by me in presence of the 
said witness, and were by him sworn to and subscribed in my pres- 
ence. 

During said examination there was no attorney present represent- 
ing the defendants in this case. 

Given under my official signature and ordinary (scrawl for want 
of an official seal), in said parish of East Carroll, State of Louisiana, 
on this the 13th day of December, A. D. 1880. 

[SEAL. | S. D. OLIVER, 
Special Commissioner. 
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336 Testimony of Edward Sparrow Continued. 
Additional testimony of Edw’d Sparrow. 


Testimony taken, by consent, on this 18 day of Feb’y, 1881, in the 
office of H. G. Morgan, No. 35 Carondelet street, New Orleans, La. 


Present: E. H. Farrar, solicitor for complainant, and H. G. Mor- 
gan, for def’t Frellsen. 


Gen’] Epwarp Sparrow, witness for defendant, examined by H. 
G. MorGan: 

Q. Gen’l Sparrow, who was the agent and attorney for Mr. Frell- 
sen in the seizure and sale of the Govy Hood property, in the parish 
of Carroll, in the spring and summer of 1868? 

A. I was. 

Q. Was there a growing crop on the plantations at the time of the 
seizure and sale? 

A. There was. 

Q. Did you or any one else, to your knowledge, send any of that 
cotton to Mr. Frellsen in this city in the fall or winter of 1868? If 

yea, please state how much cotton was sent, who sent to, and, 
337 as far as you are able to remember, all the facts and cireum- 
stances connected with the sending of the said cotton. 

Answer. There were 50 bales of cotton shipped about that time to 
New Orleans for the account of Henry Frellsen, which were the 
product of the Hood places, which Mr. Frellsen had bought. They 
were shipped by Jno. Boice, or given by him to me to ship, and were 
understood to be a part of the crops belonging to Mr. Frellsen as the 
seizing creditor and purchaser of the property. Boice controlled the 
places and was acting as the keeper, to the best of my recollection. 
I had trouble in securing this cotton. Mr. Frellsen wrote me, I 
think, several times and urging me to press the collection of what 
was coming to him. 


(Sig.) EDW. SPARROW. 


Jurat waived and all formalities as to commission and affidavit, 
&e., and all objections waived, except legal objections to subject-mat- 
ter of above statement waived. 
308 Feb’y 18, 1881, N. O., La. 
KEK. H. FARRAR, 


Sol. for Complainant. 


Affidavit of H. G. Morgan. No. 11414. Filed and Approved by Defend- 
ant May 21, 1880. 


Before me personally appeared H. G. Morgan, a resident of the 
parish of Orleans, who, being duly sworn, deposes and says that on 
or about the 5th day of March, 1879, he met in the rotunda of the 
St. Charles Hotel Judge W. G. Wyly, one of the attorneys in the 
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suit of Govy Hood vs. Henry Frellsen, then pending in the supreme 
court of the State of Louisiana, and now the leading counsel in the | 
chancery proceedings now pending in the U.S. district court for the 
district of Louisiana, entitled E. E. Norton, assignee, vs. Govy Hood 
and al., in which proceeding Henry Frellsen is one of the defend- 
ants; that the said Wyly accosted affiant, and, remarking that he 
desired to speak to him about the suit then pending before 
339 the supreme court, led the way to a private pa-lor in the 
said hotel. 

That a long conversation took place between affiant and Judge 
Wyly, the burthen of whose remarks was that it would be much 
better for both parties to the aforesaid suit before the supreme court 
if the matter should be compromised, and urged the affiant to use 
his endeavors as a connection of Frellsen to bring a compromise 
about, threatening at the same time that if the matter was not set- 
tled and the suit went against Hood that he, Wyly, would then 
drop Hood and go before the U.S. district court and by bill in 
chancery set up a claim to sell the property in controversy for the 
benefit of the creditors of Hood’s bankruptcy, and that such a pro- 
ceeding would worry Frellsen for the balance of his life (or words to 
that effect), and that it would be far better for him to compromise 

with Hood and thus avoid the threatened suit in chancery ; 
340 ~=that he, Wyly, had for years been familiar with the transac- 

tions which occurred between Frellsen and Hood before 
Hood’s bankruptey, and that he could and would prove the fraudu- 
lent character of those transactions if the resort to the bankrupt 
court was not made unnecessary by a compromise of the pending 
suit before the supreme court. 

Affiant then informed Judge Wyly that he had often heard Mr. 
Frellsen speak of his business with Hood, and was familiar with the 
whole matter, though professionally not connected with it up to that 
time. 

That he, afiant, knew that Frellsen’s titles to the property were 
good and valid, and that, so far from acting with any fraudulent or 
!mproper purpose whatsoever towards any one in the matter, that 
Frellsen’s conduct had always been fair, honorable, and just, and 

particularly lenient towards Hood in all his dealings with 
o41 , him; that, knowing these things and having heard of the 

slanderous and outrageous statements and charges made 
against the fair fame of Frellsen in Hood’s injunction suit, affiant 
could not consent to suggest a compromise, but would rather urge 
Frellsen to await full vindication at the hands of the judges of the 
supreme court of the State when they came to decide the contro- 
versy ; that afhant and Judge Wyly then parted, the judge advising 
affiant to think better of the matter and see him again. 

That some time thereafter affiant received a letter from Judge... 
W. Montgomery, of Carroll parish, att’y in the suit in the State 
court, who had also heard of the threatened chancery proceedings 
in case the suit in the State court was decided against [Hvod, and 

suggested that affiant, who had then become associated with 
342 him in the cause, should examine the bankruptcy proceed- 
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ings of Govy Hood, with a view of discovering if they had 
not been finally wound up and the assignee discharged, advising 
that if such was not the case that affiant take immediate action in 
the matter looking to the discharge of Hood’s assignee. 

That affiant, acting upon the suggestion, examined the papers 
and found that the bankruptey had never been finally closed up by 
the discharge of the assignee. 

Fearing that Hood’s assignee, IK. E. Norton, who had neglected to 
close up the estate for upwards of ten years, would be a willing ac- 
complice in the attempt on Frellsen’s rights and property and would 
lend the aid of his official character to facilitate the threatened suit, 

and knowing that he had no right in law or in equity to so 
343 proceed, affiant called on Norton’s attorney, William Grant, 

Ksq., of New Orleans, and informing him of his fears and 
his purpose requested him, as Norton’s attorney, to see his client 
and to take the steps that should have been taken years before and 
have Norton discharged from his trust as Hood’s assignee; likewise 
that, as none of Hood’s creditors had ever proved up their claims, 
that it would be difficult for the threat against Frellsen to be sue- 
cessfully carried out after the affairs of the estate had been finally 
and properly brought to a close and the assignee discharged. 

That Mr. Grant answered afhiant that he would attend to the 
matter, but that, as Mr. Norton would not be willing to expend any 
money on those old matters, that affiant would have to see that his 
fee, say $225, should be paid. 

That shortly thereafter affiant, upon examination of the 
344 records of the court and finding that Norton had simply filed 
his resignation, but had not been regularly discharged by the 
court, called upon Mr. Grant and informed him that that was not 
What he wanted; that Norton’s discharge must be regura/ and in 
due form; whereupon Mr. Grant said that he was under the im- 
pression that that had been done, but that if it had not he would 
have it promptly attended to; that the judge of the U.S. district 
court left the State shortly thereafter and nothing further was done 
until in July of that year, when a biil in chancery was filed in that 
court by I. E. Norton, assignee, against Govy Hood and a/., in which 
it is falsely charged or intimated that affiant had improperly ap- 
proached the said the said Norton with a view to obtaining, and did 
obtain, his resignation as assignee of Hood’s estate, from improper 
motives & with illicit designs. 
(Sig) H. G. MORGAN. 


Sworn to and subseribed before me this 7th May, ISSO. 
R. DEVONSHIRE, D’y Clerk. 


O45 The affidavit of Wm. Grant, Esq., filed May 21st, 1880, 
which had been missing from the record, having been found, 
the same is now copied and is as follows: 
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Affidavit of William Grant. 


William Grant, of the parish of Orleans, being duly sworn, de- 
poses and says that some time in the month of April or May, 1879, H. 
G. Morgan, of the city of New Orleans, called on me, and, upon being 
informed that I was the attorney of KE. E. Norton in all matters, 
stated that he desired me to take steps to have Norton finally dis- 
charged from his trust as assignee in the bankruptcy of Govy Hood, 
of the parish of Carroll, Louisiana, saying at the same time that 
Hood had been discharged since about 1869; that nothing had been 
done in his matters in bankruptey since that time, and that his 
estate should be finally closed. He further stated to affiant that he, 

Morgan, was interested in having the matter attended to, as 
346 ~=—his client, Henry Frellsen, had been threatened by Judge 

W yly, the discharged bankrupt’s, Hood’s, attorney, in a certain 
suit then pending in thesupreme court of the State of Louisiana, with 
the process of the bankrupt court in case he refused to compromise 
the said suit before the supreme court, and that he, Morgan, feared 
that if the bankruptcy proceedings were not closed that such im- 
proper use of the processes would be attempted through Hood’s as- 
signee, the said E. E. Norton, that affiant said he thought the 
action proper under the circumstances, and would undertake to have 
Norton discharged if he, Morgan, would agree to have his fee of 
$225 paid to him,as Norton would be unwilling to spend any money 
in those old matters; that having been paid the above-mentioned 
sum affiant’s firm took the matter in hand and proceeded to take 
steps to have Norton discharged; that he remembers being ad- 

dressed by Morgan in the U.S. court-room, who told him, 
347 ~— affiant, that it was not Norton’s recognition that was wanted, 

but his legal and final discharge by the court, and that affiant 
undertook to procure it, but that the departure from the the State 
shortly thereafter of the district judges suspended further proceed- 
ings during that term of the court. Norton had, through other 
counsel, filed a bill in chancery in his capacity, as Hood’s assignee 
vs. Govy Hood & al. 

Affiant further says that the said E. E. Norton, under affiant’s 
direction, filed his resignation and applied for a discharge from his 
trust, but that the court did not accept the same. 

(Signed) WM. GRANT. 


Subscribed and sworn to before me this 8th day of March, A. D. 
1880. 
(Signed) CHAS.S. RICE, 
U. 8S. Comm’r, District of La. 
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Testimony of Lyons. 


Interrogatories to be exhibited to Wm. R. C. Lyons, of Tunica county, 
State of Mississippi. 


Where do you reside and what is your Sects ganar ? 
348 2nd. Are you acquainted with Emery E. Norton, assignee 
of the estate of Govy Hood and complainant in the matter of 
Ek. E. Norton, assignee, vs. Govy Hood and al., No. 11414 of the 
docket of the U.S. district court of Louisiana ? 

srd. If you say you are acquainted with E. E. Norton, state when 
where, and under what circumstances you became acquainted with 
him. 

4th. What was your object and purpose in seeking his acquaint- 
ance or having an interview or interviews with the said Norton ? 
What was your business with him ? 

Sth. State everything that took place between you, especially what 
you said to Norton and what he said to you, particularly, about Govy 
Hood’s bankruptey. 

H. G. MORGAN, 
Solicitor for Def ’t Frellsen. 


Cross-interrogatories to be propounded to Wm. R. C. Lyons, 
349 of Tunica county, State of Mississippi, in behalf of E. E. 
Norton. 


X Int. Ist. State your age and the occupation you have been 
engaged in for the last 20 years and the places you have lived in. 

X Int. 2. Where do you live now? What business are you en- 
gaged in? In whose employment are you ? 

X Int. 3. Do you know Henry Frellsen, of the city of New Or- 
leans? How long have you known him’? When did you see him 
last? What conversation did you have with him when you last 
conversed with him? 

X Int. 3d. Do you know anything about the suit of E. E. Norton, 
assignee, vs. Govy Hood, and at No. —of the U.S. district court, dis- 
trict of Louisa ? Do you know what thatsuitisabout? Did you 
ever hear of it? If yea, state when and from whom you obtained 

the information. 
300 X Int. 38d. Have you since July, 1879, had any communiea- 

tion, orally or in writing, directly or indirectly, with Henry 
Frellsen or with his attorney, “Judge Jno. A. Campbell, Mr. H. G. 
Morgan, General Edward Sparrow, or Judge J. W. Montgomery or 
with anybody representing auy of these persons with reference to 
the said suit or the subject-matter thereof or with reference to your 
knowledge of KE. E. Norton or with reference to any conversation ever 
had by you with E. E. Norton? If yea, state what vou have said or 
written and what has been said or written to you, and attach to your 
answers hereto copies of all letters written by yourself on the sub- 
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ject or to any of the above-mentioned parties, and attach to your 

answers hereto all letters received by you on the said subject or from 
any of the above-named parties. 

do] X Int. 4. If you ever had any conversation with Norton on 
the subject of Govy Hood’s bankruptcy, state particularly 

when, where, under what circumstances, and in whose presence those 

conversations were had. 

X Int. 5th. If you ever had any such conversations, to whom and 
when did you reveal and subject-matter thereof? If you ever made 
any such disclosures to other persons, what was the cause, occasion, 
consideration, or object of such disclosures on your part ? 

X Int. 6th. How does it happen that the defendant in this case, 
Henry Frellsen, whose witness you are, knows or supposes that you 
had such conversations with Norton on the subject of Hood’s benk- 
ruptcy ? | 

X Int. 7th. If you undertake to state the contents of any conver- 
sations between you and Norton on the subject of Hood’s bankruptey, 
then state fully and accurately each and every word that both of you 
said. 

X Int. 8. Did you ever have more than one conversation 
002 with EK. E. Norton on that subject; if yea, how many con- 
versations did you have with him,? 

X Int. 9th. How often have you thought about that conversation 
or those conversations since that time, and what occasions and in- 
citements have you had to think about the same? 

K. H.. FARRAR, 
J. D. ROUSE, 


For ( omplainant. 


Deposition of Wm. R. C. Lyons, taken before J. C. Nelson, mayor and 
| : » ma) 
ex officio justice of the peace of ‘Tunica Co., Miss., under the author- 
ity of a commission of a@ commission issued in this cause July 8, 
1580. 


Be it remembered by virtue of the annexed commission, interrog- 
atories, and cross-interrogatories, I, J. C. Nelson, mayor of Austin, 
Miss., and ex officio justice of the peace of Tunica Co. and State of 
Mississippi, duly authorized by law to administer oaths, did, on this 

26th day of July, 1880, cause to appear before me the witness 
303 mentioned in said commission, and, after having duly sworn 

him according to law to give his answers truly to the inter- 
rogutories and cross-interrugatories, I took down his answers to the 
same in the words and figures following, to wit: 


To the lst interrogatory he answers: I reside in Tunica county, 
and my occupation is planting. 

To 2nd int’y: I am acquainted with E. E. Norton, assignee. 

To 3rd int’y: T became acquainted with him in New Orleans in 
either 1867, 1868, or 1869, and [ had business in the bankrupt 
court with reference from my discharge in bankruptcy. 


-— 
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To 4th int’y: My first object is stated in the last answer. I will 
answer this interrogatory further in my answer to the next inter- 
rogatory. 

5 Int’y: [ was in New Orleans and in the bankrupt court, and I 

was‘ informed KE. E. Norton wished to see me in his private 
354 office, which was situated in the same room in which I[ then 

was, but screened off from the remainder. I went in to see 
him, and after some little conversation he (k. Ek. Norton) questioned 
me in regard to the bankruptey of Govy Hood, of Carroll parish. 

In the conversation between us he remarked that Govy Hood’s 
bankruptey was a fraud, and asked me what I thought of it. [ told 
him [ thought it wasa fraud also. After some little conversation E. 
Ki. Norton remarked to me he intended to try and break up Hood’s 
bankruptcy, and I would assist him in getting up all the evidence I 
could in Carroll parish; he would pay me well. I agreed to do so, 
but s-id I would not touch it for less than $1,000 certain. E. E. 
Norton agreed to pay me this amount, and more, too, if I succeeded. 
I then went to work and got all the title sales, entries, and all legal 

documents in reference to Govy Hood’s property, and was 
355 getting ready to aid E. E. Norton in breaking up Hood’s 

bankruptcy when I was persuaded not to do so by a mutual 
friend, F. M. Goodrich, and [ coneluded that I would drop — matter, 
and did so. Tothe best of my memory this conversation and agree- 
ment with FE. E. Norton was in 1870 or 1871; at any rate, it was be- 
fore Govy Hood’s discharge in bankruptcy. I wrote to E. E. Norton 
or to his attorney, Hughes, declining to have anything further to do 
with it, and | have never heard anything from him since. I had 
several letters from Aug. D. B. Hughes, who, [ understood, was Nor- 
ton’s attorney, on the subject of Hood’s bankruptcy, all of which I 
have lostor mislaid except one, which [ annex hereto, of date Mareh 
11, 1870. 


Crossed : 


To ist cross-interrogatorvy witness answers: Ist. My age is 49 

years; been engaged in planting and merchandizing the last 

396 20 years, except during the war; I was in the Confederate 

army. I have lived in Carroll parish, La., from 1848 till I 
removed to this county, in 1877. 

To the 2nd X int’y he answers: I live in Tunica county, Miss. I 
am planting; not in the employment of any one but myself. 

To X int’y 3rd: I do know Henry Frellsen. I have known him 
about 25 years; have not seen him since about the year 1861; 
My conversation with him about that time was in regard to 
the furnishing me money and supplies for my place, which he 
declined to do. My acquaintance with him was very limited. I 
do not know anything about the suit of E. E. Norton, assignee, 
against Govy Hood and als.; don’t know anything about it, and 
never heard of it until these interrogatories were presented to me to 
answer. 
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Witness further answers: I have had no communication 

307 with Henry Frellsen of any kind whatever since July, 1879; 

neither with his att’y, Judge John A. Campbell, nor H. G. 

Morgan, nor Gen’! Edward Sparrow, with reference to the said suit 

or subject-matter thereof, nor with reference to my knowledge of E. 

E. Norton, or with reference to any conversation had by me with 
E. E. Norton since July, 1879. 

I received a letter from Judge J. W. Montgomery on that subject 
and enquiring of me what I knew about it. I never had any con- 
versation with Judge J. W. Montgomery on the subject, but it seems 
he found out from some one that I knew something about the mat- 
ter, and he therefore wrote to me enquiring about the facts. Judge 
Montgomery wrote to me to know what I knew about the facts. 
I replied to him in substance to what would amount to my answer 

to direct interrogatory No. 5—that is to say, it was in sub- 
358 stance what I have there said. I cannot attach any letters 
- from him, because it was a matter I felt no interest in, and 
therefore did not preserve his letter. I kept no copies of my own 
letters and I cannot attach copies. The only letter that I have ever 
preserved in regard to Govy Hood’s bankruptcy is the one from 
Hughes, FE. E. Norton’s att’y, and 1 do not know why I ever pre- 
served that, except it was thrown loosely among my papers. 

To X int’y 4: In answer to this question I adopt and repeat my 
answer given to the 5th interrogatory-in-chief. I state further that 
no one was present when we had the conversation. 

To X int’y 5th: Never had any conversation with others 
359 about the subject*matter of the interview with I. E. Norton, 
assignee, except with I. M. Goodrich. I told him about it 
early in the year 1870 or 1871. He advised and asked me to drop 
the scheme of trying to break up Hood’s discharge in bankruptey, 
and I did so. Mr. F. M. Goodrich found out by some means what 
I was doing, and meeting me one day in Providence, La., com- 
menced to talk to me about the matter, and to dissuade me from 
doing so, stating, among other things, that Govy Hood was an old 
man and an old citizen, and that I ought not to try and break him 
up, and thise was the sole cause, occasion, consideration, or object of 
my disclosures to him of what had passed between me and Norton, 
as hereinbefore detailed. 
To X int’y 6th he answers: I suppose that Henry Frellsen, 
360 if he has any such knowledge, derived the same from Judge 
J. W. Montgomery, who, being very intimate with F. M. 
Goodrich, probably obtained his knowledge from I". M. Goodrich. 
I know of no other way it could have happened. 

To X int’y — he answers: It is impossible for me to repeat the 
whole conversation between E. E. Norton, assignee, and myself in 
regard to Hood’s bankruptcy, but the substance of the conversation 
will be found in my answer-in-chief to 5 interrogatory, which I here 
again repeat. 

To X int’y 8th he answers: I never had but one conversation 
with E. E. Norton, assignee, being the one heretofore detailed, and 
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when he employed me to get evidence to establish Hood’s fraud in 
his bankruptev in 1870 or 1871. 
361 To X int’y 9th he answers: I have thought about that 
conversation several times. There was no occasion or incite- 
ment for it, but merely came into my memory like many other 
things which have happened some time ago often do without any 
special reason, until I was written to on the subject by Judge J. W. 
Montgomery, and since that time I have thought of it often. 
W. R. C. LYONS. 


Sworn to and subscribed before me this the 26 day of July, 1880. 
J. C. NELSON, [seat.] 
Mayor and ex Officio J. Peace. 


I, J. C. Nelson, mayor of the town of Austin, Tunica county, 
Miss., and ex officio justice of the peace in said county, do hereby 
certify that the foregoing answers to said interrogatories and 

cross-interrogatories I caused to be written down in my pres- 
362 ence in the words of said witness, which, being afterwards 

read by him, he declared the same to be the truth,and he 
has nothing further to say in response thereto that he can re- 
member of. 

July 26, 1880. 

J. © NELSON, [seat.] 
Mayor of Austin, Tunica County, Miss., ec Officio J. P. 


Letter Attached to Deposition as Exhibit. 


OFFICE OF THE ASSIGNEE IN BANKRUPTCY, 
New Orveans, La., March 11, 1870. 
W. R. C. Lyons, Esq., Providence, La. 

Dear Str: Yours of the Sth inst. to Col. Norton is just to hand 
and contents noted. Only one of the two letters which you state 
having written to me ever came to hand, and [at once forwarded to 
you the paper requested. There is no change in our programme, 
and we are waiting anxiously the evidence which I spoke to you of. 
The information contained in your note is interesting and in the 
right direction, but we need more of the same kind and more ex- 
plicit information. Please state specifically names, dates, and 
amounts, unless it is your intention tocome yourself & be the bearer 
of your own dispatches. Just as soon as you furnish us the neces- 
sary proof we shall begin. We don’t want to take any steps until 
we can see our way clearly. At the present moment we are not in 
a condition to act aggressively, but hope through you soon to be 
able to do so. 

Please let us hear from you soon, as we are eager to begin. 


Very truly, &., AUG. De B. HUGHES. 
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363 Hearing and Continuance. May 19th, 1881. 


E. E. Norton, Assignee, 
vs. No. 11414. 


Govy Hoop et al. 


This cause came on for trial, E. H. Farrar and J. D. Rouse ap- 
pearing for complainant; J. A. Campbell and H. G. Morgan, for de- 
fendant, Henry Frellsen. 

And after hearing the pleadings, evidence, and argument, the 
cause is continued till 20th instant, at 12 m., the evidence offered by 
the parties being as follows: 


For Complainant. 


Ist. Record of the bankruptcy of Govy Hood, No. 888 of the dis- 
trict court of the U.S. for this district, including schedules and all 
proceedings therein. 

2d. Certificate of the register of debts proved in said bankruptey. 

3d. The certified transcript of the record of proceedings in the 
ease of Govy Hood vs. Henry Frellsen, lately pending in the 13th 
judicial district court for the parish of East Carroll, State of Louis- 
iana,and numbered on the docket thereof 6564, being the same 
transcript annexed to the bill herein as Exhibit 5.,and particularly 
the testimony of C. H. Webb, A. H. Embry, Wm. M. Cullock, V. 
M. Purdy, Wm. Alling, E. C. Manning, C. E. Moss, 8. T. Lellay, L. 
B. Clarkson, N. D. Ingraham, C. R. Egelly, Govy Hood, and J. A. 
Guest, found in same transcript from page- 24 to 61, and the letters 
and exhibits offered in connection with the said testimony; also 
the counter-letter or agreement of October 26, 68, between Frellsen 


and Hood, and the deeds and conveyances therein offered in evi-. 


dence. 

4th. Copy of opinion and decree of the supreme court of La. in 
same case. _ 

5th. Extracts from the record of Dean vs. Frellsen, viz: letters of 
July 8 and August 10, 1868, from Henry Frellsen to Edw’d Spar- 
row, and letter of 1 Sept., 1868, from Sparrow & Montgomery to J. 
Q. Pierce and N. M. Dean. 

6th. Testimony of Govy Hood, taken under commission, and all 
exhibits thereto annexed. 

7th. Testimony of E. E. Norton, complainant, taken by consent 
April 9th, 1881. 

8th. Testimony of E. H. Farrar, also taken April 9th, 1881. 


364 For Defendant. 
Ist. The testimony of Henry Frellsen, taken by consent on 15th 


and 26th March, 1881, and all exhibits therein referred to or an- 


nexed. 
2d. The testimony of Gen’l Edward Sparrow, taken under com- 


mission, and all exhibits therein referred to or annexed. 
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3d. Affidavit of H. G. Morgan, considered as a deposition. 

4th. Affidavit of Wm. Grant, considered as a deposition. 

5th. Additional testimony of Edward Sparrow, taken by consent 
February 18th, 1881. 

6th. Testimony of Wm. R. C. Lyons, taken under commission, and 
all exhibits thereto attached. 

Defendant files objections to certain evidence offered by com- 
plainant. 


Hearing and Submission. May 21, 1881. 


E. E. Norton, Assignee, 
v8. No. 11414. 
Govy Hoop et al. 


The trial of this cause was this day resumed and, after hearing 
further argument, the court took time to consider. 


Judgment Rendered June 13th, 1881. 


Emery E. Norton, Assignee, \ 
| vs. No. 11414. 
Govy Hoop, Henry FRELLSEN, et al. j 


This cause came on to be heard in this court upon the pleadings, 
exhibits, testimony, orders, and exceptions to testimony at the hear- 
ing, and was argued by counsel. 

The court, upon consideration, admits the records of the suit of 
Govy Hood against Henry Frellsen, filed as exhibits and offered as 
testimoay,and of the bankruptey of Hood, as evidence of the exist- 
ence of such suits and of what was done in them, and of the capac- 
ity of the plaintiff as assignee, but for no other purpose, The 
deposition of Frellsen, his letters, deeds, and the documents signed 
by him are admitted. 

No depositions in those causes nor documents therein of other 
parties are admitted, except those documents referred to in the 
deposition of Frellsen. 

The court declares and decrees that the judgment in favor of 
Henry Frellsen against Govy Hood, in the parish of Carroll, in the 
year 1866, and the executions thereunder in 1868, with the sales 
and conveyances by the sheriff, as shown in the record, have been 
established as valid and operative, and that no fraud, collusion, nor 
malpractice is established against him; that these proceedings en- 
title him to the property so conveyed to him, discharged from any 

claim of the plaintiff in this suit. 
365 The court further declares and decrees that whatever sur- 

plus may arise from the sale of the property under the pro- 
cess in favor of Henry Frellsen from the district court of [ast Car- 
roll parish, which is described in the plaintiff’s bill and which is 
now held by the sheriff and has been levied on the plantations 
known as the Home Place and the Hood & Wilson Place, the said 
surplus shall not be paid to the said Hood, but shall be paid to the 
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complainant, as assignee as aforesaid, after deducting such costs as 
this court may decree shall be paid out of the same. 

The court further decrees that the injunction heretofore allowed 
restraining the execution of the process be dissolved, and that the 
said sheriff is permitted to proceed and execute the same, but, un- 
der the directions of this court, is to dispose of the surplus that may 
remain in his hands after the payment of the debt therein specified 
as due to the said Frellsen and costs of suit as above directed. 

Leave is granted to the complainant to apply for further orders 
regulating the sale in time and as to appraisement and sale upon 
credit according to the laws of the State of Louisiana. 

The court directs the sheriff to make a return to this court of the 
sale herein allowed and reserves the question of costs until the com- 
ing in of such return. 


(Signed) EDWARD C. BILLINGS, Judge. 


Appeal. Granted June 18th, 1881. 


EK. E. Norton, Assignee, 
vs. No. 11414. 
Govy Hoop e¢ al. 


On motion of J. D. Rouse and E. H. Farrar, solicitors for the 
complainant, and on suggesting to the court that he is aggrieved by 
the final decree herein rendered on the 13th day of June, 1881, and 
that he believes there is error therein to his prejudice, and that he 
desires to appeal from the same— 

It is ordered by the court that complainant be allowed an appeal 
from the said decree, returnable to the next term of the circuit court 
of the U.S. for the 5th circuit and eastern district of Louisiana, on 
the lst Monday in November, 1881, on giving bond in the sum of 
$7,500 if the said appeal is intended to operate as a supersedeas and 
to maintain the injunction herein issued, and on giving bond in the 
sum of $500 if the said appeal does not operate as a supersedeas and 
does not maintain the said injunction. 


366 Proceedings in U.S. Circuit Court. 
Decree. Entered and filed February 2d, 1884. 
United States Circuit Court, Eastern District of Louisiana. 


Emory E. Norton, Appellant, 
vs. No. 9551. 
Govy Hoop & Henry Fretisen, Appellees. 


Appeal from the district court of the United States for the district 
aforesaid. 


This cause was submitted upon the transcript of the record and 


the orders and proceedings in the cause in this court, and was argued 
by counsel for the appellant and for Henry Frellsen, no one appear- 
ing for the said Govy Hood. 
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And the court, upon consideration of the matter submitted, orders 
and decrees that the decree of the district court in favor of the said 
Henry Frellsen be affirmed, and that the bill as against him be dis- 

missed with costs in this court and in the district court, and 
067 that the cause be remanded to the said district court to enter 

this decree, and for such further proceedings against the said 
Govy Heod in favor of the said Emory E. Norton, assignee, as may 
be consistent with the equity of the said bill and proceedings against 
him personally. | 

In open court, Feb’y 2d, 1884. 

(Signed) DON A. PARDEE, Judge. 


Motion and Order of Appeal. 
Extract from the Minutes. April Term, 1884. 


New ORLEANS, THurspDAy, June 26, 1884. 
Court met pursuant to adjournment. 
Present: Honorable Don A. Pardee, circuit judge. 


Emory E. Norton, Assignee of Govy Hood, ) 
vs. No. 9551. 
Govy Hoop et al. ‘ 


On motion of E. H. Farrar and J. D. Rouse, solicitors for the com- 
plainant in the above-named case, — suggesting that he believes there 
is error to his prejudice in the final decree therein, made the 2nd 

day of February, 1884, by this court, and that he desires 
368 & 369 to appeal therefrom to the Supreme Court of the United 
States— 

[t is ordered that he be, and he is hereby, granted an appeal 
thereto, returnable to said Supreme Court the first day of its next 
term, upon his giving bond, with surety, in the sum of $290, for costs 
of said appeal. 


Bond for Appeal. Filed September 22, 1884. 
UNITED STATES OF AMERICA: 


Know all men by these presents that we, Emery E. Norton, 
assignee in bankruptcy of Govy Hood, as principal, and Angelo So- 
cola,as surety, are held and firmly bound, jointly and severally, unto 
Govy Hood, Henry Frellsen, and John Asberry in the sum of two 
hundred and fifty dollars, lawful money of the United States of 
America, to be paid to the said Govy Hood, Henry Frellsen, and 
John Asberry, their heirs, executors, administrators, and assigns; for 
which payment, well and truly to be made, we bind ourselves, and 
each of us by himself, and each of our heirs, executors, and admin- 

istrators, firmly by these presents. 
O70 Sealed with our seals and dated the 22d day of September, 
in the year of our Lord eighteen hundred and eighty-four. 
19—111 
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Whereas the said Emery E. Norton having heretofore, to wit, on 
the 26th day of June,'1884, taken an appeal to the Supreme Court 
of the United States from and to reverse the decree rendered on the 
second day of February, 1884, by the circuit court of the United 
States for the fifth circuit, holding sessions in and for the eastern 
district of Louisiana, in the suit of Emery E. Norton, assignee in 
bankruptey of Govy Hood, against Govy Hood, Henry Frellsen, and 
John Asberry, No. 9551 of the docket thereof: 

Now, the condition of the above obligation is that if the above- 
bounden Emery E. Norton shall prosecute his said appeal to effect 
and shall answer all costs if he shall fail to make good his plea, then 
this obligation shall be void; otherwise to remain in full force and 


virtue. 
Kk. E. NORTON, [L. s.] 
Assignee of Govy Hood, 
(Signed) By J. D. ROUSE, His Att’y. tr <4 
(Signed) A. SOCOLA. ee 
Bond accepted. 
(Signed) DON A. PARDEE, Judge. 


371 UnitTeED STATES OF AMERICA: 


Circuit Court of the United States, Fifth Circuit and Eastern Dis- 
trict of Louisiana. 
CLERK’s OFFICE. 

I, Edward R. Hunt, clerk of the circuit court of the United States 
for the fifth circuit and eastern district of Louisiana, do hereby cer- 
tify that the foregoing 370 pages, manuscript and print, contain and 
form a full, complete, true, and perfect transcript of the record and 
proceedings had, as enumerated in the index hereto, together with 
all the evidence adduced, on the trial of the case of KE. E. Norton, 
assignee, versus Govy Hood et al., No. 9551 of the docket of the said 
court. 

Witness my hand and the seal of said court, at the city of New 
Orleans, this 8th day of October, A. D. 1884. 

[Seal U.S. Circuit Court for the 5th Circuit & Eastern District of La. ] 


kK. R. HONT, Clerk. 


I, Don A. Pardee, United States judge for the eastern district of 
Louisiana, do certify that Edward R. Hunt, whose name is signed 
to the above certificate as clerk of the circuit court of the United 
States for the fifth circuit and eastern district of Louisiana, was, at 
the time of signing said certificate and is now, the clerk of said court ; 
that said certificate is in due form of law, and that full faith and 
credit are due to his official attestations as such clerk. 

Given under my hand, at the city of New Orleans, in said district, 
this 8th day of October, A. D. 1884. 

DON A. PARDEE, Judge. 
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372 ‘True Unirep StTatres or AMERICA: 
Circuit Court of the United States, Eastern District of Louisiana. 


The President of the United States to Govy Hood, John Asberry, 
and H. Gibbs Morgan and George Mather, executors of the last 
will and testament of Henry Frellsen, deceased, Greeting: 

You and each of you are hereby severally cited and admonished 
to be and appear at a Supreme Court of the United States to be 
holden at the city of Washington on the second Monday of October 
next, pursuant toa motion and order for appeal of record and filed in 
the clerk’s office of the circuit court of the United States for the fifth 
circuit and eastern districtof Louisiana, wherein Emery E. Norton, as- 
signeein bankruptey of Govy Hood, is complainant and appellant and 
said Govy Hood, Jobn Asberry, and Henry Frellsen (now deceased) 
are defendants and appellees, to show cause, if any there be, why the 
decree rendered against the said Emery E. Norton, assignee, ete., as 
in said motion mentioned, should not be corrected and why speedy 
justice should not be done to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 25th day of September, In 
the year of our Lord one thousand eight hundred and eighty-four. 

[Seal U.S. Cireuit Court for the 5th Cireuit & Eastern District of La.] 

DON A. PARDEE, 
Circuit Judge. 


375 [Endorsed :] R. United States cireuit court. No. 9501. 
Emery E. Norton, assignee, vs. Govy Hood et al. Citation. 


Marshal’s Return 


Received Oct. 6, 1884, by the U.S. marshal, and on Oct. 6th, 1884, 
[ served a true duplicate of this the original citation of appeal on H. 
Gibbs Morgan, one of the executors of the last will and testament of 
Henry Frellsen (now deceased), appellees herein, by delivering the 
same to the said H. Gibbs Morgan in person, in the city of New 
Orleans, eastern district of Louisiana, and leaving the same in his 


hands. 
JI. 3B G Praein, 
U. S. Marshal, Eastern D's’t of La., 
By E. S. CURRY, 
D’y U. 8. Marshal. 


Personally appeared before me E. S. Curry, a lawful deputy of J. R. 
G. Pitkin, U. S. marshal for the eastern district of Louisiana, and 
makes oath that he served a true duplicate hereof on the person 
named within, as set forth in his official return hereon. 

E. S. CURRY, 
Dy U. S. Marshal. 
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Subscribed and sworn before me October 7, 1884. 
E. R. HUNT, 
Commissioner United States Circuit Court, 


’ 


Eastern District of Louisiana. 


374 Tue Unitep STATES OF AMERICA: 
Circuit Court of the United States, Eastern District of Louisiana. 


The President of the United States to Govy Hood, John Asberry, 
and H. Gibbs Morgan and George Mather, executors of the last 
will and testament of Henry Frellsen, deceased, Greeting: 

You and each of you are hereby severally cited and admonished 
to be and appear at a Supreme Court of the United States to be 
holden at the city of Washington on the second Monday of October 
next, pursuant to a motion and order for appeal of record and filed 
in the clerk’s office uf the circuit court of the United States for the 
fifth circuit and eastern district of Louisiana, wherein Emery E. 
Norton, assignee in bankruptcy of Govy Hood, is complainant and 
appellant and said Govy Hood, John Asberry, and Henry Frellsen 
(now deceased) are defendants and appellees, to show cause, if any 
there be, why the decree rendered against the said Emery E. Norton, 
assignee, etc., as in said motion mentioned, should not be corrected 
and why speedy justice should not be done to the parties in that 
behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 25th day of September, in 
the year of our Lord one thousand eight hundred and eighty-four. 

[Seal U.S. Circuit Court for the 5th circuit & Eastern District of La.] 
DON A. PARDEE, 
Circuit Judge. 


375 [Endorsed:] R. United States circuit court. No. 9551. 
Emery E. Norton, assignee, vs. Govy Hood et al. Citation. 


Marshal’s Return. 


Received Oct. 6, 1884, by the U.S. marshal, and on Oct. 6th, 1884, 
I served a true duplicate of this the original citation of appeal on 
George Mather, one of the executors of the last will and testament 
of Henry Frellsen, now deceased, appellees herein, by delivering the 
same to the said George Mather in person, in the city of New Or- 
leans, eastern district of Louisiana, and leaving the same in his 
hands. 
J. R. G. PITKIN, 
U. 8. Marshal, East. D’s’t of La., 
By E. S. CURRY, 
D’y U. 8. Marshal. 
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Personally appeared before me E. 8S. Curry, a lawful deputy of J. 
R. G. Pitkin, U. S. marshal for the eastern district of Louisiana, and 
makes oath that he served a true duplicate hereof on the person 
named within, as set forth in his official return hereon. 

EK. S. CURRY, 
D’y U. 8S. Marshal. 


Subscribed and sworn before me October 7, 1884. 
EK. R. HUNT, 
} ne te ae : , , . 
Commissioner United States Circuit Court, 
Eastern District of Louisiana. 


Endorsed on cover: E. Louisiana C. C. U.S. No. 111. Emory 
KE. Norton, assignee in bankruptcy of Govy Hood, appellant, vs. 
Govy Hood, John Asberry, and H. Gibbs Morgan and George 
Mather, executors of Henry Frellsen, deceased. Filed 16th October, 
1884. 
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SUPREME GOURT OF THE UNITED STATES. 


OCTOBER TERM, 1837. 


No. 111. 


EK. E. NORTON, ASSIGNEE, Appellant, 


versus 


GOVY HOOD Er AL., Appellees. 


Brief on Behalf of the Appellant. 


J. D. ROUSE, 
E. H. FARRAR, 


Of Counsel. 


lL. GRAHAM & SON, PRINTERS, 
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Supreme Court of the dlnited States. 
OCTOBER TERM, 1887. 


No. 111. 


KE: E, NORTON, ASSIGNEE, Appellant, 
versus 
GOVY HOOD Ev AL., Appellees. 


Brief en Behalf of the Appellant. 


STATEMENT. 


The appellant, assignee of Govy Hood, a voluntary bank- 
rupt, filed the bill of complaint herein, in the United States 
District Court for the District of Louisiana, for the recovery 
of certain plantations, as well as the rents and revenues there- 
of, said plantations then being in the possession of said bank” 
rupt. 

The bill charges that, in January, 1866, Hood was owner 
of certain plantations described, worth $100,000, and encum- 
bered only by a mortgage in favor of his wile, for $20,000; 
that he was, however, insolvent, and among others, indebted 
to Henry Frellsen in the sum of $39,319.49, for which he con- 
fessed judgment in April, 1866; that his insolvency was well 
known to Frellsen,, who advised him to go into bankruptcy ; 
that in July, 1866, Frellsen issued executiou upon said judg- 
ment; that a sale was pretended to be made by the sheriff un- 
der said execution September 5, 1868, to Frellsen, of three of 
said plantations for the sum of $24,000; that an alias execu- 
tion was issued November 23, 1868, under which the sheriff 


sold 1,992 75-100 acres of land to Frellsen December 5, 1868, 
for $664.27; that in December, 1869, Frellsen sold one-half of 
one of said plantations for $16,000 cash ; and on May 1, 1871, 
Frellsen pretended to sell all the other lands to Hood for $30,- 
152, payable in instalments, and secured by mortgage thereon. 

The bill then charges that all said transfers and proceedings 
(excepting the sale to Allen) were fraudulent simulations, con- 
trived and executed by Hood and Frellsen to enable Hood to 
put his property beyond the reach of his creditors and to give 
Frellsen an unlawful preference and fall payment; and to 
that end it was agreed between them that [rellsen should 
nominally execute his judgment, buy in all Hood’s property, 
hold the same in his name until Hood should obtain his dis- 
charge in bankruptey, when he was to reconvey to Hood; that 
Hood was to remain in possession and control of the property, 
pay all taxes thereon and all costs of the proceedings, and be 
entitled to receive all rents and revenues derived from the 
property, as well as the proceeds of any sales thereof; and 
Frellsen was to be paid in full. The {bill avers the execution 
of the plan thus agreed upon. 

The complainant alleges that notwithstanding said pretended 
sale, all of said property belonged to Hood at the time he was ad- 
judged bankrnpt, and vested in him as Hood’s assignee; and 
he avers that said fraudulent transfer was not discovered by 
him, nor could have been by any amount of diligence, until a 
few months before this suit was brought, when it was disclosed 
by the production of a counter-letter in a litigation which 
arose between Hood and Frellsen, wherein Hood sought to 
epjoin a foreclosure and sale of said plantation by Frellsen 
under the mortgage granted by Hood in 1871, after his dis- 
charge in bankruptcy (see Bill of Complaint, KR. p.1). The 
complainant sought and obtained an injunction against the 
sale under Frellsen’s writ (R., p.9). 

Frellsen alone answered, and denied the fraud, simulation, 
collusion and concealment charged in the bill, admitted the 
existence of the counter-letter, averred that his agreement be- 
came inoperative before Hood’s bankruptcy, and that Norton, 
at most, acquired only Hood’s right to purchase under the 


ed 
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terms of the counter-letter; pleaded in bar the statute, Sec- 
tion 5057, R. S., and demurred to the jurisdiction of the Dis- 
trict Court (R. pp. 11 et seq). 

Issue was joined on this answer, proofs made, aud the Dis- 
trict Court made a decree affirming the validity of Frellsen’s 
proceedings and title, dissolving the injunction and directing 
the sheriff to pay to the complainant any surplus of proceeds 
of the sale after satisfying his writ. (IR. p. 143). 

The complainant appealed to the Circuit Court, where the 
decree of the District Court in favor of Frellsen was affirmed, 
and the bill against him dismissed with costs in both courts, 
and the case remanded for further proceedings against Hood. 
(R. p. 144). 

From the decree of the Circuit Court complainant 
took this appeal and here makes the following 

ASSIGNMENT OF ERROR: 

The Cireuit Court erred in affirming the decree of the Dis- 
trict Court in favor of Frellsen and dismissing the bill against 
him. 

ARGUMENT. 
I, 

The record discloses the following facts: 

In 1866 Henry Frellsen procured Govy Hood to confess 
judgment in his favorfor nearly $40,000 (p. 45). By the record 
of his judgment (p. 46) a judicial mortgage was created upon all 
of Hood’s real estate in Carroll Parish, La., consisting of sev- 
eral large and valuable plantations, worth, in 1868, not less 
than $150,000. But he was heavily indebted and in failing 
circumstances, which facts were well known to Frellsen and 
Sparrow, his attorney. Bankruptcy was inevitable. The 
most intimate relations existed between Hood, Frellsen and 
Sparrow. The latter was both Frellsen’s and Hood’s attorney 
(p. 69). Hood could not, if he would, deprive Frellsen of his 
security; nor did he desire to. But Frellsen, with bis con- 
fessed judgment, could assist Hood to defeat all other credit- 
ors, and save his plantations. So Hood visited Frellsen in 
New Orleans, where this plan was devised: That Frellsen 
should go through the judicial form of executing his judg- 
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ment; provoke a sale at that season of the year when it was 
probable there would be no competition; buy in the planta- 
tions, and hold them until Hood should obtain his discharge 
in bankruptey, and then convey the same to Hood (testimony 
of Hvod, p. 70). It wasa part of the arrangement that Irell- 
sen’s debt should be paid in instalments. This arrangement 
was made in July, 1868, and the terms of it are clearly set 
forth in frellsen’s letters to Sparrow of July 8th and August 
10th, 1868 (pp. 56, 57). 

In pursuance of thisJagreement and Frellsen’s instructions, 
Sparrow, his attorney, caused execution to issue upon said 
judgment, in the latter part of July (p. 48); and Hood ac- 
cepted service of notice of seizure, and pointed out the planta- 
tation to the sheriff (p. 48), but no seizure was made. This is 
evident from the language of Hood’s waiver of notice. He ac- 
cepted service of notice before be pointed out the property, 
which, of course, was not seized until after it was pointed out, 
nor was it seized then. Hood remained iu possession, and bas 
never been dispossessed of the Home place, where he has re- 
sided siuce 1812, continuously to this day. ( Hood’s evidence, 
pp. 64-66. ) 

II. 
THE FAILURE TO SEIZE 
the property and to dispossess Hood was a fatal defect in the 
proceedings; and the subsequent sale by the sheriff did not 
divest Hood’s title. 

‘To make a valid seizure of a plantation, the sheriff must 
take the property into his possession and custody.”’ 

Morgan vs. Johnson, 27 A. 539. 

Kilbourne vs. Frellsen, 22 A. 207. 

Corse vs. Stafford, 24 A. 263. 

Watson vs. Bondurant, 21 Wallace, 123. 

The form of a sale by the sheriff was gone through with in 
Sept. 1868, and Frellsen became the nominal purchaser of all 
Hood’s plantations, at the nominal price of $24,000, which 
the return says (p. 48) was two-thirds of their appraised value. 
There is nothing else in the record to show that any appraise- 
ment was made, nor the appraised value, if any were made, 
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This is another fatal defect. The sheriff's retarn should show 
that appraisers were appointed, and their names; that a 
separate appraisement of each plantation was made, and a 
sale of each piantation separately. It might well be, that 
the price bid for one plantation exceeded two-thirds of the 
appraised value; and that for another the bid was less than 
two-thirds of such value; but that the aggregate of bids was 
equal to the aggregate appraisement. In such case no sale 
coald be made of the whole if the bid for any one plantation 
was less than two-thirds of the appraisement thereof. 

The Code of Practice says: ‘“ The effects seized must be ap- 
‘‘ praised with such minuteness that they may be sold to- 
‘*‘ gether, or separately, to the best advantage of the debtor, 
‘‘as he may direct.” C. P., Art. 676. 

It may be replied that the judgment debtor was competent 
to waive these formalities, but Hood was in failing cireum- 
stances, and it is well settled that a debtor in failing cireum.- 
stances cannot waive an appraisement or any other legal for- 
mality. 

Lawrence Syndie vs. Young, 1 A. 297. 

In the case cited, the syndic of an insolvent debtor sued to 
recover a tract of land as the property of the insolvent, ille- 
vally sold at a pretended sherifi’s sale, and because the sale 
was made without the formalities of law, although with the 
consent of the judgment debtor; and it was held, that being 
at the time insolvent, he could not waive any of the formali- 
ties required in the sale; and the syndic recovered the prop- 
erty, although the defendant was an innocent purchaser with- 
out notice. How much stronger is the present case, where the 
irregularities were with the connivance and procurement of 
the pretended purchaser ? 

But it was contended in the court below that all these in- 
formalities are cured by the prescription of five years. It is 
sufficient to say that the prescription has not been pleaded, 
and the court cannot supply the plea. 


Til. 


But the pretended sale was in pursuance of the agreement 
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made in July, and detailed in Frellsen’s letters to Sparrow 
(pp. 56-7), and never was intended to divest Hood of the 
ownership of his property, but only to change the paper title 
and perpetuate Frellsen’s security in a new form; and at the 
same time protect Hood’s property and conceal it from his 
creditors, as well as his assignee in bankruptey. And in or- 
der to perpetuate the evidence of this agreement it was put in 
writing in the form of a counter-letter, the 26th of October, 
1868 (R. p. 36). This counter-letter follows with singular co- 
incidence of language and terms, the agreement reported by 
Frellsen to Sparrow, in his letters of July 8 (p. 56), and Aug. 
10 (p. 57), showing that, when Sparrow drew up the counter- 
letter he had Frellsen’s letters before him, and understood 
that he was reducing the agreement to writing as reported to 
him; and utterly disproving the theory set up by Frellsen, 
in his answer, that it was an original, independent agreement, 
originating in Frellsen’s charitable desire to assist Hood. This 
theory was set up as a fact and sworn to by Frellsen in his 


answer, before he was aware of our possession of his letters of 


July 8th and August 10th, 1868. 

It is a well settled rule of law that a contract of sale, al- 
though absolute.» its terms, may always be shown to be a 
mortgage and reformed accordingly. 

Said this Court, in Pugh vs. Davis, 96 U. 8. Rep. 336: 

‘‘ It is an established doctrine that a court of equity will 
‘“ treat a deed, absolute in form, as a mortgage when it is 
‘“‘ executed as a security for a loan of money. That Court 
‘‘ looks beyond the terms of the instrument to the real trans- 
‘action; and when that is shown to be one of security, and 
,»* not of sale, it will give effect to the actual contract of the 
‘“ parties. As the equity upon which the court acts in such 
‘* cases, arises from the real character of the transaction, any 
*¢ evidence, written or ORAL, tending to show this is admissible.’’ 

This was affirmed in— 

Brick vs. Brick, 98 U.S. 516. 

And is supported by— 

Hughes vs. Edwards, 9 Wheat, 489. 

Russell vs. Southard, 12 How. 139. 


Taylor vs. Luther, 2 Sumn., 2258. 

Pierce vs. Robinson, 13 Cal. 116. 

Livingston vs. Story, 11 Pet. 351. 

The same rule applies in Louisiana. 

Calderwood vs. Calderwood, 23 A. 653. 

Collins vs. Pellerin, 5 A. 99. 

Smith vs. Dwight, 10 A, 691. 

The case last cited is almost parallel to the present one. 
There was a sale of slaves under the execution against Smith, 
and Porter purchased them, and put them into the possession 
of Dwight, pursuant to an understanding between Smith, 
Porter and Dwight, that the purchaser should hold the slaves 
for the benefit of Smith, to pay the debts for which he was lia- 
ble. The Court found this to be the understanding, from the 
letters and actions of the parties, and a counter-letter between 
Smith and Dwight. The course of dealing and accounting 
was very similar to that between Hood and Frellsen; and the 
court held, that ** by his uniform course of dealing for several 
‘* vears, by his letters, and his repeated admissions, Dwight is 
‘‘ precluded from asserting that he made a bona fide purchase 
‘-‘ of the slaves in question.’’ 

And the Court decreed the recovery of the property of 
Smith, administratrix. 

The whole course of dealing between Frellsen and Hood, 
from the inception of the arrangement in 1868, down to its 
completion by conveyance to Hood in May, 1871, shows that 
Hood was never really divested of his ownership by the sale 
of September, 1868, and that Frellsen, from first to last, con- 
sidered him as the real owner, with the right of disposition 
over the property. 

Frellsen kept an account current with Hood, in which he 
charged him with his judgment, and expenses, and interest, 
and credited him with the proceeds of the Wilson notes, the 
cotton shipped to Foster & Co., and the proceeds of the sale 
of the Black Bayou plantation in December, 1869. It is a 
significant fact, that he did not give Hood credit in his account 
for the $24,000, proceeds of the sale of September 5, 1868, 
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Why? Because the’sale was only one in form, and not one in 
fact. 
See the Account, p. 37. 
4a 

It is claimed that the counter-letter was a mere unilatera] 
contract, binding Frellsen and not Hood, and that Hood hav- 
ing failed to make the first payment stipulated, it ceased to 
have any force or validity. But the record shows that the 
proceeds of cotton shipped to Foster & Co. are eredited in 
account by Frellsen to Hood, January 14, 1869. The first pay- 
ment required of Hood was December 15, 1868. Every one 
knows that time is required to ship and store and sell and 
deliver cotton. It is fair to presume that the cotton was 
shipped before the 15th of December, 1868. Why did Frellsen 
accept the money from Foster & Co, if the contract was ter. 
minated, and Hood’s right forfeited neariy a month before? 
But he did not then consider Hood’s right to redeem, as he 
calls it, forfeited. Neitier did he so consider it a year later, 
when, in December, 1569, he negotiated with Hood, and assist- 
ed Alling to buy from Hood the Black Bayou plantation ; 
nor when he gave bim credit in account for the price thereos, 
$32,000. His letters to Hood (p. 59), and to Alling (p. 35), 
December 4, 1869, disclose that he then considered Hood the 
owner of the Black Bayou plantation at least, if not of all the 
others, and his execution of the conveyance to Hood, in May, 
187i (p. 52), shows that he then considered himself bound to 
carry out all his agreements with Hood, according to the 
understanding arrived at in July, 1868, incorporated in the 
counter-letter of October, 1868. 

Is if necessary to argue that one who has accepted the fruits 
of a contract, although serhaps not realized at the exact time 
stipulated, and who has never complained of avy default, but 
by repeated acts recognized the continued existence of such 
contract, cannot be heard to say that it came to naught, be- 
cause of some slight default long since ignored ? 

The Civil Code makes provision for suzh case as follows: 

Art. 2563 (2541). If at the time of the sale of immovables, 
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it has been stipulated that, for want of payment of the price 
within the term agreed upon, the sale should be of right dis- 
solved, the buyer may nevertheless make payment after the 
expiration of the term as long as he has not been placed in a 
state of default by a judicial demand, but after that demand 
the ‘judge can grant him no delay.’’ 

In Calderwood vs. Calderwood, supra an absolute sale in 
form, was, in consequence of a counter-letter showing it to be 
a security, declared to be an antichresis, 

The antichresis is subject to the following provision of the 
Civil Code: 

‘* Art. 3179 (3146). The creditor does not become owner of 
the pledged immovable by failure of payment at the time 
stipulated ; any clause to the contrary is null, and in this case 
it is only lawful for him to sue his debtor before the Court, in 
order to obtain a sentence against him, and to cause the 
objects which have been put in his hands in pledge to be 
seized and sold.” | 

This provision of the Code was exhaustively considered by 
this Court in Livingston vs. Story, 11 Pet. 551, where a con- 
veyance absolute in terms was, declared tobe an antichresis, 
because of a counter-letter explanatory of the transaction. 

While it is contended that the contract became inoperative 
by Hood’s failure to make the first payment under it, the rec- 
ord discloses no such failure. 

The first payment, amounting to seven thousand dollars, 
was to be made on or before December 15th, 1868. In the 
cdunter-letter, Frellsen acknowledges his liability for proceeds 
of sale of the Wilson place, and agrees to give Hood credit 
therefor. In his account he credits Hood with $2212 from 
that source. 

He also credits Hood with $5,595 U2, proceeds of cotton 
paid him January 14, 1869, by Foster & Co. Sparrow was 
Frellsen’s agent in Carroll parish, received their cotton, 
caused it to be shipped to Foster & Co., and wrote Frellsen 
‘*that he would have to credit proceeds to redemption account 
of Govy Hood,” which he did. Itis fair to presume that the 
cotton was delivered in time and accepted in lieu of the 
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balance of the seven thousand dollars stipulated to be paid 
December 15, 1868-¢ght thousand dollars» 

The next paymenttwas due in December, 1869, and Hood 
then sold Black Bayou plantation for $52,000, Alling buying 
one-half for $16,000 cash, which was paid to Frellsen, and 
Frellsen taking the other half at the same price and giving 
Hood credit therefor. (See testimony of Hood, p. 67, and 
Frellsen’s letters, p. 38-39). 

Thus, not only was his payment due in 1869 made, but those 
maturing annually for the three ensuing years. 

If Hood was ever in default in making his payments within 
the term stipulated, such default was waived by Frellsen’s 
acceptance of the money afterwards. Bach vs. Slidell, 1 Ann. 
375. It is not pretended that he ever returned that portion of 
the price received by him, and without so doing he could not 
rescind the sale. George vs. Knox et al., 28 Ann. 354, and 


cases there cited. 
The purpose of the arrangement between Hood and Frell- 


sen is apparent. Hood was largely insolvent. Large claims 
were pressing upon him aud suits for large amounts pending 
against him. Bankruptcy was inevitable. If Hood did not 
himself voluntarily apply for the benefit of the act, some of bis 
creditors must proceed against him to, declare him a bankrupt. 
In either event, all of his immense landed estates must pass 
to his assignee. How to save them was the question. Frell- 
sen had been his confidential friend and commission merchant 
for many years. He held the only judicial mortgage against 
him. He was in a position to cover up all of Hood’s real estate 
by a pretended sale, and by purchasing the property, could 
hold it for Hood until he sbould obtain his discharge. Sparrow 
the mutual attorney of Hood and Frellsen, was employed to 
carry out the scheme. He received instructions to cause exe: 
cution to issue, to attend the sales and to buy in the name of 
Frellsen. He drew up the counter-letter and signed it for 
Frellsen. Hediscovered an omission of the wild lands, and 
had an alias execution issued, and to hasten matters, Hood 
consented to a sale, without the usual delays, advertisements 


and other formalities. (P. 51.) 
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Sparrow, as soon as Hood’s title was jthus apparently di- 
vested, filed Hood’s petition in the bankrupt court. During 
the whole period of Hood’s bankruptcy, both Frellsen and his 
attorney, Sparrow, treated with Hood as a debtor of Frellsen, 
received cotton from and credited him with the proceeds; 
credited him with proceeds of lands sold, and in all respects, 
dealt with him as if he were not in bankruptey. Hood con- 
fesses the fraud, and declares his purpose was to save his 
plantations from his assignee. He is fully corroborated by 
the letters, acts, and course of dealing of and with Frellsen 
and Sparrow. 

Frellsen could have no motive to change the form of his 
security, except a desire to aid Hood in his unlawful scheme 
to defraud his creditors. He was perfectly secured by his 


judicial mortgage. If he desired to give further time to 


Hood to pay his judgment there was no obstacle to his do- 
ing so, and a translation of the paper title from Hood to him- 
self wouid in no manner be of advantage to him, but simply 
create unnecessary costs. 

The evidence demontrates that the sale was only one in 
form, and not an actual one. If Frellsen’s motive had been, 
as he says, simply the desire to collect his debt, he would not 
have consented to asham sale. We must consider also his 
answer in this connection. The bill distinctly charges his par- 
ticipation in the scheme to defraud Hood’s creditors. His 
auswer contains no specific denial of it. He denies that there 
was any simulation, fraud or collusion ** at the sale.’’ 

The answer is evasive. He was not present ‘ at the sale.’’ 
He hopes to shield himself by that fact. But his attorney was 
present. He denied that there was any agreement but that of 
October 26,1868. He denied that any agreement was made 
with Hood before the sale. But we proved the fact by his own 
letters, notwithstanding his denial. 

He denies the charge of fraud in the bill, in @ general way in 
his auswer. 

‘+ A general denial of fraud in an answer is nothing “more 
than a denial of conclusion of law.” Lathrop, Assignee, vs. 
Drake et al., 91 U.S, 520. 
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And such denial raises the presumption against the respond- 
ent that he intends to deny the legal effect rather than the 
particular acts charged. Parkham vs. Walch, 19 Pick. 254, 

If the acts charged and proven do not establish the fraudu- 
lent collusion of Frellsen, with Hood, to defeat the operation 
of the statute of March 2, 1867, it would be difficult to make 
out such a case. 

V. 
THE STATUTE OF LIMITATIONS. 

Frellsen pleaded in bar, the limitation of two years cou- 
tained in See. 5057, Rh. S. 

This provision relates to suits by or against the assignee by 
parties other than the bankrupt. It creates no bar of a suit 
brought by the assignee against the bankrupt himself. 

Phelps vs. McDonald, 99 U.S, 298. 

Clark vs. Clark, 17 How., 315. 

The reason of the ruie requires that this construction should 
be extended to suits by the assignee against those claiming 
by, through, or under the bankiupt, by title acquired subse- 
quent to this adjudication. This is to say, if the bankrupt has 
concealed property from his assignee, aud subsequently con- 
veyed it to a third person, as the recovery of that property 
from the bankrupt, would not be barred by the statute, al- 
though more than two years had elapsed; so would not the 
action of the assignee against the bandkrupt’s grantee. 

Frellsen’s title to the property now in possession of Hood, is 
that of mortgagee, by act of mortgage granted subsequent to 
Hood’s bankruptey, and therefore no more embraced in the 
statute than Hood himself. 

Under the constructionof this Court in Phelps vs. Me Donald, 
supra, the assignee’s right of action is not subject to the limi- 
tation contained iu Section 5057. Does it not operate, it 
at all, to prevent Frellsen from claiming an adverse interest 
in this suit, rather than to prevent the litigation of that in- 
terest ? 

But we need not rely upon that proposition. We have 
demonstrated the fraud, contemplated and carried out by 


Hood, with the connivance and cooperation of Frellsen and 
his attorney, Sparrow. It is a rule of law that the knowledge 
of one’s attorney in such matters is his own knowledge. 
Rogers vs. Palmer, 102 U. 8. 265. And in considering Frell- 
Ssen’s acts, the acts and knowledge of Sparrow, his attorney 
must be taken into consideration; and all that the latter 
knew and all that he did in the premises must be imputed to 
Frellsen. With this demonstration of the fraud, the statute 
disappears from view in the case. 

The bar of the statute does not begin to run in cases of con- 
cealed fraud until the fraud is discovered. Judge Ourtis, in 
Carr vs. Hilton, 1 Curtis’ Rep. 238, puts it upon the ground 
that the title to avoid the transaction does not arise until the 
fraud is known. 

This Court has applied this rule to the limitation con- 
tained in section 5057, R. S, Bailey vs. Glover, 21 Wall. 
342; Rosenthal vs Walker, Assignee, 111 U. 8. 185. 

The general principle is not new, but has long been estab- 
lished in equity. Carr vs. Hilton et al., 1 Curtis 257; Sher- 
wood vs. Sutton, 5 Mason, 143, and cases there cited. 

The statute does not begin to run until the facts are known, 
upon which an action may be founded. <A mere suspicion is 
not enough. This is well illustrated by the case of Erickson 
et al. vs. Quinn, 47 N. Y. Rep. 413. In that case the action was 
to recover certain real estate alleged to have been conveyed 
with intent to defraud creditors. The statute of limitations was 
pleaded, and the Court said: ‘‘ Knowledge by the creditor of the 
existence of this conveyance, and of the indebtedness of the 
grantor, without knowledge that the conveyance was voluntary 
aud without consideration, could not be deemed knowledge of 
the facts constituting the fraud. Although the main question 
of tact upon which the invalidity of the conveyance depends 
is the intent to defraud creditors, yet that intent is a mere 
conclusion or inference from other facts. Ignorance of the 
facts from which the conclusion is to be drawn, is ignorance 
of the facts constituting the fraud, within the meaning of the 
statute.’’ 

Upon the question of knowledge we have the testimony of 
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Norton, assignee, that while he had a suspicion of fraud, in 
Hood’s bankruptcy, he had no knowledge of any facts upon 
which to proceed. P. 104. The defendant introduces the 
evidence of Mr. Lyon, who testified (p. 130) that he was em- 
ployed by Norton to ascertain what the facts were, in Hood’s 
case, and whether any fraud actually existed. He annexes a 
letter from Norton’s attorney, who says “we have not sufficient 
facts to act upon.” P. 142. Lyon never reported any. Why, 
was never known, until Frellsen took his deposition in this 
case, He was induced to drop the matter. P. 140. And go 
he made no report to Norton, and he was left in ignorance 
that any facts existed upon which to base his action. 

The evidence of Lyon shows that Norton exercised due dili- 
gence, and through some sinister influence his agent was in- 
duced to cease his investigation. 

The complainant has shown the concealment of the facts 
constituting the fraud. Hood and Sparrow both testify that 
the counter-letter remained in Sparrow’s possession, and its 
existence was never known by any one until it was produced 
and annexed to Sparrow’s deposition in the case of Frellsen 
vs. Hood, in 1878. 

Even Montgomery, Sparrow’s partner, had never heard of 
it, nor of the fee of $2500 therein secured to his firm. Having 
thus shown that the existence and evidence of the fraud was 
concealed by the defendants, the onus was thrown upon them 
to show aflirmatively that there was negligence or laches upon 
the part of the assignee in coming tosuch knowledge, 

This was expressly held in Taylor vs. Angeine, 15 Blatch- 
ford’s Rep. 544. 

Recognizing this fact, and in very desperation, the defend- 
ant resorts to defamation of Norton, to show his knowledge of 
the fraud. 

He accuses Norton of sending for him and declaring that he 
believed Hood’s bankruptcy a fraud, and unless he paid him 
a thousand dollars, he would bring a suit to recover the plan- 
tations in his name. What did he do? and what did his at- 
torney do? They argued the matter with Nortun (p. 120), 
and tried to convince him that everything connected with 
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Hood’s bankruptcy was all right; that no fraud had been 
committed by any of them, and they apparently satisfied him 
by their arguments, because they paid him nothing, and he 
took no proceedings until the fact of the counter-letter came 
to his knowledge years afterward. Defendant did not seem 
to realize the force of his statement. If Norton was such a 
blackmailer as Frellsen would have us believe, is it not absurd 
to say that he was willing to sell himself and condone a fraud, 
embracing property worth $150,000, for the pitiful sum of 
$1000? Andif he had any facts in his possession, which 
would have enabled him to recover the property, is it at all 
reasonable to suppose that he could have been argued out of 
his position and forebore to bring suit to recover that which 
would have yielded him in fees a much more considerable 
sum than he is said to have demanded to suppress his knowl- 
edge and forego all action? 

But it must not be forgotten that Frellsen did not know 
Norton, and cannot descrive him in any particular (p. 120). 
And be it remembered that Norton denies any such interview 
or threat. (Pp, 90, 91.) 

The plea of the Statute must fail. 

As to the lands sold in December, 1568, no defence of that 
sale has been attempted; and the matter was dismissed by 
the defendant, in his brief in the court below, by saying that 
‘they are not the object of this suit.” As they are described 
in the bill, and their reeovery sought, it seems that they are 
among the objects of this suit. 

The decree of the Circuit Court should be reversed, and a 
decree made in accordance with the prayer of the bill. 

Respectfully submitted. 
J. D. ROUSE, 
EK. H. FARRAR, 
Of Counsel. 
NEW ORLEANS, Dec. 8, 1587. 
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E. E. NORTON, AssigNeEE or Govey Hoop—a BANKRUPT, 


v3. 
H. G. MORGAN AND MATHER, Executrors or HENRY 
FRELLSEN, 


Appeal from Circuit Court of U. S. in Louisiana. 


| 
STATEMENT OF THE FACTS. 


Govey Hood, a cotton planter, residing in Carroll Parish, Louis- 
iana, on the 13th February, 1866, confessed a judgment in the 
District Court sitting in that parish for the sum of $49,421.63, 
being the principal and the interest on TSex.notes made in that 
parish in February, 1862, in favor of the firm of Frellsen & Steven- 
son, commission merchants and factors in. New Orleans, and pay- 
able to that firm. The firm was dissolved soon afterward and 
these notes were endorsed to Frellsen, who retired from that busi- 
ness. The Civil War existed in 1862 and New Orleans was in a 
state of siege and was captured in April, 1862. The judgment 
confessed in 1866 is in favor of Henry Frellsen. Three thousand 
dollars were to be paid at the end of one year; one-fourth of the 
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Supreme Court of the @. S. 


October Term, 1887. 


E. E. NORTON, AssigNEE or GoveEy Hoop—a BANKRUPT, 
7 vs, 
H. G. MORGAN AND MATHER, Executors or HENRY 
FRELLSEN,. 


Appeal from Circuit Court of U. S. in Louisiana. 


J, 
STATEMENT OF THE FACcTtTs. 


Govey Hood, a cotton planter, residing in Carroll Parish, Louis- 
iana, on the 13th February, 1866, confessed a judgment in the 
District Court sitting in that parish for the sum of $49,421.63, 
being the principal and the interest on T8ex.notes made in that 
parish in February, 1862, in favor of the firm of Frellsen & Steven- — 
son, commission merchants and factors in New Orleans, and pay- 
able to that firm. The firm was dissolved soon afterward and 
these notes were endorsed to Frellsen, who retired from that busi- 
ness. The Civil War existed in 1862 and New Orleans was in a 
state of siege and was captured in April, 1862. The judgment 
confessed in 1866 is in favor of Henry Frellsen. Three thousand 
dollars were to be paid at the end of one year; one-fourth of the 
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debt, at the end of the second year; one-third of the remainder, 
the third year, and the remainder was to be paid in equal instal- 
ments the fourth and fifth years. Payments were to be made 13th 
February, in 1867, ’68, ’69, ’70,’71. Each instalment bore eight 
per cent. interest ; and in case of a default in the payment of either 
instalment the judgment became exigible, and execution might 
issue for the whole sum and interest: The judgment was recorded, ‘ 
and was a first mortgage on the plantations and lands of Hood, 
who had been considered a wealthy and prosperous planter before 
the war. The Carroll Parish was much exposed during the war, 
because of its proximity to Vicksburg and the Mississippi river. 
There were total defaults in February, 1867 and 1868 on the part 
of Hood. On the 22d July, 1868, execution was issued. The 
seizure was made, the 23d July, of three plantations, Black Bayou, 
Home Place and Wilson Place; there was a notice of seizure, an 
advertisement, appraisement, a sale at public auction, 5th Septem- 
ber, 1868, for more than two-thirds, and a deed was executed to 
Frellsen, the purchaser, all recorded and all will be found authen- 
ticated in Exhibit A to Frellsen’s answer. 7? “v4 — ¢5‘2. 


II. 
ADDITIONAL MATTERS OF Fact. 


The judgment, and the sale, and the purchase by Frellsen, form 
the substratum of a litigation which the judgment in this suit, in 
this Court, we trust will terminate. 

Notwithstanding the failure of Hood to make any payment, and 
the state of embarrassment that existed not only with him, but 
with all persons engaged in the culture of cotton, he was quite 
unhappy at the sale of this property and he was solicitous to nake 
other efforts to retain the property. A correspondence took place 
in July, August and September, portions of which will be found 
in the letters between Frellsen and Sparrow, and were found in the 
record of the case, Dean & Pearce vs. Frellsen, decided in the 
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Supreme Court of Louisiana in 1871; 23 Ann., 513. Freee 3 o¢ 
5 (> , 1 yr " " ’ . > a « . 9? = ge 
consented to sign a paper, called the “ October Agreement,”’ dated a 7 


26th October, 1868. This agreement is an unilateral agreemént, 
in which Frellsen recites the facts contained in the previous sec- 
tion of this brief, that he has no disposition to speculate upon the 
property of Hood, or to embarrass or injure his family ; he stipu- 
lates and promises that he will sell and transfer to Hood the property 
described in the sale made by the sheriff in September, 1868, upon 
the payment to him of the sum of seven thousand dollars the 15th 
December after, and the sum of eight thousand dollars on the 15th 
December of the four succeeding years, with eight per cent. interest, 
and the remainder of the debt with interest the fifth year. Any 
failure to pay these instalments, or the agreements therein in respect 
to costs, expenses, taxes, &c., was to operate as a discharge, and a 
release to Frellsen from every obligation contained in it. Hood 
signs the paper, but does not make a covenant to do this. The 
effect was to give him an assurance of a recovery in case these con- 
ditions are fulfilled. Hood did not perform any of the requirements 
made in December, 1868. His default was complete. The Octo- 


ber agreement became inoperative and nugatory. 
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ADDITIONAL Facts. 


After the failure to comply with the October agreement Hood 
filed a petition in the District Court of the U.S. on the 29th Dec- 
ember, 1868, to be declared a bankrupt; on the 26th January, 
1869, this decree was made, and in February Norton was appointed 
assignee, and the usual orders for assignment were made. Hood’s 
schedules show that during the war, and since, his conditions had 
all changed, and that he was now hopelessly insolvent. 

His assets were hardly sufficient to pay the expenses and costs, 
Frellsen had not had any concern with Hood since 1862, when the 
settlement took place, save in relation to the debt which afterward 
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assumed the form of the judgment, confessed in February, 1866. 
When the application for a discharge was made by Hood in 1870 
Norton makes his first appearance in this case. He spoke with 
Hood and with Sparrow, and after disclosing to them he sent to 
Frellsen to visit him. His business was simple and his demand 
direct. There must be paid to him (Norton) said $1,000. 
Frelilsen testifies, “Norton then repeated to me the above, as 
Sparrow had told me, to wit, that he would bring the Hood property, 
sold to me by the sheriff, into the bankrupt Court if I did not pay 
him $1,000. I declined to pay him that amount, stating that the 
sheriff ’s sale to me was made bond fide and in no way simulated. 
That my motive in giving the right of redemption to Hood was from 
friendly acquaintance with him, and also my objection to becoming 
the owner of this extensive property as my business engagements 
in the city, rendered it impossible for me to attend to the manage- 
ment of it, and to spend any time there.” He states that Norton 
offered not to disturb him if he would pay him $1,000 and would 
give him trouble if he did not. He states a conversation with 
Hood from whom he heard that Norton had made similar threats. 
Norton spoke to Frellsen of the outlays and expenses, Lyon 
speaks of Norton’s having employed him, and of letters from 
Hughes, the attorney of Norton, I rellsen was firm, and Norton 
was obliged to say that there was no evidence. 

Hood gave $200 to Norton for expenses and his note with en- 
dorsers for $200. Nothing of this appears in the accounts of the 
bankrupt Court. fc DG 

Frellsen’s Dep. ; Sparrow’s Dep. 
LC Ho ~ 02 /20-/30 
IV. 


ADDITIONAL Facts, 


In the year 1869 Frellsen sold the Black Bayou place upon a 
eredit for $32,000. He collected the Wilson notes mentioned in 
the October agreement ; and the cotton made on the plantations 
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after the seizure and sale in 1868 was recovered. In May, 1871, 
the accounts of every description between Frellsen and Hood were 
the subject of an examination and adjustment and settlement. The 
balance found to be due upon the judgment was $30,150.78. At 
this time Frellsen divided this sum into six equal parts ; for which 
he received six notes for $5,025.13, payable on the first day of May 
of the succeeding six years with interest at the rate of eight per 
cent. Hood received from Frellsen a deed and secured the pay- 
ment by a mortgage of the Home Place and Wilson, by authentic 
act with a pact de non aliendo. 

Hood occupied the property without making any payments upon 
the first four notes given in 1871. Exeecutory process was served 
in December, 1875. Hood obtained from the Judge of the District 
Court of the parish an injunction upon the sheriff not to make a 
sale. The petition prepared for Hood was defamatory and scanda- 
lous and claimed for Hood that he was the only owner of those 
lands. He charged that all of the acts and doings of Frellsen and 
himself since February, 1866, had been fraudulent, dishonest, and 
prompted by the single purpose of hindering and defrauding the 
creditors of Hood. The judgments, sales, bankruptey proceedings, 
schedules, discharge, sales of Frellsen to Hood in 1871, and the 
deed and mortgage, all of these were to be set aside and Frellsen 
to be divested of notes and property. The suit was carried by 
appeal to the Supreme Court of Louisiana from the judgment in 
the parish Court. The Supreme Court: dismissed the petition of 
Hood in that suit with a stern and solemn rebuke. The defence 
founded upon allegations and confessions of turpitude and crimin- 
ality could not be heard. The petitition was dismissed. The 
injunction granted upon the execution of the order of sale was dis- 
solved and the sheriff allowed to proceed. This was in June, 1879, 

Hood vs. Frellsen, 31 Louisiana Ann., 577. 
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Wm. J. Wyly, the attorney of Hood in this suit, before the 
announcement of the decision of the case in the Supreme Court of 
Louisiana, threatened one of the defendants in this Court (Morgan) 
that Chancery proceedings would follow a defeat in the Supreme 
Court and a compromise was entreated. The menaces were dis- 
regarded ; tl.e defeat did come, and so did the Chancery proceed- 
ings. Wyly was employed by Norton, and had leave to associate 
counsel, but Norton must not be required to bear expenses, costs, 
fees. Wyly and Irvine, a son-in-law of Hood, with the bills pre- 
pared in this cause in the name of Norton, proceeded in the sum- 
mer or autumn of 1879 to find Norton in Pennsylvania to arrange. 
Thence they proceeded to New Haven, Connecticut, to see the 
Judge of the District Court of the United States. The executory 
process of Frellsen vs. Hood was pending in the District Court of 
the parish, and the sheriff was disencumbered by the judgment of 
the Supreme Court in the case cited above and had long before made 
his seizure. The District Judge at New Haven, on the application 
of these parties, made a restraining order upon the sheriff. These 
parties applied that Irvine, the son-in-law of Hood, the defendant, 
be appointed a receiver of the plantations and the sheriff dispos- 
sessed. The Judge did not grant this. Wyly, the attorney on behalf 
of Irvine, offered to Norton, assignee of Hood, to buy for the sum 
of one thousand dollars soaks of the assets surrendered by Hood, 

SO 410-1 “ 
ten years before and not apenas! of. Norton assented. Thus one 
of the curious incidents of this visit was the easy transit at New 
Haven of $1,000 from the pocket of Irvine, son-in-law, to Norton, 
assignee, and the plaintiff in this suit. 

The grave irregularity of the orders made at New Haven will 
naturally attract the attention of this Court. The suit of Frellsen 
vs. Hood had been pending in the District Court of the Carroll 
parish since the order of seizure in 1875. The final judgment had 
been made in favor of the plaintiff in the summer of 1879 for the 
execution of the judgment of the Appellate Court. The suit had 
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been commenced by a seizure of the property and now it was in 
his custody. The parties were citizens of the State; the property 
was within the State; the contract was made within the State, and 
neither Hood nor Frellsen were bankrupts subject to the orders. 
Hood had been discharged from the Court and the property was 
not apparent on any schedule. Norton obtains an order to restrain 
the action of the sheriff under the orders of the State Courts till 
the District Court of the United States could inquire of Norton’s 
pretensions, 

The motives of Wyly and Irvine and Hood are apparent. 
There had been an adverse decision in the State Courts and this 
was an effort with Norton’s aid and influence to render the action 


of the Court nug 
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worthless assets on Hood’s schedules by Irvine for $1,000 sheds 


patory. The introduction of the purchase of the 
light upon it. The pretence of a case for the judicial interference 
of the District Court of the United States is a mere cover through 
which to obstruct the administration of the State Courts. 

At the time of this intervention of Norton, about ten years had 
elapsed from the date of Hood’s bankruptey and about eight from 
the time of his discharge. Hood, in his own bill, had convicted 
himself of a flagrant denial of repeated oaths made by him there- 
tofore, and by other oaths and affidavits to abet Norton, Hood, 


and Irvine and Wyly in this suit. 


VI. 


The answer of Frellsen is supported at every stage in the pro- 
gress of its statement of facts by irrefragable testimony. The 
notes made in 1862 to Frellsen & Stevenson by Hood were filed in 
Court with the judgment confessed. The execution, sheriff’s 
returns of the sale and the deed are all shown by the transcript of 
the record attached to the answer. In all of the licentious use and 
abuse of free speech, where has there been any semblance of a valid 
reason for impugning these acts? Each of them followed naturally, 


consistently, regularly and so effectually. 
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Hood was much concerned and besought that the sale might not 
take place. There are interesting letters between Frellsen and 
Sparrow as to the propriety and legality of such acts, and the con- 
clusion is found in the October agreement. What title did Frell- 
sen acquire by the purchase at the sheriff’s sale? Perfect owner- 
ship, dominion, the power to use and to dispose of; in the very 
intelligent and expressive words—fee simple. 

A man with a dominion, a fee simple, a perfect ownership, offers, 


to a person situated as Hood: I offer to you, that upon the inex- 
orable conditions I now state, that I will sell and transfer to you, 
or to your assigns, all of these lands and plantations; pay to me all 
that is due upon the judgment and the interest, $7,000, on 15th 
December next; $8,000 and interest one year from that date and 
the same sum for the three following years; the entire balance on 
the fifth year. This paper is all the evidence of right but a lease 
for one year, after each instalment. Failure in any one condition 
shall extinguish the offer and releases the promissor, Frellsen, from 


any obligation. 
VII. 


What has been stated is a brief description of the October Agree- 
ment dated 26th October, 1868. 

It followed some fifty days after the purchase that Frellsen had 
made in September, 1868. F'rellsen had offered to sell his judg- 
ment and mortgage rights to Dean & Pearce for a specific sum. 
Hood was importunate for an opportunity to re-establish his for- 
tunes. On the 25th October Dean & Pearce failed to comply with 
the offer made to them, and on the 26th, the day after, the October 
Agreement was signed and become operative according to its terms 
and legal effect. In its substance and legal effect it is an unilateral 
agreement. Frellsen propounds to Hood the terms and conditions, 
that inasmuch as Frellsen did obtain a judgment in the District 
Court ; and did cause an execution to be issued ; and did purchase 


the property mentioned in this paper; and Frellsen is not willing 
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to speculate on said Hood nor take advantage of his family or to 
do more than to secure the balance due to him on his judgment 
after allowing credits to be made. Frellsen stipulates and prom- 
ises: That he will sell and transfer the property above named to 
Hood or his assigns without warranty of any nature and kind 
either as to title or encumbrances upon conditions that said Hood 
or his assigns shall punctually pay said Frellsen the balance due 
on his judgment less the credit above mentioned as follows: Seven 
thousand dollars on or before the 15th day of December next, &c. 

And further. It being fully understood that the failure of the said 
Hood or his assigns to punctually pay any of the annual instalments 
at the dates fixed is to operate as a discharge and to release the said 
Frellsen from all his obligations herein. The costs and expenses are 
to be paid by, or before the 15th December next. Hood on the 15th 
of December did not pay the sum of money mentioned and none 
of the costs and expenses. 

On the 29th of December, 1868, he filed a petition to be declared 
a bankrupt. He was decreed to be a bankrupt the 26th January, 
1869. He was ordered to make his assignment in the last week of 
February, 1869. E. E. Norton became the assignee. Returns 
and schedules were filed as usual, and in the year of 1870 his dis- 
charge was granted without opposition from the creditors or the 
assignee. 

The assignment made by Hood to Norton is the source of Nor- 
ton’s title under the Act of Bankruptcy: All rights of property 
existing at the date of the bankruptcy pass by assignment to the 
assignee. Property which has validly passed from the bankrupt 
anterior to the petition does not pass to the assignee. ‘The title of 
Frellsen is one of a simple and well understood character. There 
is a judgment confessed more than one year before the enactment of 
the Act of Bankruptcy recorded to constitute a mortgage ; and exe- 
cution issued and a seizure made and a sale prior to the bankruptcy. 
No opposition made to any proceeding under the judgment or the 
execution. 
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VIII. 


We have said that the judgment execution and the proceedings 
to fulfil the commands of that Court are free from dispute. The 
_ judgment was never attacked by an appeal or action of nullity ; 
nor has any motion or other mode of complaint been made against 
them. In these attacks by Hood and Norton some clamor has 
been raised in pleadings and the briefs. The agreement is plainly 
unilateral. TF rellsen offers to Hood or to his assigns for consid- 
erations, mainly personal, of kindness and good will and that he 
does not wish to have an advantage or to speculate. He says, that 
he did desire to secure the payment of his judgment by a disposi- 
tion of it to Hood or to his assigns. 

Then he says that he, Henry Frellsen, stipwlates and promises to 
Hood or to his assigns that he will sell and transfer the property com- 
prised in the terms of the sheriff’s deed, without warranty or cove- 
nant of title against encumbrances, upon conditions that Hood or 
his assigns punctually pays the balance due on his judgment, &c. 
The first payment is to be paid in December after, and the latest 
five years after the same date in December, 1873. 

Hood signs this paper, but he does not promise to pay at that 
date. The offer is made and subsists in the form in which it was 
made until the day of performance of the first condition arrived in 
December, 1868. Hood could not or would not pay. On the 29th 
he avowed his bankruptcy and became a voluntary bankrupt under 
the Act of Congress. The agreement provided for this contingency. 
It discharged Frellsen from any obligation. It was to operate 
to release Frellsen from any obligation. No estate or right of 
property was affected. No contract remained. Frellsen stipulates 
and promises that he will sell and transfer, after a succession of pay- 
ments shall be punctually made at certain dates. Nothing in the 
form of payments have been made or offered to be made these 
eighteen years since the date of that agreement. The title of 
Frellsen has never been impaired or diminished by the effect of 
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that October agreement. Had the seven thousand dollars been 
paid he would have been entitled to a lease for one year, and so on 
from year to year till the sale and transfer would be made after a 
full payment. The agreement does not display any journey work. 
A master prepared it so that none could misunderstand it. 

It became inoperative by the omission to make the payment. The 
arguments of the plaintiff are very remarkable. It is called an 
annulment of the sheriff’s sale;a restoration of the title to Hood, 
and finally that it is a counter-letter. It certainly does not annul 
nor revoke nor cancel anything of estate or of title, or of debt. It 
is an offer to sell and to transfer the title to the property he 
had acquired at the sheriff’s sale, without the implied warranties 
of the civil code in the matter of sale, or any express warranty of 
any description on his own part, that title and estate which he 
acquired and only that he offered. It was once the property of 
Hood. I offer Hood the opportunity to recover it by purchase 
upon punctual payment. 

The office of a counter letter is to make some material change or 
limitation of the terms of a legal act or contract which has been 
executed or is proposed to be executed. The change or limitation 
may extend to the annulment or revocation of the act. This 
opened a way to the practice of deceit and imposition and in the 
ancient French law they were regarded with disfavor. One writer 
says that it is a device whereby that which you throw away with 
one hand you may catch with the other. There is a clause in the 
Louisiana Code to prevent the abuse of confidence by counter 
letters, C. C. 2437. There is no similitude here to a counter letter. 
Frellsen’s title consists of three documents: a judgment ; an execu- 
tion, and a public sale at auction by an officer and who faithfully 
fulfils the duty and executes a deed. The property sold is vested 
in the purchaser. In what manner is the October agreement 
counter? Frellsen offers to sell and transfer the lands for the 
balance due on the judgment; he offers to receive the price by 
over some years; he provides for a lease 


instalments extending 


from year to year to serve as a license to occupy. The whole sum 
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if paid at last Frellsen will transfer by a notarial act. The judg- — 
ment, the sheriff’s deed, constitute the muniments of title for this 
vendee and support it in all contests in respect to the title. The 
October agreement does not establish a title nor detract from a title, 
but simply indicates a mode by which Hood could be restored to 
the property by a compliance with defined conditions with fidelity 
and exactness. As Hood has been found deficient in both of these 
qualities, failure might have been anticipated. 

The failure is not to be charged to Frellsen, but to Hood; to 
Hood’s inability, and that proceeding from causes that he did not 
have any power to control, or to regulate or to counteract. Neither 
is Frellsen responsible. We suppose that he, like Dogberry, was a 
fellow who had his losses ; but the character of one who managed 
his affairs with capacity and fairness, with no attempts to overreach 
nor to have what was not clearly his own, in such a time, is not to 
be diminished an atom by the criticisms of the plaintiff, or his 
other assailants of Frellsen. 


IX. 


Another argument deduced from the terms of the October agree- 
ment is, that the Civil Code (Art. 2437), which accords a certain 
force to a promise to sell in the October agreement, does sell and 
transfer a full title to Hood and that this passed by the assignment 
to Norton. This is erroneous. This article does not place the 
thing at the risk of the promisee ; nor transfer ownership of it, if by 
consent the promise is cancelled. In the case before the Court, the 
Supreme Court of Louisiana would say the promise to sell and 
transfer is made upon terms which exclude all idea of an actual sale. 
It was to be executed from year to year, during a term of five years 
and more; a large sum is to be paid in advance as a condition to 
the acquisition. 

McDonald vs. Aubert, 19 La., 272. 
Garrett vs. Crooks. 

Dean vs. Frellsen, 23 A. 573. 

14 Ann., 606. 
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Henry Frellsen, in the October agreement, stipulates and promises 
that he will sell and transfer the lands and plantations upon an 
exact compliance with certain conditions that are stated with care 
and precision. These conditions are to be fulfilled in the future ; 
none are to be performed at the time of the signature of the agree- 
ment. No present execution of titles is provided for, no occupancy 
right is conceded, except simultaneously with a payment of a full 
instalment. The completion of all of the conditions alone entitles 
Hood to TRANSFER, that is, to a sale by ah authentic act executed 
before a notary and suitable for record. In connection with this 
objection of the plaintiff we now examine another of a like nature. 
That under the Civil Code, the clause which declares the contract 
shall be discharged and released to the promissor in case that punc- 
tuality is not displayed in making payment according to the con- 
ditions, is not operative until there has been a judicial decree. We 
have said this is an unilateral agreement, the resolutory condition 
is implied, only, in commutative contracts. Either party may 
claim the right. Now, Hood promises nothing in this contract. 
Frellsen cannot ask to dissolve, for Hood has not promised to per- 
form, nor offered to perform, and has declared that he was not able 
to perform, and has surrendered his property to an assignee in bank- 
ruptey and disabled himself from performing. C. C, 2462-2464. 

Richardson vs. Hardwick, 16 Otto, 252. 
Storm vs. United States, 94 U.5., 76. 
New Orleans vs. Rigney, 24 Ann., 235. 
Dean vs. Frellsen, 23 Ann., 513. 
Pollock on Contracts, 160. 


The commentators upon the Code Napoleon of the best repute 
maintain that words of the import used in this agreement must be 
examined to ascertain the intention of the parties, and that these 
words do express that there is no ground to require or to authorize 
a judicial demand, Dalloz inquires where there is a sale of im- 
movables, can the parties availably agree that the sale shall be 


ois 


ere ee ee oe ee he 
eh APR NA eg SDP RER A 


not concluded. 


as inh ‘ pcre : iil te ie poe er yb 
~ ye Ro Bal A OF re nd eS 
Ch A ER AES oe ‘ Was ta Pe 
; 


to the civil war. 
tomer, to their firm was $39,319. 

Notes were taken in February, 1862, bearing interest, and in 
1866 the debt had become $49,421.63. The payment of this debt 
was deferred and a credit given which did not terminate until the 


into effect. 
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absolutely resolved (de plein droit) without a judicial demand. His 


answer is that the clear intention of the parties should be earried 


43 Dalloz, de vente, Gen. J., No. 1270. 


1 Davengier, de vente, No. 462. 


Troplong, de vente, No. 668. 


4 Zach., p. 312-6. 


Touillier, Nos. 568, 557. 


on the untoward conditions. 


his debt was due to him. 


changes of time and circumstance. 


In this case the sale by Frellsen to Hood of the plantations was 
There was only a discussion or a negotiation 
between them for a sale; and to settle the preliminaries Frellsen 
testified a willingness to make a sale, and to prefer Hood for reasons 
which he states in the overture he submits to Hood. He offers 
not only to Hood, but to his assigns, affording him the power to 
select a purchaser and plainly indicates that no demand on his part 
shall go beyond an assurance of his debt. He will not speculate 
He will not injure the family by the 


He had a clear opinion that 


His family and himself were entitled to 


I, 


expiration of five years. There was a default in 1867 and again 


the fruits of his industry. All he would have was this: 


To the suits of Norton and of Hood and the calumnies they 
have introduced into their pleadings there is opposed irrefragable 
testimony drawn from the purest sources. This speaks, trumpet 
tongued, to silence the mean and scandalous imputations. 

The firm of Frellsen & Stevenson existed in New Orleans prior 
In February, 1862, the debt of Hood, their cus- 
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in 1868, and by the terms of the judgment an execution might 


issue for the collection of the entire judgment and the interest. 


oe 


II, 


Execution issued 22d July, 1868. Seizure was made 23d July. 
Sale was made 5th September. A deed was executed to Henry 
Frellsen, the purchaser, all of which is matter of record in the 
District Court of the Parish of Carroll. There was no appeal, or 
action of nullity to set aside the judgment, no motion to impeach 


the sale or the return of the sheriff. 


Ii. 


After this sale was made and Frellsen vested with a title vesting 
in him the plantations and lands by a title of perfect ownership, 
there were offers by Dean & Pearce to purchase the lands from 
Frellsen. Frellsen gave them an option to continue till the 25th 
of October, 1868. These persons did not comply with the terms 
of the offer and the sale was not completed. Dean & Pearce 
brought a suit against Frellsen terminated in favor of F'rellsen. 


Dean & Pearce vs. Frellsen, 23 Ann. 513. 


Hood, after the sale in September, had become importunate after 
he had resisted the execution. In the case of Dean & Pearce, let- 
ters between Frellsen and Sparrow, his attorney, relative to the 
sale made, to the negotiations between Dean & Pearce and in con- 
nection with Hood. These letters are intelligent, considerate, and 
indicate on the part of Frellsen, what his friends and acquaintances 
have uniformly attributed to him—personal honor, frankness and 
‘apacity. He concluded on the 26th of October, 1868, a paper 
designated as the October Agreement to reconcile Hood. 

This agreement we publish with this brief in the Appendix. 
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IV. 


This agreement was made the day after the termination of nego- 
tiations with Dean & Pearce. It is an offer on the part of Frell- 
sen to sell the property he had acquired to Hood for the sum due 
to him by the judgment and the costs, expenses, &c. Seven thou- 
sand dollars to be paid the 15th December, 1868 ; eight thousand 
dollars to be paid on the same date the four years from the date of 
the first payment of seven thousand dollars ; the entire price to be 
completely discharged the fifth year, which is the last instalment. 
It was fully understood that the failure of Hood to punctually pay 
any of the annual instalments at the dates fixed is to operate as a 
discharge and to release Frellsen from all his obligations expressed 
in the paper. The paper is signed by Frellsen and by Hood. 
Hood failed to pay the December instalment. He applied to 
become a bankrupt 29th December, 1868. He was so decreed, 
made his assignment to Norton, and was discharged without oppo- 
sition in 1870. 


Vv. 


None of these lands were placed on the schedules of Hood in 
1869 or at any other date by Hood. Hood placed on his schedule 
the judgment rendered in February, 1866. His insolvency was 
total apart from the judgment of Frellsen. No dividend has been 
declared and the assignee, Norton, had not made a settlement at 
the time these suits were commenced. 


VI. 


In the latter part of 1869 Frellsen sold and conveyed to Wm. 
Alling the Black Bayou plantation for the sum of $32,000 upon a 
credit. He had collected the notes arising from the sale of the 
Wilson place referred to in the October Agreement. He had 
received various sums from cotton and from leases of lands. 
Bringing all of these sums together and stating an account, 
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Frellsen in May, 1871, found that the balance which would appear 
in his favor would be $30,150.78. This sum he divided into six 
parts of $5,025.13. He offered to sell to Hood the Home Place 
and the Wilson Place for the sum of $30,150.78, to be paid in six 
equal instalments on the first day of May in six successive years, 
with interest at 8 per cent. Hood accepted, gave the notes and a 
mortgage by authentic act and pact de non aliendo. Hood did not 


pay any portion of the notes due in 1872—3—4—5. 


VIL. 


The failure of Hood to make payment of his notes was excused 
by him because of the failure to make crops and his difficulties. 
He did not complain until the service of process issued in 1875, 
He made opposition to the execution of the order of sale. The 
pleadings and the evidence were removed to the Supreme Court of 
the State from the District Court of Carroll Parish. 

The Supreme Court of the State sustained the executory process 
and the seizure and dismissed the petition of Hood. 

Hood vs. Frellsen, 31 La. Ann. 577. 


This judgment caused an alliance between Hood and Norton 
and caused the suit to be made in the District Court of the United 
States. The District Judge dismissed the bill. On appeal to the 
Circuit Court the decree of dismissal was affirmed. Norton took 
an appeal. . 

Statute of Limitations, Revised Statutes, Section 5057. 


Vill. 


The petition of Hood was filed 29th December, 1868. His dis- 
charge was granted in 1870. The appointment of an assignee was 
made in February, 1869. The right of Norton to maintain this 
suit terminated two years after the date of that appointment. 

International Bank vs. Sherman, 101 U.S, 403. 
Bailey vs. Glover, 21 Wall. 342. 
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2. To maintain this suit the plaintiff must show that Hood had 
a title to the property at the date of the petition of Hood for the 
bankrupt act which authorized Norton to recover it from Frellsen. 
He must show a better title than that of Frellsen. And that the 
defects in the title had been fraudulently concealed from the assignee 
so that he did not have opportunity to learn of his rights or of the 
means of vindieating them. 

The title of the defendant, and the manner of its acquisition was 
made known to Norton during the period that Hood was before the 
District Court as a bankrupt subject to its process. 

The deed under which Frellsen claimed was recorded, and we 
find that Norton had copies. He asserts knowledge of all of the 
facts on the subject. He was informed of the agencies of Spar- 
row, the October agreement, and he claimed that there was fraud 
and that he could and would bring the property into the bankrupt 
Court. He knew of the creditors of Hood. In 1875, Hood filed 
his petition to affirm that the sale was nominal, simulated and pre- 
tended. This suit was pending in 1876-7-8-9. It was in 1879 
when Irvine, with the sum of $1,000 to invest in the assets of 
Hood, that Norton became interested. His interest was easily 
computed in the current coin of the United States. 

The plaintiff has not pleaded, nor proved how and in what manner 
he discovered fraud, and what that fraud was that he had discovered 
and at what time and why that was not sooner made. 

Wood vs. Carpenter, 101 U.S. 135. 
Gifford vs. Helms, 8 Otto, 248. 
Kennedy vs. Greene, 3 M. & K. 722. 
Nudd vs. Hamblin, 8 Allen, 130, 
Hudson vs. Wheeler, 23 Texas. 

6 Richardson Eq. 96. 

7 Rich, Eq. 430. 


IX. 


The testimony shows that there was a corrupt combination 
between Hood, Irvine, Wyly and Norton to commence this suit 
with the expectation and hope of extorting money from Henry 
Frellsen. The testimony of the conversation between Norton and 
Frellsen in 1869 or 1870 discloses on the part of Norton a dis- 
position and a desire to abuse his faculties for bringing suit to 
extort money. In 1879 he combines with Hood and Hood’s agents 
to commence a suit to withdraw from the State Court property 
which had been legally seized and was within the custody of the 
State Court and had been so. ‘The issue of a writ of injunction 
upon the officers of a State Court to execute a writ of that Court 
is manifestly an exercise of a jurisdiction which does not belong to 
it. The appointment of a receiver would have been more flagrant, 
but not more erroneous, 

In the case of Reynell vs. Sprye, 1 DeGex Me. & Gordon, 660, 
where A had a right, supposed to be uncertain in extent, not easy 
of proof, and open to litigation, which B agreed to support the 
expense of ascertaining and establishing the right for some portion 
of it, if recovered, the agreement, whether it violated the laws 
against champerty and maintenance or not, was mischievous against 
the policy of the law, and which a court of equity ought to dis- 
courage and relieve against. 

The learned Justices, in their opinions, speak with pride of the 
aversion which English laws had to the traffic of merchandising in 
quarrels, of huckstering in litigious discord, and also of the value 
of truth, merely as a commodity in business. 

With a corresponding cogency did the Supreme Court of Ala- 
bama speak im Poe vs. Davis, 29 Ala., p. 676. The Court say: 
“In almost every community there are officious, covetous persons 
who, did the law allow it, would speculate in law suits; who 
would watch their opportunity to find persons discouraged by some 


turn their cause may have taken, and by promises of indemnity 
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against costs and expenses, purchase for a trifling consideration the 
entire interest or a part of the subject matter of the litigation, in 
the hope, by bringing to bear the appliances at their command, 
they could succeed in their cause, or conquer a peace by driving 
their adversary into a favorable compromise. * * * So long as 
human nature remains as it is, we must expect to find men whose 
cupidity will prompt them to risk a small sum for the prospect of 
acquiring a much greater; and having incurred the risk, they will 
not be very scrupulous in the means to attain the end, or in avoid- 
ing, harrassing and oppressing their opponents; men who are known 
never to abandon a case so long as a Court remain to which they 


‘an appeal, and who, by thus prolonging litigation, cause the ulti- 


-mate success of their adversaries in the superadded fees to counsel, 


and in many cases to be more disastrous than early defeat.” 

In the first cause the extraordinary position of Hood, himself, 
as making charges against himself, so as to invite the rebuke and 
condemnation of the Court, is worthy of observation, and to dis- 
credit him. 

The renewal of the same accusations by the interposition and 
agency of Norton, the plaintiff, is a fact of much import. The direct 
intervention of Hood’s son-in-law under Norton’s countenance, 
exhibits alliance and combination. The depositions of Norton and 
Hood, showing in matters of fact a concurring imperfection of 
memory in respect to the same matters of fact, is an apparent fruit 
of this alliance. Hood is made a defendant. 

The testimony of Hood is discredited by the apparent absence of , 
all sense of responsibility on his part. His written agreements, 
solemn contracts, declarations in correspondence, his affidavits and 
declarations under oath, impose no obligation upon him. Norton 
is found to have been considerate of nothing in the office of assignee, 
except how to realize costs and allowances without attention to 
any law. 

J. A. CAMPBELL, 
Attorney for Heniy Frellsen. 


Supreme Court of the alnited States. 


E. E. NORTON, 
v8. 


H. G. MORGAN & MATHER, ExXecutors or FRELLSEN. 


Upon the hearing of this cause in the District and in the Circuit 
Court, exceptions were filed and were sustained to testimony offered 
by the plaintiff and it was excluded by those Courts. The record 
is the same as that reported 31 Louisana Ann. 577. 

The object of that suit on the part of Hood was to defeat an 
order of seizure and sale upon an executory process issued in favor 
of Frellsen in 1875 by the State District Court and in Carroll 
Parish. 

Hood, in 1871, after his discharge in bankruptcy, purchased the 
Home Place and other lands from Frellsen. He gave notes secured 
by mortgage, and failed to make payment, as was usual with him. 
This cause was finally heard in the Supreme Court of Louisiana on 
appeal, and the record filed in that Court was offered and the 
depositions. The objections and the reasons for them are now 


stated. 
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EXCEPTION TO TESTIMONY OFFERED BY PLAINTIFF AT THE 
HEARING. 


1. The record of the Supreme Court between Hood and Frell- 
sen is not evidence of any fact in this cause, except that there was 
such a suit wherein there were judgments given. The judgments 
are not evidence of anything between Norton and Frellsen, the 
parties in this suit. 

Barr vs. Gratz, 4 Wh. 213. 
Baring vs. Fanning, 1 Payne, 549. 
Apsden vs. Nixon, 4 How. 467. 

1 Green Ev., §§ 523-4. 

C. C., 2286. 


2. The depositions offered in evidence, taken in the case of Hood 
vs. Frellsen, and to which objection has been made, are not com- 
petent evidence in this cause. 

No reason‘is afforded for the failure to take the testimony in this 
cause under the rules of this Court, nor that the witnesses have 
died, or otherwise unable to testify. 

The depositions were taken in a cause between other parties, 
and this defendant could not use the depositions taken in the cause 
against the plaintiff. The issues, the object of that suit, and the 
issues herein, differ. There was no privity between the parties, 
Hood and Norton and Frellsen. 

Rutherford vs. Geddes, 4 Wall. 220, 

Tappen vs. Beardsly, 10 Wall. 427. 

Pleasants vs. Clements, 2 Leigh, 474. 

1 Hennen’s Dig., p. 506, § xi. 

1 A. 391. 

2 Hills & Cowens, ch. 1, § vii, p. 209, 4th ed. 

Taylor Ey. 445. 

Gresley, Equity Ey. 189. 

2 Daniels Ch. Pr. 868-871, Perk. 2 ed. 
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3. The documents signed by Frellsen ; the deposition of Frell- 
sen in that cause are not objected to; they are admissible as declara- 
tions or admissions ; all other documents not proven by testimony 
in the cause are objected to. 

4. No objection is made to the letters of Frellsen or Sparrow, 
dated in July, August and September, 1866, and referred to in the 
deposition of Frellsen, taken in this cause. 

5. The October agreement between Frellsen and Hood, and 
which. declares the conditions on which the faculty of redemption 
was allowed to Hood, is the full and final statement, and the only 
evidence of these conditions. Extrinsic parol evidence is not 
admissible to vary or contradict it. 


1 Green on Ey., §. 275, p. 385.: 
C, C. 2275-6. 


Gresley, Eq. Ev. 


J. A. CAMPBELL, 
For Henry Frellsen. 
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APPENDIX. 


CONTRACT BETWEEN FRELLSEN AND HOOD. 
OcTOBER AGREEMENT. 


It has been agreed between Henry Frellsen, of the city of New 
Orleans, and Govey Hood, of the parish of Carroll, Louisiana, as 
follows : 

Whereas the said Frellsen did, on the 5th September last, pur- 
chase at sheriff’s sale, under an execution issued upon a judgment 
obtained by him in the District Court of said parish against the said 
Hood for the sum of thirty-nine thousand three hundred and nine- 
teen 74°; dollars with the interest as stated therein, certain property 
belonging .to said Hood, consisting of lands and plantations, as 
follows: the plantation on Lake Providence, occupied by said 
Hood, known as the Home Place, and the plantation on said Lake 
known as the Black Bayou Place, and also the undivided half of 
the plantation known as the Hood and Wilson Place, and certain 
lots and lands adjoining, all which are described in the act of sale 
made by the sheriff of Carroll to said Frellsen and of record. 
And whereas the said Frellsen does not desire to speculateon the 
said Hood or to take any advantage of him or his family, or to do 
more than to secure the balance due him on his said judgment after 
crediting the same with the amount of the sale of the property on 
said Lake known as the Wilson Place, and sold under a mortgage 
and judgment held by said Frellsen against George G. Wilson : 

Now the said Frellsen hereby stipulates and promises as follows : 
1st. That he will sell and transfer the above named property to 
the said Hood or to his assigns, without any warranty however of 
any nature and kind whatever, either as to the title to said property 
or the encumbrances upon it, of all of which said Hood is fully 
informed, upon conditions that said Hood or his assigns, as the 
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case may be, punctually pays said Frellsen the balance due his said 
judgment, less the credit. above stated, as follows—seven thousand 
dollars on or before the 15th day of December next, and eight 
thousand dollars annually from that date for four years, and the 
balance at the end of five years from the 15th December next, and 
also all costs and expenses attending sajd sheriff’s sale and other 
incidental expenses attending this arrangement, and all taxes now 
due or which may become due hereafter on said property, and also 
pay to Sparrow & Montgomery two thousand five hundred dollars 
in four equal annual payments from 15th December next, with 
eight per cent. interest thereon from that date. It being under- 
stood that the failure of the said Hood or his assigns to punctually 
pay any of the amounts above stated at the dates fixed is to operate 
as a discharge and to release the said Frellsen from all his obliga- 
tions herein. The costs and expenses named above are to be paid 
by or before the 15th December next. The said Frellsen agrees 
further, that he will lease to the said Hood or to his assigns, the 
said property from year to year, whilst this agreement is in force 
until he is paid in full, for such an annual rent as he may think 
just, not however to exceed $8,000 a year, with the understanding 
that he will credit the rent which may be paid him upon the yearly 
instalments as above stated; and further, that if the said Hood or 
his assigns, fail to pay punctually any of the annual instalments as 
above stated, after having paid one or more of them, and this 
agreement has become null and void thereby, the said Frellsen will 
pay back to him or his assigns, any surplus remaining after deduct- 
ing all interests which may accrue on the said above named judg- 
ment from this date. 
Witness our hands this 26th day of October, 1868. 
HENRY FRELLSEN, 
by his Attorney in fact. 

EDW. SPARROW, 

GOVEY HOOD, 

HENRY FRELLSEN. 
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LOUIS DRYFOOS VS. WILLIAM WIESE. 1 


1 The President of the United States of America to William 
Wiese, Greeting : 

You are hereby commanded that you personally appear before the 
judges of the cirenit court of the United States of America for the 
southern district of New York, in the second circuit court, in equity, 
on the first Monday of June, A. D., 1880, wherever the said court 
shall then be, to answer a bill of complaint exhibited against you 
in the said court by Louis Dryfoos, and do further and receive what 
the said court shall have considered in that behalf; and this you 
are not to omit under the penalty on you of two hundred and fifty 
dollars. 

Witness Honorable Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States, at the city of New York, on the 
10th day of May,in the year one thousand eight hundred and 
eighty, and of the Independence of the United States of America, 
the one hundred and fourth. 

JOHN I. DAVENPORT, Clerk. 

WETMORE & JENNER, 


Comp'lt’s Sol’rs. 


The defendant is required to enter appearance in the above cause 
in the clerk’s office of this court on or before the first Monday of 
June, 1880, or the bill will be taken pro confesso against him. 


J. I. D., Clerk. 
2 (Endorsed.) 


I hereby certify that on the 12th day of May 1880, at the city of 
New York, in my district, I personally served the within-named 
William Wiese by exhibiting to him the within original and at the 
same time leaving with him a copy thereof. 

Dated May 13th, 1880. 

LOUIS F. PAYN, 
U. S. Marshal, 8S. D. N. Y. 


[Endorsed :] U.S. cireuit court. Filed May 18,1880. John I. 
Davenport, clerk. 


3 United States Cireuit Court, Southern District of New York. 
In Equity. 


Louis Dryroos, Complainant, 
; against 
WitiramM Wiese, Defendant. 


To the honorable the judges of said court: 

Louis Dryfoos, a citizen of the State of New York, brings this bill 
of complaint against William Wiese, of the city of New York. 

And thereupon your orator complains and says that heretofore, 
and before the Ist day of May, 1877, one August Beck, of the said 
city of New York, was the original and first inventor of a new and 
useful quilting-machine, which had not been known or used by 
1—109 
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others before the invention thereof by him, and not for more than 
two years prior to his application for a patent therefor, in public 
use or on sale in the United States; and that prior to the i issuing of 
the letters patent hereinafter mentioned the said Augus et 
4 Beck, by an assignment, duly signed, sealed, and delivered, 
and recorded in “the Patent Office of the United States, as- 
signed all his right, title, and interest in and to said invention to 
your orator and Joseph Dryfoos, and requested that the said patent 
might i issue to your orator and Joseph Dryfoos, as assignees, as by 
reference to said assignment or a duly certified copy of the record 
thereof will more fully and at large appear. 
And that the said August Beck, “being so as aforesaid the original 
and first inventor of the said quilting. machine and being also a 
citizen of the United States, made application in due form of the 
law to the Commissioner of Patents of the United States for letters 
patent therefor, to be issued to your orator and said Joseph Drytoos, 
as said assignees, and complied in all respects with the requirements 
of law in that behalf; and that thereupon, and after due proceedings 
had, the said Commissioner of Patents caused letters patent to be 
made out in the name of the United States of America, in due form 
of law, and bearing date the said Ist day of May, 1877, being signed 
by the Secretary of the Interior and countersigned and sealed with 
the seal of the Patent Oftice by the said ‘Commissioner of Patents, 
whereby there was granted and secured to your orator and the said 
Joseph Dryfoos, for the term of seventeen years from the date thereof, 
the full and exclusive right and liberty of making, constructing, 
using, and vending to others to be used, the said invention and the 
said letters patent, “having been duly recorded, were issued and de- 
livered to your orator and the said Joseph Dryfoos, and that there- 
after and about December 26, 1877, the said Joseph Dryfoos. by as- 
signment duly signed, sealed, delivered, and recorded, assigned all 
his right, title, and interest in said invention and letters patent to 
your orator. 
And your orator further shows that thereafter and on or about the 
29th day of March, 1878, your orator, finding that the said 
5 letters patent were inoperative by reason of a defective or 1n- 
sufficient specification, and the said error having arisen from 
inadvertence, accident, and mistake, and without any fraudulent or 
deceptive intention on the part of said Beck or of your orator, your 
orator surrendered the said patent to the Commissioner of Patents, 
and your orator and the said Beck having in all respects complied 
with the provisions of law in that behalf, and having amended the 
specification of said letters patent in accordance with the decision 
of the Commissioner of Patents, such proceedings were thereupon 
had in accordance with the statute of the United States in such case 
made and provided that reissued letters patent for the same inven- 
tion were,on the said 29th day of January, 1878, issued and delivered 
to your orator as assignee, by mesne assignments, from the said 
Beck, which said reissued letters patent bore date the said 29th day 
of January, 1878, and granted and secured to your orator for the 
then unexpired term of said original letters patent the full and 
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exclusive right and privilege of making, selling, using and vending 
to others to be used, the said invention. 

And your orator further shows that thereafter, and on or about 
the 24th day of February, 1880, your orator, finding that the said 
reissued letters patent were inoperative by reason of a defective or 
insufficient specification, and the said error having arisen from in- 
advertence, accident, and mistake, and without any fraudulent or 
deceptive intention on the part of said Beck or of your orator, your 
orator surrendered the said letters patent to the Commissioner of 
Patents, and your orator and the said Beck having in all respects 
complied with the provisions of a law in that behalf, and having 
amended the specification of said letters patent in accordance with 
the decision of the Commissioner of Patents, such proceedings were 
thereupon had, in accordance with the statute of the United States 
in such case made and provided, that reissued letters patent for the 
same invention, having date the said 24th day of February, 1880, and 

numbered reissue number 9097, signed by the Secretary of the 
6 Interior,and countersigned and sealed with the seal of the Pat- 

ent Office by the Commissioner of Patents, were on the said day 
issued and delivered to your orator, as assignee by mesne assignments, 
from the said Beck, whereby there was granted and secured to your 
orator for the unexpired term of seventeen years from the said first 
day of May, 1877, the full and exclusive right and privilegeof making, 
selling, using, and vending to others to be used, the said invention, 
as by reference to said reissued letters patent, or a duly certified 
copy thereof in court to be produced, will more fully and at large 
appear. 

And your orator further shows that he has, ever since the date of 
said assignment to him, been and now is entitled to all the rights, 
interests, and privileges thereby secured to him in and to the said 
invention in said letters patent particularly set forth, and is now 
and ever since the date thereof has been the owner of said reissued 
letters patent No. 9097, and entitled to all the exclusive privileges 
thereby granted and secured. 

And your orator further shows that the said invention is of very 
great utility and has been constantly used by your orator since the 
grant of the said letters patent therefor, and your orator would, but 
for the wrongful acts of the defendant and others acting in concert 
with him, have made large gains, profits, and advantages from the 
manufacture, use, and sale of the said invention, but by reason of said 
wrongful acts has been prevented and hindered from so doing. 

And your orator further shows, on information and belief, that 
the said defendant, well knowing the premises and the rights and 
privileges granted and secured to your orator as aforesaid, but con- 
triving to injure your orator and to deprive him of the profits, bene- 
fits,and advantages which might and otherwise would have accrued 

to him, at the city of New York, and without the license or 
7 permission but against the will of vour orator, bas unlawfully 
and wrongfully caused to be made and used and is now using 
quilting-machines embracing and containing the said invention as 
especially set forth and specified in the first claim of the specifica- 
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tion annexed to said reissued letters patent and made in accordance 
therewith, which said unlawful making and use by said defendant 
as aforesaid is in violation and infringement of said before-recited 
reissued letters patent and your orator’s said exclusive rights and 
privileges under the same, and that the said defendant has derived 
and received, and is still deriving and receiving, from such unlaw- 
ful making and use great gains and profits, but to what amount 
your orator is ignorant, and prays that said defendant may be re- 
quired to make full disclosure of all such gains and profits. 

And your orator further shows that the defendant, though re- 
quested to desist from such unlawful making and use and to pay to 
your orator such gains and profits as the said defendant has actually 
made, has refused and still refuses so to do, by means whereof, and 
of the aforesaid acts and doings of the defendant, your orator is 
greatly injured and is deprived and prevented from receiving the 
gains and profits to which heis lawfully entitled from the exclusive 
rights and privileges so granted, secured, and conveyed unto him 
as aforesaid,and which he would derive and acquire but for the said 
unlawful acts of the said defendant, and has been damaged in a large 
sum, which said actings and doings of the said defendant are con- 
trary to equity and good conscience and tend to the manifest injury 
of your orator in the premises. 

In consideration whereof,and forasmuch as your orator can only 
have adequate relief in this honorable court, where matters and 
things of this sort are made cognizable by statute, to the end, there- 
fore, that said defendant may, if he can,show cause why your orator 

should not have the relief hereby prayed, and may, upon his 
8 corporai oath and according to the best and utmost of his 

knowledge, remembrance, information, and belief, full, true, 
direct, and perfect answers make to the matters and things herein- 
before stated and charged ; 

And that defendant may fully answer the premises, and that he 
may be decreed to account with and pay over to your orator the 
profits which he has realized, as well as the damages suffered by 
your orator, from or by reason of such unlawful making and use of 
said invention, and that the said damages may be duly assessed by 
or under the direction of this court— 

May it please your honors, the premises considered, to grant unto 
your orator the writ of injunction issuing out of and under the seal 
of this honorable court, or issued by one of your honors, according 
to the form of the statute in such case made and provided, enjoin- 
ing and restraining the said defendant, his attorneys, clerks, servants, 
agents, and workmen, from making and using, or causing to be 
made or used, any machines constructed substantially according 
to the invention secured by the before-recited reissued letters patent 
No. 9097 and described in the said first claim of the specification 
thereof. 

And also that the writ of preliminary or provisional injunction 
may issue so restraining the said defendant, his agents or employees, 
pending this suit; and that the said defendant may be decreed to 
pay the costs of this suit; and that your orator may have such other 
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and further relief as the equity of the case may require and as to 
your honors may seem just. 

And may it please | your honors to grant unto your orator, not only 
the writs of injunction conformable to the prayer of this bill, but 
also the writ of subpoena ad respondendum, directed to the said de- 
fendant, commanding him on a certain day therein to be named 
to be and appear in this honorable court and make answer unto 

this bill of complaint, and do, perform, and abide such 
9 further order, direction, and decree as may be made against 
him. 

And your orator will ever pray, «ce. 

LOUIS DRYFOOS. 

WETMORE & JENNER, 

Complainant's Solicitors. 


EDMUND WETMORE, Of Counsel. 


Unirep STATES OF AMERICA, ee 
Southern District of New York, f°”’ 

Louis Dryfoos, being duly sworn, says that he is the complainant 
above named, and that the foregoing bill of complaint by him sub- 
scribed is true of his own kuowledge, except as to the matters 
therein stated on information and belief, and that as to those mat- 
ters he believes it to be true. 

LOUIS DRYFOOS. 


Sworn and subscribed before me this 10th day of May, 1880. 
[1 s.] , JOHN H. IVES, 
Notary Public, Kings Co. 
Cert. filed in N. Y. Co. 


(Endorsed :) U.S. cireuit court, southern dist. of New York. Louis 
Dryfoos ag’st William Wiese. Bill of complaint. Wetmore & Jen- 
ner, compl’t’s solicitors, 1] Pine St.,.N. Y. U.S. cireuit court. Filed 
May 10,1880. John I. Davenport, clerk. 


10 United States Circuit Court, Southern District of New York. 
In Equity. 
Louis Dryroos vs. WILLIAM WIESE. 
The clerk of this court will please enter my appearance as solic- 
itor for the defendant in the above-entitled suit. 
Yours, &c., Ke., 3 
GILBERT M. PLYMPTON, 
245 Broadway, New York City. 
Dated N. Y., June 7, 1880. 
To John I. Davenport, Esq., clerk U.S. circuit court, New York 
city. 
(Endorsed:) U.S. cireuit court, south. dist. of N. Y. Louis Dry- 
foos vs. William Wiese. Appearance. Gilbert M. Plympton, sol’r 
for def’t & of counsel, 245 Broadway, N. Y. U.S. circuit 
11 court. Filed June 7, 1880. John I. Davenport, clerk. 
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12 United States Circuit Court, Southern District of New York. 
In Equity. 


Louis DryFroos vs. WILLIAM WIESE. 


The answer of William Wiese, defendant, to the bill of complaint 
of the said complainant. 


The said defendant, reserving to himself all benefit of exception 
to the errors and insufficiencies of the said bill of complaint, for 
answer thereunto, or to such parts thereof as the said defendant is 
advised is material for him to make answer unto, answering, says— 

That the defendant has no knowledge or information regarding 
the alleged invention of August Beck mentioned in said bill of a 
quilting-machine, or of his assignment of said alleged invention to 
the orator and Joseph Dryfoos, or of said Beck’s application for let- 
ters patent therefor, or of the issue of letters patent therefor to the 
orator and said Joseph Dryfoos, or of the assignment by said Joseph 
Dryfoos to the orator, as is alleged in the said bill of complaint, ex- 
cept such knowledge and information as the defendant has obtained 
from the complainant’s said bill of complaint, and therefore he 
leaves the complainant to make such proof thereof as he may be 
advised is necessary. | 

And the defendant, further answering, says that he has no 
13 knowledge or information regarding the reissue of the afore- 
said letters patent on the 29th day of January, 1878, nor re- 
garding the surrender of said reissued letters patent by said com- 
plainant or the reissue of said letters patent on the 24th day of Feb- 
ruary, 1880, to the complainant as assignee by mesne assignments 
from said Beck, as is stated in the complainant’s said bill of com- 
plaint, except such knowledge as the defendant has obtained from 
the said bill, and therefore he leaves the complainant to make such 
proof thereof as he may be advised is necessary; but this defend- 
ant denies that the said reissued letters patent dated January 29, 
1878, were surrendered for good and lawful cause or were inopera- 
tive by reason of a defective or insufficient specification arising from 
inadvertance, accident, or mistake and without any fraudulent or 
deceptive intentions on the part of the said Beck or the orator, or 
that the specfication of said reissued letters patent dated January 
29, 1878, was duly and properly amended; and this defendant, on 
information and belief, avers that said surrender, as well as the pro- 
curement of said reissue dated February 24, 1880, was fraudulent 
and for the purpose only of covering inventions and things not 
made by the said Beck. 

And the defendant, further answering on information and belief, 
says that said reissued letters patent numbered 9097 and dated Feb- 
ruary 24, 1880, are broader than the alleged invention of the said 
Beck and cover more than was described or made known in the said 
original patent, or in the application therefor, and more than was 
represented in the model deposited in the Patent Office on the ap- 
plication for said original patent, and that said reissue is not for the 
same invention as was said original patent; and this defendant 
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further says, on information and belief, that said reissued patent 
dated February 24, 1880, is obscure and ambiguous, and that the 
description therein does not sufficiently describe the things covered 
by the claims thereof so as to enable one skilled in the art to which 
they relate to construct the machine purporting to be described in 
and secured by said reissue, and that the alleged improvements de- 
scribed in the specification of said reissue dated February 24, 1880, 
did not involve or require invention at the time of their pretended 

invention by said Beck, but the same were obvious and the 
14 said Beck did not invent them or any of them, ar. that said 

reissued letters patent dated February 24, 1880, and num- 
bered 9097 are therefore void. 

And this defendant, further answering, denies, on information and 
belief, that the complainant is or has been entitled to any legal 
rights under the said reissued patent No. 9097, or that said inven- 
tion is of any great utility, as alleged by him, and the defendant is 
not informed, save by said bill of complaint, whether the said pre- 
tended invention has been used by the orator as therein alleged. 

And this defendant, further answering, says, on information and 
belief, that the said alleged invention patented in and by said 
original patent and the reissues thereof, and substantial and mate- 
rial parts thereof claimed as new, had been openly and publicly 
made, used,and sold by the said Beck and by others with his know- 
ledge, consent, and allowance for more than two years prior to his 
application for the original patent therefor, and if the said Beck 
ever had any right to a patent for the alleged improvements speci- 
fied as his invention in said original patent and-reissues, and any 
right to have the same secured by letters patent, he had forfeited 
the same by his delay in applying for letters patent, and the said 
Beck, before making said application for said original patent, had 
abandoned the same to the publie and allowed the same to go into 
public use with his full knowledge and consent,and that the public 
had accepted and used the same in pursuance of such abandonment. 

And the defendant, further answering, says, on information and 
belief, that the substantial and material parts of the said invention 
claimed as new in said reissued patent No. 9097, and alleged to be 
infringed by this defendant, were well known and in public use 
long prior to the alleged invention thereof by said Beck, and for 
more than two years prior to his application for a patent therefor, 
and that the said Beck was not the first and original inventor 
thereof, and that such prior knowledge and use was had by the fol- 
lowing-named persons at the places mentioned, viz: 

T. A. Macaulay, at the city of New York, State of New York, and 

now residing in said city. 
And this defendant, further answering on information and 
15 belief, says that the substantial and material parts of said 
alleged invention claimed by said reissue No. 9097 and 
alleged to be infringed by this defendant as aforesaid were, prior to 
the pretended invention thereof by said Beck, also shown and de- 
scribed, patented and published, in the letters patent as follows, viz: 

Letters patent of the Kingdom of Great Britain, numbered 198, 
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and dated January 25, 1862, granted to Edwin Augustus Curley, for 
a sewing-machine. 

Letters patent of the Kingdom of Great Britain of the year 1866, 
and numbered 2419. 

Letters patent of the Kingdom of Great Britain, No. 2439, of the 
year 1867, and granted to William Muir, for a multiple sewing-ma- 
chine. 

Letters patent of the Kingdom of Great Britain, No. 2416, dated 
July 9, 1874, and granted to. Morrell, Parkinson & Parkinson, for a 
sewing-m: achine. 

Letters patent of the Kingdom of Great Britain, No. 1582, dated 
April 29, 1875, granted to Henry Oram, for sewing-machine. 

Letters pe tent of the United St: ites, numbered 90354, and granted 
May 25, 1869, to T. O. Foot, for sewing-machine. 

Letters patent of the United States, numbered 86057, and granted 
January 19, 1869, to F. P. Canfield, for sewing-machine. 

Letters patent of the United States, No. 159,884, granted to Au- 
gust Beck eb. 16, 1875, for a sewing-machine for quilting. 

And the defendant, further answering, denies that he has in any 
manner infringed or is now infringing any lawful rights of the 
complainant, or has in any way injured the complainant by the 
manufacture and use of quilting-machines, or that the complainant 
is entitled to any relief in the premises, and the defendant prays to 
be hence dismissed with his reasonable costs and charges in this 
behalf most wrongfully sustained. 

WILLIAM WIESE. 


M. PLYMPTON, 
Solicitor for Def ’t and of Counsel. 


16 UNITED STATES OF AMERICA. 


SouTHERN District oF New York, | 
City and County of New York, 


On this thirtieth day of July, 1880, before me personally appeared 
William Wiese, who, being duly sworn, deposes and says that he is 
the defendant in the above-entitled suit, and has read the foregoing 
answer and knows the contents thereof, and that the same is true of 
his own knowledge, except as to those matters which are therein 
stated to be upon information and belief, and as to those matters he 
believes it to be true. 


[L. 8. ] H. L. WATTENBERG, 
Notary Public, N. ¥. City & Co. 


é 8 8s > 


(Endorsed:) U. S.cireuit court, south. dist. N. Y. Louis Dryfoos 
‘vs. William Wiese. Answer. Gilbert M. Plympton, sol’r for def’t, 
245 Broadway, N. Y. city. U.S. circuit court. Filed Sep. 1, 1880. 
John I. Davenport, clerk. 
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17 Cireuit Court of the United States for the Southern District 
of New York. In Equity. 


Louis DryFroos vs. WILLIAM WIESE. 


The replication of Louis Dryfoos, complainant, to the answer of 
William Wiese, defendant. 


This repliant, saving and reserving unto himself all and all man- 
ner of advantage of exception to the manifold insufficiencies of the 
said answer, for replication thereunto says that he will aver and 
prove his said bill to be true, certain, and sufficient in the law to be 
answered unto, and that the said answer of the defendant is uncer- 

tain, untrue, and insufficient to be replied unto by this repli- 
18 ant, without this, that any other matter or thing whatsoever 

in the said unswer contained material or effectual in the law 
to be replied unto, confessed and avoided, traversed or denied, Is 
true; all which matters and things this repliant is and will be 
ready to aver and prove as this honorable court shall direct, and 
humbly prays as in and by his said bill he has already prayed. 

WETMORE & JENNER, 
Solicitors for Compl't, 11 Pine St., N. Y. City. 


(Endorsed:) U. S. circuit court, southern district of New York. 
Louis Dryfoos vs. William Wiese. Replication. Wetmore & Jen- 
ner, compl’t’s sol’rs. U. S. circuit court. Filed Sept. 15, 1880. 
John I. Davenport, clerk. 


19 U.S. Cireuit Court, Southern Dist. of New York. 
Louris DryFroos vs. WILLIAM WIESE. 


On reading and filing the annexed consent and on motion of 
Wetmore & Jenner, solicitors for complainant, it is ordered that 
John H. Ives. isq., notary public, ll Pine st., New York city, be, 
and he is hereby, appointed special examiner in this.cause to take 
the testimony of such witnesses as may be brought before him on 
behalf of the complainant under the 67th rule, in equity, as amended. 

(Signed) SAM’L BLATCHFORD. 


Dated at the chambers of the court, in the post-office building, 
New York city, on the — day Jan., 1581. 


20 United States Cireuit Court, Southern District of New 
York. 
Louis Dryroos, Compl’t, vs. Witt1amM Wieser, Def’t. 


It is hereby consented that John H. Ives, Esq., notary public, 11 
Pine St., New York city, be appointed special examiner in this cause 
to take the testimony of such witnesses as may be brought before 
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him on behalf of the complainant under the 67th rule, in equity, as 
amended. 


(S’g’d) WETMORE & JENNER, 
Compl’t’s Sol’rs. 
(S’g’d) G. M. PLYMPTON, 


Sol’r for Def’t & of Counsel. 
Dated New York, Jan’y 18, 1881. 
(Endorsed:) U.S. cireuit court, southern dist.of New York. 
21 Louis Dryfoos vs. William Wiese. Consent and order ap- 
pointing special examiner. Wetmore & Jenner, sol’rs for 
complainants, 11 Pine St., New York. U.S. cireuit court. Filed 
Jan. 24,1881. Joseph M. Deuel, clerk. 


22 U. S. Cireuit Court, Southern District of New York. 


Louis Dryroos, Complainant, 
against 
Witti1AM Wiese, Defendant. 


Testimony taken on behalf of the complainant before John H. Ives, 
special examiner, under the 67th rule, in equity, as amended. 
New York, January 22, 1881. 
Present: Edmund Wetmore, Esq., counsel for complainant; G. 
M. Plympton, Esq., counsel for defendant. 


JosEPH IF. RoBerts, a witness produced on behalf of the com- 
plainant, being duly sworn, testifies as follows: 

1 Q. What is your name, age, residence, and occupation ? 

A. Joseph I. Roberts; 56 years of age; residence, 96 Erie street, 
Jersey Gity ; occupation, machinist. | 

2 Q. How long have you worked at the occupation of a machinist? 

A. Eighteen years, about, 


3 Q. Are you familiar with the operation and mechanism of 


sewing and quilting machines? 
A. I am. 
4 Q. What experience have you had in working on such machines, 
or seeing their work, or making or repairing them ? 
A. I have been employed off and on by the Singer Company for 
14 years and kept a repair shop myself. 
23 o Q. Are you acquainted with Mr. Wm. Wiese, the defendant 
in this case, or have you seen him? 
A. I am not acquainted with him; I donot know as I have ever 
seen him. 


6 Q. Do you know where his place of business was in the city of 


New York, or factory, prior to the Ist of May last ? 

A. To the best of my knowledge it was in Hudson street, some- 
where near Bank street. 

7 Q. Did you visit that factory shortly prior to the 1st of May 
last ? 
A. I did. 
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8 Q. Did you see any quilting-machines in operation at that 
factory ? 

A. I did. 

9 Q. How many ? 

A. Three or more; I cannot say just exactly how many. 

10 Q. Will you please state how the said machines or any one 
of them which you examined and saw in operation compared with 
the machine here present, which the examiner will mark Exhibit 
D for identification, in the particular of the feeding mechanism, the 
gang of needles, and the motion of said feeding mechanism and 
needle gang? 

A. In reference to the machine it had the general appearance of 
that machine, with a bank of needles and conical feed. 

11 Q. Were the rollers the same side of the needle gang as they 
are in Exhibit D? 

A. That I cannot say. 

12 Q. Were the conical feed-rollers behind or forward the needle 
gang? 

Objected to. Witness said he could not say on which side the 
rollers were placed with reference to the needles. 


A. I cannot say. 
13 Q. How many conical rollers constituted the feed ? 
24 A. Two or three; I cannot say. 
14 Q. How were the rollers, as to their surface, with respect 
to being rough or smooth? 

A. I cannot say. 

15 Q. Was there a strip of goods going through the machine when 
you saw it? 

A. There was. 

16 Q. Straight or conical ? 

A. Conieal. 

17 Q. Was this strip fed through the conical rollers? 

A. As near as I could judge suv. 

18 Q. Was there a cloth-plate to support the strip when it was 
being fed through ? 

A. I can’t say. 

19 Q. What did the goods rest on when they went under the 
needles ? 

A. I can’t say. 

20 Q. How was the motion of the feed, with respect to being con- 
tinuous or intermittent? I mean when the machine was in opera- 
tion did the feed feed the goods and then stop, and then feed and 
then stop, or was the motion of the feed continuous every inoment ? 

A. There was a ratchet on the machine. 

21 Q. And what was the effect of that ratchet on the machine— 
how did it compare in its motion with Exhibit D? 

A. Regulated the stitch. 

22 Q. Did the feed work when the needles were down or up? 

A. I can’t say; I suppose they must have worked when they 
were up. 
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23 Q. Did the needles or the feed, either of them, move back and 
forth sideways as the cloth passed through them, and how did its 
operation compare in that respect with the motion of Exhibit D 
when in operation? 

A. I cannot say as to that. 

24 Q. Did you see the product of the machine after it was quilted— 

the quilted strip after it had passed under the needles ? 
20 A. I did. 

25 Q. How did the said quilted strips which you saw com- 
ing out of Mr. Wiese’s machine compare with the quilted strip here 
shown you? 

Objected to. Witness has not stated that he saw the material 
coming out of Mr. Wiese’s machine or machines, or that he saw any 
machines of Mr. Wiese’s. 


A. I did not examine them. 


Cross-examination by Mr. Plympton: 

26 X Q. When were you at this place in Hudson street near 
Bank ? 

A. Between the Ist of April and the Ist of May; I can’t say which ; 
it was between that time. 

27 X Q. Were you there more than once or on any other occa- 
sion? 

A. No, sir. 

28 X Q. How long were you there on this one occasion ? 

A. About ten or fifteen minutes. 

29 X Q. Did you go up to any of the machines and examine them 
there, or were you some distance from them ? 


A. Some distance from them. - 
30 X Q. About fifty feet from the machine where you stood, were 
you? 


A. No, sir. 

31 X Q. About how far? 

A. Between fifteen and twenty-five. 

32 X Q. How many machines did you see? 

A. Well, I looked at one; there may have been three or more. 

33 X Q. That one you only looked at from the distance you have 
named, did you? 

A. I did, sir. 

34 X Q. And made no other examination of it? 

A. No, sir. 
26 3o0 X Q. You say the cloth was passing through the ma- 
chine at the time it was in operation ? 

A. Yes, sir. 

36 X Q. What part of this one machine did you see from where 
you stood—the front, rear, or the end ? 

A. I could see the front and one end. 

37 X Q. Which end did you see? 

A. I can’t say positively, but I saw the ratchet and the screw, as 
near as I can remember that end. 
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38 X Q. Do you swear positively that you saw the front of this 
one machine at the time of your visit? 

A. No, sir; I do not swear positively. 

39 X Q. It might, then, have been the back that you saw? 

A. Yes. 

40 X Q. As the goods passed from the machine were they gath- 
ered on the floor, or were they reeled up near the ceiling ? 

A. They were reeled up above the machine 

41 X Q. Whom did this machine or any of the machines that 
you saw on this occasion belong to? 

A. I cannot say, sir. 

42 X Q. Did the feed device in the machine which you saw op- 
erate intermittingly in the intervals between the formation of the 
stitches, and extend and operate substantially across or from edge to 
edge of the conical strip of goods, and which, as it departed from a 
shorter curved edge and approached the longer curved edge of said 
goods, was adapted to have a proportionately increased range of feed 
movement ? 

A. I can’t say. 

43 X Q. At this place in Hudson street how many persons did 
you see at the time of your visit? 

A. I did not count them. 

44 X Q. Who went with you, or were you alone at the time of 
this visit? 

A. There was another gentleman with me. 

45 X Q. Was he a representative of the board of health ? 

A. As to that I can’t say. 
27 46 X Q. What was his name? 
A. I can’t say. 

47 X Q. Will you swear that the machine you saw at the time 
of your visit hud conical feed-rolls ? 

A. As near as I could judge, they had. 

48 X Q. Will you swear that they had or not? 

A. No; I will not. 

49 X Q. Will you swear that there was more than one feed-roll 
on the machine that you saw or any of them ? 

A. No, sir. 

50 X Q. Do you know in whose interest this machine or those 
machines were being operated ? 

A. I do not. 

JOSEPH 'T. ROBERTS. 

Attest: JOHN H. IVES, 


Special Kxaminer. 


Machine offered in evidence and marked for identification Com- 
plainant’s Exhibit D. 


Examination adjourned by consent to Thursday, January 27, 
1881. 
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New York, January 27, 1881. 
Parties met pursuant to adjournment. 
Present: Counsel as before. 


WILLIAM WIEsE, a witness produced on the part of the complain- 
ant, being duly sworn, testified as follows: 

1 Q. What is your name, age, residence, and occupation ? 

A. Wilham Wiese; age, 39; residence, 410 Second avenue; occu- 
pation, machinist. 

2 Q. Are you the defendant in this case ? 

A. Iam. 
28 3 Q. Where were you engaged in business in the month— 
April, 1880? 

A. 584 Hudson, corner of Bank street. 

4 4. What business were you then carrying on? 

A. Maehine-shop. 

5 Q. Did you have in use in your shop at that time any quilting- 
machines ? 

A. Yes, sir. 

6Q. How many? 

A. Four or five; I could not tell exactly. 

7 Q. Did you build those machines yourself? 

A. No. 

8 Q. Where were they built? 

A. They were built in the same place. 

9 Q. Who made the plans for them ? 

A. Well, they were built by the Union Machine Perforating Com- 


pany. 
10 Q. Do you belong to that company, or were you in its em- 
ploy ? 


A. I belong to that company. 

11 Q. Did you see these machines while they were in the course 
of construction, or any of them ? 

A. I did. 

12 Q. Did you give any directions as to their construction or any 
part of them ? ! 

A. I did so. 

13 Q. Do you know how they were built and the way in which 
they operated ? 

A. I do. 

14 Q. Are they still in operation at that establishment ? 

A. Not at present. 

15 Q. Please look at the skirt herewith shown you and marked 
“Lady Washington,” and state, if you can, if that skirt or skirts 
like it were quilted in the machines you have referred to. 

A. I could not tell positively whether that was made in my ma- 
chine. 

16 Q. Did the machine or machines do quilting work so as 
29 to produce the same result as appears on the two skirts here 
shown you and marked “ Lady Washington ?” 


A. Yes, sir. 
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17 Q. Were those machines furnished with a gang or series of 
needles stretching across the goods and operating together ? 

A. They were. 

18 Q. Did the machines quilt conical strips of goods? 

A. Yes, sir. 

19 Q. Was the strip to be quilted supported by a cloth-plate as it 
passed through the machine during any part of its passage? 

A. Yes, sir. 

20 Q. Did that cloth-plate support the goods beneath the needles 
so as to hold the goods until they were fed up under the needles? 

A. Yes, sir. 

21 Q. Did the feed or any part of it consist of one or more coni- 
cal rollers? 

A. No, sir. 

22 Q. Was there never a conical roller as any part of the feed at 
any time placed in any one of the machines ? 

A. No, sir. 

23 Q. Was there a straight roller employed as part of the feed ? 

A. ‘There was. 

24 Q. More than one straight roller? 

A. ‘Two straight rollers. 

25 Q. Did the goods pass between those two straight rollers? By 
rollers I have and do refer to the feed-rollers. 

A. No. 

26 Q. Did the goods pass beneath the roller and between the roller 
and the cloth-plate ? 

A. Yes, sir. 

27 Q. Were they held between the roller and the cloth-plate across 
tlie whole length of the roller? 

A. No, Sir. 

28 Q. Is there any.part from one end of the straight roller to the 

other where the straight roller does not rest upon the goods? 
30 A. Yes, sir. 

20 Q. Is that_by reason of any part of the roller being cut 
away or by reason of one end of the roller being higher than the other 
above the cloth-plate or by reason of the cloth-plate or any part 
of it being cut away or one end of the cloth-plate being higher or 
lower ? 

A. No, sir. 

30 Q. How, then, is it possible that the roller and the cloth-plate 
should not hold the goods between them all the way across the 
length of the goods? Please explain how the goods pass beneath 
the rollers and between that and the cloth-plate without the goods 
as they pass beneath being held all the way across from one end to 
the other. 

A. I hold the strip of goods at both ends. 

31 Q. Does the rough sketch I have made and herewith show you 
represent substantially the feed-rollers and cloth-plate to which you 
have referred, there being, if I understand your verbal explanation, 
two feed-rolls at each end of the width of goods, the presser-rolls on 
top, and the goods passing beneath the feed -rolls and cloth-plate ? 
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A. Yes; similar to that. 


(Sketch offered in evidence and marked Complainant’s Exhibit 
"Basten. J. iH. L) 

32 Q. Do the goods pass between or beneath any other roller or 
rollers after they have passed the feed-roll ? 
They do not. 

33 Q. Do one of the feed-rolls move the goods faster than the 
other ? 

A. Yes, sir. 

34 Q. About how wide is the distance apart of the two feed-rolls 
from end to end? I refer to the points I have marked A and B on 
Exhibit “Sketch.” : 

A. 1 guess about eight or nine inches. 

3d. Q. And about what is the length of the feed-rolls ? 

A. About three inches—that is, each one. 

36 Q. Did the frame of the machine earrying the needles recipro- 
cate laterally ? 

A. Yes, sir. 
31 37 Q. And the feed-rollers did not have the sideways mo- 
tion; is that correct? 

A. They do not move. 

28 Q. Did the feed act intermittently during the formation of the 
stitches—that is, stand still while the needles werein the goods form- 
ing the stitch and then move while the needles were up ? 

A. They do not. I mean a continued feed or continuous motion 
of the feed-rollers. 

39 Q. Do you mean that the feed-rollers are operating upon the 
goods to feed the goods at the same time the needles or any of them 
are passing through the goods in the act of forming the stitch ? 

A. I do. 

40 Q. Is there any presser-foot acting upon the goods at any time 
during their passage through the machine beside the feed-rolls? 

A. Yes, sir. 

41 (. Does that presser-foot act continuously, or does it alternately 
hold and release the goods? 

A. It holds and releases the goods. 

42 Q. Does it hold the goods while the stitch is forming and the 
needles are in the cloth ? 

A. Yes, sir. 

43 Q. Did the machine that you have been describing employ pat- 
tern cams. By pattern cam or wheel I mean a wheel or cam like 
that which appears on the complainant’s machine, Ex. D, which reg- 
ulates the sideways motion of the frame of the machine which 
carries the needles and which I have just shown you on the ma- 
chine. 


Objected to. It does not appear that that machine is made in ac- 
cordance with the patent in the suit, and is therefore irrelevant. 


A. I have something similar to that you showed me. 
44Q. Did the machines have one presser- -foot for each needle? 
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o2 A. No, sir. 
45 Q. Did it have one continuous presser-foot all the way 
across the gang of ‘needles ? 

A. Yes, sir. 

46 Q. Were the presser-rolls and feed-rolls before or behind the 
gang of needles? I call before the side from which the goods are 
fed up to the needles to have the stitch made. 

A. Behind. 

47 Q. And did the presser-foot operate cross the strip substantially 
from edge to edge? 

A. It does. 

48 Q. Was the presser-foot before or behind the needles, or did the 
needles work through holes in the presser-foot ? 

A. Behind the needles. 

49 Q. Between the needles and the feed-rollers ? 

A. Yes, sIr. 

50 Q. All my questions in regard to the machines have had ref- 
erence to the machines which, in the first part of your testimony, 
you stated were in operation at your place of business about April, 
1880, but which you said are not still in operation at that factory, 
and I understand that your answers have reference to those machines 
that were there in April. Is that correct? 

A. That is correct. 

Complainant’s counsel offers in evidence skirts, marked Com- 
plainant’s Exhibit Wiese Skirt. 


Cross-examination by Mr. PLymMptTon: 


51 X Q. Does the machine or machines which you have testified 
about belong to you, or are they worked in your interest ? 

A. They do not belong to me. 
52 X Q. To whom do they belong? 

A. They belong to the Union Machine Perforating Com- 

pany. 
oo 53 X Q. Are you an officer in that company ? 
A. No, sir. 

54 X Q. Is it an incorporated company ? 

A. Yes, sir. 
55 X Q. If you know, when was it chartered ? 

A. Chartered March 5th, 1850. 

56 X Q. You say you area machinist. Do you work for that 
company % 

A. Yes, sir. 

57 X Q. Is that what you mean, in your answer to the 10th direct 
question, when you say you belong to that company ? 

A. Yes; that is what | mean. 

58 X Q. Did these machines concerning which you have testified 
ever belong to you? 

A. No, sir. 

59 X Q. Did you ever operate them yourself on your own ac- 
count? 
o—109 
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A. No, sir. 

60 X Q. Were these machines that are now in Hudson street that 
you have testified about originally built for the Union Perforating 
Machine Company, and have they been run solely in the interests 
of that company since their construction ? 

A. They have. 

61 X Q. The feed-rolls in one of the machines, if I understand 
you correctly, consist of a shaft with two rollers fixed at its extremity, 
the rollers being the same diameter throughout and much larger in 

diameter than the diameter of the shaft on which they are placed. 
Is this correct ? 

A. That is correct. 

2 X Q. Please state about the diameter of the feed-rollers and 

that of the shaft on which they are fixed. 

A. The shaft is about an inch in diameter and the rollers might 
be two inches or more. 

63 X Q. Is that shaft with the rollers horizontal and parallel with 
the bed-plate of the machine, or does it incline, more or less, from 
one end to the other? 

A. Parallel. 
34 64 X Q. Now, in addition to these two feed-rollers there 
are two presser-rollers, one immediately over each of the feed- 
rollers. Is that right? 

A. That is right. 

65 X Q. And in addition to these two feed-rollers and two presser- 
rollers there is a presser-foot, consisting of a bar of metal vertically 
adjustable. Is that right? 

A. That is right. 

66 X Q. And have you now described all the devices which oper- 
ate directly with the goods that are sewed, constituting together the 
feed? 

A. I have. 

67 X Q. With this feeding mechanism you quilt garments—that 
is, you make crossed diagonal lines of stitches ? 

A. I do. 

68 X Q. And you can quilt such garments when they have angu 
lar or conical sides or edges‘ 

A. Yes. 

69 X Q. You have said that during the process of sewing or quilt- 
ing these goods the feed is not intermittent, but continuous. On 
this point are you certain? 

A. I am. 

70 X Q. State now how you sew goods that are passing con age 
ously under the action of the needle by the continuous fe ed and, : 

I understand you to have said, while the frame carrying the seis ‘S 
reciprocates from right to left. 

A. When the frame moves the needles are out of the garment. 
When the needles are in the garment the centre gang swings to the 
rear, carrying the goods iene with them. 

71 X Q. How is this movement of the needles accomplished ? 

A. Regulated by a cam. 
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72 X Q. What results from this swinging movement of the gang 
of needles ? 
A. The object is to have a continuous feed. 
3D 73 X Q. Now, Mr. Weise, in sewing conical goods is it 
necessary that one part of the goods should be advanced by 
the feed faster than the other part? 

A. Yes; it is necessary. 

74 X Q. State particularly how that is done in the machine which 
you have been describing. 

A. The feed-rollers are independent, each: one for itself. I can set 
them so that one will feed faster than the other. 

75 X Q. Do you mean that each of the two feed-rollers revolve 
independently of the other on their supporting or connecting 
shaft ? 

A. Yes, sir. 

76 X Q. State how you can adjust the rollers so that one will re- 
volve faster than the other. 

A. One end of the shaft which connects those two rollers revolves 
loosely in one of the rollers. The other end of the shaft is screwed 
fast to the other roller. Then there is a driving-shaft that is geared 
to the two rollers, so that by simply changing the gear-wheels the 
rate at which one or both of the feed-rollers revolves can be regu- 
lated. 

77 X Q. On the machine with the feeding device you have just 
described can you quilt goods that have straight sides—that is, that 
are not conical ? 

A. Yes, sir. 

78 X Q. And is this done by adjusting the speed of both by the 
feed-rollers so they will revolve equally fast ? 

A. Yes, sir. 

79 X Q. Up to this time you have deseribed one machine only. 
State whether there is another machine in the office of the Union 
Machine Perforating Co which they use and which has a feed de- 
vice of different construction from that which you described. 

A. There is. 

80 X Q. State the construction of the feed in that machine—if that 

machine was in use before May or June, 1880. 
36 A. It was used prior to that time. The feed is a regular 
drop-feed like the Singer’s or any other drop-feed incommon 
use. 

81 X Q. On this machine with the drop-feed can you quilt coni- 
cal garments and also garments with straight sides ? 

A. I can; yes, sir. 

82 X Q. And has it been used for doing such kind of work ? 

A. Yes, sir. 

83 X Q. Do you remember the cam which was shown to you this 
morning on a full-sized sewing-machine at Mr. Dryfoos’s place, the 
complainant’s place of business? 

A. I do. 

84 X Q. Look at the reissue No. 9097 on which this suit is brought, 
and state whether, in your judgment as a machinist and builder of 
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sewing-machines, the cam 8S’ on the drawings of that reissue are the 
same or substantially the same as the eam which you saw on the 
Dryfoos machine referred to. 

A. It is not the same, in my opinion. 

85 X Q. Now state whether or not in the sewing-machine or ma- 
chines owned, manufactured, and operated by the Union Machine 
Perforating. Co. in Hudson St. near Bank, or any machine or 
machines owned and operated by yourself at that place or any- 
where else, have the combination with the series or gang of serving 
mechanisms and the cloth-plate which supports the goods under the 
action of the same, of a feed device operating intermittingly in the 
intervals between the formation of the stitches, which extends and 
operates substantially across or from edge to edge of the conical 
strip of goods, and which, as it departs from the shorter curved 
edge and approaches the longer curved edge of said goods, is adapted 
to have a proportionately increased range of feed movement, sub- 
stantially as and forthe purpose set forth in the reissue 9097, which 
I now hand and ask you to examine. 


Objected to as not relating to the subject-matter of the witness 
direct testimony. 


o7 A. I can state that I never saw that in operation in the 
Union Machine Perforating Company’s office, and I never 


used it myself; I mean that I never saw any such combination of 


parts or such operation in any machines of the company or my own. 

86 X Q. State whether in any machine manufactured, owned, or 
operated by the Union Machine Perforating Company or by your- 
self there is or was a series of vertically reciprocating needles, 
mounted in a laterally reciprocating sewing frame, of conical feed 
rolls and mechanisms for causing them to act intermittingly during 
the intervals between the formation of stitches substantially as 
shown and described in the reissue No. 9097 (a copy of which I now 
hand you). 


Same objection as last question. 


A. There was no such combination in any of the machines in- 
quired about. 

863 X Q. State whether in any of the machines manufactured 
or used by the Union Perforating Company or by yourself now 
or at any time have the mechanisin shown and described in 
the reissue No. 9097 (a copy of which I now hand you) for operat- 
ing the feed, consisting of a friction clutch clasping the feed-shaft, 
in combination with a vibratory lever, supported on one end of the 
clutch and having one of its arms overhanging, but not attached 
to the other and free end of the clutch, substantially as set forth in 
the reissue referred to, so that the movement of said lever shall 
cause the clutch first to close upon the shaft; then to-rotate the 
same, as set forth in said reissue, whether the said mechanism be 
used to operate the forward or lateral feed. 


Same objection. 
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A. I have not seen anything like it; neither myself nor the com- 

pany have made or used any machine with such a combina- 
tion. 

38 87 X Q. State whether in any machine or machines manu- 

factured or sold by vourself or by the Union Machine Per- 

forating Co. there entered into combination the friction clutch, the 

feed-shaft and embraced by the same, and the vibratory lever pro- 


‘vided at that end, which acts on the clutch with means of adjust- 


ment, whereby the lost motion of the lever may be increased or de- 
creased at pleasure to regulate the length of feed. 


Same objection. 


A. No; I never used that myself and never saw it used by the 
company. 


Complainant’s counsel here states that no claim for infringement 
is made under the 5th and 6th claims of the patent. 


Redirect examination: 


88 X Q. Are you a stockholder in the Union Machine Perforat- 
ing Co.? 

A. Yes, sir. 

89 X Q. A trustee or director ? 

A. I am one of the trustees. 

90 X Q. During the time that the machines that you have referred 
to were in use in the shop or factory in Hudson street, corner of 
Bank, were you in charge of the shop either on your own behalf 
or on behalf of the company ? 

A. I was not. 

91 X Q. Was there any other agent or officer of the company 
who had charge of the establishment besides yourself; if so, who? 

A. William Koch. 

v2 X Q. Who occupied those premises before the 5th day of 
March, immediately before the company was formed ? 

A. It was the same company, but it was before we had the charter. 

93 X Q. You mean, I presume, that the same persons 
ov carried on business there before the company was incorpo- 
rated as after? You don’t mean to say, do you, that the com- 

pany had any existence before it had its charter of incorporation ? 

A. I mean that there was the same company doing business there, 
but that they got their charter in March. 

94 X Q. Has that company ever had any other office, factory, or 
place of business than the corner of Hudson and Bank streets? 

A. No, sir. 

95 X Q. You were one of the persons doing business there prior 
to the 5th day of March? 

A. Yes, sir. 

96 X Q. Did anybody but yourself have anything to do with the 
designing of the machines to which you refer—I mean who sug- 
gested the plan of the feeding mechanism and parts of the machine 
that you have described and superintended their construction ? 
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sewing-machines, the cam S/ on the drawings of that reissue are the 
same or substantially the same as the cam which you saw on the 
Dryfoos machine referred to. 

A. It is not the same, in my opinion. 

85 X Q. Now state whether or not in the sewing-machine or ma- 
chines owned, manufactured, and operated by the Union Machine 
Perforating Co. in Hudson St. near Bank, or any machine or 
machines owned and operated by yourself at that place or any- 
where else, have the combination with the series or gang of serving 
mechanisms and the cloth-plate which supports the goods under the 
action of the same, of a feed device operating intermittingly in the 
intervals between the formation of the stitehes, which extends and 
operates substantially across or from edge to edge of the conical 
strip of goods, and which, as it departs from the shorter curved 
edge and approaches the longer curved edge of said goods, is adapted 
to have a proportionately increased range of feed movement, sub- 
stantially as and forthe purpose set forth in the reissue 9097, which 
I now hand and ask you to examine. 


Objected to as not relating to the subject-matter of the witness 
direct testimony. 


o7 A. Ican state that I never saw that in operation in the 
Union Machine Perforating Company’s office, and I never 
used it myself; I mean that I never saw any such combination of 
parts or such operation In any machines of the company or my own. 
86 X Q. State whether in any machine manufactured, owned, or 
operated by the Union Machine Perforating Company or by your- 
self there Is or was a series of vertically reciprocating needles, 
mounted in a laterally reciprocating sewing frame, of conical feed 
rolls and mechanisms for causing them to act intermittingly during 
the intervals between the formation of stitches substantially as 
shown and described in the reissue No. 9097 (a copy of which I now 
hand you). 


Same objection as last question. 


A. There was no such combination in any of the machines in- 
quired about. 

863 X Q. State whether in any of the machines manufactured 
or used by the Union Perforating Company or by yourself now 
or at any time have the mechanism shown and described in 
the reissue No. 9097 (a copy of which I now hand you) for operat- 
ing the feed, consisting of a friction clutch clasping the feed-shaft, 
in combination with a vibratory lever, supported on one end of the 
clutch and having one of its arms overhanging, but not attached 
to the other and free end of the clutch, substantially as set forth in 
the reissue referred to, so that the movement of said lever shall 
cause the clutch first to close upon the shaft; then to rotate the 
same, as set forth in said reissue, whether the said mechanism be 
used to operate the forward or lateral feed. 


Same objection. 
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A. I have not seen anything like it; neither myself nor the com- 
pany have made or used any machine with such a combina- 
tion. 
38 87 X Q. State whether in any machine or machines manu- 
factured or sold by vourself or by the Union Machine Per- 
forating Co. there entered into combination the friction clutch, the 
feed-shaft and embraced by the same, and the vibratory lever pro- 
vided at that end, which acts on the clutch with means of adjust- 
ment, whereby the lost motion of the lever may be increased or de- 
creased at pleasure to regulate the length of feed. 
Same objection. 
A. No; I never used that myself and never saw it used by the 
company. 
Complainant’s counsel here states that no claim for infringement 
is made under the 5th and 6th claims of the patent. 


Redirect examination: 


88 X Q. Are you a stockholder in the Union Machine Perforat- 
ing Co.? 

A. Yes, sir. 

89 X Q. A trustee or director ? 

A. I am one of the trustees. 

90 X Q. During the time that the machines that you have referred 
to were in use in the shop or factory in Hudson street, corner of 
Bank, were you in charge of the shop either on your own behalf 
or on behalf of the company ? 

A. I was not. 

91 X Q. Was there any other agent or officer of the company 
who had charge of the establishment besides yourself; if so, who? 

A. William Koch. 

v2 X Q. Who occupied those premises before the Sth day of 
March, immediately before the company was formed ? 

A. It was the same company, but it was before we had the charter. 

93 X Q. You mean, I presume, that the same persons 
39 carried on business there before the company was incorpo- 
rated as after? You don’t mean to say, do you, that the com- 

pany had any existence before it had its charter of incorporation ? 

A. I mean that there was the same company doing business there, 
but that they got their charter in March. 

94 X Q. Has that company ever had any other office, factory, or 
place of business than the corner of Hudson and Bank streets? 

A. No, sir. 

95 X Q. You were one of the persons doing business there prior 
to the 5th day of March? 

A. Yes, sir. 

96 X Q. Did anybody but yourself have anything to do with the 
designing of the machines to which you refer—I mean who sug- 
gested the plan of the feeding mechanism and parts of the machine 
that you have described and superintended their construction ? 


22 LOUIS DRYFOOS Vs. WILLIAM WIESE, 


A. A part of that I did myself and a part of it was done by Wil- 
liam Koch. 

97 X \. Is William Koch a machinist ? 

A. Yes, sir. 

98 X Q. Were the machines of any different patterns in respect 
to their feeding devices than the two kinds you have already de- 
scribed ? 

A. No, sIr. 
WILLIAM WIESE. 
Attest: JOHN H. IVES, 


Special Examiner. 
Adjourned to new notice. 
40 New York, February 12, 1881. 
Parties met pursuant to notice. 
Present: Counsel as before. 


Redirect examination of WILLIAM WIESE: 


99 Q. Have you been a stockholder and director in the Union 
Machine Co. since it was formed on the 5th day of March, 1880? 

A. I was. 

100 Q. Referring to the machine having the roller-feed, men- 
tioned by you in your previous testimony, being one of the ma- 
chines used at the establishment in Hudson street, in which you 
state the needles had an oscillating or swinging motion, did the 
whole gang of needles in that machine swing each one the same 
distance, or did the needles at one end of the needle-bar travel a 
greater distance than at the other? 

A. I have got them so that I can regulate them to swing at one 
side more than the other. 

101 Q. Will you please briefly explain, if you can, the mechanism 
by which this regulation of the needles is effected ? 

A. I have got two cams in the main shaft behind the machine; 
these cams are connected by a pitman to the needle-bar at each end. 

102 Q. Does the whole bar swing? 

A. Yes, sir; I can show it by sketch. 


Witness makes sketch, which is marked Wiese Sketch No. 2. 


103 Q. If I correctly understand the sketch, the whole needle- 
bar, through a pitman and cam-regulated connection, marked A 
and B in the sketch, is permitted or made to swing in the direction 
in which the cloth moves, and one end where the conical strips are 

fed through the machine is made to swing through a greater 
41 distance than the other to accommodate it to the longer edge 
of the strip. Is that correct? 

A. That is correct. 

104 Q. And when the needles are out of the cloth do they swing 
back with the needle-bar to the position they were at the beginning 
of the stroke? 
A. They do. 
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105 Q. When you feed straight strips through the machine you 
have been describing do you regulate the needle-bar so that it does 
not have any swinging motion at all? 


A. No. 
106 Q. It swings, but it swings even ? 
A. Yes. 


107 Q. Is the drop-feed of the other machine you mentioned, 
what is ordinarily known as the four-motion feed, seen on the 
Wheeler & Wilson and other sewing-machines? 

A. Yes, sir. 

108 Q. is this drop or four-motion feed-machine adapted for quilt- 
ing wide goods, such as skirts? 

A. Yes; we only quilt full skirts on them. 

109 Q. About how many needles are there in the needle gang of 
that machine? 

A. We have got some at 19 and some at 18. 

110 Q. Is the feed a single feed all the way across the gang, or 
how? 

A. No; there is some four separate feeds; I think about all four 
separate feeds; may be some more. 

111 Q. In the sketch which I have made and you have just ver- 
bally explained to me, I understand A, B, C, and D represent the 
positions of the feed, and the goods travel through in the direction 
of the arrow, the long edge and short-edge being as marked, and 
that the feeds are not adjusted to run at different speeds, but that 
the weight of the cloth at the short edge so drags at that end that 
the long edge is fed through sufficiently fast to carry it in the re- 

quired curve. Is this correct? 
42 A. That is correct. 

Witness produces sketch, which is marked in evidence “Sketch 
Wiese No. 3.” 

112 Q. Is there a single presser-foot on this machine or a separate 
presser-foot for each feed ? 

A. There is a separate presser-roller for each feed. 

113 Q. Is there a cloth-plate on both of those machines? 

A. Yes, sir. 

114 Q. And I suppose in the drop or four-motion feed-machine 
the feed acts intermittently and the goods move when the needles 
are out of the cloth; is that so? : 

A. Yes, sir. 

115 Q. Has the Union Perforating Machine Co. any superintend- 
ent of its workshop? 

A. Yes, sir. 

116 Q. Who is the superintendent ? 

A. Wilhanm Koch. 

117 Q. Mr. Wiese, are you in the employ of the company ? 

A. I work for them and they pay me. 

118 Q. And has that been so since their incorporation, in March, 
1880 ? 

A. Yes, sir. 
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Cross-examination reserved. 
WM. WIESE. 
Attest: JOHN H. IVES. 


43 New Yory, February 14, 1881. 


Parties meet pursuant to notice. 
Present: Counsel as before. 


Recross-examination of W1LL1AM WIESE by Mr. Plympton: 


119 X Q. In your answer to the 70 X Q., among other things, you 
eee hen the needles are in the garment the entire gang swings 
to the rear, carrying the goods through with them.” Do you wish 
to be saeaienl in making that statement, that the needles feed 
or by their bs ickward movement assist in feeding the goods through 
the machine ? 

A. No; the needles have got nothing to do with the feed. 

120 X Q. Would the goods or garment feed through the machine 
as perfectly without the backward swinging of the needles as 
with it? 

A. They would. 

121 X Q. Then the passage of the goods through the machine is 
due, if I understand you rightly, solely to the action of the feed and 
presser rollers ? 

A. Yes, sir. 

im A Q. And the feeding movement of the goods through the 
machine is independent of the swinging motion of the needles, and 


the swinging motion of the needles is independent of the feeding of 


the cloth or goods; is that right? 

A. That is right. 

123 X Q. Do the needles in their backward swing move at the 
same rate of speed as do the goods which are being fed through the 
machine? , 

A. They do. 

124 X Q. And is that what you mean in your answer to the 
70 X Q. by saying, “When the needles are in the garment the 
entire gang swings to the rear, carrying the goods through with 

them ?” 
44 A. Yes; that is what I mean by it. 

125 X Q. Respecting the machine or machines which you 
have described as having a drop or four-motion feed, you state that 
this feed is the same as the Wheeler & Wilson feed, and is in com- 
mon use, and that the motion of the feed is intermittent, and that 
such machines are furnished with cloth-plates and a gang or series 
of needles. State now whether before you made or used these ma- 
chines with drop-feed you had known such feed in sewing-machines 
with more than one needle at any time previous? 


Objected to as not a subject of cross-examination. 


A. Yes, sir. 


A. Regulated by a cam. 


a 
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126 X Q. How long previous to the making of the machines in 
question ? 


Same objection. 
A. About 15 years. 


Redirect: 


127 R. D.Q. How do you know that in the swinging-needle 
machine the needles do not help in carrying the goods through the 
machine? 

A. I stated before that the feed works the same without the 
needles, so if I take the needles out and put in a piece of garment it 
will feed the same way. 

128 R. D. Q. Have you ever taken the needles out and fed through 
a conical strip of goods of the same weight, size, and shape as the 
conical skirts quilted on the macnine and carefully observed the 
effect of such experiment ? 

A. I did. 

129 R. D. Q. When? 

A. I always do that when I set my feed. 

130 X Q. Now, how do you know that the needles travel all 
45 the way across the needle-bar, every needle at precisely the 
same rate of speed that the clotl it sticks into is making the 

stick travel ? 

A. I stated before that I had a cam to regulate that. 

131 X Q. Can those regulating cams that you spoke of, which 
regulate the motion of the whole needle-bar, make it certain that 
every needle all the way across the bar swings exactly at the same 
rate of speed as the speed of that part of the cloth which is passing 
beneath each particular needle and through which the needles go in 
making the stitch? 

A. Yes, sir. 

132 X Q. Does the cloth go through this machine without drag- 
ging in any part of its width? 

A. No dragging at all. 

133 X Q. Do you remember about what is the diameter of your 
presser feed-rolls in that machine? 

A. I suppose I can tell—2} inches each roller. 

134 X Q. How is the swing of the needle-bar timed ? 

A. Time it by a cam. 

135 X Q. About what is the longest distance which the needles 
are able to swing through ? 

A. About 3 of an inch. 

136 X Q. What is the cloth supported on that goes through the 
swinging-needle machine ? 

A. Supported on a cloth-plate or cover. 

WM. WIESE. 

Attest: JOHN H. IVES. 


Adjourned to new notice. 
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New York, June 13, 1881. 


Parties meet pursuant tu notice. 
Present: Counsel as before. 


Henry B. Renwick, a witness produced on behalf of the com- 
plainant, being duly sworn and examined, testifies as follows: 

46 1 Q. What is your name, age, residence, and occupation ? 

A. Henry B. Renwick; 64 years of age; I reside in the city 
of New York, and my principal occupation for many years past has 
been in connection with machinery and patented inventions. 

2 Q. Please state briefly what experience you have had in the 
theory and practice of mechanics, particularly with reference to 
sewing-machines ? 

A. I have been acquainted with sewing-machines since 1848; 
have seen and examined most of the sewing-machines in the market 
since that time; have been examined as expert in many suits under 
sewing-machine patents; have drawn patents and reissues for sewing- 
machines, and have had occasion severai times to examine the whole 
staie of the art, not only in this country, but also as set forth in 
French and E nglish books and patents. 

3 Q. Have you read and do you understand the specifications of 
the complainant’s patent reissue No. 9097 ? 

A. I have read the patent several times, and believe I understand 
the machine described and the inventions referred to in the claims 
thereof. 

4Q. Please state what you understand to be the invention set 
forth and described in the specification of the said letters patent 
reissue No. 9097, and particularly referred to in the Ist and 2d 
claims thereof? 

A. The machine described in the reissue No. 9097 consists essen- 
tially of a gang of needles and the shuttles or other accessories for 
making stitches and a feed apparatus for moving goods through the 
machine. The gang of needles has motion in two directions; the 
one up and down as is usual in sewing-machines, and the other in 
a horizontal plane so that the needles will make stitches in zigzags 
or scallops, either regular or irregular. Prior to the date of the 
patent on which the reissue is founded gangs of needles having 
motions in these two directions were well known and used in quilt- 

ing or embroidering machines, and also , rior to the date of 
47 this patent there have been described quilting and embroid- 
ering machines in which the gang of needles had an up-and- 
down motion only, and the feed had the capacity not only of draw- 
ing the goods through the machine under the needles, but also the 

‘apacity to “shog” the goods or move them sideways so that zigzags 
and scallops could be produced in the same way as if this sideways 
or shogging motion was imparted to the needles. The machine 
described in the reissue is for the purpose of quilting a petticoat or 
articles which, when made up, are frustums of a cone. ‘These petti- 
coats are composed of pieces of goods the upper and lower bounda- 
ries of which are portions of parallel circles and the sides of which 
are straight lines inclined towards each other. If such goods were 
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A. Regulated by a cam. 


y~ 


LOUIS DRYFOOS VS. WILLIAM WIESE. 27 


quilted in an ordinary quilting-machine the general or directing 
lines of the scallops or zigzags would be straight, but it is necessary, 
in order to give a good appearance to the goods and make them 
salable, that their general or directing lines should be curves par- 
allel to the top and bottom curves of the pieces of which the petticoat 
is to be made, and in order to give such curvature to the directing 
lines it is necessary that the amount of motion imparted to the goods 
by the feed should, during any one interval of time, be greater at 
one end of the gang of needles than at the other end thereof, the 
goods thus progressing through the machine under the operation of 
the feed in curved lines instead of in straight lines, as was usual 
prior to the grant of the patent on which reissue No. 9097 is founded. 
In order to effect this purpose the feeding apparatus in reissue 
YODT is composed of two conical rollers extending throughout the 
length of the gang of needles, and these two rollers are caused to 
revolve intermittently when the needles are out of the cloth, and 
they grasp the cloth or goods between them, because one roller is 
forced towards the other by means of a spring. If there were no 
shogging motion imparted to the needles, or if the pattern cam which 
imparts this motion were taken out of the machine, the machine 
would be useful in quilting conical articles in lines parallel to the 
curved tops and bottoms of the pieces of which the petticoats are 
composed. 
48 As I understand it, the first claim of the machine refers to 
the combination of the gang of needles with the conical feed- 
rollers or their equivalent or known substitutes, and the cloth-plate 
which supports the goods under the action of the needles, whether 
the needles have or have not the shogging motion before referred 
to, and the second claim refers to the combination of the same parts, 
except the cloth-plate, when the needles have a laterally reciprocat- 
ing or shogging motion. 

5. Q. Please state if, at the request of complainant’s counsel and 
by permission of the defendant, you have visited the establishment 
of the defendant at the factory of the Union Machine and Perforat- 
ing Company, No. 584 Hudson street, New York, for the purpose of 
inspecting quilting-machines in use at that factory ; and, ifso, when ? 

A. T have; on the 11th of May, 15881. 

6 Q. Will you please state whether you were there shown by Mr. 
Wiese certain quilting-machines, and will you please describe the 
construction and operation of the machines then and there examined 
by you? 

A. Mr. Wiese, or a person who said that was his name, showed 
me these two classes of machines, both capable of quilting conical 
petticoat bottoms in the manner described in the reissue No. 9097. 
He called one of these classes of machines the continuous feed-ma- 
chine. There were two machines of this class. This class of ma- 
chine had a gang of needles and a long presser-foot serving for all 
the needles in the gang and operating like the ordinary presser- 
foot of a sewing-machine, except that it was lifted from the cloth to 
be quilted while the needles were out of the cloth. This gang of 
needles had a motion in the direction of the gang, sometimes called 
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the shogging motion, so that the machine could quilt scallops or 
wavy patterns in the cloth. The needles and presser-foot also had 
a swinging motion in the direction of the feed of the cloth, as in or- 
dinary needle-feed machines. This motion was imparted to the 
needles and presser-foot by cams in such manner that one end of 
the gang could move through a greater distance than the 
49 other end of the gang, the gang thus accommodating itself 
to comparatively long stitches on one side of the cloth and 
comparatively short stitches on the other side of the cloth. 

These machines had a roller feed apparatus, the cloth being 
grasped between two sets of rollers, and the two sets of rollers being 
pressed together by means of springs. ‘These rollers extended all 
across the width of the goods, but not continuously, there being 
three smooth rollers on the pressing-shaft with intervals between 
them and six rollers with intervals between them on the shaft to 
which the motion is imparted to feed the goods. On this last shaft 
three of the rollers were rough and threesmooth. One of the rough 
rollers was 3} inches long, and it was located at one edge of the 
goods which were to be quilted. The other two rough rollers 
covered a space of 3} inches in length and grasped the goods at the 
other side or edge thereof. The smooth rollers were located between 
the two rough rollers at one side and the other rough roller at the 
other side of the goods. The rollers on this shaft were moved by 
pauls and ratchet- -wheels through the intervention of change gear, 
and the shaft on which the rollers were supported was cut in two, 
the long rough roller serving as a sleeve to keep the two parts of the 
shaft in line. This feeding-shaft was, therefore, in fact two shafts, 
having the same axis, and the construction of the actuating appa- 
ratus was such that the long rough roller made more revolutions in 
any given time than the two short rough rollers which acted on the 
other side of the goods. The revolution of these rollers was practi- 
cally, though not absolutely, continuous, ana it was possible for 
them to move in this practically continuous manner on account of 
the needles swinging with the goods, as before described. In con- 
sequence of the long rough roller moving faster than the short 
rough rollers the goods to be quilted were fed in curved lines in the 
manner described in reissue No. 9097, and the feed, although prac- 
tically continuous, acted intermittently between the formation of the 
stitches, the feed carrying the goods along after the needles got 

out of the cloth and until the needles, after having swung 
50 backward or in the direction of the reverse of the feed, entered 

the cloth again to make another set of stitches. These ma- 
chines were not in use when I visited the factory, and at my request 
Mr. Weise put a belt on one of them so that I might see it in opera- 
tion. 

The other machines seen hy me were drop-feed machines. There 
were five of them. Each of these machines had a gang of needles 
with a presser-foot, and the needles had a shogging motion as de- 
scribed in reissue No. 9097; but this gang of needles had no swing- 
ing motion such as I have described in the first of the machines 
referred to in the first part of this answer. The feed motion of these 
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machines was composed of four rough surface four-motion feeds 
acting in connection with a presser-roller above the cloth, instead of 
with an ordinary presser-foot. Two of the feeds acted close upon 
the edges of the cloth, and two or three on parts of the cloth between 
the edges. All four of the feed-bars were attached to a long rock- 
shaft or rod greater in length than the width of the goods to be 
quilted, and they derived their motion to feed the goods from this 
rock-shaft, while their up-and-down motion to seize and to let go of 
the goods are derived from cams which underlie the feed-bars, as 
usual in sewing-machines. This long rock-shaft was mounted at 
each end outside of the outside feed-bars in the ends of two nearly 
upright levers, the end of the shaft entering loosely into holes in the 
lever. Those levers were supported on pivots which could be moved 
up and down vertically, the pivots entering slots in the levers and 
the whole construction being such that the two ends of each lever, 
measuring from the pivot, could be made of greater or less length 
in proportion to each other. ‘The lower ends of each of these levers 
were acted on by cams, and in consequence of the revolutions of the 
cams the shaft or rod to which the feed-bars were attached, and con- 
sequently the feed-bars were moved backward and forward. The 
distance to which the feed-bars could be moved backward and for- 

ward so as to regulate the length of stitches could be altered 
ol by moving the pivots before spoken of up and down in the 

slots of the lever, and, on account of the extreme looseness of 
the rods to which the feed-bars attached in the holes at the top of 
the levers, the pivots could be adjusted to different heights in the 
levers and the contrivance still operate. When so adjusted the 
rough surface at one edge of the goods moved through a greater dis- 
tance than the rough surface at the other end of the goods, and the 
two or three intermediate rough surfaces also move through <differ- 
ent distances at each motion to feed the cloth, and in consequence 
would feed goods to be quilted in curved lines in the same manner 
as described in reissue No. 9097. 

When I saw these machines they were not in use, and I had one 
of them started up so that I could inspect it. Mr. Weise said when 
I saw these machines the pivots were so adjusted that all four or all 
five of the feed surfaces moved through the same distances at each 
stitch, and consequently that the goods to be quilted would be fed 
in straight and not in curved lines, unless twisted by the hands of 
the operators, and he said that he intended to so use the machines, 
although they had the capacity, by proper adjustment, of feeding 
the goods in curved lines, and were evidently constructed for the 
express purpose of being used so as to feed the goods in either curved 
or straight lines, as might be desired. 

7 Q. Please state whether, in your opinion, the machines described 
by you in your last answer, which you saw under Mr. Weise’s in- 
spection, contain, when adjusted and operated so as to feed one side 
of the conical goods faster than the other, the combination of devices 
set forth and described in complainants’ patent reissue No. 9097, 
and particularly referred to in the Ist and 2nd claims thereof, and 
please give your reasons for any opinion you may express. 
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A. In my opinion, both classes of machines contain the inven- 
tions deseribed in the 1st and 2nd claims of reissue 9097. Both 
classes of machines have gangs of needles which have a shogging 
or, as it is called in the claim, a lateral motion, and both have a 

cloth plate which supports the goods under the action of the 
52 needles. So far as I know, Mr. Beck, on whose invention re- 

issue 9097 is based, was the first to combine with a gang of 
needles a feed apparatus which would feed the goods in curved lines, 
and one element of both the Ist and 2nd claims of the reissue are 
the conical feed-rollers which cause this peculiar feed, and the claims, 
as | understand them, cover the known substitutes and equivalents 
of this feed. Long privr to the date of Beck’s original patent a feed 
apparatus consisting of a roughened roller was used in the well- 
known Singer machine; so also was the so-called four-motion rough 
surface feed, such as was used in the original Wheeler & Wilson 
and Grover & Baker sewing-machines. Now, the peculiarity of the 
Beck invention consists'in moving the feeding surface through a 
greater distance for every stitch at one side of the goods than at the 
other side or edge thereof, it being evident that the surface of a con- 
ical roller, or, to speak more accurately, of a conical frustum, moves 
when the frustum is revolved through a greater distance at the large 
end of the frustum than at the small end thereof. In consequence of 
these different lengths of movement at the two ends of the frustum 
the goods are moved through a greater distance at one edge than at 
the other edge, and consequently the feed of the whole cloth or 
goods is in curved lines. 

In the first class of machines seen by me under the inspection of 
Mr. Wiese the surface of the rough feed-rolls at one edge of the goods 
moved faster than the surface of the rough roller at the other edge 
of the goods, not because the rollers were of different diameters, but 
because the surface of one roller was moved at a greater speed than 
the surface of the other roller, and the feed by means of these rollers 
was in operation when the needles were out of the cloth. In my 
opinion, this contrivance in the Wiese machine is precisely the same 
as the conical roller in reissue 9097. Although I consider the feeds 
of the first class of the Wiese machines substantially the same as 

that described in reissue 9097, it is nevertheless an inferior 
53 feed, and will not perform the duty required of it with such 
exactitude as the conical rollers of reissue 9097. 

The second class of the Wiese machine, when adjusted so that 
the feeding surfaces moved each to a greater distance than the other, 
commencing at one edge of the cloth and ending at the other edge 
thereof, have precisely the same mode of operation as the conical 
feed-roller of reissue 9097, but in them the rotary motion of a con- 
ical roller is transferred into the rectilinear motion of the feeding 
surfaces. ‘These two directions of motion of roughened feeding 
surfaces were well know, as before stated, prior to Beck’s invention, 
and tlierefore I consider the roughened surface of the Wiese ma- 
chine as a mere substitute for the roughened surface of reissue 9097. 
Even if these two modes of moving the roughened surfaces were 
not well known substitutes for each other, I should be of the same 
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opinion, because in both cases the cloth is fed by the motion of those 
surfaces, and to a distance depending upon the extent of motion of 
the surfaces, and, so far as the mere advancing of the cloth is con- 
cerned, it is immaterial whether the surfaces move in ares of circles 
or in straight lines. I am aware that the conical rolls in reissue 
9097 grasp the cloth to feed it over the whole width of the cloth, 
while in both classes of Wiese machines the feeding devices only 
act upon portions of the cloth. I do not think that any person 
could escape the Beck patent reissue 9097 by cutting gaps at inter- 
vals in his conical rollers, and I therefore treat the feeds of Wiese as 
if they acted over the whole width of the cloth to be quilted. 

Further, in giving this answer, 1 have not lost sight of the fact 
that in the first class of Wiese machines the feed is operative not 
only when the needles are out of the cloth, but also when they are 
in the cloth; but this latter feeding motion is necessary because the 
needles swing when in the cloth. As, however, the roller-feed of 
Wiese acts while the needles are out of the cloth, and this action of 
the feed is intermittent, it appears to me that the operation of the 

feeding-rollers in this Wiese machine is, in the words of the 
54 claim of reissue 9097, and not only in the words, but also in 
the substance of the claims of the same reissue, a feeding 

device “operating intermittently in the intervals between the for- 
mation of stitches.” 

Adjourned to new notice. 

New York, July 12, 1881. 
Parties meet pursuant to notice. 
Present: Counsel as before. 


Cross-examination of Mr. H. B. Renwick by Mr. Plympton: 


8 X Q. You state that you have read reissued letters patent No. 
9097, on which this suit was brought, several times, and believe that 
you understand it. You also refer to a part of its recital in your 
evidence and quote therefrom. I find in the reissue referred to, be- 
tween the 95th and 100th fols. on the first page and ending at the 
10th fol. on the second page, this statement: “I also have devised 
for the purpose of feeding conical strips of goods, such as the coni- 
‘al bodies of skirts or skirt borders, a feed device operating inter- 
mittingly between the formation of the stitches.” Please state what 
you understand this part of the specification to mean in its relation 
to the invention of Mr. Beck, as you understand it. 

A. I understand it to be a general statement of that part of his 
invention which relates to the feed mechanism, so constructed that 
it will feed one edge or side of the strip of goods faster than the 
other, and with a feed along the middle portion of the goods pro- 
portionally increasing from the feed of the slowest edge to the feed 

of the fastest edge. 
55 9 X Q. Do you understand from the words which I have 
quoted from the reissue a feed device operating intermit- 
tingly between the formation of the stitches is an essential feature 
to the proper working of the Beck machine and of his invention ? 
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A. I do not so understand from the words quoted, but I do know 
that with the Beck machine, constructed in the exact manner de- 
scribed in the patent, with needles which have no swinging motion 
in the direction of the feed—that it is essential that the feed should 
be intermittent. 

10 X Q. Then doI understand you to say that the Beck ma- 
chine, as it is described and shown in the reissue, would not be 
practically an operative machine for the purpose designed if the 
intermitting feature of the feed devices was omitted, or, in other 
words, if the feed was continuous? 

A. Yes; that is so. 

11 X Q. In the reissue referred to, between the 10th and 15th 
folios on the second page, is found this recital: “ The feed device in 
which I have embodied this feature of my invention (referring to 
preceding statements) consists, as shown in the drawings, of feed- 
rollers H, which are made of conical shape and of such taper or 
relative diameters at their respective ends as to conform to the shape 
of the skirt or border to be quilted.” State what you understand 
by the words “such taper or relative diameters at their respective 
ends as to conform to the shape of the skirt or border ”—means? 

A. The statement means that the rollers are to be conical, or 
rather frusta cones, so that the diameter of one end of the rollers 
will be greater than the other, and that the proportions between 
these diameters are to be varied according to the shape of the skirt 
to be quilted; for instance, if the skirt to be quilted would form, 
when made up, a very obtuse cone, then the large end of the roller 
would have to be of greater diameter in proportion to that of the 
smaller end than would be the case if the skirt to be made up 
formed a more acute cone. 

12 X Q. Then, as you understand the reissue in auestion, 
56 the conical feed-rolls in the Beck machine must have their 
greater and lesser diameters proportioned to the angles of the 

cones of the skirts that are to be quilted by it? 

A. Yes. 

15 X Q. So that these conical feed-rollers would necessarily have 
to be changed from time to time to correspond with the shape of 
the skirts to be sewed ; 1s that your understanding of the Beck ma- 
chine, as it is described and represented in the specification and 
drawings? 

A. Yes; when different shapes of skirts were to be quilted on the 
same machine. 

3 X Q. In the Wiese machines, or in one of them which you say 
you examined, did you find in addition to the up-and-down move- 
ment of the needles and the shogging motion, as you call it, that 
the needles themselves had a swinging motion. 

A. Yes; in the machine which had the feed-rollers, as I have 
already stated. 

14 X Q. In your judgment would this Wiese machine operate 
successfully without this swinging motion of the needles? 

A. As far as I can remember, it would; the rollers were driven by 
two sets of pawls, each acting intermittently, and if one set were 
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lifted the feed would be intermittent, and the swinging motion of 
the needles would be unnecessary. 

15 X Q. In your judgment would this Wiese machine that we 
have referred to in the last question work to produce quilting pat- 
terns of given design if the needles had not the swinging motion ? 

A. I am not certain, but I think it will. 

16 X Q. Please give your reasons for thinking that the Wiese 
machine referred to would operate as inquired of in the last question 
without the swinging motion of'the needles. 

A. Because the machine then would have in it needles without 
the swinging motion, ihe same asin the Beck machine specially 
described, and the feed would be intermittent, as in that ma- 

chine. 
o7 17 X Q. Did the needles in any of the Wiese machines 
that you saw operate to feed the cloth wholly or in part? 

A. They certainly did not in the machines with the four-motion 
feed; they may have culled in the other machine, but I don’t know 
whether they did or not. 

18 X Q. Did you or not consider the possible feeding operation of 
the needles in your answers on the direct examination ? 

A. So far as I remember, I did not. 

19 X Q. Were the feed-rollers in the Wiese machine which had 
them, and which you saw, of the same diameter throughout? 

A. I did not measure them; my impression is that they were; 
I should like here to state that I have not here before me the mem- 
oranda which I took on the day that i examined the machines, and 
also that, as far as I remember, all my answers in my direct examl- 
nation were on the supposition that all the rollers of tne Wiese ma- 
chines were of the same diameter. 

20 X Q. You state in your direct — that these feed-rollers practi- 
‘ally, but not absolutely, revolved continuously ; state whether you 
detected any intermission in the revolution of these feed-rollers, and 
when and how the intermitting motion took place. 

A. I do not remember detecting any intermittent motion while 
the machine was in motion, and it would have been impossible to 
do so at the speed they ran, even if the motion had been intermittent ; 
what I meant to convey by the language referred to was that, owing 
to the means of driving each shaft by two sets of pawls, that there 
must have been a time when the feed-rollers stopped momentarily, 
although its motion was practically continuous; if the feed-rollers 
had been moved by cogs, without the intervention of rachets, then 
the motion would have been absolutely continuous, as it was in the 
machine practically continuous. 

21 X Q. Were your answers in your direct examination 
58 based upon the supposition that the feed-rollers in the Wiese 
machine referred to did not revolve with absolute continuity? 

A. Yes: because that was the action of the machine, but the an- 
swers would have been the same if the motion had been absolutely 
continuous by the use of cog-wheels alone. 

22 X Q. Did you make a careful and close examination of the 
Wiese machine referred to to determine whether the feed-rollers in 
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that machine moved at different degrees of speed in relation to each 
other? 

A. Yes, as far as my memory serves me; Mr. Wiese quilted a 
conical piece of goods upon the machine in my presence with one 
edge or side of the goods moving faster than the other, which proved 
that the rollers at one edge of the goods had their feeding-points 
moved through greater distances during each stitch than the points 
of the rollers at the other edge. I think he also told me that the 
machine was capable of adjustment so that the relation between 
these two distances of movement might be varied so as to accommo- 


date the machine to the quilting of skirts of varying obtuseness of 


cones. 

23 X Q. Were your answers in your direct examination based on 
this proof—that some of the feed-rollers in the Wiese machine re- 
volved faster than others? 

A. Certainly; and I so stated that the long, rough rollers made 
more revolutions in a given time than the two short, rough rollers, 
which acted on the other side or edge of the goods. 

24 XQ. And the statement which you have quoted from your 
direct — was based upon the proof you referred to just now, was it? 

A. Yes; and upon the statements of Mr. Wiese himself, who | 
now remember told me that the long, rough roller moved at the 
greatest speed. I remember that there was some question about it 
when I was making my memorandum. 

25 X Q. Did the rollers in the Wiese machine referred to extend 
continuously across the width of the goods that were being quilted 
as do the rollers in the Beck machine, shown and deseribed in the 

reissue In suit? 
59 A. No; I have already stated in my direct examination 
that there were gaps between the rollers in the Wiese machine. 

26 X Q. Why did the swing of the needles render the practically 
continuous revolving of the feed-rollers possible, and would this 
swinging of the needles render the absolute continuous revolving 
of the feed movement possible? 

A. Because the swinging of the needles permitted the cloth to be 
moved while the needles wore in the cloth as well as when they were 
out of it, and absolutely continuous revolving feed could have been 
operated under a proper adjustment of the swinging needles. 

27 X Q. Without thisswinging of the needles do you say that. abso- 
lutely continuous revolving of the feed-roller would not be possible 
in a machine constructed as was that of Mr. Wiese? 

A. Yes. 

28 X Q. In this Wiese machine, which we are now talking about, 
how did the feed act intermittingly in the intervals between the 
formation of the stitches? 

A. It acted to feed the cloth while the needles were out of the 
goods, and therefore between the formation of the stitches, and there- 
fore intermittently so far as the motion of the cloth was concerned, 
while the needles were out of the cloth, but it also acted while the 
needles were in the cloth, and the motion of the cloth as a whole 
was practically continuous. 
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29 X Q. Is this intermitting action that you refer to in your last 
answer the same as the intermitting action described in the Beck 
machine, reissue 9097, in your opinion ? 

A. The patent has this statement in it: “They (the rollers) act 
intermittently, resting during the formation of the stitch and feed- 
ing the goods when the needles are out of the cloth.” Now, the 
feed acts when the needles are out of the cloth in both machines, 
and the purpose of the feed in both, machines is to draw the cloth 

along when the needles are out of it, and the intermittent ac- 
60 tion spoken of in the patent is, as | understand it, defined as 

an action when the needles are out of the cloth; therefore 
the feed-rollers of the Wiese machine operate in the same way as 
those of the Beck’s, and at the same time, although the former have, 
in addition to this motion, a motion when the needles are in the 
cioth, this latter motion being rendered possible by the swinging of 
the needles. 

30 X Q. Did you find in the Wiese machine that we are now talk- 
ing about that the feed-rollers acted intermittently, resting during 
the formation of the stitches? 

A. No; I have said many times and in my last answer that the 
motion of the roller in Wiese machines was practically continuous, 
and I will say further, as a corollary, that they have no practical 
period of rest. 

31 X Q. Describe, if you please, the construction of the second 
machine referred to by you, and state how in that machine the 
feed device rested during the formation of the stitch and fed the 
goods when the needles were out of the cloth. 

A. I have already described that machine in my direct examina- 
tion, and the feed device rested when the needles were in the cloth— 
that is, rested from feeding and feed the goods while the needles were 
out of the cloth in exactly the same way as any four-motion feed in 
use does. 

32 X Q. Wherein did you discover that this four-motion feed- 
machine operated practically the same as the Beck machine de- 
scribed in the reissue in question ? 

A. I discovered it from the statement of Mr. Wiese himself that 
the machine could be so operated as to feed one edge of the goods 
faster than the other, thus having the same mode of operation as 
the Beck machine; and I have stated already in my direct exam- 
ination that four-motion feeds and roller feeds were known substi- 


- tutes for each other prior to the date of the Beck invention. 


33 X Q. From this statement made by Mr. Wiese that his four- 
motion feed-machine could be adjusted to feed faster at one edge of 
the goods than the other, were you led to make your statements In 

the direct —, referring to that machine? 
61 A. Yes, and also from an examination of the machine my- 
self and its adjustment, which proved that it could be so ad- 
justed and was constructed for the express purpose of being so ad- 
justed. 

34 X Q. Did you see it adjusted to feed faster at one edge of the 

cloth than the other or was it feeding the cloth through straight? 
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A. The one of the four-motion feed-machines that I saw in opera- 
tion was so adjusted to — feed the cloth straight, as | have already 
stated. 

Adjourned to July 18, 1881, at 2 p. m. 


New York, July 14, 1881. 
Parties met pursuant to notice. 
Present: Mr. Wetmore, counsel for complainant, and Mr. Plymp- 
ton, counsel for defendant. 


35 X Q. Referring to the second machine which you saw at 
Wiese’s place, did you see the feed altered or adjusted so that one 
edge of the cloth when passing through the machine would pass at 
a greater speed than would the other edge or did you see it feeding 
straight only? 

A. Straight only; that is my impression. 

36 X Q. What knowledge have you that enabled you to state with 
certainty that the feed of this second machine could be adjusted to 
feed the two edges of the cloth at different degrees of speed ? 

A. Examination of the construction of the machine and Mr. 

Wiese’s statement to me. 
62 37 X Q. What did this examination of the second machine 
disclose that enables you to make that statement with cer- 
tainty ? 

A. It disclosed that all four or five feeds were moved by one recip- 
rocating bar, and that there were adjustments in the machine which 
I have referred to in my direct — , by means of which one end of this 
long bar could be made to move througha greater distance than the 
other end, thus feeding one edge of the goods through a greater dis- 
tance than the other edge. 

38 X Q. Did you operate these adjusting devices ? 

A. I do not remember doing so. 

39 X Q. Did you see them operated ? 

A. Not that I remember. 

40 X Q. Were the feeding devices in the second machine continu- 
ously or intermittent? 

A. Intermittent, as all four-motion feeds are. 

41 X Q. Do you wish to be understood as saying in your last an- 
swer that the four-motion feed in the second machine was intermit- 
tent to the extent as well as the same way as all four-motion feeds 
are ? 

A. Yes, by intermittent I mean that the rough surface takes hold 
of the cloth, moves or feeds it, then drops away from the cleth, re- 
treats out of contact with the cloth, rises to take hold of it, and then 
moves to force the cloth forward a second time, there thus being 
an intermission between each feeding movement of the four-motion 
feed surface, viz., during the time that the feed is leaving the cloth, 
when it is retreating, and when it is moving upward to take hold of 
the cloth again. 

42 X Q. Do you state that this was precisely the operation and 
extent of the feed in the second machine ? 
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A. Yes. 

43 X Q. Did you see either the first or second Wiese machine feed 
or quilt in curved lines, parallel to the top and bottom curves of the 
garment passing through the machine? 

A. I think I saw the first one—the roller one—but I am not cer- 
tain. I saw the second one feed in curved lines, by reason of a drag 

being put upon one edge or end of the cloth, although the 
63 feeds, as Mr. Wiese stated, all fed the same distance, but the 

curves were, as far as I discovered, not regular, as the curva- 
ture depended upon the skill of the operation and not on the ad- 
justment of the feeding devices of the machine. 

44 X Q. A machine that will quilt in lines parallel to the top and 
bottom of the skirt by the skill of the operator when the feeding 
devices were not conical,and all move ata uniform speed, would not, 
in your judgment, infringe the reissue patent in question, would it? 

A. It mightor it might not; if all the feeding devices, although 
moving at thesame speed, move through different distances for each 
stitch, it would certainly infringe, or it would infringe even if they 
moved through the same distances only, in case the machines were 
so constructed that by means of proper adjustment it could feed the 
cloth through a greater distance at one edge than at the other edge. 


Adjourned to new notice. 
64 U. S. Cireuit Court, Southern District of New York. 
Louis Dryroos against WILLIAM WIESE. 


Testimony taken in rebuttal on behalf of the complainant, before John 
H. Ives, special examiner, under and pursuant to the 67th equity 
rule as amended. . 

New York, May 10th, 1882. 


Parties meet pursuant to adjournment. 
Present: Counsel as before. 


CLARA Munpt, a witness produced on behalf of the complainant, 
being duly sworn and examined, in answer to interrogatories pro- 
pounded by Mr. Wetmore, says: 


1 Q. What is your name, age, residence, and occupation ? 


A. Clara Mundt; 102 E. Eighth St.; 18 years of age; operator on 
quilting machines. 

2Q. Were you ever employed at Mr. Weise’s establishment in 
Hudson St.? And, if so, please state how long you worked there and 
what you did while there. 

A. I cannot say exactly whether it is three seasons or four seasons 
that I worked there. I worked on the quilting-machine and four- 
needle machine, and I have doue mending on a Singer ma- 

chine. 
65 Witness asks the question : 
Does Mr. Dryfoos intend to give me steady work after this 
at the rate of $74 a week ? 


38 LOUIS DRYFOOS VS. WILLIAM WIESE. 

—~ 
Counsel for complainant states, and desires the examiner to read 
the statement to the witness, that she is required to testify in the 
matter concerning which she is interrogated in exact accordance to 
the truth, and that neither Mr. Dryfoos nor any other person can 
promise any reward for so doing, and that certain interrogatories 
will be put, to which she is asked under oath to give answers as far 
as her knowledge extends; and, further, the examiner is asked to 
instruct the witness, while under examination, that she will please 


confine herself either to answering or declining to answer the ques- ~ 
tions that may be put to her. 

The witness states that she cannot answer to-day ; I am sick. 7 ) 
Examination of the witness suspended. | | 
Henry B. Renwick, being recalled in rebuttal on behalf of com- i 
plainant, in answer to interrogatories propounded by Mr. WETMoRE, ; 
states : » 
: : ‘ 

1 Q. Please look at the model herewith shown you and state i 
whether or not the same illustrates the mode of operation of tlie l) 
four-motion quilting-machine which you examined at Mr. Weise’s h 
and concerning which you have testified. ) 
A. It does; the model is not exact, as I had no opportu- > 

66 nity to make drawings of the machine, and I see that the ; 


model-maker, although told by me to put in cams to move 
the levers which move the feed-dogs, has put in eccentrics in their 
place, and has also put in a long eccentric to lift and lower the four- 
motion feed surfaces, but the model still fairly represents the manner 
in which the feed-dogs are moved forward and backward and up 
and down, and also the movable fulcra of the levers by means of 
which the length of feed can be altered and the feed made to move 
through a greater distance at one end than at the other end of the 
machine; the model, of course, is not an exact copy of the machine, 
but illustrates its construction and the way in which it works,so far 
as the feed is concerned. 

Defendant’s counsel objects to the use of the model referred to by 
the witness Renwick in connection with any testimony he may give 
in this suit, as it appears from his statement that the model is not 
exact and is besides modified in its construction. 

Model offered in evidence and marked Complainant’s Exhibit 
Illustrated Model Four-Motion Feed. 

Introduction of the model is objected to by defendant’s counsel for 
the reasons above given, and as immaterial and as tending to mis- h 
lead the court. 

2 Q. Have you read the testimony of Mr. J. Boyd Elliott in this 
case ? 


A. I have. | 

3 Q. Do you understand the theory expressed by Mr. Elliott in 
that testimony tending to show, as he in effect states, that the said 
four-motion feed-machine is incapable of feeding faster on one ) 

67 side of a strip of goods passing through the machine than at "t 


the other side? : 


Pa ee 
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A. I understand him to state that the feed would jam if forced to 
feed faster at one end than the other, although I do not understand 
him to say that he has actually tried the experiment with the ma- 
chine. 

4 Q. Please state whether or not you agree with the statement 
that the alleged jamming would interfere with the increased feed 
motion at one side, and give your reasons for any answer you may 
make. 

A. I do notagree with Mr. Elliott in his opinion. I| have counted 
the stitches in a quilted petticoat this morning at the short or con- 
‘ave edge thereof and at the long or convex edge thereof. I find 
that there are 20 stitches in each complete wave at both ends. The 
average length of the complete wave on the concave edge of the 
petticoat is 1 and ;/; inch or 4} inches. The average length of a 
complete wave at the convex end of the petticoat is 1 and ~,; of 
an inch scant or 7} inches. The difference of the length of 20 
stitches is, therefore, #4; of an inch. The difference of the length 
of stitches in order to quilt that petticoat was, therefore, .45 of an 
inch for each stiteh—that is, the feed at one end would have to 
move ,'; of an inch further than the feed at the other end. In this 
petticoat the average length from the row of stitches on the concave 
side to;the row of stitches near the convex side was 133 inches. Now, 
if the machine was so adjusted as to feed th of an inch faster at one 
edge than at the other the rod or shaft to which the feed-dogs are 
attached would move at one end Jgth of an inch further than the 
other, and the end nearest the shortest moving feed might be pro- 
longed and fastened to a vertical pivot and would turn on that pivot 
as it was moved by the two cams, just in the same way as if that 
pivot was not there, because the shaft, moving at one end faster 
than the other, moves as a radius moves when describing a circle. 

I find by calculation that this radius would be six feet 
68 long from the fastest-moving feed-dog to the centre on which 

the radius turned, which would describe a circle of 12 feet in 
diameter. Now, if the machine were constructed with mathematical 
accuracy and without play, which it is not (and if it were con- 
structed with mathematical accuracy there would be greater chance 
of binding or jamming of the dogs), the outer feed-dog, which is 
the one which it is supposed would jam, and which would certainly 
be the most likely to jam, moves through only ;'¢ plus Jy of an inch 
in an are of a circle which is twelve feet in diameter, and it is clear 
that such ashbort are of such a large circle would be so near a straight 
line that no ordinary work in a sewing-machine would make the 
feed-dog jam. 

5 Q. Will you please state whether the skirt now shown you is 
the one you measured, or conforms to the measurement stated in 
your last answer? 

A. I think this is the one, although the skirts lying about the room 
have been mixed since I measured them. 


Skirt referred to offered in evidence and marked Complainant’s 
Exhibit “ Specimen Conical Quilted Skirt.” 
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6 Q. Please look at the two models herewith produced and shown 
you and state whether or not the same illustrate the operation of the 
defendant’s roller quilting-machine and the machine with the con- 
ical rollers, more particularly described in reissue 9097 in suit. 

A. The brass model represents a feeding apparatus and the side- 
wise shogging apparatus of the needles of the machine of reissue No. 
9097. The model on the wooden table illustrates the operation of 
defendant’s roller quilting-machine. In this last model the pawls 
for giving the intermittent motion to the feed are represented as 

moved by cranks. In the machine, if I remember right, the 
69 pawls were moved by eccentrics. This change makes not 

the slightest difference in the operation of the machine, be- 
cause the motion given by eccentrics is exactly the same as that 
given by a crank, and an eccentric is, in fact, nothing more than a 
large crank-pin. 

All reference by this witness to the wooden model referred to in 
the last answer is objected to for the reason that from his statement 
it is not an exact model of the defendant’s roller machine, and for 
the further reason that the mechanism for imparting a continuous 
motion to the feeding devices is omitted and a substitute made to 
produce an intermittent motion. The model, therefore, in its pres- 
ent state would tend to mislead the court. 

Models offered in evidence and marked, respectively, Illustrated 
Model Machine with Conical Roller Feed and Illustrated Model De- 
fendant’s Roller Feed-Machine. 

Introduction of this wooden model in evidence is objected to for 
the reasons above given, and the introduction of the brass model is 
objected to as not the best evidence, it not being shown that an actual 
operating machine made after the reissue in suit cannot be obtained. 


7 Q. In your former examination you stated that the feed of the 
defendant’s roller quilting-machine was not absolutely continuous, 
which statement has since been disputed. Will you please again 

state, a little more fully, why the said feed is not absolutely 
70 coutinuous, and especially please state whether it would make 

any difference in that respect that “ before one pawl,” as stated 
by Mr. Elliott, “ceases its operation in turning the feed-roll shaft 
the other pawl begins to feed ?” 

A. It is absolutely impossible to get a continuous feed from two 
pawls moved either by eccentrics orcranks. If the cranksare placed 
at 180 degrees apart, or the eccentrics are placed in the same angu- 
lar position, and this is the best position in which they can be 
placed, then one paw! must cease going forward and the other cease 
going backward at the same time, both coming to a dead stop, at 
which time the ratchet-wheels also must stop. In addition to this, the 
pawl which is going backward must get a little behind the tooth of 
the ratchet-wheel before it drops, and cannot commence to move the 
ratchet-wheel until it moves far enough forward to bear against the 
ratchet-tooth. There must, therefore, be two dead stops in the motion 
of the feeding-rollers to each revolution of the crank or eccentric 
shaft. I produce a pasteboard sort of model which will illustrate 
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this statement. In this model the line z represents the line in which 
the ends of the pawls move, although they in fact move in the are 
of acircle; but this makes no difference in the result. The pin 
through the paper disc represents the eccentric or cam shaft, and 
the disc has on it two small circles, a and 6, which represent two 
crank-pins at 180 degzees apart. I suppose the crank-pin to move 
in the direction of the arrow, but it may move in the other direc- 
tion with precisely the same result. When the line z on the dise is 
opposite the point y on the paper the two crank-pins will be on dead 
centres,and neither will be operating on the pawl to turn the ratchet- 
wheel, and before the pawl attached to a can turn the ratchet-wheel 
the shaft must move far enough to take up the slack, during which 
time the feed must stand at rest. Now if it be desired to make both 

pawls feed at the same time, the crank-pin or eccentric a must 
71 be shifted to a’. Now if the shaft be turned so that the line 

:on the dise is opposite the line v on the paper, thus it will 
be seen that both pawls are feeding at once, so that when the shaft 
is about in that position there would be no interruption in the feed- 
ing when the pawl attached to 6 stopped on dead centres; butif the 
motion of the shaft be further continued until the line w on the dise 
arrives at the line v on the paper it will be seen that the pawls at- 
tached to both a’ and 6 are going backward at the same time, and 
the feed-wheel must stand still until the line won the dise has 
passed by the point y on the paper. If the difficulty be cured in 
one-half of a revolution in the manner I have shown it Is exagger- 
ated just so much at the other half of the revolution. Two cranks 
or two eccentrics cannot feed continuously, and three cranks or three 
eccentrics acting through a pawl are necessary for continuous feed- 
ing. 

All of the foregoing answer is objected to as immaterial. 
Adjourned to May 11, 1882, at 104 o’clock. 
New York, May 1], 1882. 


Parties met pursuant to adjournment. 
Present: Counsel as before. 


Wa. S. TayLor, a witness produced on behalf of the complainant 
in rebuttal, being duly sworn and examined, testified as follows: 


72 1 Q. What is your name, age, residence, and occupation ? 


A. William 8. Taylor; age, 55; occupation, manufacturer 
of felt goods, cloths; residence, 104 Fort Greene Place, Brooklyn. 

2 Q. What experience have you had in respect to quilted goods 
which have been introduced into the market for a number of years 
past? And please state what opportunities, if any, you have had for 
knowing what kind of quilted goods have been thus introduced, 
and state how many years back your experience extends. 

A. Prior to the fall of 1877 I made quilted skirts with the ordi- 
nary sewing-machine. In the fall of that year, 1877, L. Dryfoos & 
Co. introduced a quilted skirt made by a machine with a number of 
needles. That stopped my manufacture of those goods, as | could 
6—109 
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not compete with those goods, the prices, the workmanship. There 
have been other parties making these goods on machines with a 
number of needles, and ap to two years ago I used to have a few 
made, but not to any extent. 

3 Q. Who was the first person of whom you have any knowledge 
that introduced into the market skirts with conical quiltings sub- 
stantially like the skirt here shown you ? 

A. Mrs. Brown. 

4Q. Who was the first person, so far as you know, that intro- 
duced such skirts quilted in the piece done on multiple needle ma- 
chines? 

A. I think the same person, so far as I know. 

5 Q. When did you first see the skirt made by Mr. Dryfoos ? 

A. In the fall of 1877. I should have answered that previous 
question differently. 

6 Q. Please make any explanations you desire. 

A. The first person that I know of introducing these goods was 
L. Dryfoos & Co. 

7 Q. What were the Mrs. Brown’s skirts to which you refer, and 

where were they made? 
79 A. Well, Mrs. Brown was the first person who made them 
for me and made them at her residence. 

8 Q. What opportunities have you had for knowing the different 
kinds of quilted skirts that have been introduced by different man- 
ufacturers into this market since you have been in business ? 

A. Ihave had opportunities of seeing these goods made by a 
number of people. 


Cross-examination by Mr. Plympton: 


9 X Q. Where is your place of business at the present time, and 
where has it been since 1877? 

A. For a number of years in Front street, Brooklyn; then for 
two years on Atlantic avenue, Brooklyn; then for two years in 
Pearl street, New York; then, in the fall of 1881, I sold out the skirt 
business to a Mr. burns. 

10 X Q. Were you located in business anywhere near Mr. L. Dry- 
foos? 

A. Yes; for a number of years. I am now in Thomas street. I 
have been in Thomas street five years, which is one block from 
Worth street, in which L. Dryfoos & Co. have their place of business, 
and their factory is in Thomas street. 

11 X Q. Did you have business relations with Mr. Dryfoos in the 
interval from 1877 to the present time? If yes, state what. 

A. Yes; for some four years I have sold them felt cloths for 
manufacturing purposes; four years from the present day back. 

12 X Q. And Dryfoos sold you quilted goods while you were in 
the quilting business ? 

A. No, sir. 

13 X Q. Did you buy quilted goods of Mr. Dryfoos? 

A. No, sir. 

14 X Q. When did you go out of the quilting business ? 
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A. To the best of my recollection, in 1878. 
74 15 X Q. How extensive was your quilting business? Was 
it a large or a small business? 
A. A small business. 
W. S. TAYLOR. 
Attest: JOHN H. IVES. 


Witt1AM BarrpDAIN, a witness produced on behalf of the com- 
plainant in rebuttal, being duly sworn and examined, testifies as fol- 
lows: 

] (). What is your hame, age, residence, and occupation t 

A. William Bairdain; residence, 346 McDonough St., Brooklyn ; 
age, D4; occupation, clerk. 

2 Q. Please state what experience you have made in seeing the 
quilted goods introduced into the market, and state how far back 
your experience extends. 

A. I had the opportunity of seeing nearly all the quilted goods 
introduced by leading manufacturers in New York, having been a 
buyer for a house using large quantities of those goods. I sought 
out the different makers of the goods. The house that I represented 
at that time was Mills & Gibbs, 408 & 410 Broadway. 

3 Q. Please look at the skirt Complainant’s Exhibit Specimen Coni- 
cal Skirt, and state, if you please, who was the first person to your 
knowledge to introduce that kind of skirt into the market. 

A. I cannot say that I ever saw this skirt before seeing it in the 
hands of Louis Dryfoos. J may have seen it, but am not aware of 
the fact. 

4 Q. What year was that? 

A. 1877. 
75 5 Q. How long had you at that time had experience as a 
buyer of this kind of goods? 

A. That was my first year. 

6 Q. What did you do at that time in reference to finding out 
what kind of goods of that kind there were offered in the market? 

A. I went to the leading manufacturers of this class of goods; 
looked at their goods and their place of business; had their samples 
sent in to my place of business; compared the goods one with the 
other. 


Cross-examined by Mr. Plympton: 


7 X Q. When did you cease to be a buver of quilted goods ? 

A. 1879. I want to correct that; I think it was the fall of 1878. 

8 X Q. You were then buyer of that class of goods for one year? 

A. One year for that house. I was really two years buying that 
class of goods; I mean I bought these goods in the fall of 1877 and 
the fall of 1878, and at no other time. 

9 X Q. And you fix 1877 as the first within your recollection that 
you saw skirts like this specimen skirt, because it was your first year 
in that line of business ? 

A. That is so. 
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10 X Q. Do you remember, in 1877 or 1878, to have seen conical 
skirt bodies that had been quilted by a single needle machine? 

A. I have seen them both years. 

11 X Q. They were in open market in those times? 

A. Yes. 

12 X Q. State whether you bought quilted skirts during your ex- 
perience from any other house than that of L. Dryfoos & Co. 

A. Several others. 
76 13 X Q. During the two years of your experience ? 
A. Yes, sir. 

14 X Q. And were such conical skirt bodies that you bought of 

— parties sewed on machines having multiple needles? 
. They were not, so far as I could judge. 

iE » X Q. Can you state certainly whether they were or not? 

A. I cannot, not being the manufacturer. 

16 X Q. Were L. Dryfoos & Co. the first persons you bought con- 
ical quilted skirt bodies from in 1877? 

A. They were. 

17 X Q. Were these skirt bodies that you first bought from them 
sewed with one or more needles? State positively, if you can, on 
this point. 

A. According to my judgment they were sewed with a number of 
needles, and not with a single needle. 

18 X Q. Will you state positively whether these skirts you bought 
from Dryfoos in 1877 were sewed with a single needle or more than 
one needle? 

A. I cannot state it positively; I can only judge it by the work. 

19 X Q. The work had that appearance, had it? 

A. Had that appearance; yes, sir. 

WM. BAIRDAIN 

Attest: JOHN H. IVES. 


Louis Dryroos, a witness produced for the complainant in re- 
buttal, being duly sworn, testifies as follows: 


1 Q. What is your name, age, residence, and occupation? 
A. Louis Dryfoos; age, between 45 and 46; residence, 
New York city; manufacturer of skirts. 

2. Please state how long you have been in business as a manu- 
facturer of skirts, and where‘ 

A. I have been a manufacturer of skirts since 1866, and earried 
on the business in the city of New York during that time. 

> Q. Are you the complainant in this case? 

A. I am. 

4Q. Have you manufactured and sold quilted goods quilted 
upon the Beck machine described and shown in the patent in said 
reissue No. 9097 

A. I have. 

5 Q. When did you first put those goods upon the market? 

A. In the fall of 1877, but may hav e sold some prior, which I 
will have to look up more distinctly, which I cannot remember 
which is to say, that when I say the fall of 1877 the sales begin in 
the month of July. 


Si i oe 
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6 Q. Please state whether Complainant’s Exhibit Specimen Skirt, 
and also the other specimen skirt herewith shown you, are samples 
of goods made on said machines by you—such as you have heen 
selling ? 

A. They are such goods, which have been made on this patented 
machine. 

Sample skirt offered in evidence and marked Complainant’s Ex- 
hibit Specimen Skirt No. 2. J. H. L., special examiner. 


7 Q. Were you acquainted with the quilted goods in the market 
prior to the goods spoken of made upon the Beck machine? 

A. I was. 

8 Q. Will you please state the differences, if any, between said 
quilted goods made on the Beck machine and the quilted goods 
made and sold before the introduction of the said Beck quilt- 

ings? 
78 A. Before the introduction of our patented machine there 

were very few quilted goods in number sold, for the reason 
that to be made by one single needle they would be too expensive, 
and in case we would have large orders for selling them we could 
not execute the orders. ‘The goods which are quilted by one needle 
have in most cases to have the patterns stamped upon them and 
the operator has to follow that mark, whereas on the patented 
quilting-machine the goods or the bottom of the skirt is cut in the 
conical form and passes through the machine and by that each and 
every skirt will come out alike. 

9 Q. In point of regularity of workmanship, how do the conical 
quiltings made upon the Beck machine compare with those made 
before the Beck machine? 

A. If quilting is done by a machine with one needle without the 
pattern being stamped in advance, it could never be done as perfect 
as on the patented machine. 

10 Q. In point of price, how do the goods made on the Beck ma- 
chine compare with those made before that time ? 

A. The Beck machine is a saving in labor over 80 per cent. 
against the one-needle machine, which was customary before that 
machine. 

11 Q. What, if you know, has been about the number of those 
skirts sold in this market since your introduction of them up to the 
present time? 

A. I believe the sales of this class of quilting must be over 100,000 
dozen. 

12 Q.-Prior to the fall of 1878 were these goods manufactured or 
sold to your knowledge by any other person than yourself? 

A. They were not. 

13 Q. Something has been stated by Mr. Wiese in reference to 
negotiations for a settlement of this suit; please state who first spoke 
about the matter of settling the said suit ? 

A. In the fall of 1881 Mr. Wiese had been employed by L. 
79 Dryfoos & Co. for quilting skirts. During the time he called 
at my office at the factory and we had some casual conversa- 
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tion, by which he said: “ This litigation has already cost me a good 
deal of money. Why don’t you push the others, and don’t let me 
bear the whole brunt?” I said: “All right, I will go ahead on the 
others and ease up with you for a while,’ and shortly afterwards 
he and I came to the conclusion to make a stock company out of the 
quilting business ; let him manage it and I would give him 223 per 
cent. profit, to which he at the time agreed, with the condition that 
le give me a decree for my patent, A. 

(). Mr. Wiese has stated that the work done on his machines is 
better than the work done on the conical roller machines, like the 
model—Complainant’s Exhibit “Illustrated Model Machine with 
Conical Roller Feed,” done at yourestablishment. How do the goods 
quilted by you and quilted by Mr. Wiese compare in point of fact ? 

A. J think our work is done superior, more regular. 

Cross-examination by Mr. PLyMpTon: 

14 X Q. Has this reissue, 9097, ever been sustained in the courts 
upon full trial and argument in the other cases you refer to ? 

A. What cases. 

15 X Q. In any ease. 

A. No suit outside of mine; two other parties, one the Standard 
Quilting Company, the other Monroe P. Wilkins, they confessed to 
me that they don’t see any chance of beating our patent, and offered 
that we should take a decree against them. 

16 X Q. And by their consent you did so? 

A. Yes, sir. 
80 17 X Q. And these were the only suits that you have 
brought under reissue No. 9097, are they ? 

A. They are. 

18 X Q. Before you bought the Beck patent in suit what was your 
business ? 

A. The same business that I am engaged in now—skirt manu- 
facturer. 

19 X Q. And that had been your business how many years before 
the Beck patent? 

A. I stated at the outset that I am engaged in the skirt business 
since 1866; we had in our business since 1870 or 1871 a machine- 
shop where we employed the inventor, August Beck, at a salary by 
the year, and he invented the machine while he was employed by 
us, respectively, L. Dryfoos & Co. 

20 X Q. When did you buy the Beck patent? 

A. As I am unprepared just now, on my memory I could not so 
exactly rely as to the date; I could not state positively when. 

21 X Q. Did you buy the Beck patent shortly after the original 
patent issued ? 

A. I think so, or I may have had the assignment already when 
the application was made; I don’t know. 

22 X Q. Now, from the year 1866, the time when you first went 
into the skirt business, up to the time you purchased the Beck pat- 
ent, you say you followed the same business—that is, manufacturing 
and selling skirts. During that period I suppose you adopted every 
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means in your power to build up and enrich your business, didn’t 
you? 

A. I adopted every honorable means to build up my business. 

23 X Q. And succeeded in increasing it until it has grown to its 
present proportions, I suppose ? 

A. I did, with the help of my brother. 


Redirect: 
81 24 R. D.Q. Have you brought suits under your reissue No. 
9097 against every person known to you who had in their 
possession for use a machine which you were advised infringed the 
said reissue? 

A. I have. 

25 R. D. Q. And have all of those suits, with the exception of the 
suit against Mr. Wiese, the present defendant, terminated by an in- 
junction being issued against the defendant by the defendant’s taking 
a license or giving up the business ? 

A. Mr. Wilkins, who is one, has acknowledged our patent and has 
an injunction against him, I believe, and is willing to take a license. 
The Standard Quilting Co. have also acknowledged our patent and 
have taken a license. 

26 R. D. Q. Was there not another suit against York and others, 
and what has become of that suit? 

A. York, as I was told, sold his machines to a party who I was 
told did not work them, and as he did not work upon the machines 
we did not want to incur any further expenses and discontinued. 

L. DRY FOOS. 

Attest: JOHN H. IVES. 

Examination adjourned to May 12, at 12 o’clock. 

Examination further adjourned to May 18. 


82 New York, May 18, 1882. 
Parties met pursuant to adjournment. 
Present: Counsel as before. 
Cross-examination of H. B. Renwick by Mr. Plympton: 


§ X Q. You remember the machines that you saw in Wiese’s 
place in Hudson street perfectly at this time ? 

A. No; not in all respects nor in all precise details; only so far as 
I have testified. 

9 X Q. Did you remember the Wiese machine in all respects and 
details at the time you caused to be made the two wooden models 
referred to in your last examination ? 

A. No; not further thay stated in the last answer, and I was 
guided by a memorandum made on the day of the visit to Mr. 
Wiese, but this memorandum and the sketches with it did not refer 
to all the parts of the machine and the details thereof. 

10 X Q. Please state what parts of the machines you did remem- 
ber at the time you caused the two wooden models referred to to be 
made. 
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A. The feed-machines, embracing the rolls and pawls, in one ma- 
chine, and the four-motion feed-dogs and their actuating mechan- 
ism in the other machine, but I should state that I had no measure- 
ment except of the rolls in the roller feed-machine. 

11 X Q. Will you state now that this wooden model represents 
the four-motion feed of Wiese, so far as the feed-dogs and the levers 
which actuate them and the attachment of these actuating levers to 
the operating rod are concerned ? 

A. I do not profess to state, as I stated before, that the model 

83 is exactly accurate, but only substantially represents the mode 

of operation of the parts; I do remember that the two ends 

of the rod which carries the feed-dogs were loose in the upper end 

of the two actuating levers; I do not remember how the feed-dogs 
or their tails, which may be called levers, were secured to this rod. 

12 X Q. What do you understand the feed-dogs to be, in the 
wooden model referred to, of the four-motion feed ? 

A. The rough surfaces which project through holes in the cloth 
plate or table and the long tails attached to these surfaces, which lie 
under the table and have their ends connected to the vibrating rod 
which lies under the table. 

15 X Q. And you cannot say, if I understand you rightly, whether 
this wooden model truthfully represents the way that the long tails 
of the feed-dogs were attached to the rod you mentioned in the Wiese 
four-motion feed-machine. 

A. I cannot say that it represents the precise mode of attachment; 
I do remember that the attachment was such that the dogs recipro- 
cated when the rod was reciprocated. 

14 X Q. Does the wooden models of the four-motion feed-machine 
accurately represent the length of the rollers which press the goods 
upon the rough surface feeds of the Wiese machine ? 

A. I cannot say; all that 1 remember is that there was a roller 
for each rough surface feed. 

15 X Q. Did the Wiese four-motion feed-machine have the same 
mechanical device or devices for connecting the two cam-shafts as is 
shown in the wooden model ? 

A. I don’t remember; all I do remember is that there was some 
contrivance in the machine by means of which the two shafts were 
made to revolve simultaneously. 

16 X Q. Now, concerning the roller feed machine, is your present 
recollection clear concerning the construction and operation of the 
Wiese roller feed machine ? 

A. Perfectly clear as to the rollers; as to the way in 

84 which they were mounted on their shaft and with reference 

to each other and to the fact that they were driven by pawls 

through the intervention of cog gear, but I don’t remember exactly 

how the pawls were actuated, nor the size of the gear or ratchet- 

wheels, although my memorandum does show the size and relative 
arrangement of the rollers themselves. 

17 X Q. Does the wooden exhibit of the roller machine that was 
introduced at the last meeting represent the detailed construction 
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and operation the Wiese roller feed machine, as you now remem- 
ber it? 

A. As I said before, I can’t tell whether it is accurate in regard to 
the device for moving the pawls or to the size of the ratchet or gear 
wheel. And I also cannot say whether it is precisely accurate in the 
mechanism for holding down the upper rollers upon the lower one, 
although there was a mechanism in the machine for performing this 
duty. 

18 X Q. Will you say that the wooden exhibit of the roller ma- 
chine referred to truthfully represents the operation of the feed- 
rollers of the Wiese roller feed machine ? 

A. Yes, so far as my memory serves me, although the details of 
mechanism before referred to by me, may be erroneous. 

19 X Q. Do you say that the rollers in the wooden model of the 
roller machine travel in the same way that the rollers in the Wiese 
machine travel, your attention being called tothe fact that the feed- 
rollers in the wooden model have an intermittent motion ? 

A. As I said before in my prima-facie examination, my memory 
of the motion of those rollers in the Wiese machine was that they 
revolved practically, though not absolutely, continuously, and this 
is the way in which the feed-rollers of the model are revolved. 

20 X Q. Please answer the last question directly. 
85 A. I think I have, but will try again. My recollection is 
that the rollers in the wooden machine travel the same way 
as the rollers did in the Wiese machine. 

21 X Q. Will you state positively that the intermittent action of 
the rollers in the wooden model is the same as the action of the 
feed-rollers in the Wiese machine? | 

A. I can’t state positively, as I have not the Wiese machine before 
me; I can only state to the best of my recollection, and that I have 
already done. 

22 X Q. State whether the rollers shown in the wooden model re- 
ferred to are arranged in the same manner, and whether they are 
the same number as in the Wiese roller feed machine. 

A. My memorandum shows that the lower rollers, which actually 
do the feeding, are the same in number in the model and arranged 
substantially in the same way that they are in the Wiese machine, 
and that the long roller at one end and the two shorter rollers at the 
other end are rough-surfaced, while the intermediate rollers are 
smooth-surfaced in the model as in the Wiese machine. The mem- 
orandum does not give me the number of the upper rollers, but 
merely states in substance that they are upper rollers loose on their 
shaft as in the model and pressed against the feeding-rollers by 
springs. , 

23 X Q. Is the arrangement of the feed-rollers in the wooden 
model, in their relation to the cloth-plate, the same as the arrange- 
ment you discovered in the Wiese roller feed machine ? 

—. | can’t say; the memorandum does not give the exact position 
of the cloth-plate with reference to the feed-rollers. 


7—109 


50 LOUIS DRYFOOS VS. WILLIAM WIESE. 


24 X Q. Now, can you say positively that the arrangement and 
number of the feed-rollers in the wooden model are the same as in 
the Wiese feed roller machine ?. 

A. No, I can’t with reference to the upper rollers, but I can with 

reference to the lower ones. 
86 25 X Q. What is the difference in mechanics between an 
eccentric and an eccentric cam ? 

A. As I understand it, they are the same; they are both circular 
disks mounted on revolving shafts, the shafts not passing through 
the centre of the circular disks. Their mode of operation in con- 
verting rotary into reciprocating motion is the same. 

26 X Q. Is the mode of operation of an eccentric and an eccentric 
cam the same under all circumstances, so far as you know? 

A. So far as I remember, ves, except when the cam is not per- 
mitted to act upon a lever throughout its whole revolution; in that 
‘ase the lever has not the full throw of the cam or the eccentric, 
but would stand still at times while the eccentric cam was moving. 

27 X Q. Did you cause or direct to be made the two wooden models 
of the roller and four-motion feed-machine ? 

A. My impression is that I did not, but I saw the four-motion 
model before it was finished and gave the maker some directions 
about it which he did not exactly follow. I cannot remember what 
I said to the maker exactly, but do remember telling him that he 
had better connect the two crank-shafts by means of crank-pins 
and connecting-rods. So far as I know, they were constructed from 
my memorandum made the day I was at Mr. Wiese’s factory. 

28 X Q. It now appears from your testimony, if I understand you 
correctly, that neither the roller nor the four-motion feed wooden 
models are made in accordance with the two classes of defendant’s 
machine. What, in your opinion, do these two wooden models rep- 
resent and what purpose do they serve? 

A. It has throughout appeared from my testimony that these 
models do not exactly represent the two classes of, defendant’s ma- 
chines. ‘They do represent, so far as my recollection serves me, sub- 
stantially the construction and mode of operation of those machines, 
the details differing as I have described. They were built, as I un- 
derstand it, for illustrating to the court the mode of operation of the 
machines and to enable the court to understand better my testi- 
mony in the prima facie case, and I hope they will serve that pur-. 

pose. 
87 29 X Q. Do the two wooden models referred to represent 
the process of operation of the machine claimed in reissue 
9097 ? 

A. Yes; so far as the feed is concerned, in my opinion. 

30 X Q. And is it also your opinion, so far as you can judge, that 
the two wooden models were made for the purpose of illustrating 
the process of operation of the machine claimed in reissue 9097 in 
suit? 

A. No; they were made for the purpose of illustrating the con- 
struction and operation of the Wiese machine. The brass model 
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put in evidence in this case during my direct evidence in rebuttal 
was made to illustrate the machine of reissue 9097. 

31 X Q. Then, in your judgment, tle inaccuracies in the con- 
struction of the two wooden models is immaterial so long as they 
represent the process of operation of the defendant’s machines ? 

A. Yes; so long as they represent substantially the construction 
and mode of operation of the defendant's machine. 

HENRY B. RENWICK. 

Attest: JOHN H. IVES, 


Special Examiner. 
Correction of Record. 


The record herein is hereby corrected by insertion in the 47th 
page thereof the following: 

“ Pasteboard model introduced in evidence and marked ‘Compl’t’s 
Ex. Pasteboard Model.’” 

“ Patent introduced in evidence and marked ‘Compl't’s Ex. Re- 
issue 9097.’ ” 

This consent to the foregoing correction of the record and the 
filing of the same is given as of a date corresponding to the first 
meeting at which the pasteboard exhibit and the patent No. 9097 is 
referred to. 

Dated January 13, 1582. 

G. M. PLYMPTON, 
Def’t’s Sol’r. 


(Endorsed:) U.S. cireuit court, south. dist. of New York. Louis 
Dryfoos vs. William Wiese. Stipulation. Wetmore & Jenner, com- 
pl’t’s sol’rs, 206 Broadway, N. Y. U.S. cireuit court. Filed April 
14,1883. ‘Timothy Griffith, clerk. 


88 CoMPLAINANTS Exutbit REISSUE 9097. 


DEPARTMENT OF THE INTERIOR, 
UNITED States PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the records 
of this office of the reissue letters patent granted Louis Dryfoos, 
February 24, 1880, No. 9097, for improvement in quilting-machines, 

In testimony whereof I, EK. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be hereunto affixed this 
third day of February, in the year of our Lord one thousand eight 
hundred and eighty-one, and of the Independence of the United 
States the one hundred and fifth. 

[SEAL. | EK. M. MARBLE, 
Commissioner. 
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Reissue No. 9097. 
Tue Unirep STATES oF AMERICA. 


To all to whom these presents shall come: 

Whereas August Beck, of New York, New York, assignor by 
mesne assignments to Louis Dryfoos, has presented to the Commis- 
sioner of Patents a petition praying for the reissue of letters patent 
for an alleged new and useful improvement in quilting-machines, 
for which letters patent were issued to said Louis Dryfoos and Joseph 

Dryfoos, dated May 1, 1877, the same surrendered and new 
89 letters issued to them dated January 29, 1878, which last let- 

ters having been surrendered, the same have been cancelled, 
and new letters ordered to issue to said assignee on an amended 
specification, a description of which invention is contained in the 
specification, of which a copy is hereunto annexed and made a part 
hereof, and has complied with the various requirements of law in 
such cases made and provided; and ) 

Whereas upon due examination made the said claimant is ad- 
judged to be justly entitled to a patent under thelaw: 

Now, therefore, these letters patent are to grant unto the said Louis 
Dryfoos, his heirs or assigns, for the term of seventeen years from 
the first day of May, one thousand eight hundred and seventy-seven, 
the exclusive right to make, use, and vend the said invention through- 
out the United States and the territories thereof. 

In testimony whereof I have hereunto set my hand and caused 
the seal of the Patent Office to be affixed, at the city of Washington, 
this twenty-fourth day of February, in the year of our Lord one 
thousand eight hundred and eighty, and of the Independence of the 
United States of America the one hundred and fourth. 

[SEAL. | A. BELL, 
Acting Secretary of the Interior. 
Countersigned : 
H. E. PAINE, 


Commissioner of Patents. 


(Here follow diagrams marked pp. 90 and 91.) 
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2 UnITED States Patent OFFICE. 

Avueust Beck, of New York, N. Y., assignor, by mesne assignments, 
to Louis Dryfoos. 
Quilting-Machine. 

Specification forming part of reissued letters patent No. 9097, dated 
February 24,1880. Original No. 190,184, dated May 1, 1877; 
reissue No. 8063, dated January 29, 1878; application for reissue 
filed January 24, 1880. 

To all whom it may concern: 

: Be it known that I, August Beck, of the city, county, and State of 
New York, have invented certain new and useful improvements in 
quilting-machines, of which the following is a specification : 

The machine to which my invention relates is a sewing-machine 
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A. BECK, 


Assignor, by mesne assignments, to L. Drrroos. 


Quilting-Machine. 


Reissued Feb. 24, 1880. 


No. 9,097. 
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A. BECK, 
Assignor, by mesne assignments, to L. DRYFoos. 
Quilting-Machine. 
No. 9,097. Reissued Feb. 24, 1880. 
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to be used for quilting fabrics. It may be used, however, for sew- 
ing ornamental patterns of various kinds. 

My invention consists of certain improvements on the quilting- 
machine described and shown in letters patent No. 159,884, dated Feb- 
ruary 16, 1875, these improvements having reference to the feed and 
the mechanism for laterally reciprocating the sewing-frame. They 
will be explained by reference to the accompanying drawings, in 
which— . 

Figure 1 is a perspective view of the machine. Fig. 2 is a rear 
elevation of the same. Fig. 3 is a side elevation, on an enlarged 
scale, of the mechanism through the intermediary of which the feed 
is effected. : Fig. 4 isa pattern of the stitching made by the machine. 

I shall give but a general and brief description of such parts of 
the machine as are not immediately related to my improvements. 
The general organization does not materially differ from that of the 
machine described in my above-recited letters patent. 

Before proceeding to a description of my improvements, which, as 
above stated, relate to the feed and to the mechanism for laterally 
reciprocating the sewing-frame, | would remark that in the use of 
my patented machine difficulty was experienced in the use of the 
presser-feet, which, under the arrangement described in the patent, 
were apt to rub and drag on the cloth, which was, therefore, at 
times caused to follow the reciprocating movement of the sewing- 
frame. The arrangement itself was, moreover, somewhat compli- 
cated and cumbersome. 

[ now use with each and every needle bar or holder aan annular 
vertically-yielding presser-foot, 6, attached to and moving up and 
down with the bar and surrounding the needle. The presser-feet 
thus press the goods only during the formation of the stitches. 
They rise with the needles, and their pressure on the goods is en- 
tirely taken off when the needles are out of the cloth. They are 
made vertically yielding by being in part composed of spirally-coiled 
wire springs, as shown. 

The needle-holding frame (marked A) moves up and down in 
guides in the laterally-reciprocating sewing-frame B, this up-and- 
down movement being imparted from a rock-shaft, C, which is 
operated by a crank and driving-shaft, D, through the medium of a 
connecting-rod, E, jointed to a slotted arm on shaft C, in which arm 
its joint-pin is adjustable to or from the axis of the shaft C, in order 
to regulate the length of the needle-stroke. 

The driving-shaft D is rotated by gearing F G, the gear-wheel F 
having fixed bearings, and being connected with the shaft D by a 
spline-and-groove connection, which permits the shaft to laterally 
reciprocate with the sewing-frame independently of the driving- 
gear. 

In my patented machine the regular forward feed of the goods 
was effected by feed-rollers intermittingly rotated by means of a 
pawl and ratchet. No adequate provision was there made for a 
change of feed, and when conical bodies of skirts or skirt-borders 
were to be quilted it was necessary to drag the material through on 
one side, at the same time crowding it back on the other, as is done 
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on ordinary sewing-machines. This, while being easily and readily 
effected on such machines, and the material being turned under 
and around a single needle, without any inconvenience to the 
overator and without injury to the fabric or to the parts of the 
mechanism which hold the material, cannot be done in connection 
with a gang of needles with a feeding mechanism holding the ma- 
terial both intermittingly during the intervals of stitches and con- 
tinuously between sets of rollers without great manual difficulty to 
the operator aud without such strain upon the material and friction 
upon the feeding mechanism as will endanger the quality of the 
work and the operation of the machine. To remedy this I now use 
a different mechanism for actuating the feed-rolls, and so organize 
it that the length of feed may be varied at pleasure. 
I also have devised for the purpose of feeding conical strips of 
goods—such as the conical bodies of skirts or skirt-borders— 
V3 a feed device operating intermittingly between the formation 
of the stitches, which extends substantially throughout the 
width of the conical strip of goods, and which, as it departs from 
the shorter curved edge and approaches the longer curved edge of 
the goods, is adapted to have a proportionately increased range of 
feed-movement so that it will feed the conical strip of goods in the 
requisite curved path evenly and without any injurious strain or 
drag. 
The feed device in which I have embodied this feature of my in- 
vention consists, as shown in the drawings, of feed-rolls H, which 


are made of conical shape and of such taper or relative diameters , 


at their respective ends as to conform to the shape of the skirt or 
border to be quilted. 

The cloth to be sewed passes over the cloth-plate I, under and 
back of the lower roll, thence up between the two rolls and to the 
front of the upper roll, over which it finally passes. The rolls are 
made conical only for the purpose above mentioned. ‘To feed 
straight goods they are made cylindrical. They do not move with 
the sewing-frame. ‘They have no movement of lateral reciproca- 
tion, but revolve in bearings formed in a stationary frame, H’. They 
act intermittently, resting during the formation of the stitch, and 
feeding the goods when the needles are out of the cloth. 

The intermittent movement of rotation is produced as follows: 
The lower roll is the one that is positively acted on. The other roll 
has movable boxes acted on by springs, which cause it to bear with 
yielding pressure on the lower roll, the two rolls being geared to- 
gether, as shown. 

The shaft or journal of the lower roll is at one end prolonged to 
extend beyond its bearing, and on this prolonged end is mounted a 
hub, the periphery of which is encircled by a spring ring-like clasp, 
c, which is not a continuous ring, but has separate ends, one of 
which, d, carries a yoke, d’. The other end, e, directly above the 
end d, is free, and normally is somewhat separated from the other. 
Pivoted at f in the yoke d is a lever, g, whose shorter arm overhangs 
the end e,and whose lopger arm is in contact with a cam, tappet, or 
eccentric, h, on the driving-shaft, said part h being of a width suffi- 
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cient to allow it to reciprocate with the sewing-frame without quit- 
ting the lever. 

When the longer arm of the lever is raised by the cam its shorter 
arm bears on the end e of the spring-clasp, and first forces it down 
toward the other end, and so causes the clasp toclutch the hub. The 
continued movement of the lever now causes the hub to make a 
movement of partial rotation, thus operating the feed-roll. The ex- 
tent of the movement of the roll is determined by the amount of lost 
motion of the lever, and this lost motion is regulated by means of a 
screw, g’, in the shorter arm of the lever, which may be caused to 
approach the end e of the clasp more or less, as required. 

I thus, in effect, have a friction-clutch which is caused to engage 
and operate the feed by means of a vibratory lever, which is caused 
to act on the clutch sooner or later in its stroke, according to the 
length of stitch required. The lever is held down to the eccentric 
h by a spring, h’. 

The same kind of mechanism is employed to give movement to 
the laterally-reciprocating sewing-frame. In this case, however, as 
seen in the drawings, the mechanism is duplicated, one friction- 
clutch, 7, and lever 7 “being required to move the frame in one direc- 
tion, and one friction- clutch, k, and lever / being required to move 
the frame in the other direction. The mechanisms are mounted one 
on one side and the other on the other side of a central flange, m, 
on a shaft, n, which is rocked back and forth by the action of the 
clutches, and is connected with the sewing-frame by a rod, 0, jointed 
at one end to an arm projecting from the sewing-frame, and at the 
other end toa radial arm projecting from the shaft n or from the 
flange m thereon. 

The levers j andl are held by springs p p’ against the pattern- 
cams, by which they respectively are acted on, and this brings me 
to the last portion of my improvements, which relates to a pattern 
mechanism, or mechanism for giving to the sewing-frame the lat- 
eral movement required for the particular pattern to be made. 

In my patented machtne I use for this purpose a peripherally cam- 
grooved pattern-wheel. ‘This wheel is required to be changed not 
only for each regular feed—i. ¢., for varying lengths of stitches, but 
also for every figure or pattern. To remedy inconveniences arising 
from this plan I have now adopted a permanent wheel, J, gearing 
with the driving mechanism, and carrying on its opposite faces the 
‘ami-points s, which operate the levers of the friction-clutches. ‘These 
“am-points are removable from the wheel, and may be replaced by 
others, so that with the same wheel any number of pattern-cams can 
be interchangeably used. ‘The cam-points s may be In one piece 
with the central disk S’, or they may be made separate from the 
disk and attached independently of one another to the wheel. The 
wheel is of a size to make one element of the design or pattern, so 
that at each revolution of the wheel one element of the design will 
be completed. For instance, the cams shown in the drawings will 
make the zigzag pattern shown in Fig. 4, and that pattern is com- 
posed of a number of elements, each of which consists of up-and- 
down lines in Y form. While the series of cams on one side of the 
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wheel act on one lever the other lever is opposite the open space on 
the cam-disk on the other side of the wheel. Thus the one set of 
‘ams, acting on one lever by a series of intermittent impulses, draws 
the sewing-frame in one direction. ‘Those cams then become inact- 

ive,and the opposite set commences to act on the other lever, 
94 causing the frame to move in a similar manner in the other 

direction, thus, in conjunction with the regular forward feed, 
causing a pattern to be produced like that shown in Fig. 4. 

[ have described only so much of the machine as required to 
illustrate my improvements. The stitch-forming mechanisms, one 
for each needle, may be of any approved pattern, embracing ten- 
sion, take-up, spool-holder, shuttle, or hook for the under thread, &e. 

Having described my improvements, what I claim, and desire to 
secure by letters patent, is— 

1. In a machine for quilting conical strips of goods, the combi- 
nation, with the series or gang of sewing mechanisms and _ the 
cloth-plate which supports the goods under the action of the same, 
of a feed device operating intermittingly in the intervals between 
the formation of the stitches, which extends and operates substan- 
tially across or from edge to edge of the conical strip of goods, and 
which, as it departs from the shorter curved edge and approaches 
the longer curved edge of said geods, is adapted to have a propor- 
tionately increased range of feed-movement, substantially as and 
for the purposes set forth. : 

2. The combination, with aseries of vertically-reciprocating needles 
mounted in a laterally-reciprocating sewing-frame, of conical feed- 
rolls and mechanism for causing them to act intermittingly during 
the intervals between the formation of stitches, substantially as herein 
shown and described. | 

3. The described mechanism for operating the feed, consisting of 
a friction-clutch clasping the feed-shaft, in combination with a vi- 
bratory pivoted lever supported on one end of the cluteh, and hav- 
ing one of its arms overhanging but not attached to the other and 
free end of the clutch, substantially as set forth, so that the move- 
ment of said lever shall cause the clutch first to close upon the 
shaft and then to rotate the same, as set forth, whether the said 
mechanism be used to operate the forward or lateral feed. 

4. The combination of the friction-clutch, the feed-shaft embraced 
by the same, and the vibratory lever provided at that end, which 
acts on the clutch, with means of adjustment, whereby the lost mo- 
tion of the lever may be increased or decreased at pleasure to reg- 
ulate the length of feed. 

5. ‘The combination, with the sewing-frame, of the pattern-wheel 
and removable pattern-cams, one set on each face of the wheel, the 
one set designed to move the sewing-frame in one direction and the 
other set in the other direction, each set acting alternately on the 
frame, and both being removable, to allow different sets of pattern- 
cams to be interchangeably used on the same wheel. 

6. The pattern-wheel with removable pattern-cams, one set on 
each face of the wheel, in combination with the friction-clutches 
and their operating-levers, one set for each set of pattern-cams, and 
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a rock-shaft, on which said clutches are mounted, connected with 
and imparting a laterally-reciprocating movement to the sewing- 
frame, substantially as herein shown and set forth. 
In testimony whereof I have hereunto set my hand this 13th day 
of January, 1880. 
AUGUST BECK. 
Witnesses : 
GEORGE F. LANGBEIN, 
Kk. J. SCHLEPEGRELL. 


(Here follow diagrams marked pp. 95, 96, & 97.) 


98 United States Cireuit Court, Southern District of New York. 
Louis Dryroos against WILLIAM WIESE. 


It is hereby stipulated and agreed that the testimony on the part 
of the defendant be taken before Robert Jackson, a notary public, 
as special examiner, and the entry of an order to that effect is 
hereby waived by counsel for the respective parties. 

Dated New York, April rie 1882. 


Met pursuant to notice. 
Present: Gilbert M. Plympton, counsel for the defense; Edmund 
Wetmore, Esq., counsel for the complainant. 


99 WILLIAM WIESE, a witness on behalf of the defense, being 

called, duly cautioned, and sworn under the sixty-seventh 
rule of equity, as amended, says, in answer to interrogatories pro- 
pounded to him by Mr. Plympton, as follows: 


Int. 1. What is your name, age, residence, and occupation, and 
are you the same William Wiese who has heretofore been sworn 
and examined in this case? 

A. lam the same person who has been heretofore sworn and ex- 
amined in this case. 

Int 2. Were you present when Henry B. Renwick examined thie 
sewing-machines on the premises No. 584 Hudson street, in this 
city ? | 

A. Yes; I was. 

Int. 5. Who showed and explained to him the machines ? 

A. I did. 


Int. 4. Were you present when Mr. John Boyd Eliot ex- 


100 =amined the sewing-machines at 584 Hudson street? And, 


if you know, state who showed and explained to him the 
machines. : 

A. I was present, and I explained the machines to him. 

Int. 5. State whether the machines examined by Mr. Eliot were 
the same machines that were examined by Mr. Renwick. 

A. They were the same. 

Int. 6. State whether the machines when examined by Mr. Eliot 
were in precisely the same condition as when examined by Mr. Ren- 
wick. 

8-109. 
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A. They were in the same condition as when Mr. Renwick saw 
them. ; 

Int. 7. Mr. Renwick, in his evidence, says, in substance, that you 

put the machines in operation for him—one of the four-motion feed- 

machines and on- of the roller-feed machines. State how the feed- 
ing devices of the four-motion feed-machine were adjusted 

101 at the time you passed through and sewed cloth on that ma- 
chine. 

A. They were adjusted perfectly straight to feed straight. 

Int. 8. State whether you sewed on the four-motion feed-machine 
goods with conical sides, as well as goods with straight sides, on this 
occasion. 

A. I did sew both on it. 
102 Int. 9. How did you sew on the four-motion feed-machine, 
with feed adjusted for straight-edged goods—goods having 
conical sides? Explain fully. 

A. Well, I sewed it by guiding it with my hands, holding it (the 
goods) back on one side. 

Int. 10. State whether the sewing, under these conditions, was in 
straight or in curved lines. 

A. The stitches were at an angle parallel with the angle of the 
goods. 

Int. 11. Was the four-motion feed-machine at any time during 
Mr: Renwick’s visit adjusted to feed in any course but a straight 
one? 

A. No, sir. 

Int. 12. Did you ever manufacture goods on the four-motion feed- 
machine with a feed adjusted otherwise than to feed in a straight 
course ? 

A. No, sir. 

Int. 13. State why not. 

A. The goods I manufacture come in different shapes, and the 
only way to get them through is to operate and guide them by 
hand. 

Int. 14. Mr. Renwick states that you informed him that the four- 
motion feed could be adjusted to feed at greater speed on one side 
than the other; what, if this be true, is the purpose of such adjust- 
ment ? 

A. Well, that adjustment which I stated to Renwick is a stitch 
regulator—regulating the length of stitches. 

Int. 15. State, if you know, whether or not it is common in sew- 
ing-machines to regulate the stitches by such an adjustment of the 
feed as you described to Mr. Renwick and such as your four-motion 
feed-machines were capable of. 

A. The adjustment of our four-motion machines is made on the 
same principle as any four-motion sewing-machine that has been in 
use for many years. 

Int. 16. State whether the roller-feed machine that you showed 
Mr. Renwick had its feed-rollers adjusted to sew straight-edged 
goods. 

A. No, sir. 


LOUIS DRYFOOS VS. WILLIAM WIESE. 59 


Int: 17. State whether this roller-feed machine that Renwick saw 

isthe same in construction,so far as the feed-rolls are concerned, 

103. as is shown in the sketches in Complainant’s “ Exhibit 
Sketch” and Complainant’s “ Exhibit Wiese’s Sketch.” 

A. Yes, sir; the same. 

Int. 18. Mr. Renwick states that the feeding devices employed in 
the sewing-machines which he saw in Hudson street are inferior to 
the feeding devices of the Beck machine; state what you know con- 
cerning this. 

A. All that Ican state is that my machine is superior to the Beck 
machine: it will do better work and work faster; I also can sew 
any curve, which they can’t sew on the Beck machine, without 
changing the roller. 

Int. 19. Do you mean by your last answer that in the Beck ma- 
chine the conical feed-rollers must be changed for goods having dif- 
ferent curves ? 

A. Yes, sir. 

Int. 20. Explain, in detail, what you mean by the statement that 
your machine will do better work than the Beck machine. 

A. It is more regular—better stitches and done nicer. 

Int. 21. State whether Mr. Dryfoos, the complainant in this suit, 
before and after the commencement of this suit endeavored to get 
permission to use vour machines. 

A. He did, after the commencement of the suit, and continued to 
do so up to within a few days, and repeatedly asked me if he could 
use the machines, and told me if I would let him get up a company 
to build and operate these machines he would withdraw this suit, 
and.while he was making these overtures to me he did not press 
this suit—fora yearor more, until recently, when I refused his prop- 
ositions. 


Cross-examined by Mr. WETMORE: 


Cross-int. 22. Mr. Koch got up your machines, did he not? 

A. Mr. Koch was a shareholder of the Union Machine Perforating 
Company, and was employed in the machine-shop where these ma- 
chines were built. 

Cross-int. 23. Was not Mr. Koch the machinist who designed and 
built the machines? 

A. Yes, sir—that is, he was in charge of this machine-shop. 

104 Cross-int. 24. You say the quilting done on your machines 

is more regular and nicer than that done on Beck machines. 

Do you mean that you ean quilt conical strips as well as straight 

strips more regular and nicer on your machines than can be done 
on the Beck machines? 

A. Lean; yes—that is, from the work done on that machine (the 
Beck), which work I have seen in my place. 

Cross-int. 25. And could you do the conical strips more regular 
and nicer than could be done on the Beck machine, both by your 
roller quilting-machine and by your four-motion feed-machine ? 

A. Yes; I think I can. 
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Cross-int. 26. Can the four-motion feed-machine have its feed ad- 
justed so that it will feed a conical strip of goods going through the 
machine faster at one edge than at the other ? 

A. That | have never done and never tried it. 

Cross-int. 27. That is not an answer to my question. I call your 
attention to the fact that I don’t ask you what you have done or 
tried to do with the machine, but whether the machine is so built 
that you can adjust its feed by using the adjustments you have got 
on the machine so that it will feed faster one edge of a conical strip 
than it does the other? 

A. If I would adjust it that way it would not work at all. 

Cross-int. 28. Can you or can you not adjust your four-motion 
feed-machine so that it will feed faster at one edge of a conical strip 
of goods than at the other ? 

A. I don’t know. 

Cross-int. 29. Look at the Exhibit “Wiese’s Sketch” and state 
whether the feed marked “A” can be adjusted to feed faster than the 
feed marked “ D?” 

A. I don’t know. 

Cross-int. 30. Take the four-motion feed. You have had a great 
many yards of conical strips quilted on that machine, have. you 
not? 

A. I have quilted conical skirts on it; that is what this machine 


is made for. 
Cross-int. 31. How wide goods are quilted on that machine? 


105 A. The widest I can quilt on it is twelve inches; the width 
is gener rally nine inches. 
Cross-int. 32. And those goods are curved goods, are they not? 


A. They “ae more or less. 

Cross-int. 53. Do you know of your own knowledge whether the 
operatives who were quilting those goods did not adjust the feed so 
that one edge of the goods would be fed faster than the other? 

A. Ido not. Operatives in my business have strict orders not to 
adjust anything, and they never have, to my knowledge. 

Cross-int. 34. What is it necessary to do in order to adjust the 
throw of-the feed of your four-motion machine ? 

A. There is a regular screw-bolt with a nut on it, and by regulat- 
ing it up and down you can regulate the stitch either short or “long. 

Cross-int. 35. Have the operatives in your factory strict orders 
never to adjust the feeds to regulate the stitches according to the 
work that they are doing? 

A. They have. 

Cross-int. 36. Who does that adjustment when necessary ? 

A. I do. ; 

Cross-int. 37. Then, when a girl is working on a machine in your 
establishment, when she wants to make the stitch a little longer or 
a little shorter by turning an ordinary adjustment screw, it is neces- 
sary for her to send to you to turn the screw ? 


A. Certainly. 
Cross-int. 38. In the roller quilting-machines are those machines 
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capable of feeding one edge of a conical strip, such as is herewith 
shown you, faster than the other ? 

A. Yes. 

Strip last shown witness marked for identification “ Exhibit Spec- 
imen Conical Strip.” 

Cross-int. 39. Have you quilted on said roller quilting-machines 

conical strips substantially like the speciinen just marked ? 
106 A. Yes. 
Cross-int. 40. In quilting such strips do you adjust the feed 
so as to feed at one edge faster than at the other? 

A. Yes. 

Cross-int. 41. If the quilting done on the skirts on your four- 
motion machines is done on curved goods how is it possible that 
the goods should pass through the machine if one edge don’t pass 
through faster than the other? 

A. In the first place, the operator has to guide it; then the out- 
side feeder—by that I mean the top feed that is on the small side of 
the skirt—has to carry the whole top part of skirt, along which 
holds the goods so much back on that side that, almost without guid- 
ing, it runs through in the reguiar shape. 

Cross-int. 42. Is the quilted part of the skirt that goes through the 
four-motion feed-machine the same as the specimen exhibit above 
referred to, except not so wide ? 

A. It is the same, only smaller quilted; I mean that it is not 
quilted to the same width. 

Cross-int. 48. And do you think thatsimply by means of the oper- 
ator dragging with her hands and the weight of the skirt pulling 
back that curved goods can be quilted so as to make regular, prac- 
ticable, merchantable work ? 

A. Yes, sir. 

Cross-int. 44. Do you mean that by guiding the goods and holding 
back one side that this can be done on any ordinary quilting-ma- 
chine intended for straight goods ? 

A. It can, if they have the same feed device as I have got—the 
four-motion drop-feed. 

Cross-int. 45. Can it be done on your roller-feed ? 

A. No, sir. 

Cross-int. 46. What is the reason that this can be done on the 
four-motion feed and can’t be done with the roller-feed ? 

A. In a drop-feed it holds the goods and lets go of it; then the 
stuff is so that you can guide it any way; in a feed-roller it holds 
the goods always tight in one position. 

Cross-int. 47. Then you mean that when the four-motion feed has 

dropped down and let go of the goods you can then guide it? 
107 A. Yes, sir; I can guide it then, and also when it holds, 
before it drops down. 

Cross-int. 48. But you can’t do that with the roller-feeds because 
they hold the goods ail the time ? 

A. I cannot. 
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Cross-int. 49. Can you do this while the needle is in the goods if 
the needle-bar is not-aswinging one, but the needles play str: aight up 
and down? 

A. I ean’t turn any goods while the needles are in it. 

Cross-int. 49}. If curved goods are fed through a quilting-machine 
faster at one edge than at the other that will make the stitches at 
the edge where it is fed faster longer than the stitches at the other 
edge, will it not? 

A. Yes, sir. 

Cross-int. 50. Is there a separate adjustment for each of the feeds 
on your four-motion feed-machine ? 

A. No, sir; they are all in one shaft. 

Cross-int. 51. Do you mean to say that if you adjust the throw of 
one by means of the screw you have mentioned that that adjusts 
the throw of all the feeds? 


A. It wwe? yes. 
Cross-int. 52. Then why did you say that you did not know 


whether or ae one feed could be adjusted so as to have a greater 
throw than any one of the other feeds? 

A. I did not say so; I said in the other answer that I did not 
know ; that related to the feed ; this relates to setting the stitches, 
making them long or short. 

Cross-int. 53. What is the difference between adjusting a feed so 
as to increase its speed of feeding in a four-motion feed and adjusting 
it to make a longer stitch ? 

A. There is no difference at all. 

Redirect by Mr. Plympton: 

Redirect Int. 54. Do you wish to be understood in your answer to 
the last cross-question as saying that by adjusting the feed in the 
four-motion feed-machine for regulating the stitches of the machine 
that such adjustment will enable the feed to feed one side of the 
goods through the machine faster than the other side ? 

A. No, sir. 
108 Redirect Int. 55. What do you mean by your answer to the 
53d cross-question then ? 

A. Well, | mean by adjusting the feed to faster speed is the same 
as giving the machine a longer stitch. If I set the feed to make a 
longer stitch it has to tr: avel further than before. That is what I 

call faster speed. 

Redirect int. 56. Now, in setting this feed to regulate the stitch, as 
you have described, are all the foad- dogs set at the same time or do 
you have to adjust each dog separately : ? 

A. They are all set at the same time fe one and the same opera- 
tion and by the same screw, because they are all on one shaft. 


Recross by Mr. WrrMoreE : 
Recross-int. 57. How are tl : 
vecross-Int.o/. How are the feed-dogs, as you term them, fastened 


to the shaft? 
A. They are fastened to the shaft by a spring. 
WILLIAM WIESE. 
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Subscribed and sworn to before me this 24th day of April, 1882. 
ROBERT JACKSON, 
Special Examiner. 


APRIL 257TH, 1882. 

Met pursuant to adjournment. 

Counsel present as before. 

‘The witness Wiese desires to correct his answer to the last recross- 
question, in which he said that the feed-dogs are fastened to the 
shaft by a spring, as follows: 

This statement of mine was an error. What I should have said 


and intended to say was that the shaft passes through the feed-dogs, 
to which they are fastened by a set-screw in each dog. 


BR. J, 
109 JOHN Boyp ELtot, a witness on the part of the defendant, 
being duly called, sworn, and cautioned and examined by 


Mr. PLymprom, says as follows : . 


Int. 58. What is your name, age, residence, and occupation ? 

A. My name is John Boyd Eliot; age, 54 years; residence, New 
York city, and my occupation is a mechanical engineer and solicitor 
of patents, and for the last 25 or 30 years have been much occupied 
in testifying as an expert in patent causes. 

Int. 59. What experience, if any, have you had in matters relat- 
ing to mechanical construction, particul: arly as applied to sewing- 
machines and their mechanism ? 

A. lam generally familiar with the principles of mechanics as 
applied to the various branches of the aris, and am_ practically 
familiar with the construction and mode of operation of nearly or 
quite all the sewing-machines that have been produced and are 
at present in operation ; have often solicited patents for various 
kinds of sewing-machines, and have often testified as an expert in 
litigations involving such machines. 

Int. 60. —. 

Defendant’s counsel offers in evidence certified copy of the origi- 
nal patent of August Beck, dated May Ist, 1877, No. 190,184, and it is 
marked “ Defendant’s Exhibit B;” also a certified copy of the first 
reissue of the above patent, dated 29th of January, 1878, No. 8068, 
which is marked “ Defendant’s Exhibit C;” also a certified copy 
of the reissue of the above reissue, dated the 24th of February, 1880, 
No. 9097, which is marked “ Defendant’s Exhibit D;” also a certi- 
fied copy of letters patent granted to August Beck on the 16th of 
February, 1875, No. 159,884, “which is marked “ Def’t’s Exhibit A.’ 


Int. 61. Have you examined and do you understand the four ex- 
hibits above named, viz., A, B, C, and D? 
A. I have carefully examined said exhibits and believe I under- 
stand them. 
110 Int. 62. Have youexamined the defendant ssewing-machine 
at 584 Hudson street, classed as the four-motion feed-ma- 
chines and the roller feed-machines 
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A. I have examined said machines and understand their con- 
struction and mode of operation. 

Int. 63. Have you read the testimony of complainant’s expert, 
Henry B. Renwick, concerning said machines ? 

A. I have. 

Int. 64. Mr. Renwick states, in answer to the 6th direct question, 
that the rollers on the shaft of the defendant’s roller feed machines 
were moved by pawls and ratchet-wheels through the intervention 
of changed gears, and the shaft on which the rollers were supported 
was cut in two, a long, rough roller serving as a sleeve to keep the 
two parts of the shaft in line. This feeding shaft was, therefore, in 
fact, two shafts having the same axis. He also said. in the same 
answer that the revolution of these rollers was practically, though 
not absolutely, continuous. Now, what can you say in reference to 
these statements of Mr. Renwick ? 

A. I can say that I have examined the said roller feed machine 
very carefully and have experimented with it, and I find that the 
feeding devices are not only practically continuous in their move- 
ment, but “absolutely ” so—i. e., they do not stop in their feeding 
operation when the machine is in motion—and in order that such 
a continuous motion may be performed by the feeding devices the 
needles are so arranged as to be carried along with the fabric and 
by it during the time that the needles are in the fabric. 

This continuous motion is produced by means of two eccentrics 
on a driving-shaft operating two pawls, which engage with ratchet- 
wheels on the feed roller shaft, and their arrangement is such that 
before one pawl ceases its operation in turning the feed roller shaft 
the other pawl begins to feed, and the result is that the feed-roll is 
not allowed to stop while the machine is in motion. 

To compensate for this continuous movement, the needle-carrier 
is pivoted so as to permit the needles to be slightly vibrated or car- 
ried forward with the fabric during the time that they are forming 
the stitches within it—i. e., descending into it, resting while the 
shuttles pass through the loops of the needle thread, and again rise 

up out of the fabric; and, in addition to this vibratory motion 
111 = of the needles, the holes in the cloth- plate into which the 

needles descend, instead of being round, as usually made in 
sewing-machines, are made oblong to permit the swinging or vibra- 
tion of the needles. 

I can further say that, instead of there being any conical or con- 

‘al-shape feed-rolls in the said machines and “extending from one 
ies of the fabric to the other, they are simply two short cylinders 
of equal diameter located near the outer edges of the fabric and with 
bearing rolls of similar size and shape resting upon them, between 
which the fabrics to be quilted or sewed together r are passed. 

Beth pairs of these rolls take their motion from the same driving- 
shaft through the double pawls and ratchet-wheels which I have 
already spoken of, but when it is desired to change the speed of one 
edge of the fabric to move faster than the other an intermediate gear- 
wheel is introduced in the same manner as is used in a screw-cutting 
lathe to change the feed as may be desired. Consequently I do not 
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agree with Mr. Renwick in his testimony in this case as to the use 
of conical rolls or rolls that extend substantially across the surface 
of the fabric, or to feeding devices of any kind that are intermittent 
in their action when considering the roller feeding machine of the 
defendant. 


R. J. 
Adjourned to April 25th at 11 a.m. 
APRIL 25TH, 1882. 
Met pursuant to adjournment. 
The examination of the witness Exror continued: 

Int. 65. Mr. Renwick, the complainant’s expert, further says, in 
answer to the 6th direct question, in referring to the 2d class of 
four-motion feed-machines of the defendant, that the feed-bars could 
be moved backward and forward so as to regulate the length of the 
stitches, and could be altered by moving the parts spoken of (7. e., 
the set-screws in the slots of the levers that work against the cams) 
up and down in the slots of the lever, and when adjusted so 

that the feeding surfaces move each a greater distance than 
112 =the other, commencing at one edge of the cloth and ending 

at the other edge thereof, they have precisely the same mode 
of operation as the conical feed-rollers in the reissue 9097. What 
can you say regarding this statement of Mr. Renwick ? 

A. I can say, concerning such a statement, that the construction 
and organization of the several parts of said machines are such as to 
preclude the possibility of such a movement, even though such an 
adjustment were made (which adjustment, I understand both from 
the operators that used said machine and also from Mr. Weise, is 
never made). 

But assuming that the set-screws in the slotted levers were moved 
farther down in the slots, as suggested by Mr. Renwick, to give the 
feed-bars at one side of the machine a greater throw than the bars 
at the other side, even then the movement that he anticipates would 
not be accomplished, for the reason that the feed levers are attached 
firmly to the rod which moves them back and forth by having the 
rod pass directly through the holes in their outer ends, and a set- 
screw is provided in the outer end of each lever or feed-bar to hold 
it firmly upon the rod which carries them. 

The other ends of said levers have their roughened surfaces ex- 
tending up through holes in the cloth-plate, and these holes are 
made of the exact width of the feeding surfaces, or so nearly so that 
the ends of the feed-levers fit closely in the sides of said holes, and 
the cloth-plate thereby serves as a guide to said feed-levers. 

Now, inasmuch as these feed-levers extend at right angles from 
the rod that carries them about four and one-half inches on one 
side of said rod, it is evident that if the rod be vibrated at one end 
to a greater distance than at the other, as suggested by Mr. Renwick, 
the sides of the feed-levers will be forced laterally against the sides 
of the holes in the cloth-plate, and the result is that the two sur- 
faces will thereby be cramped together so as to prevent the feed-bar 
9—109 
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A. I have examined said machines and understand their con- 
struction and mode of operation. 

Int. 63. Have you read the testimony of complainant’s expert, 
Henry B. Renwick, concerning said machines ? 

A. I have. 

Int. 64. Mr. Renwick states, in answer to the 6th direct question, 
that the rollers on the shaft of the defendant’s roller feed machines 
were moved by pawls and ratchet-wheels through the intervention 
of changed gears, and the shaft on which the rollers were supported 
was cut in two, a long, rough roller serving as a sleeve to keep the 
two parts of the shaft in line. This feeding shaft was, therefore, in 
fact, two shafts having the same axis. He also said. in the same 
answer that the revolution of these rollers was practically, though 
not absolutely, continuous. Now, what can you say in reference to 
these statements of Mr. Renwick ? 

A. I ean say that I have examined the said roller feed machine 
very carefully and have experimented with it, and I find that the 
feeding devices are not only practically continuous in their move- 
ment, but “absolutely ” so—i. e., they do not stop in their feeding 
operation when the machine is in motion—and in order that such 
a continuous motion may be performed by the feeding devices the 
needles are so arranged as to be carried along with the fabric and 
by it during the time that the needles are in the fabric. 

This continuous motion is produced by means of two eccentrics 
on a driving-shaft operating two pawls, which engage with ratchet- 
wheels on the feed roller shaft, and their arrangement 1s such that 
before one pawl ceases its operation in turning the feed roller shaft 
the other pawl begins to feed, and the result is that the feed-roll is 
not allowed to stop while the machine is in motion. 

To compensate for this continuous movement, the ueedle-carrier 
is pivoted so as to permit the needles to be slightly vibrated or car- 
ried forward with the fabric during the time that they are forming 
the stitches within it—i. e., descending into it, resting while the 
shuttles pass through the loops of the needle thread, and again rise 

up out of the fabric; and, in addition to this vibratory motion 
111 ~=of the needles, the holes in the cloth-plate into which the 

needles descend, instead of being round, as usually made in 
sewing-machines, are made oblong to permit the swinging or vibra- 
tion of the needles. 

I can further say that, instead of there being any conical or con- 
ical-shape feed-rolls in the said machines and extending from one 
edge of the fabric to the other, they are simply two short cylinders 
of equal diameter located near the outer edges of the fabric and with 
bearing rolls of similar size and shape resting upon them, between 
which the fabrics to be quilted or sewed together are passed. 

Beth pairs of these rolls take their motion from the same driving- 
shaft through the double pawls and ratchet-wheels which I have 
already spoken of, but when it is desired to change the speed of one 
edge of the fabric to move faster than the other an intermediate gear- 
wheel is introduced in the same manner as is used in a screw-cutting 
lathe to change the feed as may be desired. Consequently I do not 
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agree with Mr. Renwick in his testimony in this case as to the use 
of conical rolls or rolls that extend substantially across the surface 
of the fabric, or to feeding devices of any kind that are intermittent 
in their action when considering the roller feeding machine of the 
defendant. 


Rn. d. 
Adjourned to April 25th at 11 a. m. 
Aprit 25TH, 1882. 
Met pursuant to adjournment. 
The examination of the witness ELior continued: 


Int. 65. Mr. Renwick, the complainant’s expert, further says, in 
answer re the 6th direet question, in referring to the 2d class of 
four-motion feed-machines of the defendant, that the feed-bars could 
be moved backward and forward so as to regulate the length of Ae 
stitches, and could be altered by moving the parts spoken of (7. e€., 
the set-screws in the slots of the levers that work against the aaa 
up and down in the slots of the lever, and when adjusted so 

that the feeding surfaces move’each a greater distance than 
112 _~—sithe other, commencing at one edge of the cloth and ending 

at the other edge thereof, they have precisely the same mode 
of operation as the conical feed-rollers in the reissue 9097. What 
can you say regarding this statement of Mr. Renwick? 

A. I can say, concerning such a statement, that the construction 
and organization of the sev veral parts of said machines are such as to 
preclude the possibility of such a movement, even though such an 
adjustment were made (which adjustment, I under stand both from 
the operators that used said machine and also from Mr. Weise, is 
never made). 

But assuming that the set-screws in the slotted levers were moved 
farther down in the slots, as suggested by Mr. Renwick, to give the 
feed-bars at one side of the machine a greater throw than the bars 
at the other side, even then the movement that he anticipates would 
not be accomplished, for the reason that the feed-levers are attached 
firmly to the rod which moves them back and forth by having the 
rod pass directly through the holes in their outer ends, and a set- 
screw is provided in the outer end of each lever or feed-bar to hold 
it firmly upon the rod which carries them. 

The other ends of said levers have their roughened surfaces ex- 
tending up through holes in the cloth-plate, and these holes are 
made of the exact width of the feeding surfaces, or so nearly so that 
the ends of the feed-levers fit closely in the sides of said holes, and 
the cloth-plate thereby serves as a guide to said feed-levers. 

Now, inasmuch as these feed-levers extend at right angles from 
the rod that carries them about four and one-half inches on one 
side of said rod, it is evident that if the rod be vibrated at one end 
to a greater distance than at the othe r,as suggested by Mr. Renwick, 
the sides of the feed-levers will be forced }: iterally against the sides 
of the holes in the cloth-plate, and the result is that the two sur- 
faces will thereby be cramped together so as to prevent the feed-bar 
9—109 
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from working back to give the proposed motion, or if it slides back 
at all it will only have the motion of the shortest throw of the cam- 
wheel. 
113 [ found, by experimenting with the machines with reference 
to such a movement, that sometimes the feed-bar would stick 
so as not to feed at all to give the proper length of stitches, but that 
generally it would move back in a straight line, being guided by 
the ends of the feed-bars working in the rectangular hole in the 
cloth-plate. 

To illustrate my meaning I have made a diagram to show the, 
position of the feed-bars in connection with the rod that carries 
them and their position in the cloth-plate. 

These are nade about full size, as represented in the defendant’s 
machines. 

The c'oth-plate is represented at A, the feeding surfaces at B, ex- 
tending up through the holes in the cloth-plate; the rod that carries 
the feed-bars is shown at C,and it extends through holes in the ends 
of the bars, and they are fastened by set-screws extending through 
the bars to fasten them upon the rod. 

Now, if one end of the rod C is moved further than the other 
end, say the distance indicated by the line E, then the end of the 
feed-bars at G would have to be tilted or foreed over to correspond 
with the line D, or to give tke amount of feed between C and F 
would require as much space as between the side of the feed-bar and 
the line D, as is indicated at G, but there is not so much space be- 
tween the sides of the feed-bar and the holes in the cloth-plate, and 
therefore, as the machine is constructed, the supposed advancement 
of the bar at one end cannot be produced, or at least to any practi- 
cal effect, as suggested by Mr. Renwick. 

I further observed that there were marks in these machines, on 
the outer side of the frame, where these feeding adjustments are 
made, to indicate the points for moving the set-screws for varying 
the length of stitches, and I find that those were intended to set the 
screws so that the same length of feed would be produced at each 
end of the cloth-plate, or so that the feed-bars would work easily in 
the holes in the cloth-plate and without cramping on either side. 

The sketch referred to by the witness in the above statement is 
offered in evidence by defendant’s counsel, and is marked Exhibit 
“ Eliot’s Sketch.” 

114 Int. 66. What is the construction and operation of the 

presser-feet in the two classes of the defendant’s machines— 
i. ¢. the roller-feed and four-motion feed, as you discovered when 
investigating them ? 

A. They were merely flat pieces or strips of metal that were sup- 
ported at each end by rods, by which they were lifted and caused to 
descend, to rest upon the fabric in close proximity to the needles, 
in substantially the same manner as the presser-feet operate in any 
of the well-known sewing-machines, and have operated for the last 
twenty or twenty-five years. 


“7 
‘ 
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Int.67. Now,state whether or not you find inthe defendant’s ma- 
chines, or any of them, the combination with each and ev rery nee- 
dle-bar or holder and annular vertically yielding presser-foot at- 
tached to and moving up and down with the bar and surrounding 
the needle, the presser-foot being composed of spirally coiled wire 
springs, as specified -in the complainant’s original letters patent, 
defendant’s Exhibit B,and referred to in the first and second claims 
thereof. 

A. No; I do not find any such device in the defendant’s machine, 
but, on the contrary, as I have already stated, the devices that cor- 
respond to the presser-feet in the defendant’s machines are plain 
flat surfaces, consisting of a single bar that extended the entire 
width of the machine or the fabric to be sewed, and works in front 
of the row of needles and in close proximity to them, and there is 
no spiral spring, or any device corresponding to it, surrounding any 
of the needles or connected with them. 

Int. 68. What is the mechanism, as you understand it, for actu- 
ating the feeding devices so that the length of the feed may be 
varied at pleasure, or, in other words, for changing the feed in the 
defendant’s two classes of machines’? Please state fully and partic- 
ularly. 

A. In the defendant’s machine, which has the rolls for carrying 
the goods, the method of changing the feed, as I have already ex- 
plained in a previous answer, consists in introducing what are 
termed “change wheels ”—i. e. wheels having different numbers of 
teeth, sothat the motion of the rolls will be increased or diminished 

according to the variations in the number of teeth. 
115 In the four-motion feed machines the variation of the feed 
for the different length of stitches is accomplished by mov- 
ing a set screw up and down in a slotted lever at each end of 
the rod that carries the feed-bars, thereby changing the fulcrum of 
the levers that vibrate the feed-bars, and which are operated by 
eccentrics or cams on a shaft at the lower end of the levers. 

Int. 69. How does this mechanism for changing the feed corre- 
spond with or differ from the devices described and claimed for per- 
forming the same work in the complainant’s original patent No. 
190,184—Defendant’s Exhibit B? 

A. They are substantially different. The devices for regulating 
the movements of the feed mechanism in Beck’s original patent are 
very similar to the old friction-cluteh mechanism for operating the 
feed in an early Singer sewing-machine, which consisted of a pair 
of clamping devices embracing a flange on the face of a wheel 
mounted on a feed-wheel shaft, said pair of clamping devices being 
operated in one direction by a spring and in the other by a cam or 
eccentric on a revolving shaft. 

In the original patent to Beck a new ys me nt is introduced into 
this old feeding mechanism in the form of a “ pivoted lever,” with 
a set screw In its shortest end for tie rarhaede of varying the le ngth 
of the vibratory throw of said lever to vary the length of the 
stitches. 

This lever is introduced between the old form of devices and the 
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eccentric or cam-wheel that operates the feed mechanism, and de- 
pends upon the “lost motion” between the lever that forms one 
of the jaws or clamping devices on the feed-roll shaft and set screw 
in the end of said lever for varying the length of stitches, and this 
“ vibratory pivoted lever” constitutes the new element for operat- 
ing the feed mechanism in the Beck patent in contradistinction to 
the old feeding devices used in the Singer sewing-machine, and 
which was also used in saw-mills for moving the carriage thirty or 
forty years ago, and this lever forms one of the distinctive elements 
in the third and fourth claims of the original Beck patent, and it 
depends, as I have already said, for its variable movements upon 
the “lost motion” between the end of the set screw in the end of 

the lever and one of the arms of the friction-clutch, a feature 
116 that would make it practically worthless in any sewing-ma- 

chine running at a high rate or even at a moderate rate of 
speed. 

Now, there is no such device, or anything corresponding to it, 
used in the defendant’s machines for varying the length of stitches, 
or in connection with the feed motion or feeding mechanism of said 
machines. 

Int. 70. Now, from your knowledge of the construction and opera- 
tion of all the defendant’s machines, state wherein such machines, 
or any of them, employ the elements of the combinations recited 
in the first and second claims of the complainant’s reissue No.. 
9097. 

A. I do not find in any of the defendant’s machines the combina- 
tion of devices as specified and claimed in either the first or the 
second claims of said patent, and for the reason already stated sub- 
stantially in my previous answers. | 

But to refer more specifically to the machines, when compared 
with the claims of the said patent, the feeding device specified in 
the said reissue isa “ device operating intermittingly in the intervals 
between the formation of the stitches,” and “which extends and 
operates substantially across from edge to edge of the conical strip 
Gf goods.” Now, as already explained by me, the feeding devices in 
the roller machines of the defendant operate continuously while the 
machine is in motion, and not “intermittingly;”’ and therefore if 
there is any difference between a thing that is moving and a thing 
that is stopped there is that difference certainly between the feeding 
devices in the defendant’s roller machine and the first claim of com- 
plainant’s reissue patent. 

As to the phrase in the claim which requires the feeding device 
to extend from “edge to edge of the conical strip of goods,” I can 
say, if it means anything at all, it means that the feeding surfaces 
are not to be limited to a pair of small nipping-wheels or feed-rolls, 
catching upon the two opposite edges of the fabric to be quilted. In 
other words, such a phrase does not mean that the feeding surface 
may be only one-sixth or one-eighth or one-tenth of the distance 
across the surface of the fabric or goods, but must be such a surface 
as is represented in the conical feed-rolls, as shown and described in 
complainant’s reissue patent 9097,and which are specifically men- 
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tioned as one of the elements in the second claim of the said 
117 ~—srreissue, and which extends and forms a bearing surface en- 
tirely across the surface of the goods to be sewed. 

Now, as to the other class of machines of the defendant which 
have the four-motion feed, I have already explained, both in de- 
scription and by a diagram, that the fabric or goods is not advanced 
faster on one edge than the other by the feeding mechanism con- 
tained in said machines, but that the advancement or change of 
direction of the material is accomplished by the operator in pre- 
cisely the same manner as is done on the ordinary sewing-machine 
that has the four-motion feed, or, for that maiter, any of the prac- 
tical feeding devices, and which consist in properly directing the 
fabric to be sewed towards the feeding devices and before it is actu- 
ally clamped between them, and therefore permits any kind of cur- 
vature of seams or stitching to be made, an operation that cannot 
be performed when the fabric is clamped or pinched between two 
surfaces that extend entirely across it. 

And here I may remark that the organization of the defendant’s 
machines having the four-motion feed makes them greatly superior 
to the machines having conical feed-rolls, shown and described in 
complainant’s patent, for the reason that the four-motion feed, as 
in the ordinary sewing-machines, permits any change of direction 
of the fabric desired, so that any sorts of figures or forms of curva- 
tures or angles can be made; whereas, by the use of the conical feed- 
rolls the fabric must be eut to suit the exact shape of the cones, or 
the cones must be formed to suit the shape of the fabric, and when- 
ever a new shape, as, e.g., of a shirt, is required, a corresponding pair 
of feed-rolls must be introduced with the machine. 

Further examination is adjourned to Thursday, 27th April, 1882, 
at 10 a. m. 

R. J. 
APRIL 27, 1882. 

Met jpursuant to adjournment and adjourned to May 1, 1882, at 

11 a. m., at same place. 


R. J. 
1158 May 1, 1882. 
Met pursuant to adjournment and adjourned to May 5, at 
same time and place. 
R. J. 
May 5, 1882. 
Met pursuant toadjournment and adjourned, at request of plaintiff’s 
counsel, to May 8, 1882, at same time and place. 


R. J. 


70 LOUIS DRYFOOS Vs. WILLIAM WIESE. 


May 8, 1882. 

Met pursuant to adjournment. 

Cross-examination of witness Error by counsel for complain- 
ant: 

Cross-int. 71. In the roller feed-machine of the defendant did you 
observe whether the fabric moved while the shuttles were passing 
through the loops of the needle-thread ? 

A. It did; it was constantly in motion, being carried both by the 
feed-rolls and the needle. 

Cross-int. 72. Did you see any conical strips quilted on the de- 
fendant’s four-motion feed-machine ? 

A. I did see several pieces, amounting at different times to some 
yards. 


. 


Cross-int. 73. What was the width of the strips ? 


A. The first that I saw I think were at least a yard wide, although 
the quilted portion was only about 9 or 10 inches; the material was 
intended for ladies’ skirts, and the quilted portion was on the edge 
of the fabric intended for the bottom of the skirt; then I tried ex- 
periments at different times with narrower strips, say six, eight, or 
ten inches, probably. 

Cross-int. 74. What were the dimensions of the holes in the cloth- 
plate through which the feed-bars worked in the machine last men- 
tioned ? ) 

A. I did not measure them with a rule, but I should judge that 
they were about 3 an inch wide and perhaps ? of an inch in 


length. 
119 Cross-int. 75. Did you measure the roughened surface of 


the feed-bar? 

A. I did not; but I noticed that it fit nicely in the sides of the 
holes, as I have already explained, and it was substantially a square 
surface, the holes being made sufficiently long to allow the move- 
ment of the roughened surface to move in the direction of their 
length equai to the required length of stitches; in other words, they 
fit so nicely in holes as to serve as guides in their backward and 
forward movement. 

Cross-int. 76. Was there on the machine a separate adjustment for 
each end of the shaft carrying the feed-bar, represented in your sketch 
ey * Or” 

A. There were. 

Cross-int. 77. When it was desired to alter the length of stitch 
were there any means provided in the machine for securing precisely 
the same adjustment at both ends of the bar C, or did the uniformity 
of the adjustment depend solely upon the eye of the adjuster ? 

A. As | have already explained, there were little marks formed 
upon the outer sides of the frame of the machine in such relative 
position to the end of the set screw as to assist the operator in adjust- 
ing the feed so as to be equal at each end, and furthermore (I can 
say that if such adjustment were not made the effect would be to 
operate the said feed-bar by one cam instead of both, or to lock the 
sides of the feeding surfaces so as to prevent them from moving at 
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all) there was no other special provision for said adjustment except 
the eye of the operator. 


(The portion in parenthesis objected to as irresponsive.) 


Cross-int. 78. Did you measure the distance between the guide- 
marks mentioned in your last answer? 

A. No; I did not. 

Cross-int. 79. Did you notice how many there were on each side? 

A. I did not; I noticed two or three, but I am not certain whether 
there were more. 

Cross-int. 80. About what was the distance between the 
120 =guide-marks, according to your recollection, if you have any 
on that point? 

A. About a } of an inch. 

Cross-int. 81. Would not the crowding of the feed-bar against the 
side of the slot, as illustrated in Defendant’s Exhibit “ Eliot’s 
Sketch,” to an extent sufficient to stop the feed, depend first on the 
amount of difference between the throw of the different ends of the 
bar “C,” and, secondly, on the rigidity of the attachment of the feed- 
bars to the said bar “C?” 

A. Yes. (But I may here remark that the bar “C” isa rod of iron 
over } an inch in diameter, and it fits nicely in holes formed in the 
ends of the feed-levers, and when they are adjusted in proper posi- 
tion they are fastened by set screws extending through the ends of 
the feed arms, so that there is no chance for play or vibration in that 
portion of their structure.) 

(Words in parenthesis objected to as irresponsible.) 

Cross-int. 82. Taking a conical strip of the curvature that you saw 
fed through the machine we are now speaking of, and suppose that 
strip was fed through a machine by a feed having the requisite 
greater length of throw or operation at one end to enable it to be fed 
through smoothly and continuously, how much greater would the 
length of feed required be at the edge when the feed was longest 
than at the edge when the feed was shortest? | 

A. That would depend upon the degree of curvature given to the 
strip on the angles that were required to make the conical- -shaped 
pieces referred to. I did not measure either of said angles or curves, 
neither do I believe any particular angles or curves can be fed regu- 
larly and continuously and smoothly through such machines with- 
out the constant assistance of the operator, the same as is done in 
the ordinary sewing-machine, and especially when such material is 
used having variable thicknesses, and with batting as is used in such 

quilted fabrics. Of course, if some particular angle or cur- 
121 vature be assumed, it is very easy to determine what the dif- 

ferences would be between the radii at different points from 
the centre. 

Cross-int. 83. For the purpose of obtaining the result mentioned 
in the complainant’s patent, 9097, as secured by the feed feeding 
faster at one end than tue other, it is a sufficient increase of feed at 
the end requiring the fastest feed, is it not, if that end feeds faster 
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by the length which the outer circumference of the strip exceeds 
that of the inner circumference of the strip for the distance between 
two radii from a common centre, 


Common 
Centre. 


as illustrated in the rough sketch first made on the record in which 
the difference inquired of is indicated by the difference between the 
lines a 4 and a’ b’? 

A. Assuming that an increment of feed on one side of the goods 
faster than on the other is the result secured in the said patent of 
the complainants, then such increment would be equal to the dif- 
ference between two radii taken at the points of intersection between 
the outer and inner circumference of the strip, or, as on the sketeh, 
the difference between a 6 and a’ b’. 

Cross-int. 84. What was the increment effected by the change- 
gears in the defendant’s roller-machine? 

A. I did not measure the difference, but it was equal to the dif- 

ference between the outer and inner circumference of the 
122 circle of the fabric, whatever that might be, i. ¢., assuming that 

the direction of the fabric would not be affected in any man- 
ner by the operator. 

Cross-int. 85. Have you any recollection sufficient to give an esti- 
mate of the increment of feed affected by said change gears in the 
instances in which you saw them used ? 

A. I have not any certain recollection. My impression is that it 
would probably be equal to three-fourths of an inch in twelve 
inches. ‘That is a mere guess. 


J. BOYD ELIOT. 
Subscribed and sworn to before me this 9th day of May, 1882. 
ROBERT JACKSON, 


Special Kxaminer. 


Adjourned to May 9, 1882, at same time and place. 


~~ + 
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May 9, 1882. 
Met pursuant to adjournment. 
Defendant’s counsel offers in evidence certified copy file-wrapper 
and contents of Beck’s first reissue, No. 8063, dated January 29, 
1878, which is marked “ Defendant’s Exhibit E.” 


Adjourned to 12 m. of this day, at the office of the complainant’s 
counsel. 
R. J. 
Met pursuant to adjournment. 
Surrebutting testimony on the part of defendant taken by consent 
on this 29th day of May, 1882. 
Counsel present as before. 


The witness, WitttAM Wetse, being recalled, and, in answer to 
interrogatories propounded by Gitpert M. PLymMpron, defendant’s 
counsel, says: 

Int. Sb. Look at the complainant’s wooden model of a four- 

123 ~=motion feed-machine, and state in what respect it resembles 

or differs from the four-motion feed-machine of the Union 
Machine Perforating Company. 

A. It differs in every respect from the company’s machine. In 
the first place the arrangement of the feed-dogs, or what Mr. Ren- 
wick has called the taiis of the feed-dogs, are attached to their 
operating-rod in a manner wholly different from that of the com- 
pany’s machine. In this-wooden model the tails of the feed-dogs 
are loosely placed on their supporting or operating rod with loose 
sleeves between each tail, so that each of the feed-dogs or their tails 
will easily and freely have a certain amount of side play, and, be- 
sides, the arms of the feed-dogs are, in proportion to the size of the 
machine, more than twice as long as the arms in the company’s 
machines, and these arms are very much thinner and easily bent 
or are not as rigid as our feed arms, all of which is different from 
our construction. 

Int. 87. What effect is produced by constructing and arranging 
the feed-dogs in the manner shown in the complainant’s wooden 
model referred to? : 

A. The effect is that in this wooden model you can shove up one 
end of the rod supporting the tails of the feed-dogs without causing 
the dogs to bind in the slots in the cloth-plate, because the tails, 
being loose and allowed to play on their rod, will accommodate 
themselves to the changed position, which would not be the case if 
the arms of the feed-dogs were thick and rigid and rigidly fixed to 
the rod which passes through their tails, as in the defendant’s 
machines. This wooden model seems to have been made for the 
purpose of illustrating il process of construction that will permit 
the feed to be adjusted to feed faster on one side or edge of a skirt 
than on the other: in that respect it also difters from the defend- 
ant’s machines, which are not made for that purpose and cannot be 
fused for any such purpose, for in defendant’s machine any attempt 
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at such an adjustment would at once result in jamming the feed- 
dogs in the slots in the cloth-plate, I am very certain. 

Int. 88. What other differences exist between the wooden model 
referred to and the defendant’s machine? 

A. Another difference I see is that the presser-rollers on top of 
the cloth-plate in the wooden model are much wider than in the 

defendant’s machine. 
124 In the defendant’s machine these feed-rollers are just long 
enough to cover the slots in the cloth-plate, the effect of which 
is that the goods to be sewed on defendant’s machine can be guided 
much easier by hand to any angle than they could be with such 
rollers as are on the wooden model. 

Another difference is that the driving-shaft is much nearer the 
slots in the cloth-plate in our machine, and the mechanism for con- 
veying motion from the driving-shaft to the feed-dogs in defendant’s 
machine is entirely different from the mechanism in the wooden 
model. 

Int. 89. Have you anything that will show how the tails of the 
feed-dogs are fixed to the rod in the defendant’s machine? And, ifso, 
produce it. 

A. Yes; I have here one of the actual rods and the feed-dogs taken 
out of one of the defendant’s machines, and it is precisely like all 
the others that we use of this kind, and it was taken out of one of 
our machinesand brought down here for the purpose of this exami- 
nation. 


(The shaft and feed-dogs produced by the witness are offered in 
evidence by the defendant and marked “ Defendant’s Exhibit Feed- 
Dogs.)” 


Int. 90. Now, look at the complainant’s wooden model of a roller 
feed-machine, and state whether that is like or different from the 
defendant’s machine? 

A. It is very different; in the first place the feed-rolls in this 
wooden model have an intermittent motion, whereas in the defend- 
ant’s machine the rollers revolve continuously; in this wooden 
model the feed-rolls are revolved by two opposite cranks, which, 
together with the pawls and ratchets, necessarily give an intermit- 
tent motion of the feed-rollers; whereas, in the defendant’s machine 
the feed-rollers are operated by eccentric cams fixed on one shaft 
(the driving-shaft), in such a way as to enable one eccentric cam to 
continue imparting motion before the other eccentric cam has ceased 
doing so, and these eccentric cams on the defendant’s machine are 
so arranged in relation to each other that the motion is taken up 
and continued by one eccentric cam before the other eccentric cam 
has completed three-fourths of its revolution, leaving one-fourth of 

a revolution of each eccentri¢ as a lap. 
125 Int. 91. Have you anything to show how the cams of the 
defendant’s machine are made? 

A. Yes; I have here two of the original patterns from which the 

eccentric cams of the defendant’s roller machine were made or 
finished up by; they are the original templates, and the eccentric 
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‘am on the defendant’s machine is made accurately to correspond 
with the shape or outline of these patterns or templates. 


The patterns or templates produced by the witness are offered in 
evidence by the defendant and are marked “ Defendant’s Exhibit 
Templates.” 

Int. 92. Does the wooden model roller-machine differ in any other 
respect from the defendant’s machine? ; 

A. Yes; in the “Exhibit Wooden Model Roller-Machine” the 
feed-rolls are six in number, and placed below the bed-plate, in 
which position the machine could not work in practice, for the 
reason that it leaves no room for the shuttle-race and shuttles. 

The wooden model is, therefore, wholly an impracticable machine, 
and, besides, each of these six rolls of the wooden model seem to be 
substantially the same diameter, so that all of the rolls in this wooden 
model would feed to some extent, making practically a continuous 
feed-roll across the machine from one side to the other, or across 
the bed-plate, which is not the case with the defendant’s machine, 
it having but two feed-rolls on each side of the machine, with two 
or three intermediate rolls having smooth surfaces, and much smaller 
in diameter than the feed-rolls, so that they, these intermediate rolls, 
shall not feed the goods, but only operate to keep the goods from 
wrinkling. 

Another difference between the wooden model and the defendant’s 
machine is that there are but two pressure rollers, one over each 
feed-roll at the side of the machine, so that the intermediate rolls 
‘annot feed, whereas in this wooden model there is a long pressure 
roller between the feed-rollers, which will cause the intermediate 
rollers to feed the goods to some extent, making practically in the 

wooden model feed-rolls which extend entirely across the 
126 width of the machine, which the defendant’s does not, as 
before stated. 

There are other details of construction in this wooden model 
which are different from the defendant’s machine. 

Int. 93. State generally the weight and size of each of the defend- 
ant’s two machines—the roller and four-motion feed-machines. 

A. They are each about six feet long, five feet high, and weigh 
about one ton each. 

Int. 94. Look at the Complainant’s Exhibits “ Specimen Conical 
Quilted Skirt” and “ Exhibit Specimen Skirt,” and state whether 
either one of those skirts were made on either of the defendant’s 
machines. 

A. No; neither of them. I ascertained this fact from an inspec- 
tion of the stitches in the exhibits, which stitches are not like the 
defendant’s, and also from the fact that defendant’s machines never 
made a quilting of the pattern shown in Plaintiff's “ Exhibit Speci- 
men Skirt No. 2,” and because in Complainant’s “ Exhibit Specimen 
Conical Quilted Skirt,” aside from the difference in the stitches be- 
tween it and the defendant’s skirt, I observe that there are twenty 
stitches in the side of each angle, whereas in the defendant’s machine 
the number of stitches is different. 

WILLIAM WIESE. 
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Subscribed and sworn to before me this 29th day of May, 1882. 
ROBERT JACKSON, 
, Special Examiner. 


J. Boyp Exrort, defendant’s expert, being recalled, testifies as fol- 
lows: 


Int. 95. Have you examined the complainant’s models, and have 
you read Mr. Renwick’s testimony concerning the said models, and 
what can you say concerning the correctness or Incorrectness of said 
models, as compared with the defendant’s machine? 

A. I have examined said models and read the testimony referred 
to, and have made the comparison called for in the question, and | 

find that neither of said models are correct in any respect, but 
127. are very much out of proportion; and as to the arrangement 

of the working parts, do not at all represent the combina- 
tion and arrangement of the operative parts of the defendant’s ma- 
chine. 

But, to be more specific in speaking of these models, I will refer 
first to the model which is intended to represent a four-motion feed- 
machine, and I may say concerning said model that it is merely a 
suggestion or illustration of the process of operation of a four-motion 
feed-machine rather than the combination, arrangement, and work- 
ing of the various working devices of the defendant’s machines. 


For example, the feed-dogs or arms that. vibrate to and fro to 


carry the fabric along are attached to the rod which operates them 
in a backward and forward movement in such a loose manner that 
they can wabble about on the said shaft in almost any manner de- 
sired, to adapt them to any sort of vibratory movement required in 
the operation of the machine. 

Whereas, in the defendant’s machine, the feed-dogs, as I have 
already explained in my previous testimony, are attached firmly 
upon cast-iron arms about one-half an inch square, in er ss-sections, 
and more than an inch in length, and which are bored out to fit 
snugly on a shaft at least one-half an inch in diameter, and these 
are held upon said shaft by set-screws, which hold them in a firm 
position upon the said shaft, so that there is no possibility of vibra- 
tory action of the feed-dogs upon the said shaft—not even one- 
eightieth of an inch, as suggested by Mr. Renwick in his testimony 
concerning said machine. | 

Furthermore, it will be seen, by referring to said exhibit, that the 
edges of the feeding surfaces, which I have explained would come 
in contact with the slots or holes in the cloth-plate under the condi- 
tions suggested by Mr. Renwick, have not become brightened or 
polished, as I illustrated they would be in the sketch which I made 
to illustrate the feeding devices in the defendant’s four-motion feed- 
machine, and which is in evidence in this case, but, on the con- 
trary, they are as rough as when originally made, and the rust is 
plainly apparent upon their edges; whereas, upon the opposite edges 
of said feeding devices, two of them are nicely polished, which 
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proves clearly that the side which would be the advancing 
128 feed has not been advanced at all under any circumstances, 

but rather the side upon which the fabric should not be ad- 
vanced, and this aceords exactly with the theory and mode of opera- 
tion of the defendant’s machine, as I have observed it; that the tend- 
ency is to constantly advance the heavier portion of the fabric 
faster through the machine (by the heavier portion of the fabric I 
mean the bottom of the skirt), and consequently the other portion, 
or the top, has to be assisted through the machine by the operator 
or by advancing the feed on that side, if the machine were adopted 
for such mode of operation. 

But my observation teaches me that the said feeding devices are 
arranged to move as directly at a right angle with the shaft upon 
which they are fastened as it was possible to adjust them, and con- 
sequently I do not regard the combination and arrangement of de- 
vices in the complainant’s model four-motion feed-machine as even 
attempting to illustrate one of the most important characteristics 
assumed to exist between the complainant’s model and the defend- 
ant’s machine. 

[ may also remark that the introduction of an eccentric shaft and 
outside gearing connected with the crank-shaft in complainant’s 
model, for giving up-and-down motion to the feed-dogs, 1s wholly 
unlike anything that is represented in the defendant's machine ; 
and I may also say that the rollers on top of the feeding surface are 
about three or four times as long as they could possibly be in the 
defendant’s machine and therefore would have a very material in- 
jurious effect in adapting such a machine for the movements which 
the operator has to make in guiding the fabric to the sewing mech- 
anism or through the machine. 

Now, as to the complainant’s model of the roller feed-machine, | 
can say that the feeding devices are so constructed and operated as 
to be intermittent in their motion, and only so; whereas in the de- 
fendant’s machine they are “absolutely continuous,” and notwith- 
standing Mr. Renwick’s comparison between the double crank and 
the eccentrics, which he has sv elaborately discussed in his testimony 
concerning the said model, and the plain reason for this difference 
of motion is that the defendant's machine employs two eccen- 

tric cams on the same shaft which have a continuous action 
129 + through three-fourths of their revolution, so that before one 

of said cams has ceased to act to operate the feed the other 
has been acting for one-fourth of its revolution, and the consequence 
is that. by the combination of these two cams for operating the feeding- 
pawls, there is an overlap of one-fourth from each cam to maintain 
the continuity of motion of the feeding devices, and therefore neither 
the cranks, as represented in complainant’s model, or the plain ee- 
centrics which Mr. Renwick speaks of are the proper equivalents or 
substitutes for the three-fourths cams used in the defendant’s roller 
feed-machine. 

Of course, if the defendant used plain eccentrics in said machines 
there would be an intermittent motion, as illustrated by the cranks 
in the complainant’s model, but the fact is the defendant uses the 
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same shaped cams, as illustrated by the Defendant’s Exhibit “ Eecen- 
tric Cams,” which I understand are the patterns from which the 
cams in the defendant’s feeding-machines were made, and which 
cams I have compared with said patterns or templets and find them 
to correspond in outline. 

As to the feed-rolls themselves in the said model, they are not at 
all a correct representation of the devices used in the defendan.’s 
machine, for the reason that in the defendant’s machine the roller 
which is the actual feeding-roller has only two short feeding surfaces 
or short rolls, made with roughened surfaces for advancing the 
fabric, placed at each end of the machine and above the cloth-plate, 
so that the fabric to be quilted is merely advanced by the drawing 
action of said roughened surfaces clamping the fabric between the 
cloth-plate and the under side of the said rolls; whereas in the said 
model of the complainant there are five disks or sleeves as feeding 
devices upon one shaft, each of which are more than one inch in 
length, and another one, over two inches in length, at the left-hand 
side of the machine, and all of these have their upper surfaces pro- 
jecting through the cloth-plate; consequently there is an entire ab- 
sence of proper construction in the said model in attempting to 
represent the devices as shown in the defendant’s machine. 

Furthermore, I can say that the said feeding surface could not 

possibly exist in the defendant’s machine, underneath the 
130 cloth-plate, as said machine is organized, for the reason that 

all the shuttle carries work in close proximity to the under 
side of it and vibrates to and fro at right angles to the axis of the 
said feed-roller shaft. 

Furthermore, there are no intermediate rolls or rolling surface in 
the defendant’s machine as represented in the compression roll in 
the complainant’s wooden model, which I have marked in pencil 
with the letter “A.” 

Int. 96. Mr. Renwick, the complainant’s expert, has said, in re- 
ferring to “Complainant’s Exhibit Conical Quilted Skirt,” in his 
answer to his fourth rebutting question, “that the average length 
of the complete wave on the concave side of the petticoat referred to 
is one and one-sixteenth inches or seventeen-sixteenths inches. The 
average length of a complete wave at the convex end of the petti- 
coat is one and five-sixteenths of an inch scant or twenty-one six- 
teenths inches. The difference of the length of twenty stitches is 
therefore four-sixteenths of an inch. The difference of length of 
stitches in order to quilt that petticoat was therefore one-eightieth 
of an inch for each stitch,—~. e., the feed at one end would have to 
move more than one-eightieth of an inch further than the feed at 
the other end.” Now, will you please examine the Exhibit Conical 
Quilted Skirt, referred to by Mr. Renwick, and state whether you 
agree or disagree with him, and what conclusion you draw from 
your examination of said exhibit ? 

A. I have made the examination called for in the question, and 
I find that Mr. Renwick evidently arrives at his conclusions by av- 
eraging the length of the waves and the length of the stitches be- 
tween the concave and the convex sides of said skirt, and therefore 
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reaches the result of one-eightieth of an inch to each stitch for ad- 
vancing the feed at the lower er edge or convex edge of the skirt, as 
compared with the upper or concave; but the fact is, that such a 
result of mathematical refinement is only obtained by taking the 
‘average” of the waves and the “average” length of the stitches, 
for by a very casual comparison of the stitching done on said skirt 
it will show that the variations of the waves amount to from one- 
sixteenth to three-eighths of an inch, and therefore the mathemat- 
ical accuracy of one- -eightieth of an inch could not possibly exist in 

the feeding mechanism that directed said skirt to the needles 
151 or sewing “mechanism, but, on the contr: iry, proves exactly 

what I have maintained in te stifying concerning the manu- 
facture of such goods, and specially with reference to the use of what 
are known as four-motion feed-machines—that the material was 
practically under the control of the operator, and that by the use 
of such machines the fabric could be directed according to the will 
or pleasure of the operator, and that the feeding devices in the length 
of the waves, to which I have referred, clearly demonstrates the fact 
that said skirt could not have been quilted ona machine which was 
set to feed one-eightieth of an inch ay stitch faster at one edge of 
the quilted surface than at the other, but, on the contrary, that it 
was entirely under the control of the operator, and is not more ir- 
regular in the length of its waves than a similar fabric would be 
produced on the ordinary sewing-machine. 

And I mav further remark that, by observing the various lengtlis 
of waves in the fabrics quilted in the defe ndant’s machine, it is very 
apparent that the material is under the control of the operator, and 
is nothing like so accurately done as would appear from a feeding 
device set to increase the feed one-eightieth of an inch taster at one 
edge than at the other. 


J. BOYD ELIOT. 


Subscribed and sworn to before me this 29th day of May, 1882. 
ROBERT JACKSON, 


Special ka ae iné x 


(Endorsed :) U.S. cireuit court. Filed Nov. 19, 1883. Timothy 
Griffith, clerk. 
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138 & 134 DEFENDANT'S Exnuisit A. 
Unirep STatTes PATENT OFFICE. 


Avucust Breck, of New York, N. Y., assignor to Louis Dryfoos, of 
same place. 


Improvement tr Quilting-Machines. 


Specification forming part of Letters Patent No. 159,884, dated Feb- 
ruary 16, 1875; application filed January 12, 1875. 


To all whom it may concern: 

Be it known that I, August Beck, of the city, county, and State 
of New York, have invented certain new and useful improvements 
in quilting-machines, of which the following is a specification: 

The machine in which my invention is comprised is a sewing- 
machine, whieh is designed with special reference to quilting fabries. 
It is adapted, however, for sewing ornamental patterns of various 
kinds. 

I combine with feed mechanism, which holds the fabric at the 
proper times, feeding it along through the machine, a sewing mech- 
anism, comprising a cloth- plate and two or more distinct sets of 
stitch- -forming devices, with the usual take-up and tension for each, 
which sewing mechanism has a movement transverse to the line of 
feed and is independent of the feed mechanism. 

I also combine said laterally-moving sewing mechanism with a 
feed mechanism adjustable to feed the cloth in a line at various 
angles to the line of needles, whereby the lines of stitching can be 
varied and brought nearer or more —less closely together, as occasion 
may require. 

To enable others skilled in the art to understand and use my In- 
vention, I shall proceed to describe the manner in which the same 
is or may be carried into effect by reference to the accompanying 
drawing, in which— 

Figure 1 is a perspective view, and Fig. 2 is a longitudinal verti- 
cal central section of a machine embodying my invention. 

The stitch-forming devices are mounted in frame A, which has a 
lateral movement on the base-plate B of the machine. ‘This lateral] 
movement is produced by a revolving peripherally cam-grooved 
wheel, C, in whose cam-groove a projects a stud or friction-roller, 0, 
carried by the frame A. The lateral movement of the frame is facili- 
tated by means of rollers ¢ on its under face, which run in grooves 
din the base-plate. The frame is assured in position by upright 
friction-rollers e, which project from the base-plate through slots in 
the frame, and have washers f on their upper ends to hold: the 
frame down in place on the base-plate. On the bed of the frame are 
erected standards G, which support the shuttle-races h, in which 
move the shuttles 7, one foreach needle. Each shuttle is ‘carried by 
a radial arm or sector, j, the outer end of which forms the shuttle- 
carrier; and thesearms project from a common rock-shaft, D, mounted 
in bearings on the frame A, deriving its rocking movement from an 
eccentric on the driving-shaft E, through the medium of a connect- 
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ing-rod, k, which is jointed to an arm, ?/, projecting from shaft D, and 
at the other end encircles the eccentric. ‘The driving-shaft is sup- 
ported in bearings on frame A, and is driven by belting passing 
around belt-pulley E’. Above the shuttles is the cloth-plate m, 
through which the needles work. F is the stock or head that sup- 
ports the needles it is fixed to, and extends between the side stand- 
ards of frame A. It earries bearings for each needle-bar n, through 
which the needle-bars play up and down in the usual way. I have 
hot deemed it hecessary LO represent more than one needle, needle- 
bar, and adjuncts. It will be understood that as many such are em- 
ployed as may be required. 

The needle-bar is jointed at its upper end toa connecting-rod, 0, 
which is jointed at its other end to a crank, p, on the upper shaft G', 
which has a rocking movement derived from driving-shaft E by a 
connecting-rod, (;*. jointed at one end toa crank-pin Onl belt-pulley 
Kk’, and at the other end to a projecting arm on shaft G'. Each 
stitch-forming mechanism is provided with a tension, r,and take-up 
s, of ordinary or suitable construction, the sume being mounted On 
and carried by frame A. Each stiteh-forming mechanism has also 
a presser-foot, ¢. All the presser-feet are mounted on a journaled 
bar, H, which, when the feed takes place, Is operated to lift the 
presser-feet from the goods by means of a cam, t, on driving-shaft 
Ki, Which is in contact with a curved arm, @, fast to a projection, @, 
on the bar H. The arm is held against the cam by a spring,v,which 
normally holds the presser-feet down upon the cloth-plate with a 

yielding pressure, 
150 The feed of the cloth is effected by feed-rolls I I’ at the 

rear of the machine, which draw the cloth through the ma- 
chine, and have for this purpose an intermittent rotary movement 
tuat takes place while the needles are out of the cloth. One of the 
rolls is mounted in vertically-movable boxes, and is pressed down 
toward the other by springs, as shown. In front of the machine Is 
a set of rolls, J J’, identical with rolls I I’, save that they have no 
positive movement of their own, and serve simply to maintain the 
goods stretched and under a certain tension. 

The feed is operated by means of a rocking-lever, a’, on the axis 
of the lower roll, I, which carries a pawl, /’, held by a spring against, 
and so as to engage, a ratchet-wheel, c’, fast on the axes of lower roll 


_ 


a 


I. The rocking lever rests on a cam, d’, on driving-shaft E, which 


cam is of sufficient length to allow it to move laterally with the 
sewing-frame without removing it from under the pawl-lever. 

The lateral movement of the sewing-frame is cbtained by means 
of a ratchet fixed on the hub of the peripherally cam-grooved wheel 
C, which is engaged by a spring-pressed pawl, e’, on a rocking lever, 
f’, that is mounted on the axis of wheel C. The free end of this 
lever rests on a cam, g’, on driving-shaft E,and the ratchet with the 
wheel C moves a distance of one tooth at every stitch. 

The cam-groove shown in the drawing gives the sewing-frame an 
equal back-and-forth movement. This movement, in connection 
with the regular continuous movement of the feed, will cause the 
stitching to be done in zigzag parallel lines. ‘The feed movement 
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and the movement of the sewing-frame take place while the needles 
are out of the cloth. By varying the shape and outline of the pe- 
ripheral cam-groove of wheel C the lines of stitching may be made 
to produce many various patterns. Length of feed and the length 
of the intermittent movements of the sewing-frame should be uni- 
form, so that the stitches may be even and of the same uniform 
length. 

In order to do quilting-work I add to the pawl-lever a’ a fixed 
arm, /’, provided at its outer end with a laterally-projecting stud that 
is intended to work under a semicircular cam-rib, 2’, on the face of 
the toothed wheel K. During one half of the revolution of this 
wheel the stop-arm /’ is free from the cam 7’, and the feed operates. 
During the other half of the revolution of the wheel the stop-arm 
comes under the cam and is thereby depressed, so as to raise the 
pawl-lever a’ nigh enough to prevent it from having contact with 
its operating cam. The feed therefore ceases. The stop-wheel makes 
one revolution to one back-and-forth movement of the sewing-frame. 
It is so arranged that it engages the stop-arm, and consequently 
arrests the feed while the sewing-frame moves in the direction of the 
arrow In Fig. 1. When, on the other hand, the frame finishes this 
movement and begins to move in the opposite direction, the stop- 
wheel releases the arm, and the feed thus operates. The distance 
which separates any one needle from the needle adjoining it on 
either side should, for quilting purposes, equal the length of traverse 
of the sewing-frame. 

The stop-wheel I< derives its movement from a long pinion, L, on 
driving-shaft E, through the medium of the toothed wheel M, 
mounted on the stationary frame of the machine, which engages 
pinion L, and is provided witha pinion, N, that engages stop-wheel 
K. The effect of this arrangement is to cause the lines of stitching 
to intersect and form what is generally known as quilting. 

It is desirable, when using the machine for quilting, to feed the 
cloth obliquely through the machine, and for this purpose the feed- 
ing-rolls must, of course, be set at an oblique angle to the line of 
traverse of the sewing-frame, as shown in the drawing, in which the 
feed-rolls are set at such an angle as to produce regular rows of 
stitching, which intersect each other to form a regular diamond- 
shaped pattern. 

To bring about this result I make the feed adjustable in this re- 
spect. The adjustment may obviously be effected in many ways. | 
have represented in the drawings the method I prefer. The feed 
and tension rolls are mounted in a frame, O, which turns in a hori- 
zontal plane on a vertical axis, P, and can be set, therefore, at any 
angle that may be desired. After setting the frame in position it 
may there be held by any suitable clamp. 

To allow this movement of the feed-frame without interfering 
with the engagement of the stop-arm and stop-wheel the arm may 
fiton a rod or stud projecting from the feed-pawl lever, on which 
rod or stud the arm can be moved in one direction or the other, as 
required, and there held by a set-screw or other clamp. By throw- 
ing back and disengaging the pawl that gives motion to the periph- 
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erally cam-grooved wheel, the sewing-frame will be stationary, and 
the sewing will be done in straight lines. 

Having now described my invention, and the manner in which 
the same is or may be carried into effect, what I claim, and desire to 
secure by letters patent, is— 

1. The laterally-reciproecating sewing-frame, carrying the stitch- 
forming mechanisms, In combination with an automatic independ- 
ent feed, which operates when said frame moves in one direction, 
and is at rest when said frame moves in the opposite direction, sub- 
stantially as set forth. 

2. The combination, with the series of stitch-forming mechanisms, 
of feed-rolls set obliquely to the same, and operating to feed the cloth 
through the machine obliquely to the line of stitch-forming mech- 
anisms, substantially as set forth. 

3. The laterally-reciprocating sewing-frame in combination with 

an independent feed, placed at an angle oblique to the line 
136 of traverse of said frame, operating to feed the cloth when 
the frame moves in one direction and remaining at rest when 
the frame moves in the opposite direction, substantially as set forth. 

4. The combination of the laterally-to-and-fro moving sewing- 
frame, carrying the stitch-forming mechanisins, and the feed mech- 
anism, adjustable to an angle more or less oblique to the line of 
traverse of the sewing-frame, substantially as shown and set forth. 

5. The feed-rolls and tension-rolls, in combination with a sup- 
porting-frame adjustable upon a vertical axis to vary the angle of 
obliquity of said rolls, relatively to the sewing mechanism, substan- 
tially as set forth. 

In testimony whereof I have hereunto signed my name this 6th 
day of January, A. D. 1875. 

AUGUST BECK. 

Witnesses : 

A. C. BRADLEY. 
EWELL A. DICK. 


(Here follow diagrams. marked pp. 157 & 138.) 
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Unirrep States Patent OFFICE. 
Aucust Breck, of New York, N. Y., assignor to Louis Dryfoos and 

Joseph Dryfoos, of same place. 
i 

Improvement in Quilting-Machtnes. 

Specification forming part of Letters Patent No. 190,184, dated May 
1, 1877; application filed February 27, 1877. 

To all whom it may concern: 

Be it known that I, August Beck. of the city, county, and State of 
New York, have invented certain new and useful improvements in 
quilting-machines, of which the following is a specification : 

The machine to which my invention relates is a sewing-machine 
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intended to be used for quilting fabrics. It may be used, however, 
for sewing ornamental patterns of various kinds. 

My invention consists of certain improvements on the quilting- 
machine described and shown in my letters patent No. 159,884, 
dated February 16, 1875, these improvements having reference to 
the presser-foot, the feed, and the mechanism for laterally recipro- 
eating the sewing-frame. They will be explained by reference to 
the accompanying drawing, in which— 

Figure 1 is a perspective view of the machine. Fig. 2 is a rear 
elevation of the same. Fig. 35 isa side elevation, on an enlarged 
scale, of the mechanism through the intermediary of which the feed 
is effected. Fig. 4 is a pattern of the stitching made by the ma- 
chine. 

I shall give but a general and brief description of such parts of 
the machine as are not immediately related to my improvements. 


The general organization does not materially differ from that of 


the machine described in my above-recited letters patent, 

In the use of my patented machine difficulty was experienced in 
the use of the presser-feet, which, under the arrangement deseribed 
in the patent, were apt to rub and drag on the cloth, which was, 
therefore, at times caused to follow the reciprocating movement of 
the sewing-frame. The arrangement itself was, moreover, somewhat 
complicated and cumbersome. 

My present improvement consists in combining, with each and 
every needle bar or holder @ an annular vertically-vielding presser- 
foot, b, attached to, and moving up and down with, the bar, and 
surrounding the needle. The presser-feet thus press the goods only 
during the formation of the stitches. They rise with the needles, 
and their pressure on the goods is entirely taken off when the nee- 
dles are out of the cloth. 

They are made vertically yielding by being in part composed of 
spirally-coiled wire springs, as shown. 

The needle-holding frame (marked A) moves up and down in 
guides in the laterally-reciprocating sewing-frame bh, this up-and- 
down movement being imparted from a rock-shaft, C, which is 
operated by a crank and driving-shaft, D, through the medium of a 
connecting-rod, I, jointed to a slotted arm on shaft C,in which arm 
its joint pin is adjustable to or from the axis of shaft C, in order to 
regulate the length of needle-stroke. The driving-shatt D is rotated 
by gearing F G, the gear-wheel F having fixed bearings, and being 
connected with theshaft D by a spline-and-groove connection, which 
permits the shaft to laterally reciprocate with the sewing-frame in- 
dependently of the driving-gear. 

In my patented machine the reguiar forward feed of the goods 
was effected by feed-rollers intermittently rotated by means of a 
pawl and ratchet. No adequate provision was there made for a 
change of feed. 

I now use a different mechanism for actuating the feed-rolls, and 
so organize it that the length of feed may be varied at pleasure. 

The feed-rolls are shown at H. They are intended, in this in- 
stance, to feed the conical bodies of skirts or skirt-borders, and are, 
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therefore, for this purpose, made conical. The cloth to be sewed 
passes over the cloth-plate I, under and back of the lower roll; 
thence up between the two rolls, and to the front of the upper roll, 
over which it finally passes. The rolls are made conical only for 
the purpose above mentioned. ‘To feed straight goods they are 
made eylindrical. They do not move with the sewing-frame. They 
have no movement of lateral reciprocation, but revolve in bearings 
formed in a stationary frame, H’. They act intermittently, resting 
during the formation of the stitch, and feeding the goods when the 
needles are out of the cloth. ‘The intermittent movement of rota- 
tion Is produced as follows: 
140 The lower roll is the one that is positively acted on. The 
other roll has movable boxes acted on by springs, which cause 
it to bear with a yielding pressure on the lower roll, the two rolls 
being ceared together, as shown. 

The shaft or journal of the lower roll is, at one end, prolonged to 
extend beyond its bearing, and on this prolonged end is mounted a 
hub, the periphery of which is encircled by a spring ring-like clasp, 
c, which is not a continuous ring, but has separate ends, one of 
which, d, carries a yoke, d’. The other end, e, directly above the 
end d, is free, and normally is somewhat separated from the other. 
Pivoted at f in the yoked is a lever,g, whose shorter arm overhangs 
the end e, and whose longer arm is in contact with_a cam, tappet, or 
eccentric, h, on the driving-shaft, said part A being of width suffi- 
cient to allow it to reciprocate with the sewing-frame without quit- 
ting the lever. 

When the longerarm of the lever is raised by the cam its shorter 
arm bears on the end e of the spring-clasp, and first forces it down 
toward the other end, and so causes the clasp to clutch the hub 
The continued movement of the lever now causes the hub to make 
a movement of partial rotation, thus operating the feed-roll. The 
extent of movement of the roll is determined by the amount of lost 
motion of the lever, and this lost motion is regulated by means of a 
screw, g, in the shorter arm of the lever, which may be caused to 
approach the end e of the clasp more or less, as required. 

I thus, in effect, have a friction-clutch which 1s caused to engage 
and operate the feed by means of a vibratory lever, which is caused 
to act on the clutch sooner or later in its stroke, according to the 
length of stitch required, The lever is held down to the eccentric h 


— 


by a spring, 1’. 

The same kind of mechanism is employed to give movement to 
the laterally-reciprocating sewing-frame. In this case, however, as 
seen in the drawing, the mechanism is duplicated, one friction-cluteh, 
d, and lever ) being required to move the frame in One direction. and 
one friction-clutch, k. and lever being re quired tO move the frame 
in the other direction. The mechanisms are mounted one on one 
side and the other on the other side of a central flange, m, on a shaft, 
n, Which is rocked back and forth by the action of the clutches and 
is connected with the sewing-frame by a rod, 0, jointed at one end 
to an arm projecting from the sewing-frame and at the other end to 
a radial arm projecting from the shaft n or the flange m thereon. 
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The levers j and / are held by springs p p’ against the pattern- 
‘ams, by which they, respectively, are acted on, and this brings me 
to the last portion of my improvements, which relates to the pattern 
mechanism or mechanism for giving to the sewing-frame the lateral 
movement required for the particular pattern to be made. 

In my patented machine I use for this purpose a peripherally 
cam-grooved pattern-wheel. This wheel is required to be changed 
not only for each regular feed —i. e., for varying length of stiteches— 
but also for every figure or pattern. ‘To remedy inconveniences 
arising from this plan I have now adopted a permanent wheel, J, 
gearing with the driving mechanism and carrying on its opposite 
faces the cams s, which operate the levers of the friction-clutches. 
These cams are removable from the wheel and may be replaced by 
others, so that with the same wheel any number of pattern-cams can 
be interchangeably used. The cam-points s may be in one piece 
with the central disk S’ or they may be made separate from the disk 
and attached independently of one another tothe wheel. The wheel 
is of a size to make one element of the design or pattern, so that at 
each revolution of the wheel one element of the design will be com- 
pleted. For instance, the cams shown in the drawing will make the 
zigzag pattern shown in Fig. 4, and that pattern is composed of a 
number of elements, each of which consists of up-and-down lines in 
Y-form. While the series of cams on one side of the wheel act on 
one lever the other lever is opposite the open space on the cam-disk 
on the other side of the wheel. ‘Thus the one set of cams, acting on 
one lever by a series of intermittent impulses, draws the sewing-frame 
in one direction. Those cams then become inactive and the opposite 
set commences to act on the other lever, causing the frame to move 
in a similar manner in the other direction, thus, in conjunction with 
the regular forward feed, causing a pattern to be produced like that 
shown in Fig. 4. 

I have described only so much of the machine as required to illus- 
trate my improvements. The stitch-forming mechanisms, one for 
each needle, may be of any approved pattern, embracing tension, . 
take-up, spool-holder, shuttle or hook for the under thread, Ke. 

Having described my improvements, what I claim and desire to 
secure by letters patent is— 

1. The combination, substantially as set forth, with a series of 
vertically-reciprocating needles of a like number of vertically-yield- 
ing and elastic annular presser-feet, one for each needle, each presser- 
foot surrounding its needle and attached to and moving with the 
needle bars or holder and rising from the cloth-plate when the feed 
takes place. 

2. The combination of the laterally-reciprocating sewing-frame 
and independent forward feed with a series of needles carried by 

said sewing-frame and a like number of vertically-yielding 
141 annular presser-feet, one for each needle, each presser-foot 

surrounding its needle and attached to and moving with the 
needle bar or holder, as shown and set forth. 

3. The described mechanism for operating the feed, consisting of 
a friction-clutch clasping the feed-shaft, in combination with a vi- 
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bratory pivoted lever, supported on one end of the clutch and having 
one of its arms overhanging but not attached to the other and free 
end of the clutch, subst: intially as set forth, so that the movement 
of said lever shall cause the clutch first to close upon the shaft and 
then to rotate the same, as set forth, and this I claim whetber the 
said mechanisin be used to operate the forward or the lateral feed. 

4. The combination of the friction-clutch, the feed-shaft embraced 
by the same, and the vibratory lever provided at that end which 
acts on the clutch with means of adjustment, whereby the lost motion 
of the lever may be increased or decreased at pleasure to regulate 
the length of the feed. 

>. The combination with the sewing-frame of the pattern-wheel 
and removable pattern-cams, one set on each face of the wheel, the 
one set designed to move the sewing-frame in one direction, the 
other set in the other direction, each set acting alternately on the 
frame and both being removable to allow different sets of pattern- 
cams to be interchangeably used on the same wheel. 

The pattern-wheel with removable pattern-cams, one set on 
each face of the wheel, in combination with friction-clutches and 
their operating levers, one set for each set of pattern-cams, and a 
rock-shaft, on which said clutches are mounted, connected with and 
imparting a laterally-reciprocating movement to the sewing-frame, 
substantially as herein shown and set forth. 

In testimony that I claim the foregoing as my own I afhix my 
signature in presence of two witnesses. 
AUGUST BECK. 
Witnesses: 
W. 8S. DEHART. 
GEORGE F. LANGBELN. 


(Here follow diagrams marked pp. 142 & 148.) 
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Avuacust Breck, of New York, N. Y., assignor to Louis Dryfoos and 
Josepli Dryfoos. 


Improve ment in Sewing-Mach ines. 


Specification forming part of Letters Patent No. 190,184, dated May 
1, 1877; reissue No. 8063, dated January 29, 1878; application 
filed January 2, 1878. 


To all whom it may concern: 


Be it known that I, August Beck, of the city, county, and State 
of New York, have invented certain new and useful improvements 
in quilting-machines, of which the following is a specification : 

The machine to which my invention relates is a sewing-maching 
to be used for quilting fabrics. . It may be used, however, for sewing 
ornamental patterns of various kinds. 

My invention consists of certain improvements on the quilting- 
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machine described and shown in my letters patent No. 159,884, dated 
February 16, 1875, these improvements having reference to the 
presser-foot, the feed, and the mechanism for laterally reciprocating 
the sewig-frame. ‘They will be explained by reference to the ac- 
companying drawing, in which— 

Figure 1 is a perspective view of the machine. Fig. 2 isa rear 
elevation of the same. Fig. 3 isa side elevation, on an enlarged 
scale, of the niechanism through the intermediary of which the feed 
is effected. Fig. 4 isa pattern of the stitching made by the machine. 

I shall give but a general and brief description of such parts of 
the machine as are not immediately related to my improvements. 
The general organization does not materially differ from that of the 
machine deseribed in my above-recited letters patent. 

In the use of my patented machine difficulty was experienced in 
the use of the presser-feet, which, under the arrangement deseribed 
in the patent, were apt to rub and drag on the cloth, which was, 
therefore, at times caused to follow the reciprocating movement of 
the sewing-frame. Thearrangement itself was, moreover, somewhat 
complicated and cumbersome. 

My present improvement consists in combining with each and 
every needle bar or holder, a,an annular vertically-yielding presser- 
foot, b, attached to, and moving up and down with, the bar, and 
surrounding the needle. The presser-feet thus press the goods only 
during the formation of the stitches. They rise with the needles, 
and their pressure on the goods is entirely taken off when the 
needles are out of the cloth. | | 

They are made vertically yielding by being in part composed of 
spirally-coiled wire springs, as shown. 

The needle-holding frame (marked A) moves up and down in 
guides in the laterally-reciprocating sewing-frame B, this up-and- 
down movement being imparted from a rock-shaft, C, which 1s oper- 
ated by a crank and driving-shaft, D, through the medium of a con- 
necting-rod, E, jointed to a slotted arm on shaft C, in which arm its 
joint-pin is adjustable to or from the axis of shaft C,in order to regu- 
late the length of needle-stroke. The driving-shaft D is rotated by 
gearing If G, the gear-wheel F having fixed bearings, and being 
connected with the shaft D by a spline-and-groove connection, 
which permits the shaft to laterally reciprocate with the sewing- 
frame independently of the driving-geuar. 

In my patented machine the regular forward feed of the goods 
was effected by feed-rollers intermittingly rotated by means of a 
pawl and ratchet. No adequate provision was there made for a 
change of feed, and when conical bodies of skirts or skirt-borders 
were to be quilted it was necessary to drag the material through on 
one side, at the same time crowding it back on the other, as is done 
on ordinary sewing-machines. This, while being easily and readily 
effected on such machines, and the material being turned under 
and around a single needle, without any inconvenience to the 
operator, and without injury to the fabric, or to the parts of the 
mechanism which hold the material, cannot be done, in connection 
with a gang of needles, with a feeding mechanism holding the ma- 
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terial both intermittingly during the intervals of stitches and con- 
tinuously between sets of rollers, without great manual difficulty to 
the operator and without such strain upon the material and friction 
upon the feeding mechanism as will endanger the quality of the 
work and the operation of the machine. 

‘To remedy this I now use a different mechanism for actuating the 
feed-rolls, and so organize it that the length of feed may be varied 
at pleasure. I also use feed-rolls, as shown at H, intended to feed 

the conical bodies of skirts or skirt-borders. They are for 
145 this purpose made of conical shape, and of such taper or rela- 

tive diameters at their respective ends as to conform to the 
shape of the skirt or border to be quilted. 

The cloth to be sewed passes over the cloth-plate I, under and 
back of the lower roll; thence up between the two rolls, and to the 
front of the upper roll, over which it finally passes. The rolls are 
made conical only for the purpose above mentioned. To feed 
straight goods they are made cylindrical. They do not move with 
the sewing-frame. They have no movement of lateral reciprocation, 
but revolve in bearings formed in a stationery frame, H’. They 
act intermittingly, resting during the formation of the stitch, and 
feeding the goods when the needles are out of the cloth. .The in- 


_termittent movement of rotation is produced as follows: The lower 


roll is the one that is positively acted on. ‘The other roll has mov- 
able boxes, acted on by springs, which cause it to bear with a yield- 
ing pressure on the lower roll, the two rolls being geared together, 
as shown. 

The shaft or journal of the lower roll is at one end prolonged to 
extend beyond its bearing, and on this prolonged end is mounted 
a hub, the periphery of which is encircled by a spring-ring-like 
clasp, c, which is not a continuous ring, but has separate ends, one 
of which, d, carries a yoke, d’. The other end e, directly above the 
end d, is free, and normally is somewhat separated from the other. 
Pivoted at f in the yoke d is a lever, g, whose shorter arm overhangs 
the end e, and whose longer arm is in contact with a cam, tappet, 
or eccentric, h, on the driving-shaft, said part A being of a width 
sufficient to allow it to reciprocate with the sewing-frame without 
quitting the lever. 

When the longer arm of the lever is raised by the cam, its shorter 
arm bears on the end ¢ of the spring-ciasp, and first forces it down 
toward the other end, and so causes the clasp to clutch the hub. 
The continued movement of the lever now causes the hub to make 
a movement of partial rotation, thus operating the feed-roll. The 
extent of movement of the roll is determined by the amount of lost 
motion of the lever, and this lost motion is regulated by means of 
a screw, g’, in the shorter arm of the lever, which may be caused to 
approach the end e of the clasp, more or less, as required. I thus, 
in effect, have a friction-clutch, which is caused to engage and 
operate the feed by means of a vibratory lever, which is caused to 
act on the clutch sooner or later in its stroke, according to the 
length of stitch required. The lever is held down to the eccentric 
h by a spring, h’. 

12—109 
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The same kind of mechanism is employed to give movement to 
the laterally-reciprocating sewing-frame. In this case, however, as 
seen in the drawing, the mechanism is duplicated, one friction-clutch, 
i, and lever j being required to move the frame in one direction, 
and one friction-clutch, k, and lever / being required to move the 
frame in the other direction. The mechanisms are mounted one on 
one side, and the other on the other side of a central flange, m, on 
a shaft, , which is rocked back and forth by the action of the 
clutches, and is connected with the sewing-frame by a rod, 0, jointed 
at one end to an arm projecting from the sewing-frame, and at the 
other end toa radial arm projecting from the shaft x or from the 
flange m thereon. 

The levers j andl are held by springs p p’ against the pattern- 
cams, by which they, respective ly, are acted on: ‘and this brings me 
to the last portion of my improvements, which relates to a pattern 
mechanism, or mechanism for giving to the sewing-frame the lateral 
movement required for the particular pattern to be made. 

In my a machine I use for this purpose a_ peripherally 

‘am-grooved pattern-wheel. This Wheel is required to be ch: inged 
not only for each regular feed—i. e., for varying length of stitehes— 
but also for every figure or pattern. ‘To remedy inconveniences 
arising from this plan I have now adopted a permanent wheel, J, 
gearing with the driving mechanism, and carrying on its op posite 
faces the cams s, which operate the levers of the friction-clutches. 
These cams are removable from the wheel, and may be replaced by 
others, so that with the same wheel any number of pattern-cams 

can be interchangeably used. Thecam-points s may be in one piece 
with the central disk S’, or they may be made separate from the 
disk, and attached independently of one another to the wheel. The 
wheel is of a size to make one element of the design or pattern, so 
that at each revolution of the one element of the design will be 
completed. For instance, the cams shown in the drawing will make 
the zigzag pattern shown in Fig. 4, and that pattern is composed 
of a number of elements, each of which consists of up-and-down 
lines in VY form. While the series of cams on one side of the wheel 
act on one lever the other lever is opposite the open space on the 
-am-disk on the other side of the wheel. Thus the one set of cams, 
acting on one lever by a series of intermittent impulses, draws the 
sewing-frame in one direction. ‘Those cams then become inactive, 
and the opposite set commences to act on the other lever, causing 
the frame to move in a similar manner in the cther direction, thus, 
in conjunction with the regular forward feed, causing a pattern to 
be produced like that shown in Fi ig. 4. 

I have described only so much of the machine as required to illus- 
trate my improvements. The stitch-forming mechanisms, one for 

ach needle, may be of any approved pattern, embracing tension, 
take-up, spool- -holder, shuttle, or hook for the under thread, Xe. 

Having described my improvements, what I claim, and desire to 
secure by letters patent, is— 

1. The combination, with a series of vertically-reciprocating 
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needles mounted in a laterally-reciprocating sewing-frame, of 
146 ~—s conical feed-rolls, acting intermittingly during the intervals 

of the formation of stitches, substantially as herein shown 
and described. 

2. The combination, substantially as set forth. with a series of 
vertically-reciprocating needles, of a like number of vertically-yield- 
ing and elastic annular presser-feet, one for each needle, each presser- 
foot surrounding its needle, and attached to and moving with the 
needle bar or holder, and rising from the cloth-plate when the feed 
takes place. 

3. The combination of the laterally-reciprocating sewing-frame 
and independent forward feed with a series of needles carried by 
said sewing-frame, and a like number of vertically-yielding annular 
presser-feet, one for each needle, each presser-foot surrounding its 
needle, and attached to and moving with the needle bar or holder, 
as shown and set forth. 

4. The deseribed mechanism for operating the feed, consisting of 
a friction-clutch clasping the feed-shaft, in combination with a vibra- 
tory pivoted lever supported on one end of the clutch, and having 
one of its arms overhanging, but not attached to, the other and free 
end of the clutch, substantially as set forth, so that the movement 
of said lever shall cause the clutch first to close upon the shaft, and 
then to rotate the same, as set forth, whether the said mechanism 
be used to operate the forward or lateral feed. 

5. The combination of the friction-clutch, the feed-shaft embraced 
by the same, and the vibratory lever provided at that end, which 
acts on the cluich, with means of adjustment, whereby the lost 
motion of the lever may be increased or decreased at pleasure, to 
regulate the length of the feed. 

6. The combination, with the sewing-frame, of the pattern-wheel 
and removable pattern-cams, one set on each face of the wheel, the 
one set designed to move the sewing-frame in one direction, the 
other set in the other direction, each set acting alternately on the 
frame, and both being removable to allow different sets of pattern- 
cams to be interchangeably used on the same wheel. 

7. The pattern-wheel, with removable pattern-cams, one set on 
ach face of the wheel, in combination with friction-clutches and 
their operating-levers, one set for each set of pattern-cams, and a 
rock-shaft, on which said clutches are mounted, connected with arid 
imparting a laterally-reciprocating movement to the sewing-frame, 
substantially as herein shown and set forth. 

In testimony whereof I have hereunto signed my name this 28th 
day of December, A. D. 1877. 

AUGUST BECK. 

Witnesses : 

GEORGE F. LANGBEIN. 
W. S. D. EHART. 


147 At a stated term of the circuit court of the United States of 
America for the southern district of New York,in the second 
circuit, held at the United States court-rooms, in the city of New 
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York, on Wednesday, the twenty-first day of November, in the year 
of our Lord one thousand eight hundred and eighty-three. 
Present: The Honorable Hoyt H. Wheeler, judge. 


Louis Dryroos vs. WiLLIAM WIESE. 


The above cause coming on for final hearing upon pleadings and 
proofs, Mr. Edmund Wetmore is heard in behalf of complainant. 
(Further argument adjourned to 22nd inst.) 


148 At a stated term of the circuit court of the United States of 
America for the southern district of New York, in the second 
circuit, held at the United States court-rooms, in the city of New 
York, on Thursday, the twenty-second day of November, in the year 
of our Lord one thousand eight hundred and eighty-three. 
Present: The Honorable Hoyt H. Wheeler, judge. 


Louis Dryroos vs. WILLIAM WIESE. 


Argument in the above cause being resumed this day pursuant 
to adjournment, Mr. Edmund Wetmore concludes in behalf of com- 
plainant. Mr. Gilbert M. Plympton is heard in behalf of defendant. 

Curia advisari vult. , 

And thereupon the complainant prays an appeal in open court. 

Appeal allowed. 


149 ~=Circuit Court of the United States, Southern District of New 
York. In Equity. 


Louis Dryroos against WILLIAM WIESE. 


This suit is brought upon reissued letters patent No. 9097, granted 
February 24, 1884, to August Beck, assignor to the orator, for an 
improvement in quilting-machines. ‘The original was No. 190,184, 
dated May 1, 1877. lt was reissued in No. 8063, dated January 29, 
1875, and surrendered for the reissue in suit. The improvement 
was and is stated in the original and reissues to be for improve- 
ments on the quilting-machine shown in letters patent No. 159,884, 
dated February 16, 1875, granted to the same inventor. That ma- 
chine was for quilting by gangs of needles in zigzag parallel lines, 

and was fed by cylindrical rolls having an intermittent rotary 
150 =motion, which would move the clcth while the needles were 

out of it, and could be arranged to feed in straight lines, di- 
rect or oblique. The original of the patent in suit showed different 
mechanism for actuating the feed-rolls, so that the length of stitch 
could be varied at pleasure, and conical rolls having an intermittent 
motion to feed the conical bodies of skirts and skirt-borders in a 
circular direction when the needles were out of the cloth as well as 
cylindrical rolls for straight goods and other improvements upon 
other parts of the machine, and had claims for the feed mechanism 
and improvements upon the other parts of the machine, but none of 
the conical feed-rolls. The first reissue further described the conical 
feed-rolls as made of such taper as to conform to the shape of the 
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skirt or border to be quilted, and claimed the combination of the 
series of needles with the conical feed-rolls acting intermittently in 
place of one of the other claims. 
151 The reissue in suit still further describes the conical feed- 
rolls as the embodiment of a feed device which extends sub- 
stantially throughout the width of the conical strip of goods, and 
as it departs from the shorter curved edge and approaches the longer 
curved edge is adapted to have a proportionately increased range of 
feed movement, so that it will feed the conical strip of goods in the 
requisite curved path evenly and without any injurious strain or 
drag, and further claims the combination, with the gang of sewing 
mechanism and the cloth-plate which supports the goods under 
them, of a feed device operating intermittingly in the intervals be- 
tween the formation of the stitches which extends and operates 
substantially across the conical strip of goods, and which, as it de- 
parts from the shorter curved edge and approaches the longer 
curved edge of the goods, is adapted to have a proportionately in- 
creased range of feed movement. The defendant is engaged in 
using a quilting-machine for quilting conical goods, having 
152 a gang of needles and short cylindrical feed-rollers at each 
edge of the goods, which they feed in a circular direction by 
moving at different rates of speed constantly, the needles having a 
forward movement corresponding to that of the cloth while in it, 
and also one with a four-motion feed, which is capable of feeding 
in a circular direction by lengthening the feed at the longest edge 
of the goods, but is not shown to have been so used or intended to 
be so used. The validity of the reissue and infringement of it, if 
valid, are denied. 

Beck well appears to have meritoriously invented effective means 
for giving circular direction to the feed of quilting-machines hav- 
ing gangs of needles for quilting several parallel seams. He set 
forth these means in the specifications and drawings of his original 

patent, and seems to have been well entitled to then havea 
153 ~— patent for them and for the combination of the mechanism 

with the gang of needles, but he does not appear to have been 
entitled to a patent for merely giving such direction to, such feed- 
motion apart from the mechanism, nor to the process of operation 
of his mechanism for giving such direction. McKay v. Jackman, 
20 Blatchf., 466; 12 Fed. Rep., 615. Neither could he claim the 
combination of mechanism not then known, or its processes with the 
needles. He invented his own mechanism and the combination of 
that with the co-operating parts of the machine, and nothing more, 
and seems to have been entitled to a patent for those and no more. 
The first reissue was within a few months of the original and before 
others appear to have done anything in that region of invention, 
and seems to have been well enough. Meyer v. Goodyear Man’f’g 
Co., 11 Fed. Rep., 891; Hartshorn v. Eagle Shade-Roller Co., 18 Fed. 
Rep., 90. The second reissue was more than two years after the 
original, but, whether too long after or not, was, in effect, for the 

combination of the gang of needles and cloth-plate with any 
154 feeding mechanism which would reach across the cloth and 
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feed the long side faster than the other. This was clearly be- 
yond the invention shown in the original, and, except as to the 
mechanism shown in the original, beyond the invention in every 
way. ‘This claim of the reissue is, there‘ore, wholly invalid. Wing 
v. Anthony, 106 U.S., 142 (8. C. 1 Sup. Ct. Rep., 93); James v. Camp- 
bell, 104 U.S., 356. The new claim of the first reissue brought for- 
ward into the second, being valid in the first, is not avoided by the 
invalid claim of the second. Schillinger v. Greenway Co., 24 O. G., 
495 (S. C. 17 Fed. Rep., 244); Gage v. Herring, 107 U.8., 640 (S. C. 
2 Sup. Ct. Rep., 820). The orator appears, therefore, to be entitled 
to a monopoly of the conical rollers in that combination. It is ar- 
gued that the defendant’s machines invade that monopoly. ‘Those 
machines have not conical rollers, nor are they claimed to have any 
of his other mechanism. I[tissaid that there is no invention 
155 = in dividing the conical rollers into parts, and that the parts 
are the equivalent of the whole. This is not what the defend- 
ant does. ‘The orator’s machine gives the circular direction by 
mechanism that accomplishes the result in one way, the defendant’s 
by different mechanism that accomplishes it in a different way. 
That claim, therefore, is not infringed. 
Let there be a decree dismissing the bill of complaint, with costs. 


Edmund Wetmore, for plaintiff. 
Gilbert M. Plympton, for defendant. 


(Endorsed :) U. S. circuit court. Filed Feb. 8, 1884. Timothy 
Griffith, clerk. 


156 U. S. Cireuit Court, Southern District of New York. Octo- 
ber Term, 1883. In Equity. 


Present: Hoyt H. Wheeler, judge. 
Louris DreyFroos vs. WILLIAM WIESE. 


This suit coming on for final hearing, and upon hearing Edmund 
Wetmore, Esq., of counsel for complainant, and Gilbert M. Plymp- 
ton, Esq., of counsel for the defendant, and upon due consideration 
of the proofs submitted herein— 

Now, it is ordered, adjudged, and decreed, as to the first and sec- 
ond claims of reissued letters patent No. 9097, dated February 24th, 

1880, that they are valid as to the second claim thereof, but 
157 = are not infringed by William Wiese, the defendant in the 
above-entitled suit. 

It is further ordered, adjudged, and decreed that said reissued 
letters patent No. 9097 granted February 24th, 1880, to August Beck: 
and assigned to Louis Dreyfoos, the complainant herein, are invalid 
as to the first claim thereof. 

It is also further ordered, adjudged, and decreed that the bill of 
complaint in the above-entitled suit be dismissed with costs. 

Dated New York, February 8th, 1884. 

(Signed) HOYT H. WHEELER. 
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(Endorsed :) U.S. cireuit court, southern dist. of N. Y. Dreyfoos 
vs. Wiese. Decree dismissing bill with costs. Filed in court Feb. 
8, 1884. 


158 And the costs having been taxed by the clerk at two hun- 

dred and seventeen and ten one-hundredth ($217.10) dollars, 
the process, pleadings, and decrees, together with other papers filed 
in said cause, are duly annexed hereunto. 

Wherefore let the said William Wiese, defendant, recover of said 
Louis Dryfoos, complainant, as adjudged in said final decree, together 
with the further sum of two hundred and seventeen and ten one- 
hundredths ($217.10) dollars, the cost and charges as taxed. 

Signed and enrolled this 15th day of September, A. D. 1884. 


(S'g’d) TIMOTHY GRIFFITH, Clerk. 
159 (Endorsed :) United States circuit court, southern district 


of New York. In equity. Dryfoos vs. Wiese. Final record. 
G. M. Plympton, def’t’s solicitor. Damages, $3—; costs, $—; total, 
$217.10. U. S. cireuit court. Oct. 6, 1884. Timothy Griffith, 


clerk. 


160 Circuit Court of the United States, Southern District of New 
York. In Equity. 


Lovis DryrFroos vs. WILLIAM WIESE. 


We hereby consent that the foregoing papers shall constitute the 
record to be sent to the Supreme Court of the United States by the 
clerk of this court on the appeal to said Supreme Court in the above- 
entitled cause, without prejudice to any motion to correct the record 
hereafter. 

New York, Oct. 7th, 1884. 


(Signed) WETMORE & JENNER, 
( ompl’t’s Sol rs. 
(Signed) G. M. PLYMPTON, 


Sol’r. KC., for De % 


(Endorsed :) U.S. cireuit court, 8. D.of N.Y. Dryfoos vs. Wiese. 
Stipulation as to record. U.S. circuit court. Filed Oct. —, 1884. 
Timothy Griffith, clerk. 


161 Circuit Court of the United States, Southern District of New 
York. In Equity. 


Louis Dryroos vs. WILLIAM WIESE. 


It is hereby stipulated that the exhibits (machines) in evidence in 
the above suit may, at the time of hearing on appeal, be sent by the 
clerk of this court to the clerk of the Supreme Court of the United 
States for use on the hearing on appeal in said Supreme Court. 

Dated New York, Oct. 7th, 1884. 

(Signed) WETMORE & JENNER, 
Compl’t’s Sol’rs. 
G. M. PLYMPTON, 
Sol’r, &c., for Def't. 
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(Endorsed :) U.S. circuit court, S. D. of N.Y. Dryfoos vs. Wiese. 
Stipulation as to exhibits (machines). U.S. circuit court. Filed 
Oct. —, 1884. Timothy Griffith, clerk. 


162 Supreme Court of the United States. 


Louis Dryroos, Complainant and Appellant, 
US. 


WittiaAM Wiese, Defendant and Respondent. 


Know all men by these presents that we, Jacob Loewenstine and 
Joseph Dryfoos, are held and firmly bound unto William Wiese, the 
above-named defendant and respondent, in the sum of five hundred 
dollars to be paid to the said William Wiese, his executors or admin- 
istrators; to which payment, well and truly to be made, we bind our- 
selves and each of us, jointly and severally, and our and each of our’ 

heirs, executors, and administrators, firmly by these presents. 
163 Sealed with our seals and dated this 11th day of February, 
1884. 

Whereas the above-named Louis Dryfoos hath taken an appeal 
(in open court, at the term at which the decree herein was entered) to 
the Supreme Court of the United States, to revise the decree ren- 
dered in the above-entitled action by the circuit court of the United 
States for the southern district of New York, in equity: 

Now, therefore, the condition of this obligation is such that if the 
above-named Louis Dryfoos shall prosecute his said appeal to effect 
and answer all costs and damages, if he shall fail to make good his 
plea, then this obligation shall be void; otherwise to remain in full 
force and virtue. 


(S’o’d) | JACOB H. LOEWENSTINE. 
(S’g’d) JOSEPH DRY FOOS. 
Sealed and delivered in the presence of— 
164 (S’o'd) JOHN H. IVES. 
UNITED STATES OF AMERICA, ) 


Southern District of New York, { °°’ 

Jacob H. Loewenstine, being duly sworn, deposes and says that he 
is a resident and freeholder within the city of New York, and worth 
the sum of one thousand dollars over and above all his just debts 
and liabilities. 


(S'g’d) JACOB H. LOEWENSTINE. 


Sworn to before me this 11th day of Feb’y, A. D. 1884. 
JOHN H. IVES, 
Notary Public, Kings and New York Co’s. 


165 Uwnitrep States or AMERICA, ee 
Southern District of New York, { °°’ 

Joseph Dryfoos, being duly sworn, deposes and says that he is a 
resident and freeholder within the city of New York, and worth the 
sum of one thousand dollars over and above all his just debts and 
liabilities. 

(S’g’d) JOSEPH DRYFOOS. 
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LOUIS DRYFOOS VS. WILLIAM WIESE. 97 


Sworn to before me this 11 day of Feb’y, 1884. 
(S’g’d) WILLIAM I. LETT, 
Notary Publie for Kings County. 
Cer. filed in N. Y. 


[ approve the above bond and the sufficiency of the sureties thereto 
and allow the appeal. 


(S’g’d) HOYT H. WHEELER. 


(Endorsed :) Supreme Court of the United States. In equity. 

166 Louis Dryfoos, complainant and appellant, vs. William Wiese, 

defendant and respondent. Bond on appeal. Wetmore & 

Jenner, compl’t’s sol’rs, 206 Bway, N. Y. city. U.S. cireuit court. 
Filed Feb. 12, 1884. ‘Timothy Griffith, clerk. 


167 Unitrep STATES OF AMERICA. ; 
Southern District of New York, | 


I, Timothy Griffith, clerk of the circuit court of the United States 
of America for the southern district of New York, in the second 
circuit, do hereby certify that the foregoing pages, numbered from 
Nos. one to one hundred and sixty-six, inclusive, contain a true and 
complete transcript of the record and proceedings had in said court 
in the case of Louis Dryfoos, complainant and appellant, against 
William Wiese, defendant and respondent, as the same remain on 
record and on file in said office. : 

In testimony whereof I have caused the seal of the said court to 
be hereunto affixed, at the city of New York, in the southern dis- 
trict of New York, in the second circuit, this — day of October, in 
the year of our Lord one thousand eight hundred and eighty-four, 
and of the Independence of the said United States the one hundred 
and ninth. 

[Seal of the Circuit Court, Southern Dist. of N. Y.] 


TIMOTHY GRIFFITH, Clerk. 


Endorsed on cover: 8S. New York, C. C. U. S. No. 109. Louis 
Dryfoos, appellant, vs. William Wiese. Filed 16th October, 1884. 
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U. 8. SUPREME COURT. 


NO. 109. 


LOUIS DRYFOOS. 
APPELLANT, 


US, 


WILLIAM WLESE, 
\PPELLEE. 


BRIEF FOR APPELLANT. 


EDMUND WETMORE, 
A ppellant's Counsel. 


SURGOYNE Quick PrintinG Co., Cor. Walker & Centre Sts., New York. 


Supreme Court of the Anited States. 


Louis Dryroos, 
Complainant and Appellant, 
AGAINST ) 


~ WiiuiaAmM WIESE, 
Defendant and Respondent. 


BRIEF FOR APPELLANT. 


This is an appeal from a decree of the Cireuit Court of the 
United States, for the Southern District of New York, dismissing 
a Bill of Complaint charging infringement of Reissued Letters Pat- 
ent, Numbered 9,097, dated February 24th, 1880, granted to the 
complainant, Louis Dryfoos, as Assignee, by mesne assignment of 
A. Beck, for an Improvement in Quilting Machines. | 

The said reissue was a second reissue of original Letters Patent, 
No. 190,184, dated May Ist, 1877. The first reissue was dated Janu- 
ary 29th, 1878, on an application filed January 2d, 1878, and was 
applied for eight months after the grant of the original patent, the 
second reissue in suit was applied for January 24th, 1880, two years 
less five days after the first reissue, and two years and a little less 
than nine months after the grant of the original. 

The only claim necessary to consider is the second of the reissue 
in suit, which is substantially the same as the frs¢ claim of the first 
reissue. 

The appellant contends that the said claim does not unlawfully 
expand the original, that it has been infringed by the defendant: 
His Honor Judge WHEELER, before whom the final hearing was had 
in the Court below, held that the said claim was valid, but that it 
was not infringed. 
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The errors assigned are that the learned Judge erred : 
In that he held that the second claim of the reissue was not in- 
fringed and that the defendant accomplished the result accomplished 
by the patent mechanism in a different way and by different 
mechanism. 

Many defenses to the patent were taken in the answer, but no 
attempt was made to support any of them except two, viz.: 


1. The defense of the invalidity of the reissue as not surrendered 
in compliance with the statute, because of a defective specifica- 
tion arising from inadvertence, and as being for a different 
invention from the original. 

2. The defense of non-infringement. 


These are acccordingly the only questions in the case. 


I. 
The Second Claim of the Reissue in Suit is Valid. + 


GENERAL DESCRIPTION OF THE INVENTION. 


The patent describes a kind of sewing machine intended for 
quilting. The part of the invention here in controversy relates to 
the device for feeding the goods through the machine. When it is 
desired to feed curved strips of goods through the machine it is 
necessary that one side of the goods should be fed through faster 
than the other. Prior to the patent the only way to accomplish this 
result was by the hand of the operator, who either dragged back or 
pushed forward one side or the other of the goods as they were fed = 
through the machine, or both simultaneously. This cah be done, 
though not with good results, in a single needle machine, but in the 
class of multiple needle machines, so called, that is, machines having 
a gang or row of needles stretching across the goods instead of a 


g 
single needle, this method of giving to curved goods the necessary 


twist or circular motion in passing through the machine by hand 
was awkward, if not impracticable, and produced irregularity in the 
sewing and appearance of the goods. Beck was the first man to de- 
vise a remedy for this by providing an automatic feed which, by feed- 


— 


ing one side of the goods faster than the other, could feed curved or 


conical strips through the machine with the same facility, and pro- 
duce quilting of the same regularity in such goods as in straight 


pieces. 


The invention was a pioneer invention and one of great value. 


The Court below said : 


ee 


ce 


“Beck well appears to have meritoriously invented effective 
means for giving circular direction to the feed of quilting machines 
having gangs of needles for quilting several parallel seams” (Reec., 


p. 93). 


And the following testimony on the part of the complainant was 


uncontradicted : 


“é 
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machine described and shown in prior letters patent to A. Beck, the 


“8 @. Will you please state the differences, if any, between said 
quilted goods made on the Beck machine and the quilted goods 
made and sold before the introduction of the said Beck quiltings? 

‘‘ A. Before the introduction of our patented machine there were 
very few quilted goods in number sold, for the reason that, to be 
made by one single needle, they would be too expensive ; and in 
case we would have large orders for selling them we could not 
execute the orders. The goods which are quilted by one needle 
have in most cases to have the patterns stamped upon them, and 
the operator has to follow that mark; whereas,on the patented 
quilting machine the goods or the bottom of the skirt is cut in the 
conical form and passes through the machine, and by that each 
aod every skirt will come out alike. 

“9Q. In point of regularity of workmanship, how do the conical 
quiltings made upon the Keck machine compare with those made 
before the Beck machine ? 

“A. If quilting is done by a machine with one needle without 
the pattern being stamped in advance, it could never be done as 
perfect as on the patented machine. 

“10 @. In point of price, how do the goods made on the Beck 
machine compare with those made before that time ? 

“A. The Beck machine is a saving in labor over 80 per cent. 
against the one-needle machine, which was customary before that 
machine. 

“11 Q. What, if vou know, has been about the number of those 
skirts sold in this market since your introduction of them up to 
the present time ? 

“A. I believe the sales of this class of quilting must be over 


100,000 dozen.” 
THE SPECIFICATION AND CLAIMS OF THE ORIGINAL AND REISSUES. 


The original patent was for certain improvements on the quilting 
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same inventor. These prior letters patent were dated February 16th, 
1875, No. 159,884, and are printed at page 80, &c., of the record. 
The feeding rollers in the first machine were straight cylindrical 
rollers. It contained no provision for quilting circular goods, such 
as the conical bodies of skirts, or skirt borders. The rollers fed the 
goods at a uniform speed across their length. ‘They were adjustable 
so that they could be placed so as to form an angle with the row of 
needles ; but this was simply for the purpose of feeding the cloth 
obliquely through the machine which was desirable where the user 
wished to produce regular rows of stitching which would intersect 
each other to form a diamond shape pattern. 

See specification, Rec., p. 80, and drawing opposite page 79. The 
drawing opposite page 82 does not belong to this patent. 

In the Letters Patent No. 190,184, the original, upon which the 
reissue under considerauion was founded, the inventor, among other 
improvements upon the first machine combined conical rolls with the 
gang of needles so as to feed goods cut in a conical or circular 
shape. In the body of the specification the patentee says : 

“'The feed rolls are shown at H. They are intended in this in- 
“ stance to feed the conical bodies of skirts or skirt borders and are 
“ therefore, for this purpose, made conical. The cloth to be sewed 
* passes over the cloth plate I under and back of the lower roll; 
“ thence up between the two rolls and to the front of the upper roll 
“ over which it finally passes. The rolls are made conical only for 
“the purpose above mentioned. ‘To feed straight goods they are 
“ made cylindrical. They do not move with the sewing frame. They 
“ have no movement of lateral reciprocation, but revolve in bearings, 
“formed in a stationary frame H” (Specification, Rec., pp. 84, 85). 


The drawing clearly showed the conical feed thus described and 
is identical with the drawing of the present reissue. No claim for 
the conical rollers either separately or in combination with the needle 
gang or other parts of the mechanism was made in this patent. 

‘The omission was rectified in the first reissue, which was applied 
for eight months after the original patent was granted. This re- 
issue, dated January 29th, 1878, is printed at pp. 87 e¢ seg., of the 
record. 

In this first reissue the patentee notes the incenvenience which 
belonged to the machine shown in his first patent, arising from the 
fact that : 

“ When conical bodies of skirts or skirt borders were to be 
‘** quilted it was necessary to drag the material through on one side, 


o 
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at the same time crowding it back on the other, as is done in 
“ordinary sewing machines. This, while being easily and readily 
“ effected on such machines, and the material being turned under 
“and around a single needle, without any inconvenience to the 
“ operator, and without injury to the fabric, or to the parts of the 
“ mechanism which hold the material, cannot be done, in connection 
“with a gang of needles with a feeding mechanism, holding the 
“material both intermittingly durmg the intervals of stitches and 
“continuously between sets of rollers, without great manual 
“difficulty to the operator, and without such strain upon the 
“material and friction upon the feeding mechanism as will eudanger 
“ the quality of the work and the operation of the machine.” 


The specification then proceeds to deseribe the conical rollers H, 
intended to feed the conical bodies of skirts or skirt borders in sub- 
stantially the language already quoted from the original patent. <A 
claim, referring to these rolls, is added as follows : 

“1. The combination with a series of vertically-reciprocating 
“needles, mounted in a laterally-reciprocating sewing frame of 
* conical feed rolls, acting intermittingly during the intervals of the 
“ formation of stitches, substantially as herein shown and described.” 


A second reissue was taken out upon an application filed a 
little less than two years thereafter, being the reissue in suit. 

The specification of this reissue is printed at pp. 52 ef seg. of the 
Record. It corrected certain parts of the specification not in con- 
troversy here. It added a claim in respect to the combination form- 
ing the feeding mechanism, and adds the following paragraph to that 
part of the specification descriptive of the said conical rollers : 


“ I also have devised for the purpose of feeding conical strips of 
“ goods—such as the conical bodies of skirts or skirt borders—a 
“ feed device operating intermittingly between the formation of the 
“ stitches, which extends throughout the width of the conical strip 
“ of goods, and which, as it departs from the shorter curved edge 
“ and approaches the longer-curved edge of the goods is adapted to 
“ have a proportionally increased range of feed movement, so that 
“ it will feed the conical strip of gods in the requisite curved path 
“ evenly and without any injurious strain or drag. 

“ The feed device, in which I have embodied this feature of my 
* invention consists, as shown in the drawings, of feed rolls H, 
“ which are made conical shape ” (Ree., p. 54). The rest of the de- 
scription being substantially the same as in the original and first 
reissue. 


The new claim forminy the first claim of the seeond reissue is as 


follows : 
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“1. Ina machine for quilting conical strips of goods the combi- 
* nation with the series or vane of sewing mechanisms and the cloth 
“ plate which supports the goods under the action of the same, of a 
* feed device, operating intermittingly in the intervals between the 
“ formation of the stitches, which extends and operates substantially 
“ across or from edge to edge of the conical strip of goods, and which, as 
“o departs from the shorter curved edge and approaches the longer 
eurved edge of said goods, is adapted to have a proportionately 
‘increased range of feed movement substantially as and for the 
‘** purpose set forth.” 


What was the 77st claim of the first reissue is preserved and 
made the second claim of the reissue under consideration without 
material chanve of language, viz. : 

“2. The combination, with a series of vertically-reciprocating 
“ needles mounted ina laterally reciprocating sewing-frame, of coni- 
‘** eal feed rolls and mechanism for causing them to act intermit- 
“ tingly during the intervals between the formation of stitches, sub- 
“ stantially as herein shown and described ” (Rece., p. 56). 


It is only necessary to consider the last quoted claim. If the one 
before it, first introduced in the present reissue, is broader than this 
it is an unlawful expansion introduced nearly three years after the 
original, so that if the defendant has not infringed the second claim 
he has infringed no Jawful claim of the reissue in suit. 

So far as appears by the testimony no public rights, either by 
the issuing of other patents or the use of the invention, intervened 
prior to the first appearance of this claim in the first reissue, and its 
validity was sustained by the Court below, that part of the opinion 
being as follows: 

“ The first reissue was within a few months of the original and 
“ before others appear to have done anything in that region of in- 
vention, and seems to have been well enough. J/eyer vs. Goodyear 
“ Mfg. Co., 11 Fed. Rep., 891; Hartshorn vs. Eagle Shade foller 
‘“ Co, 18 Fed. Rep., Q().”’ 3% 3 x. 

* The new claim of the first reissue brought forward into the 
* second, being valid in the first, is not avoided by the invalid claim 
“of the second. Schillinger vs. Greenway Co., 24 O. G., 495; S. LAs 
“17 Fed. Rep., 244. Gage vs. Herring, 107 U. S., 640 (S. C., 2 
“ Supreme Court Reporter, 820). The orator appears, therefore, to 
be entitled to a monopoly of the conical rollers in that combina- 
* tion.” 


This part of the decision below was correct. 
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A claim may be lawfully added by reissue, provided it is 
justified by the original specification and is applied for with due 
diligence. 

Battin vs. Tageart, 17 How., 83. 
Morey VS. Lockwood. SW ull.. 250. 
Seymour Vs. Osborne. 1] Wall. 516. 
Mahn vs. Harwood, 112 U.S.. 354. 


In the last case it is said that “since the purpose of the statute 
* undoubtedly was to provide that kind of relief which courts of 
“equity have always given in cases of clear accident and mistake in 
“ the drawing up of written instruments, it may fairly be inferred 
“ that a mistake in a patent whereby the claim is made too narrow 
“is within the equity if not within the words of the statute ” 
(p. 302). 


In the present instance the language already quoted from the 
original specification, which is substantially preserved in the re- 
issue, aided by the original drawings which are the same as those of 
the reissue, clearly show that the claim under consideration might 
have been made in the original patent. 

The combination which it sets forth was described in the original 
in the precise form in which it is described in the reissue. The latter 
adds matter explanatory of its object and mode of operation, but this 
matter, while it renders the description clearer, does not enlarge the 
subject matter to which it relates. 

Nor was the reissue in which this claim first appeared applied for 
too late under the doctrine of Miller vs. Lridgeport Brass Co. (104 
U.S., 350) and kindred cases. 

Where the lapse of time between the grant of the original patent 
and the application for the reissue is so great that it appears to the 
Court to amount, p2ama facie, to unreasonable delay, the Commis- 
sioner will be held to have exceeded his jurisdiction unless the delay 
is satisfactorily accounted for and public nights have not intervened. 
No invariable rule can be laid down as to what is reasonable time, 
but by analogy to the law of public use before the application for a 
patent a delay of two years in applying for an expanded reissue is 
oue requiring an excuse therefor to be “ made manifest by the special 
* circumstances of the case.” 

Mahn vs. Harwood, uhi sup., 112 U. S., 363. 
Miller vs. Bridgeport Brass Co., 104 U. 8., 350. 


It would seem to be a just inference from these cases that, where 
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the delay is much less than two years, and there is no evidence show- 


ing absence of inadvertence or mistake or of any other jurisdictional 


fact, and the reissue is one which, on the face of the original and re- 


issue, may be lawfully made, the action of the Commissioner will 


not be held an unlawful exercise of his authority and the reissue will 


be sustained. 


In this case the delay was only eight months; there is no evi- 


dence necessarily implying an absence of inadvertence or mistake 
(as e. g. In Leggelt vs. Avery, 101 U.S., 256, 259; noted m 112 U.S., 


OOD) ; the reissue was not made to cover inventions or machines 


made or used between the date of the original and reissue, or to in- 


clude anything done or suggested by others than the inventor, or to 


encroach upon any ground occupied by the public since the first 


grant of the patent, and does not, therefore, appear to have been 


issued without authority. 


It is true that the record does not show the evidence of inad- 


vertence, or the excuse for delay which was offered to the Commis- 
sioner, but if the foregoing propositions are true, that is not neces- 
sary, unless the record negatives the existence of inadvertence and 
the lapse of time is, on its face, so unreasonable as_ to require satis- 
factory explanation in order to justify the Commissioner’s action. 
“The settled rule of decision is that if it appears, in cases where 


“the claim is merely expanded, that the delay has been for two 


“ vears, or more, it is adjudged to invalidate the reissue, unless the 


“ delay is accounted for and excused by special circumstances, which 
** show it to have been not unreasonable.” 


Wollensak vs. Reiher, 115 U. 8., 101. 


THE SECOND CLAIM OF THE REISSUE IN SUIT HAS BEEN INFRINGED BY 
THE DEFENDANT. 


Infringement is charged against two kinds of machines used 
by the defendant, called : 

1. The roller feed machine, and 

2. ‘The four motion feed machine. 

These machines were inspected and described by Mr. Renwick, 
and illustrated by models marked respectively, “ Complainant’s Ex- 
hibit Illustrative Model Defendant's Roller Feed Machine” (Rec., p. 
38), and “ Complainant’s Exhibit Illustrative Model Four Motion 
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Feed” (Rec., pp. 40, 158; Test. Renwick, Rec., p. 27, Q. 5 & Ans. 
to 7 Q., & Ans., p). 31 & p. 08, 1 Q., & p. 40, 6 Q.). 

The following description of these machines by Mr. Renwick 
may be readily followed, aided by reference to the above models, 
which are not intended to be complete working models, but to show 
the working of the machines so far as is pertinent to the present con- 


. 
troversy. 
As to the roller-feed machine Mr. Renwick says: 
“This class of machines had a gang of needles and a long presser 
“ foot serving for all the needles in the gang, and operating lke the 
96 ordinary presser foot of a sewing machine, except that it was lifted 
* from the cloth to be quilted while the needles were out of the 
“cloth. This gang of needles had a motion in the direction of the 
” Criubiyy, sometimes called the shoggving motion, SO that the machine 
" could quilt scollops Or Wavy patterns in the cloth. The needles 
“and presser foot also had a swinging motion in the direction of the 
“ feed of the cloth, as in ordinary needle-feed machines. This mo- 
“ tion was imparted to the needles and presser foot by cams, in such 
‘ manner that one end of the gang could move through a creater 
* distance than the other end of the gang ; the gang thus accommo- 
* dating itself to comparatively long stitches on one side of the cloth 
; © sul comparatively short stitches on the other side of the cloth. 
“'These machines had a roller-feed apparatus, the cloth being 
6 


‘ grasped between two sets of rollers, and the two sets of rollers be- 
‘ , : . ry . 
lhe pressed tovether by means of Spribes. These rollers extended 


“all across the width of the goods, but not continuously ; there being 
“ three smooth rollers on the pressing shaft, with intervals between 
+ 


‘them, and six rollers with intervals between them on the shaft to 
; “which the motion is imparted to feed the goods. On this last 
shaft three of the rollers were rough anal three were smooth. One 
‘of the rough rollers was 34 inches long, and it was located at one 
* elge of the goo ls which were to be quilte l. ‘The other two rough 
rollers covered a space of od Inches in length, and grasped the 
’ goods at the other side or edge thereof. The smooth rollers were 
located between the two rough rollers at one sile, and the other 
- roueh rojler at the other side of the goods. The rollers on this 
‘shaft were moved by pawls and ratchet wheels, through the inter- 
vention of change gear, and the shaft on which the rollers were 
supported was cut in two, the long rough roller serving as a sleeve 
“ to keep the two parts of the shaft in line. This feeding shaft was 
' “ therefore, in fact, two shafts, having the same axis, and the con- 
struction of the actuating apparatus was such that the lone rough 
rolier made more revolutions in any given time than the two short 


” rough rollers which acted on the other side of the eoods. The revolu- 
“ tion of these rollers was practically, though not absolutely, con- 
“ tinuous, and it was possible for them to move in this practically 
sé 


continuous manner on account of the needles swinging with the 


ce 


~ 
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goods, as before described. In consequence of the long rough 
roller moving faster than the short rough rollers the goods to be 
quilted were fed in curved lines, in the manner described in reissue 
No. 9097, and the feed, although practically continuous, acted in- 
termittently between the formation of the stitches, the feed carry- 
ing the goods along after the needles got out of the cloth and until 
the needles, after having swung backward or in the direction 
of the reverse of the feed, entered the cloth again to 


‘make another set of stitches. These machines were not in use 


when I visitecl the factories, and at my request Mr. Wiese puta 


“ belt on one of them, so that I might see it in operation.” 


Ree.. p. 2/, 5 (). 


And see illustrative model of said machine before mentioned. 


Complainant's Exhibit Illustrative Model Defendant’s Roller Feed 
Machine (Ree., p. 38). 


As to the defendant's four motion, or drop machine, Mr. Ren- 


wick testifies : 


“The other machines seen by me were drop feed machines. 
There were five of them. Kach of these ‘machines had a gang of 
needles with a presser foot, and the needles had a shogging mo- 
tion, as described in reissue No. 9097; but this gang of nee- 
dies had no swinging motion such as I have deseribed in the first 


‘ of the machines referred to in the first part of this answer. The 


feed motion of these machines was composed of four rough 
surface four-motion feeds, acting in connection with a presser 
roller above the cloth instead of with an ordinary presser foot. 
Two of the feeds acted close upon the edges of the cloth,and two 
or three on parts of the cloth between the edges. All four of 
the feed bars were attached to a long rock shaft or-rod greater in 
length than the width of the goods to be quilted, and they derived 
their motion to feed the goods from this rock shaft, while their up 
and down motion to seize and let go of the goods are derived 
from cams which underlie the feed bar, as usual in sewing ma- 
chines. ‘This long rock shaft was mounted at each end, outside 


‘of the outside feed bars, in the ends of two nearly upright levers, 


the end of the shaft entering loosely into holes in the lever. 
Those levers were supported on pivots which could be moved up 
and down vertically, the pivots entering slots in the levers and 
the whole construction being such that the two ends of each 
lever, measuring from the pivot, could be made of greater or 
less length in proportion to each other. The lower ends of each of 
these levers were acted on by cams, and in consequence of the 
revolutions of the cams the shaft or rod to which the feed bars 
were attached, and consequently the feed bars were moved back- 
ward and forward. The distance to which the feed bars could 
be moved backward and forward so as to regulate the length of 
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“ stitches, could be altered by moving the pivots before spoken of 
“up and down in the slots of the lever, and on account of the 
* extreme looseness of the rods to which the feed bars were attached 
“in the holes at the top of the levers, the pivots could be adjusted 
“ to different heights in the levers and the contrivance still operate. 

“ When so adjusted, the rough surface at one edge of the goods 
moved through a greater distance than the rough surface at the 
“ other end of the goods, and the two or three intermediate rough 
* surfaces also move through cifferent distances, at each motion 
* to feed the cloth, and, in consequence, would feed goods to be 
“ quilted in curved lines, in the same manner as described in re- 
“issue No. 9,097. 

“ When I saw these machines they were not in use,and I had 
“one of them started up so that I could inspect it Mr. 
“ Wiese said when I| saw these machines the pivots were so 
* adjusted that all four or five of the feed surfaces moved through 
“the same distances at each stitch, and, consequently, that the 
” goods to be quilted would be fed in straight, and not in curved 
“ lines, unless twisted by the hands of the operators, and he said that 
“ he intended so to use the machines, although they had the capacity, 
“ by proper adjustment, of feeding the goods in curved lines, and were 
“evidently constructed for the express purpose of being used 
“so as to feed the goods in either curved or straight lines, as might 
“ be desired ” (R Cc. pp. 28, 29: m.., p. 50. SL). 


As to these machines containing the invention described in the 
patent and referred to in the 2nd claim thereof, Mr. Renwick testi- 


fied as follows: 


‘In my opinion both classes of machines contaim the inventions 
‘* described in the second claims of reissue 9,097. Both classes of 
* machines have gangs of needles which have a shogging, or, as it 1s 
“called in the claim, a lateral motion, and both have a cloth plate 
“ which support the goods under the action of the needles. 

“ So far as I know, Mr. Beck, on whose invention reissue 9097 is 
‘“ based, was the first to combine with a gang of needles a feed ap- 
* paratus which would feed the goods in curved lines, and one ele- 
‘‘ ment of the 2d claim of the reissue is the conical feed rollers which 
** cause this peculiar feed ; and the claims, as I understand them, 
“ cover the known substitutes and equivalents of this feed. Long 
“ prior to the date of Beck’s original patent a feed apparatus con- 
* sisting of a roughened roller was used in the well-known origmal 
“ Singer machine, as also was the so-called four-motion rough sur- 
* face feed, such as was used in the original Wheeler & Wilson and 
“ Grover & Baker sewing machines. Now, the peculiarity of the 
* Beck invention consists In moving the feeding surface through a 
“ sreater distance for every stitch at one side of the goods than at 
“ the other side or edge thereof, it being evident that the surface of 
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* a conical roller, or to speak more accurately, of a conical frustum, 
‘‘ moves when the frustum is revolved through a greater distance at 
“ the large end of the frustum than at the small end thereof. In 
“ consequence of these different lengths of movement at the two 
“ ends of the frustum the goods are moved through a greater dis- 
“ tance at one edge than at the other edge, and consequently the 
* feed of the whole cloth or goods is in curved lines. 

“ In the first class of machines seen by me under the inspection 
“ of Mr. Wiese, the surface of the rough feed rolls at one edge of the 
“ ooods moved faster than the surface of the rough. roller at the 
“* other edge of the goods, not because the rollers were of different 
“ diameters, but because the surface of one roller was moved at a 
“ oreater speed than the surface of the other roller, and the feed by 
‘‘ means of these rollers was in operation when the needles were out 
“ of the cloth. In my opinion this contrivance in the Wiese ma- 
“‘ chine is precisely the same as the conical roller in reissue 9097, 
“ Although I consider the feeds of the first class of the Wiese ma- 
“ chines substantially the same as that described in reissue 9097, it 
“is nevertheless an inferior feed, and will not perform the duty re- 
* quired of it with such exactitude as the conical rollers of reissue 
* 9097. 

“ The second class of the Wiese machine, when adjusted so that 
“ the feeding surfaces moved each to a greater distance than the 
* other, commencing at one edge of the cloth and ending at the 
“ other edge thereof, have precisely the same mode of operation as 
“ the conical feed roller of reissue 9097, but in them the rotary mo- 
“ tion of a conical roller is transferred into the rectilinear motion of 
‘“ the feeding surfaces. ‘These two directions of motion of roughened 
“ feeding surfaces were well known, as before stated, prior to Beck’s 
* invention, and therefore I consider the roughened surface of the 
“ Wiese machine as a mere substitute for the roughened surface of 
“reissue 9097. Even if these two modes of moving the roughened 
“ surfaces were not well known substitutes for each other I should 
“ be of the same opinion, because in both cases the cloth is fed by 
“the motion of those surfaces, and to a distance depending upon 
“the extent of motion of the surfaces, and so far as the mere ad- 
“vanecing of the cloth is concerned it is immaterial whether 
“the surfaces move in ares of ceireles' or in _ straight 
** lines. IT am aware that the conical rolls in reissue 
“ 9097 grasp the cloth to feed it over the whole width of the cloth, 
“while in both classes of Wiese machines the feeding devices only 
“act upon portions of the cloth. I do not think that any person 
“could escape the Beck patent, reissue 9097, by cutting gaps at 
‘ intervals in his conical rollers, and I therefore treat the feeds of 
“ Wiese as if they acted over the whole width of the cloth to be 
quilted. 
“ Further: in giving this answer I have not lost sight of the fact 
that in the first class of Wiese machines the feed is operative, not 
only when the needles are out of the cloth, but also when they are 
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“in the cloth ; but.this latter feeding motion is necessary, because 
‘the needles swing when in the cloth. As, however, the roller feed 
“of Wiese acts while the needles are out of the cloth, and this 
‘action of the feed is intermittent, it appears to me that the opera- 
‘tion of the feeding rollers in this Wiese machine is, in the words 
of the claim of reissue 9097, and not only in words, but also in 
‘the substance of the claims of the same reissue, a feeding device 
‘operating intermittently in the intervals between the formation 
“of stitches’ ” (Ree., pp. 30-31). 


The differences relied upon to escape infringement are the fol- 
lowing : 


I As tro THE RoLLeR MACHINE. 


Ist. The feed rollers not only feed while the needles are out of 
the cloth, but continue their stroke while the needles are in the 
cloth, to keep up with the needles which have a swinging motion. 

The only effect of this is to make a little longer stitch, it does not 
affect the essential features of the combination. It is a fact proved 
by Mr. Renwick’s testimony, and not directly denied by any one, 
and indeed a fact obvious on inspection, that the gang of needles in 
the defendant’s machine is substantially the same element as respects 


gang of 


the combination which is the subject of controversy as the 
needles in the Beck machine. 

To fulfill that office it is only necessary that it should be a gang 
of needles, and not a single needle ; that it should have a_ vertical 
motion, and also a /ateral or “shogging” motion. If it has all 
these, it has everything that the patent requires. Whether or not 
it has in addition a motion on its own axis so as to swing the 
needles is wholly immaterial. The presence of such additional 
motion. in no respect deprives it of any of the before-mentioned 
essential features, or 1n any respect affects or alters those features. 

Now, the swinging of the needle bar makes it necessary that the 
cloth should move while the needles are in it, whereas, if the needle 
bar has no motion on its own axis, it is impossible for the cloth to 
move while the needles are in it. 

In the precise form of needle-bar shown m the patent, therefore, 
it is impossible for the cloth to move, and consequently for the rol- 
lers to feed while the needles are in the cloth; whereas in the de- 
fendants’ machine, with the swinging needle-bar the cloth must 
move while the needles are in it, and it is consequently possible for 
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the rollers to move at the same time. But this motion of the rol- 
lers is merely something additional to the function of feeding, while 
the needles are out of the cloth, which latter function they still re- 
tain, and which is the only function they are required to have, in 
order to fulfill-the essential conditions of the patented combination 
in regard to the time of feeding. 

The fact that they have this additional motion in no respect 


while the needle is out of the cloth. 

In one sense, and literally they do not feed intermittently ; that 
iS, they do not feed with alternate periods of rest, but in another 
sense they do feed intermittently, that is, they feed during the inter- 
val while the needles are out of the cloth. 

Whether they also move or feed while the needles are in the 
cloth is immaterial, because it in no way affects the operation of the 
combination, but is an addition thereto, which leaves the combina- 
tion unaltered. 

This point is well stated by Mr. Renwick as follows : 

“The patent has this statement in it: ‘ They (the rollers) act im- 
“ termittently, resting during the formation of the stitch, and feed- 
“ang the goods when the needles are out of the cloth.’ Now, the 
“ feed acts when the needles are out of the cloth in both machines, 
“ and the purpose of the feed in both machines is to draw the cloth 
* along, when the needles are out of it, and the intermittent action 
“ spoken of in the patent, is, as I understand it, defined as an action 
* when the needles are out of the cloth. 

“ Therefore the feed rollers of the Wiese machine operate in the 
“same way as those of Beck's, and at the same time, although the 
** former have in addition to this motion a motion when the needles 
“are in the cloth, this latter motion being rendered possible by the 
swinging of the needles ” (Rece., p. 35, 29 x-Q.). 


In other words, the mere feature of resting while the needles are 
in the cloth, is an incidental feature to the particular form of needle 
bar shown in Beck’s patent, but is no part of the essence of the in- 
vention. Describing the best form of his invention known to him, 
he showed a needle bar, having the vertical and shogging motions 
only, but not swinging on its own axis, and as a consequence, the 
feed used with such needle bar must be stationary during the form- 
ation of the stitches and while the needles are in the cloth. The de- 
fendant making a variation (but no improvement) used a needle bar 
having the same vertical and shogging motion, but having in addi- 
tion, a swinging motion upon its own avis, and, therefore, the feed 
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must be in motion while the needles are in the cloth. But in both 
the feeding mechanism acting intermittingly during the intervals 
between the formation of stitches, performs its true feeding funec- 
tions only during those intervals. During the formation of the 
stitches it merely accommodates itself to the motion of the needles. 
If the needles move up and down in a straight line, it is stationary ; 
if the needles swing, it must move enough to accommodate the cloth 
to their motion, but then the needles become the primary feeding 
mechanism, and the feeding mechanism proper merely keeps pace 
with them so as to accommodate the motion of the cloth to the 
swing of the needles. The needles alone would be sufficient to feed 
the cloth during the formation of the stitch, and ordinary sewing 
machines using the swinging needle bar, which was an old device, 
were known as “needle feed” machines (Ree. p. “J _ ). 

Looking at the gist of the mechanical principle of the patented 
combination, it is accurate to say that the defendant's rollers act in- 
termittingly, because it is only during the intervals when the needle 
is out of the cloth that they act as sole feeders as in the patented 
machine, and whether they move or stand still, when not acting as 
sole feeders, is not material. The motion of the defendant’s rollers 
during the formation of the stitch israther matter of adjustment than 
construction. If used without the swinging needle-bar they might have 
intervals of rest, because they are moved by two sets of pawls and it 
would only be necessary in order to produce this effect to lift one of 
the pawls out of engagement (Rece., p. +. ¢ 

As the swinging needle-bar was an old form, merely to substitute 
that form of bar and adjust the rollers to accommodate themselves 
to its motion during the formation of the stitch would not seem to be 
an inventive change (Rec., p.77). 

2d. In the defendant's roller machine the rollers are cut away so 
that they do not operate upon every portion of the cloth, across its 
entire width, as do the conical rollers of the patent. 

They extend far enough over each end to feed the strip 
through evenly, and their operation extends across the whole width ; 
that is to say, the centre of the cloth is as much fed through by the 
rollers as its edges, but the rollers themselves do not extend continu- 
ously to the middle. 

The change is, therefore, immaterial. Mr. Renwick is right when 
he says: “I do not think that any person could escape the Beck 
“ patent reissue 9097, by cutting gaps at intervals in his conical 


‘ rollers” (Ree., p. 31). 
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If the rollers seize the cloth over enough of its width to move the 


whole strip evenly throughout, that is all that is necessary. 

In that way they operate, in the language of the first claim, 
‘‘ substantially across, or from edge to edge of the conical strip of 
‘‘ goods,” and substantially as the conical rollers shown in the patent 
operate. | 

The essential thing is, that the feed should operate at each edge 
and far enough from the edges to move the whole strip evenly, and 
simply to cut away such intermediate portions of the rollers as may 
be removed without interfering with the feeding operation across the 
whole width, is plainly to make a change of form, but not of sub- 
stance. 

3d. In the defendant’s machine the rollers are straight instead of 
conical. 

3ut the defendant’s rollers are made to move faster at one end 
than the other, and, thus perform the same function as that per- 
formed by the conical shape of the patented rollers, and by an 
equivalent mode of operation. 

Mr. Renwick’s testimony as to the substantial identity of the two 
devices (Rec., p. 30) has already been quoted, and is not contra- 
dicted by defendant's expert. 

The gist of the device is the differential feed, whereby the rollers 
feed a greater distance, in the same time, at one edge of the cloth 
than at the other. ‘This is accomplished by keeping a greater extent 
of the rollers’ feeding surface in contact with the cloth during the 
feeding interval, at the edge intended to be moved the faster, and 
whether this result is obtained by maintaining a uniform speed at 
both ends of the rollers, but enlarging the surface at one end, or by 
preserving a uniform diameter at both ends and increasing the speed 
at one, is immaterial. In each case the result is obtained in sub- 
stantially the same way by means which are clearly the equivalents 
of each other. 


II. 
The Four-Motion Feed Machine. 


The differences relied upon to distinguish this machine are, in 
substance, only two: first, that it has no conical rollers; and, 
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second, the allegation that it has not the capacity of feeding faster at 


one edge than at the other. 
Ist. As to the four-motion or drop-feed, as a substitute for the 
conical rollers, Mr. Renwick, as already quoted, testified, without 


contradiction, as follows: 


‘Long prior to the date of Beck’s original patent, a feed ap- 
‘ paratus, consisting of a roughened roller, was used in the well- 
* known original Singer machine, as also was the so-called four- 
‘motion rough surface feed, such as was used in the original 
‘Wheeler & Wilson and Grover & Baker sewing machines. 
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si The second class of the Wiese mnachine, when adjusted SO that 
the feeding surfaces moved each to a vreater distance than the 
other, commencing at one edge of the cloth and ending at the other 
‘edge thereof, have precisely the same mode of operation as the 
conical feed roller of reissue 9097, but in them the rotary motion 
of a conical roller is transferred into the rectilinear motion of the 
feeding surfaces. | 

‘* ‘These two directions of motion of roughened feeding surfaces 
were well known, as before stated, prior to Beck’s invention, and, 
therefore, I consider the roughened surface of the Wiese machine 
as amere substitute for the roughened surfaces of reissue 9097, 
Kiven if these two modes of moving the roughened surfaces were 
not well known substitutes for each other, I should be of the same 
opinion, because in both cases the cloth is fed by the motion of 
these surfaces, and to a distance depending upon the extent of 
motion of the surfaces, and, so far as the mere advancing of the 
* cloth is concerned, it is immaterial whether the surfaces move in 
ares of circles or in straight lines ” (Rec., pp. 30, 31, m. p. 53). 


The substitution of the four-motion or drop feed adjusted to feed 
faster at one end than the other, instead of a conical roller feed, is 
the substitution of manifest equivalents, and the fact that the four- 
motion feeds do not touch the goods at every point across their 
width from edge to edge, is, for the reasons already stated in dis- 
cussing the same difference with reference to the defendant's roller 
machine, immaterial. 

2d. As to the allegation that the defendant's four-motion feed 
machines do not, as matter of fact, feed faster, or have no capacity 
for adjustmeut for feeding faster on one side than on the other, it is 
demonstrable that Mr. Elliot, the defendant's expert, is wholly mis- 
taken in his opinion. 

Let it be in the first place noted that for the purposes of the 
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invention, the required increment of feed on one side over the other, 
Jor each stitch is 80 minute as to be scarcely measurable. 

Mr. Renwick shows that it averages only one-eightieth of an inch 
for each stitch. 

Mr. Renwick arrived at this one-eightieth of an inch by taking 
the average of the waves of quilting. 

The length of the waves on the convex edge of the strip being 
on an average ,4, more than the waves on the concave edge, and 
there being twenty stitches in each wave, this would make an aver- 
for each stitch. Mr. Elliot thinks the difference 


in length of the waves varies from ,, to 3 of an ineh, which would 


age increase of ,', 
correspond to an increment of speed for each stitch, varying from 
a}, to ;3, of an inch, or an average of ,'; of an inch as stated by 
Mr. Renwick. ‘Taking the extreme limit of variation, viz., ;35 of an 
inch, it is clear that it is so minute as to be undistinguishable by the 
eye and only distinguishable by mathematical measurements (Rec., 
p. 39, Q. 4). 

In the defendants’ four-motion feed machine the feeds are firmly 
fixed along the length of the shaft. The ends of this shaft, it will be 
seen by reference to the model, rest witha very slight degree of 
looseness in two upright levers, it being necessary that the shaft 
should turn slightly on its own axis to give the requisite amount of 
horizontal motion to the feeds, it must have some slight play in the 
journal in which it rests. 

The length of the throw of the feed is regulated by a nut and 
screw on each side, working in a slot in the upright levers by means 
of which the levers are allowed a greater or less range of motion and 
consequently give a correspondingly greater or less range of motion 
to the feed shaft. The lower down in the slot the nut is fixed the 
longer the teed, the higher its position the shorter the feed. If the 
nut on one side is fixed lower than on the other, of course one side 
will feed faster than the other (Rec., pp. 28, 29; M., p. 50, 51). 

The four-motion feed makes one stitch at every throw ; con- 
sequently, to give it the requisite increase of speed, it is only neces- 
sary that the nut on one side of the feed shaft should have a throw 
of an average of ,'; or, at the utmost, no more than ;3, of an inch 
more than the other. To obtain this result it is therefore only nec- 
essary that the nut on one side should be lowered a hair’s breadth 
more than the other, and the working of the machine will not be per- 
ceptibly changed. 

Mr. Elliot thinks that this could not be done, because as the feeds 


1Y 


ure fast to the shaft, and one end of the shaft moves faster than the 


other, the feeds are necessarily given a slight side-ways curvilinear 
motion, and this Mr. Elliot thinks would make them jam in the 
slots. 

‘The answer to this is that the change of position in the parts 
caused by the minute change in position of the feed-shaft requisite 
to give the required increase of motion on one side, is so infinitely 
small that it is practically impossible to make the parts fit so closely 
as not to give room for the motion. It may be safely stated that a 
four-motion feed for practical use could not be made so that it could 
rise and fall in and out of its slot and yet fit so closely to the slot 
as not to leave room for the infinitesimally small play above men- 
tioned. 

Mr. Renwick testifies on this point as follows : 

After showing, as already explained, that the necessary increment 
of feed on one side from the other averages only 1-80th of an inch, 
he, proceeds : 

‘“ Now, if the machine was so adjusted as to feed 1-80th of an 
“inch faster at one edge than at the other the rod or shaft to which 
“the feed dogs are attached would move at one end 1-80th of an 
“inch further than the other, and the end nearest the shortest mov- 
“ing feed might be prolonged and fastened to « vertical pivot and 
* would turn on that pivot as it was moved by the two cams, just in 
“ the same Way as if that pivot was not there because the shaft, mov- 
ing at one end faster than the other, moves as a radius moves 
“ when describing a circle. I find by caleulation that this radius 
“ would be six feet long from the fastest-moving feed dog to the 
“ centre on which the radius turned, which would describe a circle 
‘* of 12 feet in diametcr. Now, if the machine were constructed with 
mathematical accuracy and without play, which it is not (and if it 
“were constructed with mathematical accuracy there would be 
greater chance of binding or jamming of the dogs), the outer 
* feed dog, which is the one which it 1s supposed would jam, and 
“ which would certainly be the most likely to jam, moves through 
* only 1-16th plus 1-80th of an inch in an are of a cirele which is 
“ twelve feet in diameter, and it is clear that such a short are of such 
-?< large circle would be so near a straight line that no ordinary 
work in a sewing machine would make the feed-dog jam ” (Ree., p. 


39, M.,"p. 6S). 


The feed-dog or feed-bar, it will be noted, is the small slab form- 
ing a square of roughened surface moved from beneath and forming 
the actual feed, which comes in contact with the cloth. 

Wiese himself admitted that the machine had the capacity of 
feeding faster upon one side than the other. 
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Mr. Renwick’s testimony on this point is as follows: 


“ When I saw these machines they were not in use, and I had 
“ one of them started up so that IL could inspect it. Mr. Wiese said, 
* when I saw these machines, the pivots were so adjusted that all 
“ four or all five of the feed surfaces moved through the same dis- 
“* tance at each stitch ; and consequently that the goods to be quilted 
* would be fed in straight and not in curved lines, unless twisted by 
“ the hands of the operators, and be said that he intended to so use 
“the machines, although they had the capacity, by proper adjust- 
* ment, of feeding the goods in curved lines, and were evidently con- 
“ structed for the express purpose of being used so as to feed the 
* souds in either curved or straight lines, as might be desired. * * * 
“32 x-Q. Wherein did you discover that this four-motion feed 
“machine operated practically the same as the Beck machine 
“ deseribed in the reissue in question ? 

“A. I discovered it from the statement of Mr. Wiese himself, that 
“ the machine could be so operated as to feed one edge of the goods 
“ faster than the other, thus having the same mode of operation as 
“ the Beck machine ; and I have stated aiready in my direct exami- 
* nation that four-motion feeds and roller feeds were known substi- 
“ tutes for each other prior to the date of the Beck invention. 

“ 33 x-Q. From this statement made by Mr. Wiese, that his four- 
“motion feed machine could be adjusted to feed faster at one edge 
* of the goods than the other, were you led to make your statements 
in the direct, relerring to that machine ? 

“A. Yes; and also from an examination of the machine myself 

and its adjustment, which proved that it could be so adjusted, aud 

was constructed for the express purpose of being so adjusted.” 
Rec., p. 29, m. p. 51; p. 35, 32 x-Q. 
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After this testimony Mr. Wiese was recalled, ‘and testified that 
he did not know whether the machine would feed faster upon one 
side than the other or not, but contradicted himself so conspicuously 
on cross-examination that his evidence justifies the conclusion that 
he is perfectly aware of the contrary (Rec., p. 58, Int. 14, p. 60 ; Int. 
26 to 28; p. 32, Cross.Int. 50 to 53). He only states that he has 
not actually used it with this adjustment. 

This, however, is immaterial. Whether the machine has or has 
not the capacity to feed straight, if by its construction it is capable 
of adjustment so as to feed faster on the one s de than on the other, 
at the will of the operator, it is an infringement, whether or not it 
has been so used in that adjustment. 


Holbrook vs. Small, 10 O. G., 508. 
The Yale Lock, &c., Co. vs. The Norwich N. Bank, 19 
BL, 228; 6 Fed. R., 877. 
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As matter of fact itis highly improbable that the defendants’ 
machine has ever been used except when SO adjusted as to feed fast ‘T 
on one side than on the other. As already shewn, it might be so ad- 
justed and the increased length of throw for each stitch not be per- 
ceptible to the eye. 

[i is alleged that the twist is given to the goods by hand, but to 
accomplish this such twist must be given between the intervals of 
the stitches when the needles are out of the cloth, because there be- 
ing a gang of needles the cloth cannot be twisted as it can be in a 
single needle machine, where it can be turned around the needle as 
a pivot, while the latter is in the cloth. But to give such mivute 
increments of feed by hand in the interval between two stitches 
would be impracticable, because the hand cannot act in such minute 
movements with the precision of machinery. 

If the cloth was twisted too much while the needles were out of 
the cloth it would at once move the threads so far that the shuttle 
could not be thrown into the loop to form the stitch, or the forma- 
tion of the stitch would be otherwise disarranged. 

The probability is that the operators always adjust the machines 
so as to extend the throw on one side, whether the proprietor knows 


of this adjustment or not. 


The defendants’ witnesses criticised the models used by Mr. Ren- 
wick to illustrate his description of defendants’ machines “‘Complt’s. 
Exhibit Illustrative Model Four-motion Feed” (Complt’s. Pr., fol. 
158), and Complt’s. Exhibit Illustrative Model, Defendants’ Roller 
Feed Machine” (Complt’s. Pr., fol. 167), because they are not work- 
ing machines and do not in all particulars correspond to the defend- 
ants’s machines. It is not necessary that they should doso. They 
are used for purposes of illustration only—they accurately show the 
operation of the defendants’ machines, so far as relates to the combi- 
nation of devices recited in the claims in controversy. The question to 
be determined is whether the defendants’ machines infringe, and Mr. 
Renwick’: description, aided by the models, is sufficient for a clear 
understanding of what these machines are and how they work. This 
is all that the models are required for, and this purpose they fully 


and properly serve. 


The appellant, therefore, submits that upon the whole evidence 
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both the defendant’s roller feed machine and the four-motion feed 
machine infringe the second claim of the reissue in suit. They do 
not accomplish the same thing ina different way, but in substantially 
the same way. Beck’s machine being a pioneer of its class. He 
having first devised the combination, the gist of which is a feed 
feeding faster at one end and than at the other, with the laterally 
moving needlegang and the intermittent feed when the needles 
are out of the stitches, variations in the mere form of feed are not 
material. The principle applies which is thus expressed in Consoli- 
dated Valve Uo. vs. Crosby Valve Co. : 


“ Where the ideas necessary to success are made known, and a 
“ structure embodying those ideas is given to the world, it is easy 
“ for the skillful mechanic to vary the form by mechanism which is 
“ equivalent, and is, therefore, in a case of this kind, an infringe- 
* ment ” (113 U. S., 157-179). 


In view of the state of the art at the date of Beck's invention, 
and of the uncontradicted testimony of Mr. Renwick as to the 
equivalence of the defendant's and the patented devices, the mere 
substitution of a double roller feed moving faster at one end than 
the other, or of a series of ordinary four motion feeds having a 
longer throw at one end than the other, for a single conical feed 
roller, is just what the passage quoted refers to, viz., a variation of 
“form by mechanism which is equivalent.” It is a variation 
which is the work of the mechanice—not of the inventor. Beck 
made known “ the ideas necessary to success,” by showing the com- 
bination of the feed feeding faster at one end than the other in com- 
bination with the vibratory needle gang. He gave to the world “a 
structure embodying those ideas” in a machine in which, as the law 
prescribes, he showed his invention in the best and simplest form 
known to him, ze. a pair of single conical rolls in combination 
with the needle gang. Any skillful mechanic could vary that form 
and yet preserve the mode of operation. Every sewing machine 
maker knew that vou could substitute a flat or four motion feel for 
a roller feed, and that to give the flat feed a longer throw at one end 
than the other was the sume thing as to give the roller feed a larger 
diameter at one end than the other. 

The learned Court below construed the invention too narrowly ; 
its gist does not lie in feeding faster at one end by means of conical 
rollers, as distinguished from feeding faster by means of a four-mo- 
tion feed. If it had been old to feed faster at oné end than the 
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other for the purpose of quilting conical pieces and Beck had simply 
invented a new kind of roller feed for accomplishing that result, 
such would have been the scope of his invention. But Beck in- 
vented more than this. He was the first man to embody the idea of 
the feed feeding faster at one end than the other in combination with 
the vibratory needle gang, and he is entitled to cover the mere sub- 
stitution, for his form of feed of other old forms modified so as to 
have the necessary increment of motion at one end by the exercise 
of such skill only as any good mechanic could supply. The infringe- 
ment is like that in the cases brought upon the patent for the Bach- 
eldor feed, which, though decided long ago were decided on princi- 
ples that are still recognized and enforced. 
Potter vs. Braunsdorf, (7 Bl., 97). 


It is to be noted as corroborative of the above view that the 
changes in the defendant's machine are not improvements. They 
simply are changes for the sake of change, and therefore suggest 
that they were resorted to merely to evade infringement. 

Dederick vs. Cassel (9 Fed. R., 306). 

And also, that the identity of result in the operation of the 
patented and the defendant's machine, creates in such a case as this, 
a presumption of infringement. 

Winans vs. Denmead, 15 How., 330. 
Mason vs. Graham, 23 Wall, 261, 274. 
Ives vs. Hamilton, 92 U.S., 426. 
Marsh vs. Seymour, 97 U.8., 348, 359. 
Cross vs. McKinnon, 11 Fed. R., 601. 
Putnam vs. Van Hofe, 6 Fed. R., 897. 


A point was made in the Court below that as the machines 
were owned and operated by a company under the name of 
The Union Machine Perforating Company, the defendant was not 
personally liable. The point was not there sustained and is not the 
subject of exception here. However limited the defendant’s lia- 
bility for damages, the complainant is clearly entitled to relief 
against him by injunction. The defendant was one of several doing 
business at the factory where the machines were, who formed the 
corporation above mentioned (Rec., pp. 21, 22); he is a trustee and 
stockholder of the corporation (Rec., pp. 21, 22). Jointly with one 
Koch he designed the machines and superintended their construc- 
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tion, and is engaged as a’ machinist for the company and superin- 
tends the running of the machines (Rec., pp. 21, 22 & p. 60; x-Q. 
35, 36). 
Under these circumstances, defendant is clearly personally liable. 

As a stockholder he enjoys the profits of the infringement; as a 
trustee .be directs it; as a machinist he personally takes part 
therein. 

Steiger vs. Heidelberger, 4 Fed. R., 455. 

St Louis Stamping Co. vs. Quimby, 18 O. G., 571. 


The decree should be reversed and the Court below directed to 
enter a decree in favor of the appellant for the infringement of the 
second claim. 

EpMUND WETMORE, 
Appellant’s Counsel. 
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CHARLES 8. HINCHMAN VS. RUFUS P. LINCOLN. 


1 UnIrep STaTES OF AMERICA, 88: 


The President of the United States of America to the judges of the 
circuit court of the United States for the southern district of New 
York, Greeting : 

Because in the record and proceedings as also in the rendition of 
the judgment of a plea which isin the said circuit court before you, or 
some of you, between Rufus P. Lincoln, plaintiff, and Charles 8. 
Hinechman, defendant, a manifest error hath happened, to the great 
damage of the said Charles 8S. Hinchman, as is said, and as appears 
by his complaint, we, being willing that such error, ifany hath been, 
should be duly corrected and fuli and speedy justice done to the 
parties aforesaid in this behalf, do command you, if judgment be 
therein given, that then, under your seal, distinctly and openly, you 
send the record and proceedings aforesaid, with all things concern- 
ing the same, to the justices of the Supreme Court of the United 
States, at the Capitol, in the city of Washington, together with this 
writ, so that you have the same at the said place, before the jus- 
tices aforesaid, on the second Monday of October next, that, the ree- 
ord and proceedings aforesaid being inspected, the said justices of 
the Supreme Court may cause further to be done therein to correct 
that error what of right and according to the law and custom of the 
United States ouglit to be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 12th day of July, in the 
year of our Lord one thousand eight hundred and eighty-four, and 
of the Independence of the United States the one hundred and ninth. 


[Seal of U.S. Circuit Court, South. Dist. New York. ] 


TIMOTHY GRIFFITH, 
Clerk of the Circuit Court of the United States of America for the 
South ri District of Ne w York, mM the Second Cireuit. 


Allowed July 11th, 1884. 
WM. J. WALLACE. 


2 UNITED STATES OF AMERICA, ee 
' . . . a a fas 
Southern District of New York, § 


[, Timothy Griffith, clerk of the circuit court of the United States 
of America for the southern district of New York, in the second cir- 
cuit, by virtue of the foregoing writ of error, and in obedience thereto, 
do hereby certify that the following pages, numbered from three to 
one hundred and forty, inclusive, contain a true and complete tran- 
script of the records and proceedings had in said court in the case 
of Charles 8S. Hinchman, plaintiff in error, against Rufus P. Lincoln, 
defendant in error, as the same remain of record and on file in said 
office. 

In testimony whereof I have caused the seal of the said court to 
be hereunto affixed, at the city of New York, in the southern dis- 
trict of New York, in the second circuit, this 19th day of August, in 
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the year of our Lord one thousand eight hundred and eighty-four, 
and of the Independence of the U nited States the one hundred and 
ninth. 

[Seal of U.S. Cireuit Court, South. Dist. New York.] 


TIMOTHY ¢ ‘RI FRITH, Clerk. 


| Endorsed :] Supreme Court of the United States. Rufus P. Lin- 
coln vs. Charles 8. Hinchman. Writ of error. Theodore FP. H. 


Meyer, att’y for pl’ff in error, 47 William St., N. Y. city. Due ser- 


vice this day of a copy of within writ of error is hereby admitted. 
Dated New York, July 15th, 1884. Beach & Brown, pl’ff’s att’ys. 
[Stamped :] U.S. circuit court, July 15,1884. Timothy Griffith, 


clerk. 


3 Cireuit Court of the United States, Southern District of New 


York. 
Rurvus P. Lincoin ag’st CHARLES 8. HINCHMAN. 


The clerk of the circuit court of the United States for the southern 
district of New York will please issue a summons in the above-enti- 
tled action. 

BEACH & BROWN, 
PV i's Attys. 


(Endorsed :) U. S. C. CS. D. N. Y. Lincoln v. Hinchman. 
samen U. 5S. cireuit court. Filed Noy. 25, 1882. Joseph M. 
Deuel, clerk. 


4 United States Circuit Court for the Southern District of New 


York. 
Rurvus P. LINcoLN against CHARLES 8S. HINcHMAN. 


To the above-named defendant: 

You are hereby summoned to answer the complaint in this action 
and to serve a copy of your answer on the plaintiff's attorneys 
within twenty days after the service of this summons, exclusive of 
the day of service, and In case of your failure to appear or answer 
judgment will be taken against you by default for the relief de- 
manded in the complaint. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at the city of New York, this 
25th day of November, in the year one thousand eight hundred and 
elghty-two. 

[ SEAL. | JOSEPH M. DEVEL, Clerk. 


BEACH axp BROWN, ; 
Plaintiff's Attorneys. 
Office and post-office address, 120 Broadway, New York city. 
(Endorsed:) United States cireuit court, southern district 
5 of New York. Rufus P. Lincoln vs. Charles $. Hinchman. 
Summons & notice. Beach & Brown, plaintiff's attorneys. 


CHARLES 8. HINCHMAN YS. RUFUS 


P. LINCOLN. 


To the defendant within named: Take notice that upon default 
judgment will be taken for the sum of eighteen thousand dollars in 
money, with interest from the eighth day of July, 1882, besides 
costs. Beach & Brown, plaintiff’s attorneys, 120 Broadway, New 
York city. United States of America, southern district of New 
York, ss: I hereby certify that on the 25th day of November, 1882, 
at New York, I personally served the within summons on the 
within-named defendant, Charles 8. Hinclhman, by showing him the 
same and delivering to and leaving with him a true copy thereof. 
Henry FE. Knox, U.S. marshal, by G. J., deputy. I hereby depute 
G. Jeffreys to execute the within summons. Henry E. Knox, U.S. 
marshal. N. Y., Nov. 25th, 1882. U.S. cireuit court. Filed Nov. 
29, 1882. Joseph M. Deuel, clerk. 


6 United States Cireuit Court. Southern District of New York. 
Rurvus P. LiIncoLn against CHARLES 5S. HINCHMAN. 
SouTHERN District oF New YorK, 88: 


Rufus P. Lincoln, being duly sworn, doth depose and say that he 
is the plaintiff in the above-entitled action. 

That a cause of action exists in favor of the above-named plaintiff 
against the above-named defendant, Charles S. Hinchman, to re- 
cover a sum of money only, to wit, eighteen thousand dollars and 
interest from July 8th, 1882, as damages for a breach of the contract 
hereinafter stated, and arising upon the following facets : 

That on or about the Sth day of July, 2882, this plaintiff owned 
and possessed certain rights in and to certain securities, stocks, and 
bonds, more particularly set forth in the complaint hereto annexed, 
and on that day, at the city of New York, this plaintiff sold and de- 
livered to the said defendant and the said defendant purchased of 
and from this plaintiff his (plaintiff's) rights and position with ref- 
erence to the said securities, and agreed to pay him therefor the 

sum of eighteen thousand dollars. _ 
7 That this depenent is justly entitled to recover therefor 
from the said defendant thesum of eighteen thousand dollars 
and interest from July 8th, 1882, over and above all counter-claims, 
discounts, and set-off’ known to the plaintiff. 

That the above-entitled action is brought for said cause, and the 
summons therein with notice has been issued to the United States 
marshal for the southern district of New York, a copy of which 
summons and notice is hereto annexed, and the said action has been 
actually commenced by personal service of the said summons and 
notice upon the defendant, Charles 8. Hinchman, on the 25th day 
of November, 1882, at the city of New York, within said district, by 
the said marshal, as appears by his certificate of such service en- 
dorsed upon the original summons on file herein, a copy of which 
certificate is endorsed upon said copy summons. 

That the said defendant, Charles S. Hinchman, is not a resident 
of the State of New York, but resides in the city of Philadelphia, in 
the State of Pennsylvania. 
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That no previous application for an attachment has been made 
herein, except an application on or about the 27th day of November, 
1882, to Hon. William J. Wallace, circuit judge, which was not 
granted because the affidavit on which the application was made 
did not show affirmatively that the action had been actually com- 
menced. 3 


RUFUS P. LINCOLN.. 


Sworn to before me this lst day of December, 1882. 
[SEAL. ] HENRY FITZ RANDOLPH, 
Notary Pudblic (138) N. Y. Co. 


8 (Endorsed:) United States circuit court, southern district 

of New York. Rufus P. Lincoln vs. Charles S. Hinehman. 
Affidavit for attachment. Beach & Brown, attorneys for plaintiff, 
120 Broadway, N. Y. 


‘9 Circuit Court of the United States, Southern District of New 
York. : 


Rurvus P. Lincoin against CHARLES 8. HINCHMAN. 


Rufus P. Lincoln, the above-named plaintiff, by Beach & Brown, 
his attorneys, complains of Charles S. Hinchman, the above-named 
defendant, and thereupon said plaintiff states: 

That at the time hereinafter mentioned the above-named plain- 
tiff was and still is a citizen of the State of New York, and residing 
in the city of New York, in said State, and the above-named de- 
fendant was and still is a citizen of the State of Pennsylvania and 
residing at the city of Philadelphia, in said last-mentioned State. 

That on or about the Sth day of July, 1882, and previous to the 
time of the agreement hereinafter set forth, the above-named plain- 
tiff had in his possession certain securities, stocks, and bonds, as 
follows, to wit: 

28,400 shares of the capital stock of the Stormont Silver Mining 
Company, 24,300 shares of the San Bruno Copper Mining Com- 

pany, 800 shares of the Eagle Silver Mining Company, 
10 500 shares of the Hite Gold Quartz Company, 1,819 shares 

of the Star Grove Silver Mining Company, 46,410 shares of 
the Menlo Gold Quartz Company, 600 shares of the Satemo Goid 
Quartz Company, 100 shares of the New York Sea Beach R. R. Co., 
and nineteen (19) first-mortgage bonds of par value of $500 each 
of the Battle Mountain & Lewis R. R. Co., which securities, stocks, 
and bonds he originally purchased of one John R. Bothwell subject 
to any claim Wells, Fargo & Co. might have upon the same for ad- 
vances made by them toor for the account of the said John R. 
Bothwell; that thereafter this plaintiff paid to Wells, Fargo & Co. 
the amount of their said advances and took possession of said 
securities, stocks, and bonds, but stated to the above-named defend- 
ant that he was willing and would pay over to the Stormont Silver 
Mining Company, which company was a large creditor of the said 
Bothwell, and in which company said defendant was very largely 
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interested, any surplus which he derived in any way from said 
securities, stocks, and bonds after having reimbursed himself in the 
sum of about $26,000 and interest for advances theretofore made by 
him to and for the account of the said Bothwell. 

That while he was thus in possession of said securities, stocks, and 
bonds, and on or about the 8th day of July, 1882, at the city of 
New York, the said defendant agreed to and with this plaintiff to 
purchase from this plaintiff his position with reference to said 

securities, stocks, and bonds,and to pay him therefor the sum 
11 of eighteen thousand dollars, lawful money of the United 

States, and this plaintiff thereupon delivered to said defend- 
ant the said securities, stocks, and bonds. 

That said defendant has ever since refused, and still does refuse, 
to pay to the plaintiff therefor the said sum of eighteen thousand 
dollars and interest. 

Wherefore plaintiff demands judgment againt the said defendant 
in the sum of eighteen thousand dollars and interest on the same 
from the eighth day of July, 1852, besides the costs of this action. 

BEACH & BROWN, 
Piff’s Atty’s,120 Broadway, New York City. 
SouTHERN District or New YORK, 8s: 

Rufus P. Lincoln, the above-named plaintiff, being duly sworn, 
doth depose and say that he has read the foregoing complaint and 
knows the contents thereof and that the same is true of his own 
knowledge, except as to the matters which are therein stated to be 
alleged on information and _ belief, and as to those matters he be- 
lieves it to be true. 

RUFUS P. LINCOLN. 


Sworn to before me this first day of December, 1882. 


[SEAL. | HENRY FITZ RANDOLPH, 
Notary Public (183) N. Y. Co. 
12 (Endorsed:) U.S. cireuit court, southern district of New 


York. Rufus P. Lincoln vs. Charles S. Hinchman. Com- 
plaint. Beach & Brown, attorneys for plaintiff, 120 Broadway, N. 
Y. U.S. cireuit court. Filed Dee. 5, 1882. Joseph M. Deuel, clerk. 


15 Notice of Appearance. 
United States Circuit Court for the Southern District of New York. 
Rurvus P. Lixcotn against CHARLES S. HINCHMAN. 


Sir: Pleaseto take notice that the defendant appears in this action, 
and that Iam retained as attorney for him therein and demand 
that a copy of the complaint and all papers in this action be served 
on me at my office, number 47 William street, New York, Dee. 15th, 
1882. 

Yours, &e., THEODORE F. H. MEYER, 
Attorney for Defendant, 47 William St. 
Room 19, New York City. 


To Beach & Brown, Esqs., plaintiff’s attorneys. 


CHARLES 8. HINCHMAN V8. RUFUS P. LINCOLN, 


(endorsed :) U.S. cireuit court, southern dist. of N. Y. Rufus P. 
Lincoln ags’t Charles S. Hinchman. Notice of appearance of de- 
fendant. Theodore I. H. Meyer, attorney for defendant, 47 William 
st., N. Y. city. U.S. cireuit court. Filed Dee. 15, 1882. Joseph 
M. Deuel, clerk. 


Cireuit Court of the United States for the Southern Dis- 


trict of New York. 
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Rurvus P. Lixcotn against CHARLES S. HINCHMAN. 


The defendant, answering the plaintiff’s complaint, for answer 
thereto avers and alleges: 


First. The defendant has no knowledge or information sufficient 
to form a belief whether or not the plaintiff, as in said complaint 
alleged, at the times therein mentioned was and still is a citizen of 
the State of New York, and residing in the city of New York, in 
said State, and the defendant denies that he, the defendant, at the 
times in said complaint alleged, was and still is a citizen of the 
State of Pennsyivania. 

Second. The defendant admits that on or about the Sth day of 
July, 1582, the above-named plaintiff had in his possession certain 
securities, stocks, and bonds which are deseribed in the complaint, 
and that the defendant was very largely interested in the Stormont 


¢e ° . ‘ ee 

Silver Mining Company. ‘ 
Third. The defendant denies each and every allegation in 

15 said complaint contained not hereinbefore specifically ad- 


mitted or denied. 
Wherefore the defendant demands judgment that the said com- 
plaint be dismissed with costs. 
THEODORE F. H. MEYER, 
Attorney for Defendant, 47 William St., 
Room 19, New York City. 


SoUuUTHERN District or New YORK, ss: 


Charles 8. Hinchman, being duly affirmed, says that he is the de- 
fendant in this action; that the foregoing answer is true of his own 
knowledge, except as to the matters therein stated to be alleged upon 
information and belief, and that as to those matters he believes it to 
be true. 


CHAS. 8S. HINCHMAN. 


Aftirmed before me this 8th day of January, 1883. 
[SEAL. | THEO. H. FRIEND, 
. Notary Public, New York City & Co. 


(Endorsed:) U.S. eircuit court. Rufus P. Lincoln vs. Charles S. 
Hinchman. Answer. ‘Theodore IF. H. Mever, att’y for def’t, 47 
William St., N. Y. city. U.S. cireuit court. Filed Jan. 13, 18853. 
Joseph M. Deuel, clerk. 


— 
‘ 


CHARLES 8. HINCHMAN VS. RUFUS P. LINCOLN. 


16 At a stated term of the circuit court of the United States of 

America for the southern district of New York, in the sec- 
ond circuit, held at the United States court-rooms, in the city of 
New York, on Wednesday, the sixth day of February, in the year 
of our Lord one thousand eight hundred and eighty-four. 


Present: The Honorable Alfred C. Coxe, judge. 
Rurus P. Lixncoun vs. Cuarctes S. HINCHMAN. 


Now comes the plaintiff, by Augustus C. Brown, his attorney, and 
moves the trial of thiscause. Likewise comes the defendant, by Wm. 
A. Fullerton, Esq., his attorney. Thereupon a jury is impanelled 
and the cause proceeds to trial. After hearing the evidence of the 
parties, the argument of counsel, and the instructions of the court, 
on February 11th, 1884, the jury retire, and on their return render 
a verdict, whereby they find for the plaintiff in the sum of $18,000, 
with interest thereon from July Sth, 1882. 

On motion of Mr. Fullerton the court orders that the defendant 
have a stay of proceedings on the verdict for forty days from Ieb- 
ruary 1llith, 1884. 

A copy : TIMOTHY. GRIFFITH, Clerk. 


17 Judgment. July Sth, 1884. 


In the Cireuit Court of the United States for the Southern District 
of New York. 


Rurvus P. Lincoxtn, Plaintiff, 
ag’ st 
CHarbLes S. Hincuman, Defendant. 


The issues in this action having been regularly brought on for 
trial before Hon. Alfred C. Coxe and a jury at a stated term of said 
circuit court on the 6th day of February, 1884, and the issues hav- 
ing been tried, and the jury having duly rendered a verdict for the 
plaintiff on the 11th day of February, 1854, for the sum of eighteen 
thousand dollars, with interest thereon from the 8th day of July, 
1882, to the llth day of February, 1554, to wit, for the sum of nine- 
teen thousand seven hundred and nineteen dollars, and plaintiff’s 
costs having been duly adjusted at five hundred and ninety-three 
dollars, including interest on said verdiet: 


Now, on motion of Augustus C. Brown, surviving member of 
Beach & Brown, attorneys of record for the plaintiff, it is considered 
and adjudged that the plaintiff, Rufus P. Lincoln, do recover of the 
defendant, Charles S. Hinechman, the sum of nineteen thousand 
seven hundred and, nineteen dollars, found by the jury, with five 
‘hundred and ninety-three ;'; dollars costs, including interest on 
said verdict, amounting together to the sum of twenty thou- 
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18 sand three hundred and twelve 7, dollars, and that the 
plaintiff have execution against the defendant therefor. 
Judgment signed this 5th day of July, 1884. 
TIMOTHY GRIFFITH, Clerk. 


(Endorsed:) U.S. circuit court, southern district of New York. 
Rufus P. Lincoln ag’st Charles 8S. Hinchman. Judgment. Beach 
& Brown, attorneys for plaintiff, 120 Broadway, N. Y. U.S. circuit 
court. Filed July 5, 1884, 1]1 a.m. Timothy Griffith, clerk. 


CIRCUIT COURT OF THE UMTED STATES 


FOR THE SOUTHERN DISTRICT OF NEW YORK. 


Rurus P. LINCOLN ) 
AGAINST \.Defendant’s Bill of Exceptions. 
CHARLES 8S. HINCHMAN. } 


UNITED STATES OF AMERICA. 
Southern District of New York, ) — 

Be it remembered that on the 6th day of February, 1884, the 
issues joined in this action came on for trial before the Circuit 
Court of the United States, for the Southern District of New 
York, held by the Hon. Alfred C. Coxe, the Judge duly ap- 
pointed to hold said Court, and a jury, and the trial was con- 
cluded on the 11th day of February, 1884. The following proceed- 
ings took place: 

On the application of plaintiff’s counsel in open Court the 
Court allowed the plaintiff to amend his complaint, by striking 
out the word ‘‘Pennsylvania” and inserting ‘‘New Jersey,” and 
striking out the words ‘‘in the City of Philadelphia” in the 
second clause thereof. 

It was stipulated in open Court that the defendant’s answer 
stand as his answer to the amended complaint, the plaintiff 
waiving all objection to the form of the answer or of the denials 
therein. 

It was stipulated by and between the counsel for the respec- 
tive parties that the plaintiff is a resident of New York, and the 
defendant of New Jersey. 

The plaintiff by his counsel openea the case, and then called 
Mason W. TYLER, as a witness on the part of the plaintiff, 
who being duly sworn and examined, testified as follows: 
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By Mr. Brown: 


(). Where do you reside? 

A. Plaintield, New Jersey. 

(). What is your profession? 

A. Llama lawyer. 

Q. Practicing where? 

A. In New York City; [ am a member of the firm of Tre- 
maine «& Tyler. 

(). Your office 1s? 

A. 167 Broadway. 

QM. Do you know the plaintiff and the defendant in this 
action? 

A. | do. 

. Were you professionally employed by either in any trans- 
action with reference to what I have called the Bothwell 
securities in my opening? 

A. 1 was employed by the plaintiff. 

Q. Did you at any time, on behalf of the plaintiff, have any 
transaction with Mr. Hinchman, the defendant, with reference 
to a purchase by him of the Bothwell securities? 

A. | did. 

Q. Will vou state when that was’ 

A. On the 7th of July, 1882. 

Q. Where was it! 

A. It was at number 2 Nassau street, I think, in the oftice 
of the Stormont Mining Company and other mining companies 
represented by Clark & Bothwell the previous year. 

(). Who were present? 

THE Witness: At the making of this contract? 

Mr. Brown: Yes, sir. 

A. Only Mr. Hinchman and myself. 

Q. Did you have any transaction with Mr. Hinchman, the 
defendant, with reference to these Bothwell securities prior to 
the 7th of July? | 

A. Yes. sir4 I did. 

Q. State, if you please, fully what the transaction was, and 
follow it night down. 

A. On the 3d of May, I think it was, 1882, I received a note 
from Dr. Lincoln, saying that he— 

Mr. FULLERTON: No. 


| 
| 
| 
| 
| 
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Q. Do not give the contents; you received the note 
and— 

A. In conseqnence of that note I went down and called 
upon Mr. Hinchman. I called first at the Stormont company. 
Not finding him there, I went down to the office of the Denver 
& Rio Grande. 

(). Railroad company? 

A. Railroad company. 1 heard that he was there. And I 
told him that I heard that he had received from Wells, Fargo & 
Co. a list of securities which had been assigned to Dr. Lincoln 
by John R. Bothwell, and that I was directed by Dr. Lincoln to 
make a demand upon Wells, Fargo & Co. for those securities, 
and to make a tender of the amount that was due upon them. 

. Did you show Mr. Hinchman the assignment? 

A. I did not. 

(). Well, what was done or said further? 

A. We had various conversations during the day. I said to 
Mr. Hinchman that I did not want to have any trouble about 
this matter, that I knew that he was ina good deal of trouble 
with reference to this mining company, owing to the defalca- 
tion of Mr. Bothwell, and that I had no desire to further embar- 
rass him. I simply had this duty to perform, which was to pro- 
tect Dr. Lincoln’s rights. That Dr. Lincoln had an assignment 
of those securities from Mr. Bothwell, and that I, myself, had 
taken to the firm of Wells, Fargo & Co. a copy of that assign- 
ment, with a notice of his claim, and served it upon them sev- 
eral days previous; and that they, therefore, must know that Dr. 
Lincoln owned those securities; and that if he had received them 
they were responsible to him for that wrong. 

(. One moment (handing the witness a paper). Is this the bill 
of sale that you showed to Wells, Fargo & Co., and to which you 
alluded in talking with him? 

A. Yes, sir. 


The bill of sale thus identified was then put in evidence 
and marked ** Plaintiff’s Exhibit No. 1.” and is as follows: 


‘* Know all men by these presents, That I, John R. Bothwell, 
‘* of the City, County and State of New York, party of the first 
‘* part, for and in consideration of the sum of eleven thousand 
‘* five hundred dollars, lawful money of the United States, to me 
‘* in hand paid, at or before the ensealing and delivery of these 
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‘* presents, by Rufus P. Lincoln, of the same place, party 
‘of the second part, the receipt whereof is hereby 


‘acknowledged, have bargained and sold, and by these. 


presents do grant and convey unto the said party of 
the second part, his executors, administrators and as 


‘signs, all the right, title and interest which I have in 
‘and to the following described securities—thirty-three thou- 
‘sand nine hundred shares of the Stormont Silver Mining Com- 
‘pany, twenty-four thousand three hundred shares of San Bruno 


Copper Company, forty-six thousand six hundred and ten shares 
of the MenloGold Mining Company, six thousand shares of the 


‘Satemo Gold Mining Company, fifty eight hundred shares of the 


~~ 
o~ 


a 
° 


Kagle Silver Mining Company, two theusand and eighty-nine 
shares of the Star Grove Silver Mining Company, one hundred 


‘shares of the New York & Sea Beach Railroad Company, five 
‘hundred shares of the Hite Gold Mining Company, and twenty 


bonds of the Battle Mountain & Lewis Railroad Company of the 
par value of five hundred dollars each, certificates for which 


‘shares and which bonds are now held by Wells, Fargo & Com- 


pany, to secure an indebtedness from me to them of about the 
sum of twelve thousand dollars. 

‘To have and to hold the same unto the said party of the 
second part, his executors, administrators and assigns forever, 
and | do for my heirs, executors and administrators, covenant 
and agree, toand with the said party of the second part, to war- 
rant and defend the sale of the said securities, shares and bonds 
hereby sold unto the said party of the second part, his executors, 
administrators and assigns, against all and every person and 
persons whomsoever, and I authorize and empower Wells, 


‘Fargo & Company to transfer and deliver to said Rufus P. 


Lincoln, his executors, administrators and assigns, when my 
indebtedness to them shall be paid, all or any residue of said 
securities that may remain after the payment of said indebt 
edness. 

‘* In witness whereof I have hereunto set my hand and seal 
the thirtieth day of April, in the year one thousand eight hun- 
dred and eighty-two. 

** JoHN R. BOTHWELL. [L. Ss. ] 
Sealed and delivered in the } 
** presence of } 
‘* Mason W. TYLER.” 
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(). Proceed Mr. Tyler. 

A. He replied that he wished Dr. Lincoln would make 
some arrangement with the Stormont Company to hold those se- 
curities, and after getting back the money that he had advanced if 
they would surrender them, he wanted to have Dr. Lincoln 
agree that after getting back the money, the $15,000 which he 
had paid to Wells, Fargo & Company, that he would give the 
Stormont Company the benefit of any surplus that was derived 
from the sale of those securities, or the other companies that 
Clark & Bothwell were interested in after the Stormont Com- 
pany was paid. 

(. Do I understand you correctly, when I understand you to 
say that the defendant offered to surrender to you those securi- 
ties if the Doctor would make the arrangement, that after pay- 
ing himself the $15,000 which he was to advance and the §11,- 
500 which was due the Doctor? 

A. No, the suggestion was that he wished Dr. Lincoln to 
make an arrangement with him to market those securities, and 
after getting back the $15,000 that he had paid to Wells, Fargo 
& Company for those securities, that he and the Stormont Com- 
pany would divide the balance above that, until he was paid his 
claim against Bothwell, his $11,500 in full; they each receiv- 
Ing 311,500 eventually by the arrangement; and after that any 
balance to go to the Stormont Company, until that was paid in 
full; and any balance above that to go to the other companies 
that Clark & Bothwell were indebted to. 

). What was the amount of the Stormont indebtedness then 
talked about between you’ 

A. Ido not remember; it was a large amount; fifty or sixty 
thousand dollars. I told him that my instructions from Dr. 
Lincoln were simply to made a tender of the amount and to get 
those securities, and I hadn’t any other instructions in the premi- 
ses. But finally, at his solicitation, I said I would go up and 
see Dr. Lincoln and see if he would attend to any such proposi- 
tion as Mr. Hinchman suggested. So I went up to see Dr. Lin- 
coln at his house. I told him Mr. Hinchman’s suggestion and 
request in this matter. Dr. Lincoln talked over the matter for 
half or three-quarters of an hour I should think, and finally 
said-— 

(). Proceed. 

A. | went up and saw Dr. Lincoln and came back and told 
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Mr. Hinchman that Dr. Lincoln declined absolutely to make 

any arrangement with him with reference to the securities, 
and directed me positively to make the tender to Wells, Fargo & 
Co. of the amount due and to get those securities; saying after 
he had the securities, if he saw fit to make any arrangement 
with Mr. Hinchman, that was well enough, but the first thing 
he wanted was those securities. Mr. Hinchman then said to 
me, ‘‘ If that is his final purpose I will surrender ‘:.* securities.” 
‘* Well,” I said, ‘1 can’t do anything, I must make my tender 
to Wells, Fargo & Co.; those are my instructions; if you please 
to give me the securities after I have made the tender, all right 
and well; but my duty is to make the tender to Wells, Fargo 
& Co. first.” ‘* Well,” he says, ‘SI will go with you,” so we went 
down-—I went down to Dr. Lincoln’s bankers and got a check 
for $15,000, Mr. Hinchman being with me, and we went over to 
the office of Wells, Fargo & Co. and I saw Mr. Parsons, the 
manager of Wells, Fargo & Co., and I said to Mr. Parsons: ** I 
have come to demand the securities which you held as collateral 
to the account of Mr. Bothwell and to make a tender of the sum 
of $15,000 in payment of his indebtedness to you.” It was all 
very pleasant at that time, and Mr. hinchman said or I said 
“This is a mere formality; Mr. Hinchman is going to surrender 
the securities, but it is my duty to make the tender to you.” J 
handed over the check to Mr. Parsons, and Mr. Hinchman took 
it and he said to Mr. Parsons, ‘‘I suppose those brokers are per- 
fectly good for that amount, aint they‘” Mr. Parsons said 
‘Who are they?” Isaid ‘“‘ They are Van Eamburg & Atterbury;” 
and he said **‘ Well, I do not know much about them .but I guess 
they are.” And he took the check and we went out of the office 
of Wells, Fargo & Co. 

By Mr. FuLLERTON: Q. Who took the check, please? 

A. Mr. Hinchman. We went out of the office of Wells, 
Fargo & Co., and over to the Denver & Rio Grande office, and 
Mr. Hinchman there delivered to me the securities. 

By Mr. Brown: Q. Those are the securities in suit here? 

A. ee. 

(). About what date was that? 

A. That was on the 4th of May, I think, 1882. 

©. Well, what afterwards transpired? 

A. Afterwards I was in the office of the Stormont Co. Mr. 
Hinchman was standing at his desk in the rear part of that 
office, writing, and I said to him— 
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By THE Court. Q. Is this the 7th of July? 

A. This is the 7th of July, yes, sir. I said to him: ‘* The 
position of these securities is rather peculiar.” We had had some 
previous conversation with reference to Dr. Lincoln’s paying the 
assessment upon these securities. 

3y Mr. Brown: Q.'I have no objection unless it 1s objected 
to by the other side, to your telling the whole story, going right 
along chronologically. You may go on. 

A. I should have said after this interview on the 4th of May. 
I said to Mr. Hinchmanat that time: ‘‘IfI can persuade Dr. Lin- 
coln to hold those securities for the benefit of the Stormont 
Company, and of the other creditors of Clark & Bothwell, after 
his debt is paid I will do so, but [have no authority to make 
any such arrangement to-day.” On a subsequent day I saw 
Dr. Lincoln, and Dr. Lincoln assented to that arrangement, and 
| informed Mr. Hinchman of that fact, that Dr. Lincoln had 
consented to give the Stormont Company, and the other com- 
panies who were creditors of Clark & Bothwell, the benefit of 
any surplus there should be in those securities after the debt 
was paid. On the 7th of July, when this conversation took 
place with Mr. Hinchman in the Stormont office, I said to Mr. 
Hinchman, that Dr. Lincoln holding these securities for the 
benefit of the Stormont Company eventually, in a measure, 
ought not to be obliged to pay any assessment that was at the 
time demanded of the stockholders of the Stormont Co. 

(). Some assessments had in the meantime been levied upon 
the stock, had there? 

A. Yes. We were talking about that. Finally I said in the 
course of the conversation, ‘‘ Mr. Hinchman, you are a large 
loser by this Stormont Company. Dr. Lincoln will sell out his 
claim at a discount. Why don’t you buy the securities of him 
and get rid of them?’ Hesaid: ‘* How much is his claim?” 
[ said: ‘* You know it is $26,500 in all.” ‘* Well,” says he, 
‘* How much will he take.” 

i said: ‘**‘He has told me he would take 322,000 for those 
securities; that is, he would lose $4,500;” Mr. Hinchman sat there 
and figured at the desk a few minutes, and he said that he 
thought that was too much. ‘* Well,” I said, *‘make him an 
offer then;” and finally he said: ‘‘I will give him $18,000 for 
those securities. ‘*‘ Well,” I said—Dr. Lincoln was at that 
time in the other room in the front office presiding over a meet- 
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ing of one of those mining companies—meeting of the 
stockholders— 

By Mr. Brown: Q. He was also a creditor of Bothwell? 

A. No, adebtor. T[said: ‘‘I will goin and speak to him, 
and see what he says;” and I went in and saw Dr. Lincoln; and 
in the course of a few minutes I came back and said: ‘ Dr. 
Lincoln accepts that offer; he will take $18,000 and give you the 
securities.” Hewas at that time talking with some other gen- 
tlemen that had come in meanwhile, and I said: ‘* When shall 
we close the transaction?’ ‘* Well,” he said, ‘* Come in to-mor- 
row afternoon.” ‘* Well,” I said, ‘*‘ What hour?’ and he said: 
‘* At three o’clock.” and I went in and reported to Dr. Lincoln 
that he had agreed to buy these securities for $18,(00,that he had 
accepted the proposition. Afterwards, after the meeting was 
over, Dr. Lincoln and I were zoing out; and as we went out of 
the office Dr. Lincoln said to him, in my presence, ** Well, I 
hear you have concluded_to buy the Bothwell securities.” He said 
‘*Yes;” and Dr. Lincoln said to him. ‘‘ Well, when will you 
close the transaction?’ He says: ‘‘I have appointed to-mor- 
row afternoon at three o’clock here.” Dr. Lincoln said: ‘* All 
right, we will come and deliver them.” He asked him some- 
thing about where they were, and he told him they were in 
the Safe Deposit Company, and said: ‘* We will come to-mor- 
row afternoon at three o’clock and deliver them.” Dr. Lincoln 
came down the next afternoon at three o’clock to my office with 
the securities. We went over to Mr. Hinchman’s office, and met 
there Mr. Van Rensselaer. 

(). What was his relation, if any, existing in a business way, 
or in an office connection with Mr. Hinchman, the defendant? 

A. Mr. VanRensselaer was the treasurer, I think, and secre- 
tary of the Stormont Company; he was an intimate friend of 
Mr. Hinchman, was the man that went West with him when 
he went West in connection with these mining affairs. He was 
his representative here in New York. | 

(). Proceed, Mr. Tyler. Did you find Mr. Hinchman at the 
office? 

A. Mr. Hinchman was not there, but we were met by Mr. 
VanRensselaer. 

(). Did you make any inquiry for Mr. Hinchman, and did 
you receive any reply from any person? 

A. We did; we inquired for Mr. Hinchman. 


17 


a CHARLES S. HINCHMAN VS. RUFUS P. LINCOLN. 9 


(). Of whom did you inquire?’ 
A. We inquired of Mr. VanRensselaer. 
(). Was he the only person in Mr. Hinchman’s office at that 
time? 
A. He was; there may have been a clerk there; I don’t know 
positively. 
(). Was he the person in charge? 
4. He was the person in charge. 
Q. That was the 8th day of July, the afternoon of the 8th? 
A. The sth of July, yes, sir. 
Q. What did you do? 
A. We delivered the securities to Mr. Van Rensselaer. 
]. Did you receive from him any paper? 
A. I received a receipt from him, yes, sir. 
(). (Handing the witness a paper) is that the one? 


‘ 


A. Yes. 


, 


The paper thus identified is marked *‘ Plaintiffs Ex- 
hibit No. 2.” 


(). (Handing the witness a paper) will you look at the paper 
[ now show you, and state whether that is the letter you 
received from Mr. Hinchman? 

A. No, I did not receive that. 

(). Dr. Lincoln received it? 

A. Yes, sir. 

(). Did you have any conversation or correspondence with 
Mr. Hinchman yourself with reference to that letter, subse- 
quently? 

THE WItTNEss: Let me see, what is the date of that letter? 

Mr. Bsaown: That is the 22d of July. 

A. I did, sir; yes, sir. 


The letter thus identified is put in evidence, and 
marked ‘* Plaintiff’s Exhibit No. 3” and is as follows: 


‘* No. 208 South 4th St., 
‘* Phila. July 22d, 1882. 
“De. BR. P. LANCOLZ, 
‘No. 22 West Thirty-first street, New York. 
‘* DEAR Sir—Your favor of the 21st as well as Mr. Tyler’s duly 
‘received. Idid not understand that the negotiation between us 
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“was finally concluded, but as I explained to Mr. 

‘“Tyler there were some other questions which would 
‘have to be settled before I could act in the matter 
‘on account of my being a trustee. I told Mr. Van- 
‘* Rensselaer that he could receive the Stormont — stock, 
‘held by you for joint account of yourself and Stormont, 
‘‘ without requiring you to advance any more money and 
‘that I would arrange with you about it; and he, knowing 
‘* that I was in negotiation with you, took charge of the whole as 
‘‘ handed to him by Mr. Tyler, your counsel. There are several 
‘** questions which come up in regard to it, and I cannot give you 
‘* any definite reply until I have conferred with counsel and my 
‘* co-trustees on the subject... My advice to you is to exchange the 
‘* Stormont stock for receipts, as a majority have already done, 
‘* on receipt of this; andif you do so and not convenient for you to 
‘advance the contribution for additional stock, I will see that it 
“is carried until we have an opportunity to fix up the whole 
‘* matter.”’ 

‘* Yours truly, 
‘C. S. HINCHMAN.”’ 


Mr. Brown read the following extract from Exhibit No. 3: 


‘*T told Mr. Van Rensselaer that he could receive the Stor- 
‘mont stock held by you for joint account of yourself and Stor- 
‘mont without requiring you to advance any more money; that 
‘] would arrange with you about it: and he, knowing that I 
‘‘ was in negotiation with you, took charge of the whole as 
‘* handed to him by Mr. Tvler, your counsel.”’ 


Mr. Brown: | respectfully submit to your Honor that that 
was an authorization for Mr. Van Rensselaer to represent this 
gentleman and receive this stock, or apart of it, for some pur- 
pose, and that makes the declarations of the agent to this 
gentleman at that time competent as to the declarations of 
the defendant. 

@. I now ask Mr. Tyler to proceed and state what that con- 
versation was with Mr. Van Rensselaer? 

Mr. FULLERTON: Surely that is not admissible; his agency 
was limited, his duty was performed, and whatever he said 
to Mr. Tyler was outside of that agency. 

Mr. Brown: I read that for the purpose of showing that 
this man Van Rensselaer was authorized to receive the Stor- 


19. | 


CHARLES 8S. HINCHMAN VS. RUFUS P. LINCOLN, 11 


mont stock from these gentlemen on the occasion when 
they went there. 
THe Court: I will sustain the objection for the present. 
Mr. Brown: I will read that receipt: 


‘OFFICE OF THE 
‘* STORMONT SILVER MINING Co., 
‘* No. 2 Nassan, corner of Wall street, 
: ‘* NEW YorRK, July 18, 18582. 

Mr. FULLERTON: We object to the receipt given by Mr. Van 
tensselaer for these stocks. It is enough for them to show that 
the stocks were delivered to Mr. Van Rensselaer; that is what 
he was authorized to do, viz: to receive them. 

Mr. Brown: The receipt bas been marked in evidence. Mr. 
Fullerton states that he had not understood the receipt to be 
offered yet. | 

THe Court: We will assume that the receipt is not in evi- 
dence now. 

By Mr. Brown: . The receipt marked ** Exhibit No. 2, 
is in your handwriting and the signature Mr. Van Rensselaer’s? 

A. You, GF. 

THE Court: I will receive the receipt. 


%? 


Defendant’s counsel excepts. 


Plaintiff’s Exhibit No. 2 was then read in evidence, and is as 


follows: 


‘* OFFICE OF 
‘* STORMONT SILVER MINING COMPANY, 
‘* No. 2 Nassau. cor. of Wall street. 
NEW York, July 8th, 1882. 
- ‘* President, 
‘S WILLIAM S. CLARK. 
pecretary, 
‘* Joon R. BOTHWELL. 

‘* Received of Dr. Rufus P. Lincoln the following certificates 
of stock on behalf of C. S. Hinchman, and to be delivered to 
him when he fulfills his contract with Dr. Lincoln to purchase 
said stocks for $18,000 for 
** 98.400 shares Stormont Silver M’g. Co. 

** 94. 300 wi San Bruno Copper x 


e- 
is 


. 
a 


il 
o 


o~ 
~~ 


*) 
. <0), | CHARLES S. HINCHMAN VS. RUFUS P. LINCOLN. 
‘* 800 shares Eagle Silver M’g. Co 
500 ** Hite Gold Quartz M’g. Co. 
[, Sl ‘* Starr Grove Silver M’'g. Co. 
** 1.410 ‘* Menlo Gold Quartz Co. & order on Wells, 
** Fargo & Co. for 45,000 shares ey 
‘* 600 shares Satemo Gold Quartz 
“eo  ~“B. ee eee Boece &. &. Co. 
‘* Also $9,500 in first. mortgage bonds of the Battle Mn. & “ 
“* Lewis ht. BR. Co. 
SCHUYLER VAN RENSSELAER. 
‘* Witness: 
«MW. ae” 


®. You did not see Mr. Hinchman that afternoon? 

A. Ro, ar. 

Q. What did you do next? 

A. I went to the Stormont office on Monday morning. 

Q. The 7th was that? 

A. The 7th was Friday; the sth was Saturday. That was 
Saturday afternoon; Monday morning I went to the Stormont 
office and heard that Mr. Hinchman was not there, although he 
had been expected. 

@. What did you next do? 

A. The next day I telegraphed to Mr. Hinchman by Dr. 
Lincoln's directions. 

Q. (Handing witness a telegram.) One moment. Is this 
the telegram which you sent on Tuesday morning? 

A. I believe it is. 


The telegram thus identified is put in evidence, and 
marked ‘* Plaintiff's Exhibit No. 4,” and is as follows: 


<r 
“New York, 7, 11, 1883. 
“To CHARLES 8S. HINCHMAN: 
‘* Please make appointment for closing negotiation with 
** Lincoln 
ae m. W. ZYLeR.” 
(). On the 7th of July. when you had an interview with Mr. 
Hinchman at his office, wasanything said during that interview 
with you, or during the subsequent interview, when Dr. Lin 
aed 
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coln came in and joined you, as you have testified, with 
reference to the Stormont Co., was it named in any 
way, shape or manner‘ 

A. No, sir. 

(). Subsequent to the receiving of the receipt, which has 
been marked Exhibit No. 2, did you furnish a copy to Mr. Van 
Rensselaer, who gave this receipt‘ 

A. I did; I think some time in September. 

©. Do you remember about what time in September? 

A. Well, I should think the latter part of September. Iam 
not absolutely certain. He wrote me a letter asking for it, and 
I sent it to him. 

(). (Handing the witness a paper.) Will you look at the paper 
that I now show you and see whether that refreshes your recol- 
lection as to the date. and, if so, state what the date was‘ 

A. Yes: I think I sent him the copy of the receipt in re- 
sponse to that note. 

(). What was the date‘ 

A. September 15th, 1582. 

©. Did you or Dr. Lincoln ever receive any notification or 
communication from the defendant Mr. Hinchman, objecting 
to that receipt or tothe form of it in any way? 

A. No, sir; I never did. 

(). And, so far as you know, Dr. Lincoln never did? 

A. So far as I know, he did not. 

(). You had stated at the last meeting that on July 11th you 
sent a telegram to Mr. Hinchman, in Philadelphia, reading: 
** Please make appointment for closing negotiation with Lin- 
coln.” Did you receive any communication in response to that 
telegram? 

A. I received a telegram in reply, and a note afterwards, I 
beheve. 

(). (Handing witness a paper.) Will you look at the paper I 
now show you and state whether that was the telegram you re- 
ceived in reply 

A. That was. 

(). And is the note annexed the note you received? 

A. It was. 


Plaintiff's counsel offers in evidence the telegram and 
note thus identified. 
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By Mr. FULLERTON: Q. Did you say you received the 
telegram from Mr. Hinchman+? 
A. I sayI received a telegram in reply, and that is the tele- 
gram. 
The telegram is marked plaintiff's Exhibit No. 5, and is as 
follows: 


‘* PHILADELPHIA, July 11th. 
‘* Mason W. TYLER, 
‘* 167 Broadway, N. Y. 
‘Mr. Hinchman away till Thursday or Friday, perhaps 
** longer. 
** 'W. C. ARRISON.” 


The note is marked ‘** Plaintiff’s Exhibit No. 6.” and is as 
follows: 
‘** No. 208 SoutH FourtuH St.. 
‘* PRA... 7 24, oe. 


‘*M. W. TyYLer, Esq., 
‘167 Broadway, N. Y. 


‘* DEAR Sir—Acknowledging your telegram of the 11th inst., 

‘* Mr. Hinchman desires me to say that he will let you know 
‘‘ when he can see you in N. Y., but that the pressure of busi- 
** ness here prevents his fixing a day immediately. 

‘** Yours truly, 

“ Wma. C. ARRISON, 

** For CuHas, S. HINCHMAN.” 

** MY DEAR CHUM: 


‘* Enclosed just received. July 15, 1882.—M. W. T.” 


2 
By Mr. Brown: Q. The memorandum in ink at the bottom 
of this letter, Exhibit No. 6, was no part of the letter when you 
received it? 
A. No, sir. 
(). That is a memorandum of your own? 
A. Yea, air: 
(). Subsequent to the receipt of this telegram and this letter, 
did you see Mr. Hinchman? 
A. I did. 
~~ 
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Q. When was that, and where’ 

A. My recollection is that the next time I saw him was 
on the 20th of July. I went down to the Stormont office several 
times between the 14th and the 20th, but did nat find Mr. Hinch- 
man there. But on the morning ot the 20th I went down there 
and met Mr. Hinchman coming out of the office, in the hall. 

: . What occurred at that interview? 

A. I said to Mr. Hinchman that I had been looking for him 
for several days, and that I supposed he knew we had delivered 
the securities—the Bothwell securities, to Mr: Van Renssalaer, 
as he had directed; and he said, ‘‘ Yes, that was all right;” and 
[ said, ‘*‘ Well, now, when will you be able to close this matter?” 
‘* Well,” he says, ‘‘l amin a great hurry this morning, but I 
will come to your office certainly this afternoon or to-morrow 
afternoon, at three o’clock. You can rely upon my coming and 
seeing you upon one or the other of those days.” 

(). Was anything further said? 

A. I went down in the elevator with him. There was 
nothing further said about this business. 

(). No reference made to the terms of the agreement other 
than you have given? 

A. Nothing that I remember. 

(). Who else was present, if any one was present, at that 


interview? 

A. I do not think there was anybody else present, unless it 
was the elevator boy. 

(). Did you see him that afternoon—did he come to your 
office? 

A. He did not come to my office at three o’clock, and 1 was 
rather anxious to see him; so about four o’clock I went down to 
the Stormont office again. They said he had not been there, so 

< I went round to the Denver & Rio Grande office, and I met him 
and his brother coming up Pine street. He said he had not 
been able to attend to it that afternoon, but he would the next. 

(). That was all the interview you had at that time? 

A. That is all I remember about this matter. 

(). Did he come the next afternoon? 

A. He did not. 

(). Did you receive any communication from him? 

A. I did; I received a letter from him. 

(). You received a letter? 
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A. Yes. 
(). (Handing the witness a letter.) Will you look at the 
paper I now show you and state whether that is the letter? 


A. Yes. 


Plaintiff's counsel offers in evidence the letter thus 
identified, dated July 21st. The letter was then read in 
evidence and marked “ Plaintiff's Exhibit No. 7,” and is 
as follows: 


‘* OFFICE OF 
“STORMONT SILVER MINING COMPANY, 
‘* No. 2 Nassau, cor. vf Wall St., 
‘NEW YorK, July 21, 1882. 
“My DEAR MR. TYLER: 

‘When I saw you and told you to expect me at 3 P. M. 
either yesterday or to-day, I fully expected to be able to make 
it, but have been on the go ever since, and am only half 
through the work laid out for to-day. These matters require 
seeing so many both here and in Pha., and listening to their 


** stories or else affronting them, as I hear one or two were 
‘‘ when cué short, that I shall have to postpone our further 
‘** negotiation until over next week—Meanwhile I will see that 
**no action is taken which will cut out any rights of Dr. L. 

‘*T am so pushed by my regular business that I cannot take 
‘‘up any new matter unti! I get some of it worked off.— Will 
és 


call on you as soon as I can. 
‘* Yrs. truly, 


(). Did you, in response to that letter, have any interview or 
send any communication to Mr. Hinchman? 

A. I wrote a letter to Mr. Hinchman. 

(). (Handing the witness a letter.) Is this the letter you sent 
in reply? 

A. That is the letter; yes. 


Plaintiff’s counsel offers in evidence the letter thus 
identified. The letter was then read in evidence. and 


marked ‘* Plaintiff's Exhibit No. 8.” It is as follows: 


fw 


2D 
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‘* New YorK, July 2lst, 1882. 
‘**My Dear Mr. HINCHMAN: 
I was much disappointed in receiving your letter this after- 
noon, postponing your appointment with me zz re Lincoln 
negotiation. When Dr. Lincoln accepted your offer of $18,000 


** 


‘for his position in reference to the Bothwell securities, he did 
‘so unqualifiedly, without even suggesting a modification of 
‘ your offer, in the hope that in this way he would expedite a 
‘conclusion of the matter, and believing that nothing was open 


except the delivery of the securities, and the receipt of the 


‘price. This was on July 7th. On July sth, learning from 


Mr. Van Renssalaer that you had. left word with him to re- 
ceive the securities. Dr. L. called on Mr. Van R. and left 


‘ with him the securities just as he received them. Now, under 


these circumstances, Dr. L. feels as if there was nothing left 
to be done except the payment of the money, and that ought 
not to take very long. Now I will do anything to accommo- 
date you in this matter. in the way of an appointment. If it 


‘is inconvenient for you to see me in New York, if you will 


appoint an early day I will meet you in Philadelphia. If you 
desire anything in particular should be signed or done by Dr. 
Lincoln in addition to what he has done already in deliver- 
ing the securities to Mr. Van R., if you will write me what 
you request, [ will prepare it and take it on with me for de- 
livery to you. I am sorry to add to your pressing engage- 
ments, but I think you will concur with me in saying that 
this ought not to be delayed longer under the circumstances. 
‘* Very truly yours, 
“* Mason W. TYLER.” 


©. Did you receive in response to that letter any letter or 


communication from Mr. Hinchman? 


A. I think I received one through Dr. Lincoln. 
Q. Or did Dr. Lincoln receive any to give to yout 


A. Yes, sir. 


The letter of Dr. Lincoln to defendant is produced on re- 
quest of plaintiff's counsel by the defendant, and is put 
in evidence and marked “‘ Plaintiff’s Exhibit No. 9.” The 
letter was then read in evidence and is as follows: 
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** 22 WEsT 31sT STREET, 
N. X¥., 21 July, ’83. 
‘*Onas. S. HINCHMAN, Esa.: 

‘* DEAR SiR—Agreeable toa note from Col. Tyler, 1 went down 
‘town this P. M., to meet you as per appointment and receive 
‘* payment for Stormont and other stocks in accordance with 
‘* your offer. I was especially disappointed for I had promised 
‘‘to apply this money this week to cancel that which I bor- — 
‘‘ rowed when I took up the stock. I hope nothing will prevent 
‘ your carrying out our arrangement by Monday or Tuesday at 
‘ the furthest, and I will esteem it a favor if, on receipt of this, 
‘you will telegraph me when I shall receive a check for the 
‘amount of the consideration. I ask you to telegraph for the 
‘* reason that I have arranged to go out of town for the Sabbath 
‘and would like to state definitely when I can return the money 
‘‘to the parties from whom I borrowed it, before I leave the 
‘* city. 

‘* Very truly yours, 
** R. P. LINCOLN.” 


Q. (Handing the wituess Exhibit No. 8,) will you look at the 
paper now shown you and state whether this is the one? 


A. Yes. sir 


Exhibit No. 3 was then again read in evidence. 


(). On theseventh of July Ol subsequent thereto, did you have 
any interview or communication of any kind with Mr. Hinch- | 
man, such as is referred to in this letter (Exhibit 3), where 
he says *‘ l explained to Mr. Tyler that there were some ques- 
tions which would have to be settled before I could act in the 
matter, on account of my being a trustee.” a 
A. Nothing was ever said about his acting as a trustee. 
@. Was any such interview as that ever had between you 
and Mr. Hinchman, before the seventh of July’ 
A. No, Sl] 


The plaintiff offered to show what was said by Mr. Ty- 
ler, Dr. Lincoln and Mr. Van Rensselaer, on the occasion 
of the delivery of the Bothwell securities to the latter. 
This was objected to by the defendant and excluded. 
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(). Did you ever have any personal communicatious 
with Mr. Hinchman upon the subject of the deposit of 
these securities with any person upon joint account, prior to the 
22d of July? 
A. Sucha thing was not suggested at any of these interviews. 
It might have been suggested at the time I had the conversation 
on the fourth of May with Mr. Hinchman, when he wanted to 
have Dr. Lincoln hold these securities for the benetit of all these 
companies. 
(). That was in the first interview if it occurred at all? 
A. Nothing at any other time, up to this time. 
(). In reply to that letter of the defendant, Exhibit No. 3, did 
you communicate with him in any way; if so, how? 
A. My recollection is that 1 wrote him a letter upon the re- 
ceipt of that. 
(). Did you keep a copy of the letter that you wrote on the 
24th of July? 
A. 1 made a press copy, yes, sir. | 
(). (Handing the witness a letter,) will you look at the paper 
[ new show you and state whether that is a copy of the letter 
you sent! 
A. This was in reply toa letter of the 24th; the letter that 
you read was the 22d. 


Mr. Brown: That was an erroneous date. 


(). (Handing the witness paper.) Will you look at this draft 
and see if the first reference to the 24th was not an erroneous 
reference, and whether that is not the letter that is referred to? 

A. I think that is. 

(). (Handing the witness a paper,) look at the paper that I 

e now show you and state whether that is a letter that you 
wrote Mr. Hinchman, the defendant, in reply to the letter mark- 
ed Exhibit 3? 
A. Yes, sir. 


Plaintiff's counsel offers in evidence the letter thus 
identified, which is received and marked Plaintiff's Ex- 
hibit No. 10. 


(. I see in the first line you refer to a letter to Dr. Lincoln, 
of the 24th, is that the correct date of the letter? 
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A. No, sir; the letter of the 22d is. 
(). It should be 22d instead of 24th. 
A. Yes, sir. 
Q. The 23d was Sunday? 
A. The 23d was Sunday; the letter was received on the morn- 
ing of the 24th. 


Exhibit No. 10 was then read in evidence, and is as 
follows: 


‘“NEW YorK, July 24, 1882. 


id 


** CHAS. 5. HINCHMAN: 


‘* DEAR Sir—In reply to your favor of 24th inst. to Dr. Lin- 
‘*coln, Dr. L. instructs me to say that he accepted your offer of 
‘* $18,000 for the Bothwell securities and his rights thereto, and 
‘* delivered the securities pursuant to the agreement to Mr. Van 
‘* Rensselaer, as you directed, and he feels that it was a perfectly 
‘* fair bargain, fully executed as far as he is concerned, and no 
‘* possible room for any misunderstanding. He does not desire, 
‘* however, to embarrass you and is willing to make your pay- 
‘‘ ments as convenient for you as circumstances will admit. 

‘* He therefore proposes that if you will pay him $5,000 cash, 
‘‘ he will take your notes for the balance of the $18,000 and in- 
‘ terest from July 8th, payable in one, two and three months, 
‘‘ the securities being left with him as collateral until the notes 
‘fare paid. 


‘** Yours truly, 
‘* Mason W. TYLER.” 


Q. Did you subsequent to the sending of that letter have any 
communication or interview with Mr. Hinchman‘ 
A. I think that the next interview that I had with him was 
in the early part of August. 
. Where was that‘ ; 
A. At the Stormont office. ‘ 
Q. Who were present? 
A. I believe Mr. Van Rensselaer was there, and Mr. Hinchman, 
sitting in the rear part of the room. 
Q. And what occurred? 
A. Well, we had some pretty warm words. 
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Q. Can you give them to us? 

A. He (Mr. Hinchman) stated that | knew he was a 
trustee of the Stormont Company, and that I had dealt with him 
as a trustee of the Stormont Company, and that I had received the 
securities—bought the securities of him—instead of making a 
tender to Wells, Fargo & Company, and getting the securities 
through that process. I told him that he knew that was utterly 
false; that I had said to him, at the time of that transaction, 
that my only authority from Dr. Lincoln was to’ make the 
tender and to get the securities, and that he went’down with me 
to Wells, Fargo & Company simply to tell them that he would 
surrender the securities to me and take the check up; that i in- 
sisted upon going down there and making an offer to Wells, 
Fargo & Company to carry out Dr. Lincoln’s instructions, and 
that he understood it at the time perfectly well, and that the 
intimation that he was dealing as a trustee in thei Stormont 
Company had never been made or suggested until his letter of 
the 22d of July. 

(). The 21st of July? 

A. The 21st of July; the 22d of July I think it was. (Con- 
tinuing:) That it was a pure afterthought, and I was very earn- 
est, and he remained utterly silent. 

(). Do you remember anything that was said at the inter- 
view by yourself to Mr. Hinchman that you have not already 
repeated? 

A. That was the substance of what was said. 

(). And you say that he made substantially no reply? 

A. Not to those statements of mine. 

Mr. FULLERTON: Q. You waxed warm, I understand you? 

A. I did. 

By Mr. Brown: @. How did he ** wax?” 

A. He was somewhat excited. 

(). Did you subsequently communicate with him by letter? 

A. I beg vour pardon. I believe you asked me whether 
there was anything else said at that interview. I recall it now. 
At the close we were on rather more pleasant terms, and I said 
to him that I would do anything that I could to arrange this 
matter: and he said that he thought that Dr. Lincoln ought to 
be willing to sell those securities to the Stormont Company, and 
that he did not see why he should object to that; that he would 
do what he could to get the Stormont Company to buy those 
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securities, and that he thought the thing could be carried 

out on terms satisfactory to everybody. My reply to that 
was, that I would submit the proposition to Mr. Lincoln, and I 
hadn’t any authority to consent to any change or modification 
of the contract in any way, shape or manner, but all I could do 
would be to submit that proposition to Dr. Lincoln, and I would 
let him know what Dr. Lincoln said. 

(). Prior to that interview, had anything whatever been said 
between you and Mr. Hinchman about the Stormont Company 
or any one else—or that a corporation other than himself should 
purchase these securities? 

A. He claimed at that interview, that he had been acting 
as a trustee for the Stormont Company in making this pur- 
chase. 

. Before that, in any interview with him, had he claimed 
that the Stormont Company had purchased them; not the trus- 
tees, but the Stormont? 

A. Nothing except that after intimation thrown out in his 
letter that he was acting as trustee. 

(). That was his own action as a trustee’ 

A. Yes. 

Q. At this interview that you speak of, his suggestion was 
that the Stormont Company should buy them, was it not? 

A. Yes, sir. 

®. That suggestion had not been made before? 

A. No, sir. 

(). Did you see Dr. Lincoln? 

A. I did. 

(). Did you subsequent to your interview with Dr. Lincoln 
communicate by writing with Mr. Hinchman? 

A. I did. 

. (Handing the witness a letter.) Is that the letter? 

A. It seems to’ be; yes, sir. 


. . . oe . . . ‘ 
Plaintiff’s counsel offers in evidence the letter thus 


identified, which is marked ‘* Plaintiff’s Exhibit No. 
11.” 3 
The letter was then read in evidence and is as follows: 
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— 
‘New York, August 3, 1882. 
‘* Cuas. S. HINCHMAN: 
‘* DEAR Str—Dr. Lincoln instructs ‘me to say that he 
** cannot release you from your contract with him to take the 
** Bothwell securities at 818,0v0. If you desire, however, to 
‘transfer them to the Stormont Co., and it is inconvenient for 
‘ ‘* you to pay him at present, he will take the note of the Stor- 
= ‘*mont Co. indorsed by you and Mr. Cochran for the entire 


** S18.000, 
** Yours very truly, 
‘* Mason W. TYLER.” 
(). Who was Mr. Cochran: 
A. He was a co-trustee with Mr. Hinchman of the Stormont 


(). Resides where‘ 

A. In Philadelphia. 

(). Did you receive in reply to that communication a letter 
from Mr. Hinchman? 

A. I did. 

(). (Handing the witness a letter.) Is the paper I now show 
you the letter you received: 

A. Yes, sir; that is the letter. 


Plaintiff's counsel offers in evidence the letter thus 
identified, which is received and marked ‘“ Plaintiff's 
Exhibit NO. 12.” 

The letter was then read in evidence, and it is as 
follows: 


‘* Puiia., August Sth, 1882. 

** DEAR Sir—In view of our interview and understanding on 
> ‘the A. M. of the 2d inst. at the Stormont Co.’s office, No. 2 
‘ Nassau St., 1 was surprised at the tenor of yours of the 3d 
‘inst., and beg leave to confirm the notice I have heretofore 
‘verbally given you that I would not and have never heretofore 
‘** negotiated with Dr. Lincoln or yourself in my individual ca- 
‘pacity, nor other than as a trustee of, and for the Stormont 
‘* Company in regard to the securities which you obtained from 
‘* me and which you had notice, that I held as a trustee for the 
‘ultimate benefit of the Stormont Co.’s treasury, and for which 
‘* you paid me to cover the amount I had arranged to have them 


4 
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‘* carried on, viz.:$15,000, upon the understanding which 

‘ was to be mutually reduced to writing and signed, and 
‘* which I asked you to draft and submit as soon as I could get 
‘* back from my trip to the Stormont Mines, that Dr. Lincoln, 
your client, should carry and not sacrifice or sell said securities 
‘* but with the consent of the Stormont Co., and after repaying 
‘* himself the said $15,000 and interest and such sum as was 
‘*due him from J. R. Bothwell, the surplus, if any, should be ~ 
‘‘turned over to the Stormont Co.’s treasury towards the 
‘* amount abstracted from it by your friends Col. Clark and his 
‘* partner, J. R. B., and that, if any surplus remained after 
satisfying the Stormont Co.’s claim, it should go to the treas- 
‘‘uries of the other Cos. managed by C. & B. in proportion to 


‘* the amount due each. 

‘This agreement is as binding on you and your client to- 
‘day as it was the day it was made, and was named to and 
‘* well understood by other gentlemen at the time it was 
‘made, and it will not do for you to forget or attempt to dis- 
** regard it. 

‘‘l am the more surprised at your attempt to hold me asa 


‘personal purchaser of Dr. Lincoln’s ‘ position,’ since my con- 


‘* ference with you when I[ told you that I would get a com- 
** mittee appointed to confer with Dr. Lincoln about the matter, 
sé 


which you did not dissent from,’and which committee was 
‘* duly appointed at the last meeting of the Stormont trustees, 
‘‘and Mr. Meyer had some talk with Dr. L. at Long Beach 
about it at the Eve’g. of the ist inst., and vou, after 
** telling me that Dr. L. had told you about it on the train com- 
ing up next morning, on the 2d inst. called at the Stormont 
‘* office, and had a further long talk about it when, as I had 
‘** before, | fully explained our position to you and said that the 
‘* Trustees of the Stormont Co. would be glad to take over the 
securities carried by Dr. L. (for the joint acct.) as soon as 
‘* they could see their way clear to the funds to do so. Messrs. 
‘*Cochran and myself have no more idea of endorsing a note 
‘* for the purpose than I presume you and Dr. Lincoln have 
‘** of endorsing Hite Co.’s note for the Stormont Co.’s claim, but 
‘if you and Dr. L. (who is, I believe, V.-Pres. of the Hite 
‘*Company) will kindly exert yourselves to carry through 
‘* promptly the suggestion made to pay the Stormont Company 
‘‘ half of its claim against the Hite Co. in cash and 1-2 bonds, 
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‘so as to give the Co. a fair start, I could at once see 

‘“my way clear to paying Dr. L. the amount he was 
‘* willing to sell his ‘ position’ for, viz., $18,000 (for, as 1 under- 
stand it, there was no direct offer or acceptance) out of the 
cash to be received from the Hite Company, and which I 
had good reason to expect would have been paid, or partly 
secured ere this time. Regretting that there should be any 
misunderstanding between us, 


° 
. 


‘*T remain Yrs. truly, 
‘* CHAS. S. HINCHMAN, 
‘* Prest. & Trustee. 
‘To Mason W. TYLER, Esgq., 
‘** Atty. for Dr. Lincoln, «&c. 

‘* When I last saw you, I understood you to favor the idea 
‘ of disposing of the Hite claim in this way, and to promise to 
do what you could toward bringing it about.” 


° 
° 


(). In any interview with Mr. Hinchman, did you say or 
‘‘ favor,” as he expresses it here, any such disposition to the 
Stormont Company of this stock as he represents here? 

A. Only in the way I have stated. I told him that I would 
submit the proposition to Dr. Lincoln. 

. Yes; but did you personally ‘‘favor” it in any way, he 
says you “ favored ” it. 


Mr. FULLERTON: It is quite immaterial whether you 
did or not. 
THe Witness: I have tried very hard in various ways 
to see 
Mr. FULLERTON: I object. 
(). | asked you whether you “favored” that disposition, the 
purchase by the Stormont Company of this stock from Dr. 
Lincoln? 
A. I do not think I did. 
©. Did Mr. Hinchman at any time request you to prepare 
the draft and submit any paper to be signed by himself and Dr. 
Lincoln? 
A. There was never such a thing suggested. 
(). From first to last? 
A. Yes. 


ta 


St 
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). Did he state to you that he would get a committee 
appointed in that interview to which he refers here in 
tnis letter? 
A. He made a suggestion of that kind at that interview, I 
think. ‘ 
Q. And for what purpose was that committee to be ap- 
pointed? 


Mr. FULLERTON: No, what did he say? 


Q. What did he say with reference to the appointment of : 
that committee? 
THe Court: Which interview was this‘ 
THE Wrtness: This was the interview of the second of 
August, I think. | 


A. I was to submit this proposition to Dr. Lincoln, and he 
said that he would get a committee appointed by the Stormont 
Company to act for them, with power to act in the premises to 
purchase this stock. 

Q. To purchase this stock? 


Mr. FULLERTON: No: to ‘tact for them” is as faras the 
witness has got. 


]. What do you mean by acting for them? What did he say; 
if you can give his exact language, give his language; if not, 
give us the substance. What was this committee to be ap- 
pointed for? 

A. I think all he said was that he would get a committee 
appointed by the Stormont Company, with power to act for the 


Stormont Company. 
Q. When did you receive, and where did’ you receive this } 
letter of August 8th, which has been marked Exhibit No. 12? 

A. My recollection is, it was forwarded to me in the Adiron- 
dacks. I spent the month of August in the Adirondacks that 


year. 
Q. And did you reply to that letter‘ 
A. I did 


Plaintiff's counsel calls for letter of August 21, which 
is produced by the defendant. 


&* 


+ 


A 


om | 
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Q. Is this the letter, Mr. Tyler? 


). 
A. That is the letter; yes, sir. 


Plaintiff's counsel offers in evidence the letter thus 
identified, which is received and marked Plaintiff’s Ex- 
hibit No. 13. 

The letter was then read in evidence, and ts as follows: 


‘* UPPER SARANAC, ADIRONDACKS, 
** Aug. 20, 1882. 
CHARLES 8S. HINCHMAN: 

** DEAR Str—Your amiable letter of August Sth, reached me 
just as I was starting on my vacation. I have been on the go 
and in the woods ever since. 

‘* 1 must decline to enter a controversy of personal innuendo 


*‘—lJife is too short. 


‘** Why vou should repeat on paper your unfounded version 
of Dr. Lincoln’s obtaining the Bothwell securities which we 


‘ discussed at a recent interview, and you then assented to in 


its corrected shape. is more than [I can understand, but all 
this is outside the matter in hand. Your claim now is that 
you negotiated with Dr. Lincoln in the purchase of the Both- 
well securities as a Stormont trustee, and not in your indi- 
vidual capacity. My answer to that is twofold. 

‘Ist, you did not in fact, and 2d, you could not in law 
negotiate for those securities as a Stormont trustee. During 
those negotiations, there was not a reference made in any 
way to the Stormont Company or its trustees, and there could 
have been no intention therefore on your part or mind to make 
a transaction for that company, but beyond all this, it was, 
and is no part of a trustee’s duty, and entirely without the 
company’s powers to make such a contract. If we had made 
such a contract, we could not have enforced it. The plain 
question then is, do you intend to abide by your contract. If 
you do, say so, and the terms of payment we will try to 
arrange to your satisfaction. If, on the other hand, you 
repudiaté the contract, say so. At least, we shall each of 
us then know where we stand, and can act accordingly. 

“* Yours truly, 
‘*Mason W. TYLER.” 


3 


3 
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(). Did you, subsequent to that letter, have any commu.- 
nications, either verbal or in writing, with Mr. Hinchman? 
A. I received a reply to that letter from Mr. Hinchman. 
Q. Will you look at the paper I now show you and state 
whether that was the reply? | 
A. Yes, sir. 


Plaintiff’s counsel offers in evidence the letter thus 
identified, dated August vith, which is marked 
‘* Plaintiff's Exhibit No. 14.” 


The letter was then read in evidence and 1s as follows: 
‘‘New York, August 24, 1882. 
“SCoL. MAson W. TYLER. 


‘* 167 Broadway, New York. 


‘* DEAR SiR—I have received your favor dated 20th or 21st 


* inst., and beg leave to differ with your conclusions as to the - 
‘* way in which vou obtained for Dr. Lincoln e/ a/. the Bothwell’ 


** securities, and ‘his position’ therein. You obtained them from 
‘*me with full knowledge of my ‘ position’ as a trustee, and 
‘that Lso held them, duly delivered from Wells, Fargo & Co., 
‘under a bill of sale, and you paid me $15,000 by check in the 
‘* office of Dr. Lincoln’s brokers, which I told you covered the 
‘amount I was out of pocket thereon, including my expenses, 
‘over amount paid by me to Wells, Fargo & Co., with the dis- 
‘tinct understanding on my part that you would, as Dr. Lin- 
‘‘ coln’s attorney, advise him to carry out the suggestions talked 
‘over between us, viz., that he would carry said securities and 
‘not sell them without the consent of the Stormont Co., and 
‘that the proceeds should be first applied to repay Dr. L. said 
$15,000 and interest thereon; next, the amount due him from 
** J. R. Bothwell, then indefinitely stated as being from about 
€ $10,500 to $11,500 for borrowed money, and that after making 
‘such repayments the balance should go first to the Stormont 
‘treasury to make good the amount abstracted by C. & B. 
‘therefrom, and that if any surplus remained it should go to 
‘* the treasuries of the other companies recently run by C. & B., 
“pro rata. I then accompanied you to W., F. & Co., and you 
‘* withdrew your notice to them, and it with copy of Bothwell’s 
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‘‘assignment was handed me on our statement to them that 
‘** our matters had been mutually arranged. As I was then 
‘*on the eve of starting West to save Stormont property frem 
‘* passing into the creditors’ hands at yours and other gentlemen’s 
** suggestions, and had not the time to draft the paper embodying 
‘“ our understanding and agreement to be signed by Dr. L. and 
‘* self, [asked you to draft and submit it on my return; and I 
‘understood you to say, before I left for the West, that Dr. L. 
‘had accepted your suggestion and agreed to so carry them. 
‘* That this was the original understanding is confirmed by your 
‘* submitting, soon after our return from the West, and asking 
‘** Stormont’s approval of Col. Clark’s offer to pay Dr. Lincoln a 
‘* certain amount (810,000 I believe you mentioned) in notes en- 
‘ dorsed by Mrs. Clarke or cash, and take part of these Bothwell 
‘* stocks to settle with the other companies and creditors of C. 
‘“& B., which Stormont officers and trustees then declined to 
‘* approve of. 
‘* Yours, truly, 
‘* CHAS. 5. HINCHMAN, 
** Prest. 
‘*T have submitted the whole matter, and this to a majority 
‘* of Stormont trustees and all I could see, ana have negotiated 
‘and written throughout with their approval.” 


(). Subsequent to the receipt of that letter did you have any 
other communication or conference with the defendant? 

A. I did not reply to that letter; I think I saw him two or 
three times after that, but nothing was done until Dr. Lincoln 
instructed me to make the demand upon Mr. Van Rensselaer. 

@. Did you make such a demand in writing? 


A. I did. 


Plaintiff’s counsel calls for the demand referred to, 
dated November 16th, which is produced by the de- 
fendant. 


Q. (Showing the witness the demand). Is that the demand 
that you made upon Mr. Van Rensselaer’ 
A. Yes, sir. 
Plaintiff’s counsel offers in evidence the demand 
thus identified, which is marked ‘* Plaintiff’s Exhibit 
No. 15.” 
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The demand was then read in evidence and 1s as follows: 


‘* To SCHUYLER. VAN RENSSELAER: 


r...<* 


‘** As Mr. Charles 8S. Hinchman refuses to fulfill his contract 


* with Dr. Lincoln to purchase certain securities delivered to iy 
‘** you on the 8th day of Julv, 1882, for Mr. Hinchman, I hereby 
‘*demand the immediate return of the securities to me, to wit, ) 
‘* Certificates for : Be 

** 28,400 shares of the Stormont Co.’s stock or its equivalent. 

‘*94.300 ‘* ‘* San Bruno Mining Co.’s stock. 

2 ‘* Eagle Silver i: ‘ 

ee ‘* Hite Gold Quartz ‘ gs 

oe ‘‘ — Star Grove Silver ‘‘ 23 

|. i ‘* Menlo Gold Quartz Ce.’s_ * 

sas — —“ — Satemo “5 os is 

oe ‘¢  N. Y. & Sea Beach R. R. Co.’s stock. 


** $9,500 in First Mortgage Bonds of the Battle Mountain «& 
Lewis R. R. Co. 
‘* Dated New York, November 16, 18s2. 
** Yours, &c., 
‘* RurFus P. LINCOLN, 
‘‘By M. W. TYLer, 
** Atty.” 


Q). Did you receive a reply to that communication? 

A. I did. 

Q. (Handing the witness a paper) Look at the paper I now 
show you and state whether that is the reply? 

A. Yes, sir, 


Plaintiff’s counsel offers in evidence the letter thus 
identified, which is received and marked ‘‘ Plaintiff’s Ex- 
hibit No. 16.” 


The letter was then read in evidence, and is as follows: 


‘* NEw York, November 20, 1882. 
** Dr. R. P. LINCOLN: 
** Sir. In answer to the demand made upon me through Mr. 
**M. W. Tyler, I beg to say that I hold the securities mentioned 
** therein on behalf of yourself and Mr. C. $8. Hinchman, and I 
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‘* have no interest in or claim upon them personally. I 
‘‘have been notified by Mr. Hinchman not to deliver 


| ‘them to you, and for that reason shall not be able to accede to 
' **vyour demand. Any arrangement agreed to by yourself and 
| ‘* Mr. Hinchman shall have my prompt acquiescence. 

{ "2 Om, &c., &e. 

| ” ‘S$. Van RENSSELAER, 
4. 


‘* Per NASH & KINGSFORD, 
‘* His Attys.” 


. Did anything occur, subsequent to the receipt of this reply, 
between you and Mr. Hinchman, previous to bringing this 
action? 

A. I think not. 

(). The action was then brought in December, was it? 

A. I believe so; 1 don’t remember exactly about the time of 
bringing the action. 

(). You stated yesterday that at some time after your first con- 
versation with Mr. Hinchman, an assessment was levied upon 
the Stormont stock by the Stormont Co.; what was that as- 
sessment: 

A. 25 cents a share. 


Mr. FULLERTON: I object to that as immaterial. 

THE Court: The witness has answered. 

Mr. FULLERTON: Then I move to strike out that answer. 
Motion denied. Defendant excepts. 


. The number of shares of Stormont stock embraced in the 
Bothwell securities was 28,400, was it not? 

A. Yes, sir; I think so. 

(). 25 per cent. of that would be seven thousand one hundred 
dollars, wouldn't it? 

A. Yes, sir. 


(ROSS-EXAMINED BY MR. FULLERTON: 


(). At any time between this conversation between yourself 
and Mr. Hinchman, or between yourself and Mr. Lincoln, or 
you all three, was the subject of drawing up a paper in reference 
to what took place ever suggested or talked of? 

A. Do you mean during the pendency of — 
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(). (Interrupting) At any time? The question is broad 
and covers the whole ground. 

A. Ido not think there ever was, except in that letter. 

Q. Are you positive upon that subject? 

A. 2en, or. 

(). You are positive? 

A. Yes, sir. 

(). It was never even suggested by anybody? 

A. You refer, as | understand it, to the contract or the agree- 
ment, as Mr. Hinchman alleges it to be, that Dr. Lincoln should 
carry these stocks for the joint benefit—— 

(. I refer to just what my question contains. At any time, 
during any of these interviews, was it ever suggested that there 
should be put in writing something in reference to what took 
place? That is my question? 

A. Atany of these interviews that have been testified to, do 
you mean, by me? 

(). At any. interview, from first to last, between you gentle- 
men whom I have named in my question. You may put it as 
long back as you please, or down to the present day if you 
please. 

A. Well, what—--— 

THE Court. Was there any suggestion to put it in writing? 

Q. Don’t you understand my question? 

A. No, sir; I do not. 

Mr. FULLERTON: Then I won’t press it. Remember there was 
a question put, which you have not answered. 

Q. (Handing the witness a paper.) Please look at the paper I 
now show you and see whether that is in your handwriting? 

A. Yes, sir. 


The paper thus identified is marked for identification, 
‘* Defendant’s Exhibit A.” 


®. (Handing the witness a paper.) Look at this other paper 
that I now show you and see whether you identify that? 

A. 3am, oe. 

Q. The body of it is in your handwriting? 

A. Yes, sir. 

(. And whose is the signature? 
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A. Dr. Lincol!ln’s. 


The paper thus identified is marked for identification, 


‘* Defendant's Exhibit B.” 
, tuFuS P. LINCOLN, being duly sworn and examined as a 
} - witness for the plaintiff, testifies: 


By Mr. Brown: Q. You are the plaintiff in this action? 

A. lam; yes, sir. 

(). What is your profession’ 

A. Physician. 

(). Where do you reside, and where is your office? 
A. 22 West Thirty-first street, in this city. 

(). And how long have you been in practice in this city? 
A. Since 1868. 

(). Do you know the defendant, Mr. Hinchman? 


c 
A. Yes. 
(). Did you, on or about the 7th of July, have any conversa- 


tion with him in reference to what have been calied the Both- 
_ well securities? 

A. I did. 

(). Had you previously on the same day had any interview 
with Mr. Tyler? 

A. I had. 

. Subsequent to your interview with Mr. Tyler and when 
you saw Mr. Hinchman, what occurred between you and Mr. 


; Hinchman? 

A. I was present at a meeting of the Hite Company at 2 
| Nassau street, on that day, the 7th of July, when Mr. Tyler 
came in and told me that Mr. Hinchman was in the adjoining 


room and that he had had some conversation with him about 
buying my rights in what were called the Stormont —— 


| Mr. FULLERTON: One moment. I object. 


©. I do not call for your interview with Mr. Tyler. 
A. After the adjournment of the meeting referred to—that 
is, on the 7th of July, Mr. Hinchman came in the room. I think 
he came in just as the meeting was adjourned, and sat down for 
a moment after the adjournment of the meeting. The gentle- 
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men were dispersing. Perhaps there were fifteen people in 

all. And Mr. Hinchman came to me, and I spoke to him and 
passed the compliments of the day, and remarked to him, ‘I un- 
derstand that you have bought the Bothwell securities ” he know- 
ing about their disposition which was referred to. He said, 
*““Yes;” and he seemed to be in some hnrry. He was about 
going out, and I said that I would like to close up the transac- 
tion, as I wanted some money, and asked when he would finish 
the transaction. He then asked where the securities were, 
thinking perhaps I had them with me. I told him they were 
in the Safe Deposit Company, and then he said if I would come 
there to morrow at three o’clock with the securities he would 
close the transaction. There was no further conversation. We 
parted at that time. 

(). Was anything said in that conversation between you and 
him, or in your presence, by Mr. Tyler, with reference to the 
price at which he had bought them? If there was, state it? 

A. I don’t think there was. I really can’t recall. 

Q. That was all the conversation that you remember? 

A. That is all I remember at that time. 

®. Did you attend at his office the next day’ 

A. On the following day I went down town by appointment 
to go to Mr. Tyler’s office and met him, and we went together, 
having the securities, to their office on Nassau street, No. 2, at 
three o’clock, expecting to meet Mr. Hinchman. 

Q. The securities that you have called the Bothwell securities 
—were those mentioned in the complaint: 

A. Yes. 

®. Well, what occurred at that office: 

A. | met Mr. Van Rensselaer. 

. What was done? 

A. I left the securities with Mr. Van Rensselaer . 

Q. And did he do anything? 

\. He gave me a receipt for them. 

Q. Which is the receipt in evidence 

A. The receipt in evidence, yes, sir. 

2. You have heard the testimony of Mr. Tyler upon the 
stand, and you have heard Mr. Tyler testify that he was 
directed by you to see Mr. Hinchman and to write various 
letters? 

A. Yes, sit 


“bie 
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You had authorized him to take charge of this mat- 
ter in your behalf as your attorney? 

A. Yes, sir. 

(). Did you have, subsequently to the delivery of the secur- 
ities, any interview with Mr. Hinchman? 

A. I met Mr. Hinchman accidentally at Long Beach on one 
occasion. I can’t recall anything before that. 

(). About what time was that? 

A. That was, I think, the Ist of August. 

(). That is the interview that he refers to in one of the letters 
that has been read in evidence? 

A. That was the interview that he refers to. 

(). Will you state all that occurred at that interview between 
you and Mr. Hinchman, and who was present? 

A. I, as I say, met Mr. Hinchman accidentally there—not 
by appointment or anything of that kind; and one evening 
after dinner he and his friend, Mr. Meyer, were present, and as 
soon as I saw Mr. Meyer-— 

(). His counsel in this case? 

A. Yes, sir. (Continuing.) [spoke to him. I donot know 
that he recognized me, for I was not well acquainted with him 
before, and he introduced me to Mr. Meyer, and he said, ‘‘ This 
is Dr. Lincoln, from whom I have the Bothwell securities,” and 
we had some conversation about it, but nothing very definite, 
although there came up during the conversation a statement 
that there was some controversy about it. I don’t know 
whether I made the statement or Mr. Meyer or Mr. Hinchman. 
[ remarked that there might be some diftference—had heard 
something about some difference of opinion about it, but that 
[ had none; and I told Mr. Meyer that the idea of turning 
them over to the Stormont Company was an afterthought of 
Mr. Hinchman; that I conceded nothing of the kind. I never 
had. 

(). Do you remember what Mr. Hinchman said? 

[ don’t think anything—nothing definite, certainly, on that 
subject; he referred to his business down there and things of 
that kind. 

©. Do you recall any other portions of the conversation, or 
have you given all that you now remember? 

A. Yes, sir, all that [ think refers to this subject. 
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CROSS-EXAMINED BY MR. FULLERTON: 


(). In detailing what took place at Long Beach 
between yourself and Mr. Hinchman, you used this language: 
“This is Mr. Lincoln, from whom I have the Bothwell 
securities,” you used that exact language? 

A. I think it is the exact language; it is the substance of it 
at any rate. 

Q. That is the substance of it? 

A. | think it is. 

Q. Can you say that the language used was not this: ‘* This 
is Mr. Lincoln with whom I have had a difficulty about the 
Bothwell securities?” 

A. No, sir. That was the way I was introduced—as I have 
stated; he may have stated that afterwards. 

Q. One moment. [ am asking whether this was the language 
which I have given? 

A. No, sir, 1t was not. 

(). Are you sure that you have given us the exact words that 
were used 

A. I stated that I thought that those were the exact words; 
at any rate that was the substance. 

Q. You do not pretend to say that you have given it in exact 
words’? 

A. I say | think it was the exact words. 

@. But you are not positive that they were, are you? 

A. If you will read them again I think perhaps I can recall 
them. 

®. Must I read them again? 

A. Read them, if you please, sir, as you then asked me. 

Q). Will yousay that in giving your evidence you employed 
the exact words that were used upon that occasion‘ 

A. l only stated that I believed those were the exact words. 

Q. [ask you if you can swear positively to them? 

A. Mr. Hinchman said: ‘* This is Dr. Lincoln, from whom J] 
have the, Bothwell securities;” Iam positive about that. 

(). You are confident? 

A. Yes, sir. 

@. You make no mistake about the very words? 

A. Yes, sn 

Q. And they were used how many years ago? 

A. That was in 1882. 
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(). In the year 1S$82/ 
A. In the year 1852, in the summet 

(). Did you have any occasion to make any memorandum of 
them? 

A. Yes, sir. 

(). Where is the memorandum: 

A. I haven't it here, but I think I could produce it; I began 
to be suspicious of people and I made some notes. 

Mr. FULLERTON: Q. If you made a memorandum of that 
conversation [ want you to produce it, if you can? 

A. Yes, sir; I think I have it in my memorandum at home. 
\). You haven't it here? 

A. No, sir. 

(). Will you now repeat the very words that were used in 
the introduction: 

A. 168, Gt. 

(). Well, what were they? 

A. ** This is Dr. Lincoln, from whom I have the Bothwell 
securities. ” 

(). Now you are pr sitive of it/ 

A. I have stated my positiveness several times. 

Mr. Brown: Now, if your Honor please, I will put in evi- 
dence a fact under stipulation between counsel with reference 
to this answer of Mr. Van Rensselaer to the demand made upon 
him for these securities. The stipulation is: 


“U.S. CIRCUIT COURT. 


‘‘Rurvus P. LINCOLN 
AGAINST 


“CHARLES S. HINCHMAN. 


‘It is hereby stipulated and agreed that if Schuyler Van 
‘ Rensselaer, who is represented to be now confined at home 
‘with illness, were examined as a witness in this case, he 
‘ would testify that the annexed letter was written and sent to 
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‘* plaintiff by Nash & Kingsford on his behalf and by his 
‘‘ direction, and would testify that the facts therein 
‘* stated are true. 
‘‘Dated New York, February Sth, 1884. 
‘“THEODORE F. H. MEYER, 
‘** Atty. for Defendant, 
. ‘* BEACH & BROWN, 
‘* Plaintiff's Attys. 
‘*“NASH & KINGSFORD, 
‘* Counsellors-at-Law, 
“51 William St., 
‘‘ NEW YorK, Nov. 20, 1882. 
“*Dr. R. P. LINCOLN: 

‘‘Srr—In answer to the demand made upon me through Mr. 
‘“*M. W. Tyler, I beg to say that I hold the securities mentioned 
‘‘ therein on behalf of yourself and Mr. C. 5. Hinchman, and |] 
‘*have no interest in or claim upon them personally. I have 
‘been notified by Mr. Hinchman not to deliver them to you, 
‘and for that reason shall not be able to accede to your 
** demand. 

‘* Any arrangement agreed to by yourself and Mr. Hinchman 
** shall have my prompt acquiescence. 

7) om eG. 
‘*S.- VAN RENSSELAER, 
** per 
‘* NASH & KINGSFORD, 
‘ His Attys.” 

And I put in evidence this fact: ‘* In answer to the demand 
‘* made upon me through Mr. M. W. Tyler, I beg to say that I 
‘* have been notified * * * by Mr. Hinchman not to deliver 
‘‘them to you; and for that reason will not accede to your 
** demand.” 


Plaintiff's counsel here again read Plaintiff’s Exhibit 
No. 16. 

Mr. FULLERTON: I now put in the balance. 

Mr. Brown: I object to the balance of it as immate- 
rial, irrelevant, incompetent and as a conclusion of law 
which the witness can’t swear to. 

Objection sustained. Defendant excepts. 


PLAINTIFF RESTS. 
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Defendant’s counsel moves that the Court direct a 

verdict in favor of the defendant, upon the ground that 

the plaintiffs have failed to make out a legal contract for the 
purchase of these securities. 

Plaintiff's counsel opposes the motion. 

THE Court: My impression now is that the question 
whether or not there was a valid contract, and as a corollary to 
that proposition, whether or not these securities were delivered 
to this defendant pursuant to the provisions ot that contract, 
is by the proof, as it now stands, a question of fact and not of 
law, and should be determined by the jury; therefore the motion 
to direct a verdict is denied. 


Defendant excepts. 
Mr. FULLERTON opens the case for the defendant. 


CHARLES 8S. HINCHMAN, being duly affirmed and examined as 
a witness for the defendant, testifies: 

By Mr. FULLERTON: Q). Where do you reside? 

A. I reside in Burlington, New Jersey, or did at the time this 
action was commenced. Iam at present in the winter in Phil- 
adelphia: have been this winter. 

(). Have you been engaged in business in Philadelphia‘ 

A. Yes, sir; for the last fifteen years. 

(). What connection had you with the Stermont Mining 
Company‘ 

A. I was a stockholder, sir, originally, and made a trustee. 

(). When did you become a stockholder’ 

A. I became a stockholder at the time Mr. E. C. Knight, and 
Thomas Cochran and Oliver Johnson bought the company. I 
can't give the exact date. 

(). Give me your best recollection of it? 

A. In 1881, sir. 

). About 1851? 
A. That is my recollection. 
(). And when did you become trustee? 

A. Soon after, sir. 

®. When did the pecuniary difficulty with the Stormont 
Company arise? 


t 
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A. I first heard of it, sir, about the first of May. 
(). What year? | 
A. The end of April or first of May, 1882. It had occurred 
before. 
(). Were yon a stockholder and trustee at that time‘ 

A. Yes, sir. 
(). Now you may state whether you had any individual - 
claim against Mr. Bothwell. ) 

A. None whatever, sir. 7 


(). He did not owe you personally 
A. No, sir; never had any individual transactions with him. 
(). You may state whether the Stormont Company had any 
claim against him. 
A. Yes, sir; it had. | 
(). To what extent? 
A. To about $76,000. 
(). And how did that arise; state briefly? 
A. It arose from their misappropriating the bullion. 
Oo. “Theirt’ 
A. From Clark & Bothwell taking over to their personal ac- 
counts and advancing it to the Hite Mine or Hite Company. A } 


portion of it we traced to that company—a large portion; the 
proceeds of about $76,000 in bullion, remitted through Wells, 
Fargo & Co. to them as agents of the company. 

(. You may now state what relation Mr. Bothwell sustained 
towards the Stormont Company? 

A. Mr. Bothwell was its treasurer; Professor William 58. 
Clarke, of Amherst, was its president. 

Q. What relation did Mr. Bothwell sustain towards the Hite 
Company? 

A. He was also treasurer of both companies. Understand, I 


ie ~— et te 
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was not interested in the Hite Company. + 

(). And do you mean to be understood that his possession of 
this bullion, that was transferred to the Hite Company, was as 
treasurer of the Stormont Company? j 

A. Teak: we. 

(). It has been proved here that you went down to Wells, a | 
Fargo & Co. with Mr. Tyler, representing Mr. Lincoln, and ) 
that you received a check for $15,000; you recollect that, do | 
you! 

A. Not there, sir; | went down with Mr. Tyler to a broker’s 
office. 


A ee 
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(). To a broker’s office? 
A. Yes, sir. 
(). And you received a check? 
\. I received a check for $15,000 there. 
(). And that was to reimburse you for what you had paid 
outs 
A. For advances and expenses. 
(). For whom had you been acting in paying out that $15,- 
(004 


Objected. to. Objection sustained. Defendant ex- 
cepts. 
(). Did you intend to advance this $15,000 with a view of 
obtaining the title to the securities for the use, or for the pur- 
pose of aiding the Stormont Company, and acting in their be- 
half? 


Objected to. Objection sustained. Defendant ex- 


cepts. 


(). | now come up to the 7th or 8th of July. Do you recol- 
lect a conversation between yourself and Mr. Tyler with regard 
to the purchase of these securities? 

A. I recollect a number of conversations with him, sir. 

(). Now you may state what occurred between you and 
him with regard to that stock purchased by you, or those securi- 
ties! 

A. I was requested by the officers of the Hite Company, in- 
cluding Mr. Bothwell, to come over to New York— 

. Do you mean, by saying that you were requested by the 
directors of the Hite Company, including Mr. Tyler, that Mr. 
Tyler requested you? 

A. Yes, sir; he was one of them. 

©. What did you say to Mr. Tyler and what did you do? 

A. We had many talks, in several of which Mr. Tyler had 
notified me that as trustee I could act in no other capacity than 
for the Stormont Company, and on the date of the Hite meeting 
I was there to give these gentlemen—Dr. Lincoln included, pre- 
siding—an account of the Hite Mine as I founda it, and to ar- 
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range with them, if possible, on behalf of the Stormont 
Company, a general settlement. 

@. What took place at that meeting? 

A. There was much talk between gentlemen at the meet- 
ing as to the best means of raising the money to make a 
settlement with the Stormont Company and about its claims. 

They, without admitting its claim directly, admitted there 
was a claim, but they would not admit the amount of it. 


Mr. Brown: I object to that, ‘‘ They admitted that there 
was a claim,” and they admitted this and that. Let him 
state what was said and let us judge whether they ‘‘ ad- 
mitted” or not. 


By THE Court: Won’t you please state who it was that spoke, 
and what was said, as near as you can; if you can’t recollect 
the language, state the substance of it. 

A. Mr. Tyler made a suggestion that the Hite Company 
should issue bonds which the Stormont should receive. 

- Q. Should receive what? 

A. Should receive part of its claim in bonds and part in cash, 
to be realized by the Hite stockholders taking the bonds them- 
selves. While I was writing I was standing at the transfer 
clerk’s desk, having retired to allow the gentlemen to consult 
among themselves. Mr. Tyler came to me and remarked that 
Dr. Lincoln would like to sell his stock; I said he could not sell 
it without the consent of the Stormont trustees. He then said 
Dr. Lincoln would like to sell his position, and that he claimed 
$26,000 advance on those stocks. I asked what could be got out 
of them; he made some figures; I made some figures and said 
that there was not that in them. He then said that he was 
authorized to sell them for $21,000. I told him that there was 
not that in them, as I could not figure that in them, but I 
thought I could fix it for him at $18,000. He then, after some 
desultory conversation, went in the other room, came back after 
a while, just before the meeting broke up, and said that Dr. 
Lincoln would sell at that and wanted to know when he could 
make an appointment for closing the negotiation with the Doc- 
tor. I told him I would endeavor to meet the Doctor and him 
at his (Mr. Tyler’s) office as suggested. 


< 
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). When? 
A. The nextday. And asked him how they were getting 
on in the Hite meeting. No conclusion had been arrived at then, 
but they had not then adjourned. He went back to the Hite 
meeting and I, after a while, finished what I was at and the 
Hite meeting brokeup. I bid the several gentlemen good day. 


. l went around to my office, or my brother’s office rather, at 47 
<< William street, the London, Liverpool and Globe building, to 


consult my co-trustee, Mr. Meyer, to know in what shape we 
could put the purchase of the stock, how we could arrange about 
it, he being familiar with what had been going on between the 
companies. He was not in, and I found that I could not see the 
majority of our trustees and so wrote Mr. Tyler a letter. 

(). The one that has been introduced here? 
A. I think so, sir, although I have not seen it from that 


! day to this; I have no copy of it. 
| ©. You wrote him a note at all events? 
A. I wrote him a note. 
Q. Explaining why you could not meet him? 


A. Yes, sir. Explaining why | could not meet him. 
J (). Go on? 
A. And I then returned to Philadelphia and laid the whole 
matter before my co-trustee Mr. Cochran. 
Mr. Brown moved to strike out the last answer. De- 
fendant’s counsel objects. 
THE Court: It is admitted not as testimony of what 
took place, but as evidence of an act, that is, that he went 
to Philadelphia and saw the trustee. 


(). When did you return to New York again after laying the 
matter before your co-trustee? 

A. Not for some days; I think a week or more. 

. By the way, do you mean to be understood that Mr. 
Cochran was a trustee of the Stormont Company‘ 

A. Yes, sir; an active trustee, largely interested. 

(). You returned to New York in about what time; two weeks? 

’ A. Inside of two weeks. 

©. What was the condition of the Stormont Company at 

that time? 


Objected to, first as immaterial; second that the records 
of the company are the best evidence of the condition of 
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the company; third, the evidence that he proposes to give 
now, as stated by counsel, is diametrically opposed to the 
proposition he advanced yesterday and put in his opening, 
that this deposit was a deposit for the joint account of 
this plaintiff and the Stormont Company. Objection sus- 
tained. Defendant excepts. 


©. Had the Stormont Company been sold out at that time? 


Objected to on the grounds that the records of the com- 
pany will show. Objection sustained. Defendant ex- 
cepts. 


Q. You may state whether there was any plan on foot for 
the reorganization of the Stormont Company‘ 


Objected to as immaterial. Objection sustained. De- 
fendant excepts. 


Q. Was there any plan on foot for the reorganization of the 
Stormont Company in which Dr. Lincoln, the plaintiff, and his 
attorney participated? 

A. Yes, sir; there was. 

Q. What was that plan of reorganization? 

A. That plan was matured in Mr. Tyler’s office, that two 
trustees should be sent to Utah. 

By Mr. Brown: Q. Was that plan in writing? 

A. A circular was written up. 

By Mr. FULLERTON: Q. Iam not asking about that. The 
circulars followed. 

A. Yes, sir; that plan was not in writing, sir, but a circular 
was issued based on it. 

Q. What was the plan that was talked of: 

A. The plan that was talked of, was to endeavor to save from 
the wreck what could bo saved for the stockholders of the Stor- 
mont and other companies. 


Mr. Brown: I move to strike that out. 

THE Court: It may be stricken out; and Mr. Hinch- 
man please be good enough to state what was said and 
who said it. 
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A. Mr. Tyler made an arrangement. 
Q. What did he say? 

A. He said if we would come to his office at a certain time 
set, about the 3d of May, 1882, he would have John R. Both- 
well there. Dr. Lincoln was also there a part of the time, and 
Mr. M. F. Dickinson also, the brother-in-law of the president, 
and representing certain-stock. 

Q. Was he a trustee? 

A. IT am not sure that he was at that time, but he was 
made so. 

Q. Will you tell us what the plan was when you got together? 


Objected to. 


Q. What was said, if anything was said, about the reorgan- 
ization of the Stormont Company; tell us what it was as well 


as youcan. I know it is very difficult in a stormy meeting of 


trustees, where there was nothing regularly done and where all 
talked together, but give us the substance of the conversation, 
and by whom it was had, the best you can? 

A. At Mr. Tyler’s suggestion, Mr. Bothwell’s resignation was 
written out. At the meeting held in his office Mr. Van Rensse- 
laer was elected secretary and treasurer in Bothwell’s place. I 
believe I was elected president at that meeting. No, sir, we had 
not the resignation of the president then. 

Q. Come to the reorganization as soon as you can, what was 
said? 

A. At that meeting it was suggested that Mr. Van Rensse- 
laer and myself should go to the mine. It was then announed 
that the mine was about to be sold. The mine and mill of the 
company were to be sold on the 16th and 17th days of May by the 
United States Marshal for the debts, supposed to aggregate 
about $47,000. 

By Mr. Brown: Q. Do you mean to be understood as giving 
a detailed statement of the transactions of that meeting that 
you have given, at which Mr. Tyler or Dr. Lincoln was pres- 
ent? 

A. I mean to say that at the informal meeting at Mr. Tyler’s 
office, Mr. Tyler was in and out. 

(. Do you mean to be understood as saying that Mr. Tyler 
and Dr. Lincoln were in at that last conversation, that he had 
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just detailed, where he said that it was suggested that 
you should LO to the West? 
A. I can make it plainer perhaps. 
By THE Court: Q. Are you speaking of the same meeting? 
A. lam speaking of the same general meeting at Mr. Tyler’s 
office, to the best of my memory and recollection. I took no 
notes of it. We had many meetings at that time, most of them 
informal. Mr. Tyler was apparently acting as the friend, pro- 
fessing to be the friend of all the companies. 

By Mr. FULLERTON: Q. I will put this question; did any- 
thing occur in the presence of Mr. Tyler or Mr. Lincoln in 
regard to the reorganization of the stormont Company; and if 
so, what was it? 

A. The plan for two of the trustees going West to examine 
the property and save it, if possible, from sale, was matured 
partly in Mr. Tyler’s office and partly in the office of the com- 
pany at 2 Nassau street. The meetings were then all informal, 
everybody was excited and came in, nearly all asking for de- 
tails, and Mr. Bothwell was apparently 

(). Was there a reorganization of that company? 

A. Yes, sir: there was one finally made, sir. 

(). Was there an attempt? 

‘A. Yes, sir; there was an attempt once. 

(. What part did Mr. Lincoln or Mr. Tyler take in that reor- 
ganization; that is what I want to know? 

A. Well, sir, the reorganization could not take place uunti 
after the sale of the property, until after this purchase, there 
was no reorganization at that meeting. | 

(). What was said about a reorganization at any meeting, or 
at any time or at any place, in which Mr. Tyler or Mr. Lincoln 
participated? 

A. At No. 2 Nassau street, sir: the plan was discussed as 
explained to Mr. Tyler. 

Q. By whom? 

A. By mie. 

(). What did you say to him? 

A. It seemed to meet with his approval, the plan being for- . 
mulated in the circular signed by all the trustees. 

(). What was the plan, Mr. Hinchman? 
A. | beg pardon. 
(). What was the plan? 
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A. The plan was the old stockholders should be allowed 

to exchange their stock in the new company share for 

share and pay an assessment of twenty-five cents for each share 

exchanged, and should receive a new share for each twenty-five 
cents paid in. 

Q. Was that talk between you and Mr. Tyler, or between 
you and Mr. Lincoln? 

A. Between Mr. Tyler and myself it was. 

(). It was talked of? 

A. Yes, sir. 

Q. How was this stock to be exchanged? 

A. It was to be exchanged through myself and Mr. Schuyler 
Van Rensselaer. 

©. Who was to receive it? 

A. It was to be received by Mr. Van Rensselaer? 

Q. What was said, at any time, in the presence either of Mr. 
Tyler or Dr. Lincoln, in reference to the reorganization and as 
to where the stock should be put? 

A. After we returned from Utah, Mr. Tyler called upon me 
and stated that they had received a circular requesting the 
deposit of this disputed stock—this Bothwell stock as it was 
called—and asked that Dr. Lincoln’s interest in the new stock 
should be protected, that until we should get further along in 
our negotiations, he should not be asked to advance any more 
money, the twenty-five cents a share of the contribution money 
required to entitle him to new stock. I told him that pending 
these negotiations, I would see that that was carried for him; 
and the plan was frequently up for discussion was well under- 
stood by Mr. Tyler. 

Q. Go right on. 

A. I can’t instance the particular days and times of the con- 
versations, but I can instance that during the course of it Mr. 
Tyler had been told by me that I would never act in any other 
capacity than as a trustee of Stormont affairs. 

By THE Court: Q. Did you ever at any time have a conver- 
sation with Mr. Tyler or with Dr. Lincoln about the reorganiza- 
tion of the Stormont Company? 

A. Yes, sir. 

]. When was it? 

A. With Mr. Tyler after our return from Utah; not on the 
3d of May, but after our return. 

Q. Where was it? 
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A. It was at No. 2 Nassau street, the Stormont Com- 
pany’s office. 


®. Can you state what was said by either of you on that 


occasion? 

A. Mr. Tyler called to inquire how the plan was working, 
and was in the habit of calling. 

Q. He asked you how the plan was working? 

A. Yes, how the plan was working; and was told about how 
many shares had been received up to that time, and was asked 
to deposit the Lincoln stock. 

By Mr. FULLERTON: Q. With whom? 

A. Under the plan with Mr. Van Rensselaer. 

(). What did he say; give the substance of it? 

A. The substance of it was, that he would have to consult 
with Dr. Lincoln before he could put it in. 

. Put what in? 

A. Put the 28,400 shares of Stormont’s stock in. 

Q. In where? 

A. Into the new company. 

). Go right on. 

A. His chief trouble was to see how Dr. Lincoln 

(). Did he say that that was his chief trouble; if so go on 
and tell what the trouble was? 

A. He said that the trouble was about the payment of this 
money, about $7,000, the twenty-five cents a share; that Dr. 
Lincoln did not want to advance any more money, and he 
wanted, as the Stormont Company was interested—when 
this stock was realized, if it paid anything over what Dr. 
Lincoln was entitled to, he thought we ought to arrange some 
plan for carrying that additional stock and preserving Dr. Lin- 
coln’s rights. 

(). Go on. 

A. Iasked him at the same time about the prospect of the 
settlement with the Hite Company, and he told me that he be- 
lieved that he and Dr. Lincoln had had that account examined 
by an expert by the name of Mr. Redfield, but that they had 

never filed their report; that he had no doubt of the correctness 
of that account 

©. Goon and state if there is anything more of that inter- 
view? 

A. And suggested that the Stormont Company should make 
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an offer to take a less amount, or should offer to take 
bonds for this claim and should aid in setting the Hite 
Company in condition to pay it. 

(). Well, now you have spoken of a demand and assessment 
of the Stormont stock; how much was it? 

A. Twenty-five cents a share, for which they 

~ number of shares. 
<> (). What was said or done about the assessment of the Stor- 
mont stock prior to July 22d, 1882? 

Mr. Brown: Q. And when was it? 

A. It was afterour return, sir, from the West, after Mr. Van 
Rensselaer and myself had returned in the latter part of June 
and early in July, before the 8th of July, within those two 
weeks. 

). What was said? 

A. I first heard of it from him, that he had an extension 
from Mr. Cochran. He had asked Mr. Cochran for delay on 
that assessment, and Mr. Cochran had consented in behalf of 
the Stormont that it should be delayed until our return. 

f (). That is, the payment of the assessment? 
; A. That is, the payment of the assessment. 

(). By Dr. Lincoln? 

A. By Dr. Lincoln, to protect his stock. 

(). Go on! 

A. And it was after that, at one of our meetings, at No. 2 
Nassau street, that Mr. Tyler made the proposition that some 
arrangement should be arrived at for relieving Dr. Lincoln of 
paving that additional 87,000, and still preserving his rights to 
get 28,000 shares of the Stormont stock when he did pay it, in 
addition to the old stock. I agreed that while matters were pro- 
gressing and Mr. Tyler was using his friendly advices to get 

—- settlements between the various companies and Stormont, that 
we would carry that—the Stormont Company would carry that. 
®. That is, that Dr. Lincoln need not pay the assessment? 

A. Need not pay the assessment pending the negotiations, 
and that he would be protected and get his 28,000 shares when it 
was paid. 

(). I read from your letter to Dr. Lincoln, marked Plaintiff's 
Exhibit 3, ‘‘ I told Mr. Van Rensselaer that he could receive the 
Stormont stock held by you for joint account of yourself and Stor- 
mont, without requiring you to advance any more money, and 


got an equal 
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that I would arrange with you about it.” Had you 
reference to the assessment on the Stormont stock and 
the arrangement by which Mr. Lincoln should not be called 
upon? 
A. Yes, sir. 
Q. Was that what you referred to? 
Now, I will read further: ‘*‘ There are several questions which 
come up in regard to it, andI cannot give you any definite reply 


until I have conferred with counsel and my co-trustees on the. 


subject.” ‘‘ My advice to you is to exchange the Stormont stock 
for receipts, as a majority have already done on receipt of this; 
and, if you do so, and not convenient for you to advance the 
contribution for additional stock, I will see that it is carried un- 
til we have an opportunity to fix up the whole matter.” Had 
you reference in that to this negotiation of this stock? 

A. Yes, sir. 

Q. I call your attention to this receipt, signed by Mr. 
Schuyler Van Rensselaer, dated July sth, 1882, where were you 
when that receipt was drawn? 

A. In Philadelphia, sir, or in my bed at home in Burlington. 

(). Did you get that receipt at the time it was given? 

A. No, sir. 

(. When did you first learn of it? 

A. Some days afterwards. 

Q. How long afterwards? 

A. I think within a week, but I can find no record of it. 

Q. Did you authorize Mr. Van Rensselaer to give such a 
receipt? 

A. Never, sir. 

Q. Did you ever authorize him to draw such a receipt? 

A. No, sir; I never authorized him to sign such a 1eceipt. 

Q. How did you learn the contents of that receipt/ 

A. I was shown it by Mr. Van Rensselaer. 

Q. Where were you when it was shown you? 

A. In the office of the company, 2 Nassau street. 

By THE Court: ). A copy of it! 

A. A copy of it, in Mr. Tyler’s handwriting. 

By Mr. FULLERTON: Q. Was the copy in Mr. Tyler’s hand- 
writing? 

A. Yes, sir, I believe so. I am not an expert to say, but I 
believe it was. 

Q. Did vou ever say anything about that receipt afterwards 
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to Mr. Tyler or to Mr. Lincoln, and, if so, what, or 
about the tenor by which you held the property? 
A. Yes, sir; L asked Mr. Van Rensselaer how he came to sign 
such a receipt. 


Objected to. Objection sustained. Defendant excepts. 


(). Did you ever converse with Tvler or Lincoln in regard to 


i 
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A. Yes, sir. 

©. What did you say to them, and when was It? 

A. I had a meeting after that receipt had been given. Mr. 
Tyler called at the office, No. 2 Nassau street, several times and 
saw me there at one or more times in the month of July, after 
the date of that receipt. 

©. What did you say to him? 

A. I told him that Mr. Van Rensselaer had no authority to 
vive such a receipt. 

Q. Can you tell at what particular meeting that was said? 

A. It was a meeting in the front room of the Stormont 
Company's office, No. 2 Nassau street. 

(). But you can't tell the particular meeting’ 

A. No, sir; I can’t. 

Q. Nor the particular date‘ 

A. There was no particular meeting. He came in there while 
| was there. 

(). The meeting between you and him, you can’t state what 
time that took place? 

A. It was in the month of July. 

(). Nor the particular time that it took place? 

A. No, sir; the day I cannot fix—one of those talks—or the 
day before [| met Dr. Lincoln at Long Beach. 

©). Now, sir, it is said that Mr. Van Rensselaer on the 20th of 
November, 1882, refused to deliver up this stock to Mr. Lincoln. 
Look at the letter which I show you and say whether it is 
the one that you read to Mr. Van Rensselaer in regard to this 
stock / 


A. Yes, sir; that is the original letter. 


The letter thus identified is offered in evidence by de- 


fendant’s counsel. 
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Objected to as irrelevant, incompetent and immaterial. 

Mr. FULLERTON: I offer it in view of the letter of No- 
vember 20th, 1882 (Plaintiff's Exhibit No. 16), written by 
Mr. Van Rensselaer or by his attorney to Mr. Lincoln, in 
answer to the demand. 

Same objection. Objection overruled. 

The letter referred to is marked ‘‘Defendant’s Exhibit C,’’ 
and is read in evidence. It is as follows: 


‘* OFFICE OF STORMONT MINING CoMPANY OF UTAH, ) 
‘* No. 2 Nassau, cor. of Wall St., j 
‘* President, } 
‘Charles S. Hinchman. | 
‘* Secretary and Treasurer, } 
‘“ Schuyler Van Rennsselaer. | 
‘* NEW YorK, Aug. 24, 1882. 
‘* SCHUYLER VAN RENSSELAER, EsgQ., 
‘* Sec’y and Treas. Stormont S. M. Co., 
‘* No. 2 Nassau St., N. Y. 

** DEAR Sir—Dr. Lincoln, through his attorney, Col. M. W. 
‘Tyler, having seen fit to disavow the understanding and agree- 
‘ment by which he obtained ‘his position’ in carrying the J. 
‘** R. Bothwell securities in your hands, left there by Col. Tyler, 
‘** after conference with a majority of our trustees, [ am instruct- 
‘ed to notify you to retain possession of said securities until a 
** Court of competent jurisdiction shall direct you what to do with 
‘*them, I claiming as a trustee for the benefit of Stormont Treas- 
‘‘ury, an equitable and bona fide interest therein. Please ac- 
‘* knowledge safe receipt. 

| ‘* Yours truly, 
‘* CHAS. 5S. HINCHMAN., 
‘* Prest. and Trustee S. 8S. M. Co.” 


Q. What I want to ask you is this: did you ever give Mr. 
Van Rensselaer any instructions as regards the delivery or non- 
delivery of that stock, except what is contained in that letter? 

A. No, sir; I never did. I never saw the stock from that 
day. 

Q. Look at the paper I now show you, and say whether it is 
the circular that was issued by the company? 

A. It is the circular that was issued by the majority of the 
trustees May 5th. 
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Q. And the one that is spoken of? 
A. Yes, sir. 


The paper thus referred to is marked for identifica- 
tion ‘** Defendant’s Exhibit D.” 


(. I call your attention now to the testimony given on the 
W part of the plaintiff, so far as the conversation is concerned at 
Long Beach, when it is said that there was an introduction and 
language used about it to this effect: ‘‘ This is Dr. Lincoln, from 
whom I received the stock.” Was such a conversation had 
there? 
A. There was a meeting with Dr. Lincoln, but no such con- 
versation as that. 
(. Did you say there, when you were introduced, ‘‘ This is 
Dr. Lincoln, from whom I received the Bothwell stock,” or was 
anything to that effect? 
A. No, sir. 
(). Or anything to that effect? 
-— A. No words to that effect. 
(). Did you hear the’testimony of Mr. Tyler? 
A. Not all of it, sir; 1 heard it. 
(. Did you hear it in that respect as to what was said at Long 
Beach? 
A. No, sir; he was not present. 
Q. Did you hear him testify here yesterday as to what was 
said at Long Beach by you? 
(). No, sir. 
Q. Didn’t you hear him? 
| A. No. sir; I did not. 
@. Did you hear the testimony of Dr. Lincoln yesterday? ! 
A. No, sir. 


Mr. FuLLeRTON: I now offer this circular in evidence 
which has been marked ‘‘ Defendant’s Exhibit D.” The 
; circular was then read in evidence, and is as follows: 


‘*NEW YorK, May 5th, 1882. 
‘‘Drear Sir:—At a special informal meeting of some of the 
‘* largest holders of the Stormont Silver Mining Company, held 
‘in New York May 3d, 1882, the undersigned were appointed 
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‘* a committee to investigate the present financial condition 
‘‘ of the company, and to recommend and carry out some 
‘* plan for relieving the company of its present embarrassments. 
‘* After such examination as we have been able to make, we con- 
** clude, report and recommend as follows: The indebtedness for 
‘which the mine is now levied upon and advertised to be sold 
** May 17, 1882, amounts to about $50,000. This sum must be 
‘* raised at once to save the property. We have, therefore, con- 
‘* cluded to ask the stockholders to raise the sum of $50,000, by 
‘* contributing twenty-five cents upon each share of their 
‘* stock. These subscriptions will be payable, if the amount is 
‘“ subscribed, on the 15th inst. If you are desirous of saving 
‘* your interest in this property, you will please sign and mail at 
‘** once the enclosed subscription to CHARLES S$. HINCHMAN and 
‘* SCHUYLER V AN RENSSELAER, Trustees, care American Exchange 
‘* National Bank, 128 Broadway, New York, enclosing check for 
‘famount you subscribe, which will be returned to you in event 
‘ of failure to get the $50,000 subscribed and paid in. 
‘It will be understood, of course, that those who do not 
‘* join in this subscription, and pay the same on or before the 
‘* 15th inst., will sacrifice their stock in the company. 
‘* Tn event of purchase and further reorganization, new cer- 
‘* tificates will be issued to the subscribing stockholders in the 
‘* proportion which each subscription bears to the whole amount 
subscribed. The Committee beg leave to state that this is the 
‘* only plan which seems to them practicable for saving the prop- 
‘‘ erty; and that more than one-third the amount has already 
‘* been subscribed. An immediate response to this circular is 
absolutely necessary to the carrying out of the plan proposed. 
‘THOMAS COCHRAN, 
| 320 Chestnut street, Philadelphia. 
| CHAs. S. HINCHMAN, 
| 208 South Fourth street, Philadelphia. 
** Committee, | M. F. Dickinson, JR., 
| i4 Pemberton square, Boston. 
SCHUYLER VAN RENSSELAER, 
oe 2 Nassau street, New York City.” 


~ 
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Q. In the letter which I read to you before recess, where you 
spoke of saving Mr. Lincoln the necessity of paying the sub- 
scription, did you refer to the subscription mentioned in that 
paper‘ 
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A. Yes, sir. 


Defendant’s counsel then read in evidence plaintiff’s 
Exhibit No. 14. 


Q. After having read that letter, [ want to ask you what 

was said by Mr. Tyler about putting the; agreement or the ar- 

<¢ rangement in writing; I refer to this part of it: ‘* That as I 
was then on the eve of starting West, to save the Stormont 
property from passing into the creditors’ hands, at yours, or 
other gentlemen’s suggestions, I had not the time to draft the 
papers embodying our understanding and agreement, to be 
signed by Dr. L. and self; I asked you to draft and submit it 
on my return?” 

A. At the Stormont Company’s office, where Mr. Tyler called 
on me before we went to Dr. Lincoln’s broker’s office, where 
we went to get our check, I asked him to embody the agree- 
ment in writing, and he promised to do so, and have it ready 
upon our return. After submitting the suggestion to Dr. Lin- 
coln, I was never able to get the agreement submitted after our 
return. 

By THE CourT: @. When did you go West? 

A. About the 5th day of May, sir. The 5th or the 6th. 

®. When did you return? 

A. About the 24th day of June. I am speaking entirely 
from memory as to dates. 

By Mr. FULLERTON: Q. I call your attention to this branch 
of the letter just read: ‘*I asked you to draft and submit it on 
my return,” referring to the agreement, and | understood you 
to say, before you left for the West, that Dr. L. had accepted 
your suggestion and agreed so to carry them; did he so tell you? 

‘aw A. Yes, sir; Mr. Mason W. Tyler so told me. 
: ©. In whose handwriting is the lead pencil memorandum on 
the back of it? 
A. Mine, sir. 
(). When was it put there? 
A. It was put there at the time, the date of receiving the bill 
of sale from Wells, Fargo & Company. 
Q. What date was that? 
A. I think the second or third day of May, at the time the 
agreement was arrived at, that I referred it to Capt. Tyler—with 
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Mr. Tyler. That bill of sale was then turned over to Mr. 
Schuyler Van Rensselaer, as treasurer of the company. 
Q. And that memoranda of yours was put on at the time? 
A. Yes, sir. 
). Was it put on in accordance with this agreement between 
. you and them? 
A. Yes, sir. 


The paper thus identified was offered in evidence; ob- 
jected to. 

Tue Court: If he wishes to refresh his recollection by 
the memorandum made on it, he can do so. I do not 
think the memorandum is evidence in itself. 


Q. Refresh your recollection by looking at it, and I will ask 


you some questions? 
The witness examines paper. 


@. At the time that you received this check of $15,000, at 
the office of the broker, from Mr. Tyler, or from some- 
body else, and received that bill of sale and made that entry, 
tell us what the bargain was, or what the arrangement was, be- 
tween you and Mr. Tyler? 

A. The arrangement was substantially as Mr. Tyler testified 
to the day before yesterday, except in this, that the check— 

Q. Tell us the arrangement; leave the check out—that has 
been paid; state what the party said? 

A. Mr. Tyler said that he didn’t desire to make any trouble 
if it could be arranged amicably, but that he held the bill of 
sale and should commence— 

Q. What was the arrangement as to that contract? 

A. The arrangement was that I should turn over the securi- 
ties which I had notified Wells, Fargo & Co. had been held by 
assignment from Bothwell for the benefit of the Stormont treas- 
urer, which notice was in writing to them. They then suggested 
to me that they would turn over those securities. 


Plaintiff's counsel objects, and moves to strike out this 
testimony. 
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By THE Court: Q. What was your agreement with 
Mr. Tyler? 

A. On the day—the agreement is here stated. I will read 
from this; it is as clear as I can give it. 

(). What was said? 

A. Mr. Tyler said that, as the attorney of Dr. Lincoln, he 
would recommend, if I would turn these securities over, that 
Dr. Lincoln should hold them in the way we had talked over. 

©. How was that? 

A. Not to be sold without the consent of the Stormont Com- 
pany; to be marketed to the best advantage for the mutual in- 
terests of our concern; and after Dr. Lincoln was paid back the 
amount he had actually advanced upon it, with interest, and the 
amount that he had actually advanced on this bill of sale, with 
interest, the balance was first to go, if any balance, first to go 
to the Stormont Company, to the extent of its loss through 
Clark & Bothwell; next, pro rata to the Hite and other compa- 
nies which Mr. Tyler and Dr. Lincoln were then in. 


CROSS-EXAMINED BY Mr. Brown: 


(). And before you delivered those securities to Mr. Tyler on 
that occasion, you had not heard from Dr. Lincoln whether he 
had agreed to Mr. Tyler’s recommendation or not? 

A. I had to— 

(). Will you answer that question, yes or no? 

A. If you will kindly repeat it. 

By THE Court: (. At the timeof this conversation with Mr. 
Tyler, had you heard from Dr. Lincoln whether or not he would 
accept the proposition made in his behalf by Mr. Tyler? 


Mr. Brown: The recommendation of Mr. Tyler. 


A. No, sir; my memory agrees with Mr. Tyler on that 
point. 

By Mr. Brown: ]. Mr. Hinchman, when did you become a 
director of the Stormont Company? 

A. Before Clark & Bothwell had anything to do with it. 

. I am asking for a date; can you give me the date? 

A. Not positively, sir, but prior 

Q. Can you give me the month? 
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A. No, sir; not positively. 
Q. Can you give me the number of months from the 
first of May? 

A. I became a director at the same time Mr. Cochran and 
Mr. E. C. Knight, of Philadelphia, did. We all went in to- 
gether at the time we purchased stock; I think in 1880 or 1881. 
It was long antecedent to this time. 

Q. Did you become a director on the same day that Mr. Dick- 
inson became a director? 

A. Do you mean of the new company or of the old? 

(). That was in the new company, on the first of May. I 
am asking for the Stormont Company, the original company? 

A. I had been a director—my memory is that 1 had been a 
director before that time. 

Q. Have you the records of the Stormont Company in 
Court? 

A. I think they are here, sir; I think so. I have not got 
them, and I do not know whether they are here or not. 

(). But you think they are here? 

A. I got them yesterday, sir, to have them where they could 
be sent for. 


Mr. FULLERTON: You are asked if you have those in 
Court; say ‘‘ No.” 
THe Witness: No, sir; I have not. 
By Mr. Brown: Q. Is there, in the records of the Stormont 


Company, any allusion to the negotiations, as you term them, 
of Dr. Lincoln? 


Objected to. 


Q. Any reference—I don’t ask for the contents of the records; 
I ask if there is any reference? 


Mr. FULLERTON: That is to be found by the record it- 
self. 


A. The record will show. 


THe Court: What is the question? 
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(). I ask the question, if there is anything in the 

records of the Stormont Company showing any action 

of that company with reference to this alleged negotiation 

between himself and Dr. Lincoln; any reference—I do not ask 
for the contents? 

A. I think there is. 

(). Is there any record in the books of the Stormont Com- 
pany with reference to this transaction between you and Dr. 
Lincoln prior to the 8th day of July, 1882? 

A. I don’t know without reference to the writings. They 
were kept very loosely by the secretary. 


Mr. FULLERTON: Never mind the “loosely.” 


(). | understand you to say that you saw this receipt that 
was given by Mr. Van Rensselaer within a week after it was given? 

A. I think so, sir. 

. How certain are you about it? 

A. Lam certain that I saw it within about ten days or two 
weeks. I saw it the next time that | was in New York. 

©. That you will swear to positively? 

A. I think so, sir. 

(). How positive are you about it? 

A. Lam very positive that I saw it. 

. Do you know it as a matter of fact, that you saw it within 
two weeks? 

A. | saw it within the month of July, sir, which would 


(). That you will swear to? 
A. Yes, sir. 
(). Positively? 

A. X08. Of. 

(). And that you are as certain of as you are of any testi- 
mony vou have given here to-day? : 

A. Yes, sir. 

(). And that copy that you saw of it, was in Mr. Tyler’s hand- 
writing! 

A. I think it was, sir. The copy is there, and it will speak 
for itself. 

©}. And you saw it; it was shown to you by Mr. Van Rens- 
selaer in the office of the company? 


A. Yes, sir. 
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®. And between the time you saw it and the first 

day or the second day of August following, when you 
saw the Doctor at Long Beach, you had an interview with Mr. 
Tyler, in which you mentioned the fact that you had seen it 
yourself, and pro- tested against the terms of it? 

A. I think so. 

Q. You are positive of that? 

A. I believe so. I had an interview at No. 2 Nassau street 
with Mr. Tyler. I called there. It was from him that I learned 
where the Doctor was. | 

@. Did Mr. Van Rensselaer state to you where he got the 
copy? 

A. No, sir. 

Q. Or when he got it? 

A. No, sir; I am not positive that he did, but I am under the 
impression that he told me it was given to him at the time. 

Q. Did you ever see more than one copy? 

A. I would not be certain of that at this date; I may. I only 
remember seeing one. 

By Mr. FULLERTON: (. You are not certain‘ 

A. Iam not certain. 

@. You know Mr. Van Rensselaer’s handwriting? 

A. Yes, sir. 

Q. Will you look at the paper and state whether it is in his 
handwriting? 

A. Yes, sir; it is. 


Mr. Brown: If your Honor please, | offer in evidence 
a letter from Mr. Van Rensselaer to Mr. Tyler, dated the 
15th of September, 1882 

Defendant’s counsel here interrupted and asked leave to 
examine the letter, after which he stated there was no ob- 
jection. 

The letter was then put in evidence and marked 
‘** Plaintiff's Exhibit No. 17.” 

Mr. FULLERTON: Is that a letter to Mr. Tyler? 

Mr. Brown: Yes, sir. 

Mr. FULLERTON: I understood it was to the witness. I 
object. 

Mr. Brown: | offer it for the purpose of fixing the 
date. 
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THE Court: I think you may read it. I think itis 
proper on cross-examination. 

Mr. FULLERTON: To read the letter? 

THE Court: Yes, sir: 

Mr. FULLERTON: Then I except, on the ground that 
it is immaterial, irrelevant and not pertinent to the 
case. 

Plaintiff’s counsel then réad the postscript to the paper 
which had been previously marked Plaintift’s Exhibit 17, 
as follows: 


‘* President. 
** CHARLES S. HINCHMAN. 
‘** Secretary & Treasurer, 
‘* SCHUYLER VAN RENSSELAER. 
** OFFICE OF 
‘** STORMONT MINING COMPANY OF UTAH. - 
‘‘No. 2 Nassau. cor. of Wall St. ) 
‘* NEW YORK, Sept. 15, 1882. 
‘“°M. W. TYLER, ESQ.: 
‘* DEAR Sir: Y’r favor to hand. While you obtain Dr. Lin- 
‘* coln’s written consent, I will consult the Trustees, considering 
‘‘ as I do your idea proper. 
‘* Yours truly, 
‘** SCHUYLER VAN RENSSELAER, 
** Sect’y.” 
“P.S. Please send mea copy of the receipt for the stocks 
‘‘ which you promised me long ago. 


Q. Does that refresh your recollection at all now with refer- 
ence to when you saw that receipt‘ 

A. It does in this, Mr. Brown, that during the summer I 
received— 

Q. Wait one moment; does it refresh your recollection; you 
say it does’ 

A. It does. 

©. Now are you prepared to state what was the date when 
you saw that receipt? 

A. I cannot say sir, when I first saw it: I— 
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(). Was it before or after September 15th? 
A. If I saw it before, I saw another copy, I presume; 
whether I have seen— 

(). You are still as positive as you were before that you did 
see a copy before the first of August, which you saw in Mr. Van 
Rensselaer’ engines 

A. W ell, . I had not credited Mr. Van Rensselaer 

®. One moment now; that does not answer my question; are 
you as positive as before? 

A. No, sir; [ am not as positive. 

Then you are not as positive about the rest of your testi- 
mony that you have given here this afternoon, as you were 
before? 

A. I think I am, sir. 

(). Then you wish to change the answer that you made a 
while ago that you are— 

A. No, sir. 

(. And you are as positive aboutthe fact that you saw that 
copy receipt before the first of August, as you were of any other 
statement that you have made before this jury; you wish to 
make that statement? 

A. I didn’t understand that I made that statement. I would. 
like to hear the stenographer’s notes. 

( You don’t understand that you made that statement? 

A. No, sir; I don’t. 

(). I understand you to say that the defalcation of Messrs. 
Clark & Bothwell was about 876.000? 

A. Between $70,000 and $80,000, sir. 

(. And when did you first learn of that defalcation? 

A. About the end of April in 1882. I think just prior to this 
negotiation for the Bothwell securities. 

Then when you heard of that defalcation, did you come. 
on to New York? : 

A. Yes, sn 

(). Was there any money in the treasury of the Stormont 
Sompany when you came on to New York? 

A. None that I know of—only a trifling amount, sir—a small 
amount. 

A few cents was all the amount substantially, wasn’t it? 

A. I don’t know what its condition was 
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@. How much money did you say; did you look at the 
treasurer’s accounts? 
A. Couldn’t get at them. 
(). Bothwell was the treasurer? 
A. Yes, sir. 
(). Did you look at his accounts? 
A. Couldn’t see his accounts. 
(). Did he tell you the condition of things? 
A. Yes. sir, told me that they had abstracted $15,000. 


Mr. Brown: I didn’t ask you what hetold you. I 
move to strike that out. 


(). Did he tell you that there was any money on hand? 
A. Yes, sir, he told me that they had in their hands sufficient 
to pay everything. 


Mr. Brown: I move to strike that out. 
THE Court: Strike it out. 


Q. Did he tell you that there was in the treasury of the Stor- 
mont Company any money? 

A. No, sir; I don’t remember that anything was said by him 
about it. He was in a very excited state of mind. 


Mr. Brown: I didn’task you that. I move that that 
be stricken out. 


@. Mr. Schuyler Van Rensselaer succeeded him about the 
second of May, did he not, as treasurer? 

A. Yes, sir. 

Q. Did Mr. Schuyler Van Rensselaer receive from Bothwell 
any money‘ 

A. Yes, sir. 

Q. Did he have any money on hand when he took possession 
of the office; if so, how much? 

A. I think he received a thousand dollars in cash and some 
securities; what the amount is I can’t say from memory. 

@. A thousand dollars in cash was all: 

A. No, there were some marketable securities. 

Q. I am asking for cash? 
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A. I think that was all, sir, except some small balance 
at the bank. 

. What was the small balance in the bank about? 

A. It was certainly a couple of hundred dollars. My im- 
pression is it was. 

®. A couple of hundred dollars would be all the cash that 
there was on hand in the Treasury about the second or third 
of May? 

A. I don’t say, sir, that the thousand dollars was in the 
Treasury; it was received from Mr. Bothwell. 

(). Presumably, it went into the Treasury? 

A. Yes, sir, it went into it. 

(). And at that time? 

A. Yes, sir, on or about that time. 

(). How did you learn that there was danger of a sale of 
the property out West? 

A. | heard it after pressing enquiries of Bothwell as to the 
condition; he finally broke down and pulled out the Marshal’s 
warrant. 

(. Didn’t you learn it from Mr. Dickinson? 

A. Mr. Dickinson was there—first-— 

Q. IL ask you the question; didn’t you learn it from him? 

A. Iam not sure that I learned it first from him; we knew 
there was difficulty—trouble. 

Q. Didn’t he come on here and state to you and to other 
members of the trustees that he had been informed that that 
property was advertised for sale, and wasn’t that the first infor- 
mation that you had that the property was advertised by the 
sheriff for sale, and then didn’t you see Mr. Bothwell and talk 
with him afterwards? 

A. I think it was at the same time; in the same room, at 
the same time. 

. The same day? 

A. The same day, my impression is. 

Q. And before your interview with Bothwell? 

A. My first information, I think, came by a postal from 
Mr. M. F. Hunt, the former Vice-President of the Stormont 
Company, that there was trouble, and it had better be looked 
into. | 


Mr. Brown: I didn’t ask that question, and move to 
strike that out. 
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(). [ am confining my enquiries now as to the sale of 
that property—the advertised sale. Do you mean to say 
that that property was advertised for sale on a certain date, and 
that the information came to you by a postal? 
A. No, sir: not the day fixed; that came from an exhibition 
i of the Marshal's warrant, and an advertisement. 
(). I want to know whether you got the information that 


| there was a threatened sale on a certain day? 
A. On or about the first day of May. 
| ®. And that you received from Dickinson, the Secretary, at 
the time you talked with Mr. Bothwell. 
| A. Yes, sir 
| ®. And from Mr. Dickinson first? 
) A. I think probably. 
) (). Mr. Dickinson was in town here for some time about that 
) time, wasn't he? 
A. Ldon't know, sir; he was frequentiy at the Stormont 


office, back and forwards, and at Mr. Tyler’s. 

(). And vou had frequent interviews with him upon me 
subject of the Stormont affairs, did you not? 

A. How many do you mean by frequent, sir/ 


(), [ am not under cross-examination, you can state the 


number? 

A. If you say frequent, we had several but not private 
interviews only. 

(). I didn’t ask you whether they were private interviews? 

A. Several interviews; yes, sir. 

(). And you were elected president of the company at that 
time, were you not? 

A. At that time; yes, sir. 
(). And he was elected on the second, one of the trustees, 
was he not-—or the third? 
A. About that time; [ can’t fix it from memory, sir. 

Then from the third of May down to the fall of that year 

or down to the time that you did terminate the old Stormont 
> Company in any way—dissolve it—Mr. Dickinson was one of 


the trustees, was he not? 
: A. I think so, sir. 
(). Now, Mr. Dickinson was a trustee at the time that you 
obtained the securities from Wells, Fargo & Co., was he not? 
A. Iam not sure, sir; no, sir, | believe not. 
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Q. What day did you obtain them? 

A. Igot them, I think, on the second day of May, sir. I 
think the day before it was, but I am not sure whether it was 
the same day; it was about the same time that he was elected. 

\). How long did you hold them before the Doctor got them? 

A. A very short time. 

(). Two or three days? 

A. Not more than that before Mr. Tyler called. 

Q. While they were in your hands, Mr. Dickinson became 
one of the trustee, did he not? 

A. I am not sure, sir; it was about that time; the record 
will show; I have not charged my memory with it. 

Q. Did you tell Mr. Dickinson that you had taken up the 
securities with Wells, Fargo & Co.? 

A. I don’t remember anything being said to Mr. Dickinson on 
the subject, sir; there may have been; I will not say that there 
was not. 

Q. You will not say that there was not? 

A. No, sir; and I cannot recall. . 

(). You will not say that there was/ 

A. I will not say that there was; I can’t recall. 

(). Mr. Cochran, of Philadelphia, of whom you have heard, 
was a large stockholder with yourself, was he not? 

A. Yes, sir. 

®. How much was the capital; how many shares of capital 
stock was there in the Stormont? 

A. Two hundred thousand shares at one dollar each. 

Q. Two hundred thousand shares? 

A. Yes, sir, at the time of this defalcation. 

. How much of that two hundred thousand shares did you 
and Mr. Cochran—— 

A. What we jointly owned? 

(). Yes, jointly and severally; how much did you two gentle- 
men represent? 

A. Between thirty and forty thousand shares each, I think. 

Q. That would be eighty thousand shares altogether? 

A. No, sir; it would be about seventy thousand, if there 
were thirty-five or thirty-six thousand each. 

@. About seventy-two thousand shares you and he repre- 

sented? 
A. I think so. 
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Was he a trustee? 
Yes, sir. 
(). He became a trustee about the same time you did? 
A. I think so, the same time, I think. 
(). Did you and he have any other business interests together 
besides the Stormont Company? 
- A. Weare—he is the president and one of the directors, and I 
am one of the directors, in the Guaranty Trust Safe Deposit Com- 


Q. 
A. 


— > -* a 


pany of Philadelphia. 
' (). Are there any other organizations to which you and he 
belong? 


A. No other, sir. 


By THE Court: (. What other companies were you and 
Mr. Cochran connected with; you may answer that? 

A. Do you ,wish me to say how many corporations I am 

interested in? 


By Mr. Brown: (). What corporations or speculations— 
whatever you may be pleased to call them—enterprises of any 
kind? 
| THE Court: Q. In which you and Mr. Cochran are both 


‘ 


interested? 

A. As directors? 

(). Any way? 

A. We are stockholders in several different corporations; one 
or two other mining companies that have gone up the spout. 

(). Now, haven't your business relations for the last three or 
four years been extremely intimate, personally; Mr. Cochran’s 


and yours? 

A. No, sir. 

(). And anterior to this, 1882? 

A. Not more than what is usual between— 

(. I am asking now for the fact, | am not asking the com- 
parative fact? 

A. No, sir; not extremely intimate. 

©. How intimate are they; would you say they were very 
intimate or somewhat intimate? 

’ A. I would say that they were not as intimate as between 

Doctor Lincoln and Mr. Tyler. 
~ Mr. Brown: I didn’t ask you that; I didn’t ask for a com- 
parison; I move to strike that out. 


Mr. FULLERTON: Yes, strike it out. 
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The WirngEss: They are not as intimate as between 
myself nad another one of the Stormont directors. 


Mr. FULLERTON: I object to this. 
(). Were they intimate? 
Objected to. 
Mr. FULLERTON: I acknowledge that they are intimate. 


Q. Mr. Cochran was the gentleman that you stated that you 
went to Philadelphia and consulted, was he not? 

A. Yes, sir. 

(). Were there any other trustees? 

A» Yes, sir. 

Q. Who were the other trustees? 

A. My brother, Mr. Walter Hinchman; I went to consult 
ss 

. Was there any other besides your brother and Mr. Coch- 
ran and yourself in Philadelphia? 

A. Mr. Knight was also consulted—Mr. E. C. Knight. 

Q. lam asking you whether there were any others in Phila- 
delphia? 

A. He was in Philadelphia and present at some of the talks 
with Mr. Cochran; he is the Vice-President of the Trust Com- 
pany. 

(). Then he resides in Philadelphia? 

A. He resides in Philadelphia, Chestnut, west of Sixteenth. 

(). How much stock did your brother hold at that time? 

A. I think he held at that time under ten thousand shares. 

(). About ten thousand shares? 

A. I think about eight thousand; he was, however, jointly 
interested with me, so that it is included in the prior amount 
named. 

(). How many trustees were there of the Stormont Company’ 

A. I think there were five, sir—five or seven; I can’t tell. 

(). Just determine the fact: I don’t care? 

A. Originally there were more. 

(). If you can’t recall it readily, I don’t care to spend time? 

A. I can’t recall at the moment; it was either five or seven. 
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(). Mr. Hinchman, from the time that Mr. Dickinson 
became connected with that company down to the 
time of the commencement of that action, did you ever have 
' a word of conversation with him in reference to the alleged 
transaction with Dr. Lincoln? 
A. Yes, sir. 
‘ (). When was it? 

aft A. It was at one of his calls at No. 2 Nassau street. 

(). When, as near as you can remember? 

A. I think it was at one of the meetings in July. 

. In July? 

A. I think so. 

(). Before or after the 8th of July? 

A. It had been spoken of in a general way. 

(). [am asking about your interview with this gentleman? 

A. Yes, sir. 

(). And whether it was before or after the 8th of July? 

A. 1 think both, sir; I think we had interviews before and 
after. 

(). You think you had more than one interview? 

A. Yes, sir; that is, the matter came up for discussion as to 
the possession of the Bothwell stocks. 

(). With Mr. Dickinson? 

A. With the trustees and, I think, with him. 

Q. lam asking about Mr. Dickinson; he was a trustee—and 
separately from the other trustees, in his presence anywhere; 
any meeting where he was present? 

A. Yes, sir. 

Q. State, if you please, when that was and what was said. 

A. The matter was informally discussed and Mr. Dickinson 
said he did not wish to mix up in it in any way because of his 
relations with Mr. Tyler; he didn’t want to know about it. 

(). What was that? 

A. That special time, sir, or after the 8th—that particular 
time after he knew there was a difference 

Q. Wasn't that the first time that you ever had any talk with 
hint? 

A. No, sir: the matter had been a question as to what should 


be done. 

Q. When he was present? 

A. Iam not sure about that, but | think so; I think he was 
present. 
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Q. Didn’t you ever tell him that you had taken up that 

stock or proposed to take up that stock after the opening 

of the Stormont Company, in any way, shape or manner, 

prior to the sth of July and prior to the conversation that you 
have now just detailed? 

A. It had been informally discussed. 

Q. Answer whether you did or did not? 

A. I don’t remember, sir. 

Q. You won’t say that you did— 

A. That I did or did not, I believe it was discussed. 

Q. One moment. I am not asking your belief; I am asking 
for a fact. Weare trying to get at the facts and not matters of 
belief? 

A. All right. 

@. Whether the money that you advanced, the fifteen thou- 
sand dollars, was your own money or Mr. Cochran’s money, or 
your brother’s money; whose money was it? 

A. It was paid by my check on Philadelphia. 

(). W hose money was it / 

A. It was the money that the Guaranty Trust & Safe Deposit 
Company— 

Q. Lam asking you \..0se money it was? 

A. It was the money of the Guaranty Trust & Safe Deposit 
Company. 

®. I don’t ask you how the money was paid, in whose check 
it was paid. I want to know whose money paid that? 

By THE Court: @. Whose money was it? 

A. I went over to Philadelphia and arranged to get the 
money from the Trust Company, to advance it. 

(). Was it yours or any body else’s? 

A. Part of it was mine and part of it was—the Trust Com- 
pany agreed to cash my check for it. Part of it was my 
brother’s. I sold securities. 

By Mr. Brown: Q. Was no part of that money Mr. Coch- 
ran’s or your brother’s? Was no paper signed by you for it, dis- 
counted in any bank or trust company? 

A. My brother may have advanced me part of it at the time, 
but Mr. Cochran at the time was in my debt. I was carrying 
for him part of his— | 

(). Did Mr. Cochran endorse any paper upon which that 
money was raised? 
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A. I don’t think any paper was issued for it whatever, 
sir, except my check. 
®. Did Mr. Cochrane have anvthing whatever to do with 
raising that money? 
A. No, sir. 
(). Did he accompany you to the bank; did he do anything 
whatever, endorse your paper, or take any other step to aid 


- yout 
' A. He didn’t endorse my paper. I didn’t issue any paper. 
(). Did he take any step to aid you in raising that money? 


A. He may have said to me that if the balance wasn’t good, 
if [ hadn’t quite that amount there, the Trust Company would 
take care of it. They have taken care of me to the extent of one 
hundred thousand dollars many a time. 

®. Mr. Cochrane was a gentleman in excellent credit in Phil- 
adelphia? 

{ A. In fair credit, sir; he should be to be at the head of a 
Trust Company. 

Q. Now, at the time that Mr. Tyler paid you this fifteen 

thousand dollars and took these securities, did you not say to 


if | Mr. Tyler that this man Bothwell had swindled you in selling 
the stock that you had bought? 
A. I think it probable that he did; it is a fact. 
(). It was a fact? 
| A. Yes, it was a fact. 
T (). And you thought so at the time? 
A. I not onlv thought so then, but I still think so. 
| (). It has turned out so since? 
A. No, it turned out so then. 
©. So much the worse for him? 
~ A. No, for me. 
| 4 Mr. Brown: And for you too, now particularly. 
. Didn’t you say to Mr. Tyler that he had swindled you out 


i of an enormous amount of money, and that you, having been a 
large loser, he was indebted to you; didn’t you say to Mr. Tyler 
in that action that Bothwell owed you a great deal more money 
than he did Dr. Lincoln, or words to that effect‘ 
A. No, sir; not in that way. 
. Words to that effect? 
I don’t remember making such a statement. 
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(). Substantially that in fact? 

A. Oh, it would have been true and natural for me to 
have alluded to his having obtained a considerable amount of 
money- 

@. You don’t say that you didn’t say just that, or words to 
that effect? 

A. Iam willing to admit that I may have said it, but I don’t 
remember it. 

. You admit that you said it? 

A. In words to that effect, because I would say so to-day. 

(). You have stated upon your direct-examination that the 
deposits with Mr. Van Rensselaer for the purpose of taking up 
the stock in the new company were made prior to July 8th? 

A. Not all of them; most of them were. , 

(). Were not receipts given by Mr. Van Rensselaer gener-. 
ally? 

A. Not always; some were sent by mail. 

(). Were not receipts prepared by Mr. Van Rensselaer in 
accordance with that circular that has been put in evidence, for 
the purpose of being given to the stockholders who deposited 
their stocks for the purpose of exchange’ 

A. I think there were, sir. 

(). Have you a copy of one of those receipts? 

A. I have not with me. Icould probably get one at Phila- 
delphia. 

@. Will you look at Exhibit No. 2, being the receipt given 
by Mr. Van Rensselaer to Mr. Tyler for the securities, and state 
to this jury whether that was one of the receipts such as Mr. 
Van Rensselaer gave for the stock taken in for the purpose of 
exchange? 

A. No, sir; I don’t think he gave any in that form. 

Q. Dr. Lincoln had some of that stock that wasn’t In this 
28.400 shares, didn’t he? 

A. I think he had a little, but [am not sure, sir; he may 
have had five hundred. 

Q. Didn’t he have five hundred shares’ 

A. I don’t remember, sir, the amount he had; he told me 
he had five hundred the other day. 

(). Don’t you know that he had? 

A. No, sir; I don’t know it. 

Q. Do you know whether he turned that in, or any stock in? 
A. No, sir. 
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(). Under this circular? 

A. I do not. 
(). You don’t know whether he paid any assessment under 
that circular, or not? 

A. I cannot say. 

(. Or any stock that he had outside of this? 

A. I cannot say. 
©. You won't say that he didn’t? - 

A. No, sir, I will not; I think he probably did. 

(). You stated, I understood you, upon your direct-examina- 
tion, that Mr. Tyler in several interviews had stated to you 
had advised you that you couldn’t deal with this 28,400 shares 
of stock except as a trustee; did I not understand you correctly 
in so understanding you to testify’ 

A. Not at several interviews. 

(). At one interview? 

A. Yes, sir. 

(). He had so advised you? 

A. He had advised me in respect to these Bothwell securities, 
that I could only hold them as a trustee; that was, I think, prior 
to his getting them into his possession—with notice; I was 
charged with notice. 

(). You have an attorney, have you not? 

A. No, sir, I have not, except in this case now. 

Q@. When did you first advise professionally with Mr. 
Meyer? 

A. About the time of the reorganization of this company, sir; 
but I couldn’t—— 

(). And when -was that? 

A. Well, [think Mr. Meyer knew about the matter first 
about the 2d or 3d of May, sir. 

(). Then from the 2d or 3d of May down to the present time, 
in these matters Mr. Meyer has been your counsel, more or less, 
has he not? 

A. He has been one of the trustees, sir. 

(). He has advised you, more or less, as a lawyer, hasn't he, 
and you have followed his advice? 

A. He is counsel for several companies, sir, in which I am 
interested. 


®. That doesn’t answer my question. I ask you whether 
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you have been advised in these matters more or less by 

Mr. Meyer, and whether you have followed his advice? 
A. Since this action has been commenced? 

Q. Prior to the commencement of this action‘ 
. Only at such meetings as he attended. 
(). At those meetings then? 

A. Yes, sir. 

Q. And he has drafted some of the papers that have been put 
in evidence here in the way of letters, has he not 

A. Not one of them, so far as I know. 

(). He has suggested the contents of them/ 

A. No, sir; not one of them, so far as I know. 

@. And you have not consulted with him with reference to 
any of these letters which you wrote you yourself, either to Dr. 
Lincoln, Mr. Tyler or to Mr. Van Rensselaer‘ 

A. 1 won’t say that, sir, that I have not consulted with him 
in reference to that; but I think I have written them all myself 
without —— 

(). Not in his presence? 

A. Not in his presence; after I had done, I would see him and 
see the other trustees; I found it impossible to get meetings. 

Q. I have not asked you that question‘ 

A. I wanted to give a full and fair answer. 

(). At the interview between yourself and Mr. Tyler, on the 
ith of July, I understood you to say that your statement to Mr. 
Tyler was, when he said that the Doctor would take eighteen 
thousand dollars, that you thought, or that your offer was that 
you thought you could fix it at eighteen thousand dollars? 

A. Yes, sir. 

(). Do you mean to be understood as saying that that was 
was your exact language? 

A. As near as | can remember, sir. 

Q. You will say positively that vou did not say that you 
would pay eighteen thousand dollars for the Bothwell securities? 

A. Yes, sir; I didn’t make the offer “I will pay eighteen 
thousand dollars,” or ‘‘ I will give eighteen thousand dollars,” 
or words to that effect, as an individual. 

Q. I didn’t ask you as an individual; I asked you if you used 
that languge, or words to that effect? 
A. No, sir; nor words to that effect. 
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(). On the 7th of July, had the finances of the Stormont 
particularly improved from the Ist of May? 

A. The prospects were then very bright. 

(). Had the finances improved; had they any more money in 
their treasury, and if so, how much did they have about? 

A. I think they had in the banker’s hands in Utah, about 
sixteen thousand dollars—fourteen or sixteen thousand dollars. 
). In the banker’s hands, in Utah? 

\. Yes; the company’s hands. 
(). Had they any funds here in New York? 
\. Yes, sir; something, not a large amount. 


). You said that you thought you could fix it? 
A. Yes, sir. 
| (). And from what source did you think you could fix it? 
A. We expected at that time to get through Doctor Lincoln, 
| Mr. Tyler and the Hite Company a large amount of money; 


about forty thousand dollars which their people were to take 
bonds for. 

(). Up to that time had the Stormont passed any resolution 
about purchasing these securities at all; had there been any cor- 


porate action upon the subject whatever? 
A. I think there had been informally. 


(). There had been no corporate action whatever? 
A. I don’t know what you mean by that. If you mean had 
the trustees known of it, the trustees had known of it. 
| (). [ mean formal action? 
| A. I don’t think there was a resolution on the subject. 
| (). Have you talked with the director and trustee, Mr. 
Dickinson? 

A. I talked with all of them except Mr. Dickinson. 

. Did you talk with Mr. Dickinson or not upon the subject 
of the purchasing of these securities by the Stormont Com- 
pany? 

A. I don’t remember what was said to Mr. Dickinson upon 
the subject. 

®. Do you remember that anything had been said before 
that time 

A. I think so, sir; 1 think they had been referred to. 

©. Upon what occasion had that interview been had? 

A. At which interview? 

. Yes? 


a 
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A. At some of the interviews when they were talking. 

Have you any recollection of his being present at any 

of those interviews; I would be glad if you would pin yourself 
down to facts, and say whether you do or do not know? 

A. I cannot remember distinctly, su 

(). You have no recollection? 

A. I do remember his one time saying that he didn’t want to 
mix up in anything. 

(). That, you say, was subsequent? 

A. I think so. 

Q. That is so? 

A. I think so. 

Q. And you made an appointment; about what time of the 
day was it that you had this interview on the 7th of July? 

A. We were there the bette: part of the middle—most nearly 
all day; the middle of the day I think; about the middle of the 
day; I can’t give you the hour, sir. 

®. Was it in the forenoon or afternoon when you said you 
thought you could fix them? 

A. I think the meeting was called and extended into the 
afternoon. 

Q. About what hour of the day was it that you said to Mr. 
Tyler that you thought yeu could fix it at eighteen thousand 
dollars; in the morning or afternoon? 

A. I can’t fix the hour; I think it was about noon. 

Q. At what time of the day was it that you fixed the ap- 
pointment for the next afternoon? 

A. I think it was fixed for three o’clock next day. 

(). About what time was it that you made the appointment 
on the 7th to meet the next afternoon? 

A. It was about the same time; there was no great interval; 
I think it was between 

. And what hour was it that you saw Doctor Lincoln on 
the jth? 

A. At the breaking up of the Hite meeting. 

Q. That was about three or four o’clock in the afternoon? 

A. I can’t tell when from memory; I endeavored always to 
make the four o’clock train. 

Q. As I understood you to state, it ran into the afternoon? 

A. I think if did. 

Q. About what hour: 
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A. Any hour after twelve is afternoon to me; | don’t 
know what you call it. 

Q. Can you give me any idea about the time when you said 
to Doctor Lincoln that you would meet him the next after- 
noon? 

A. No, sir; I don’t think I said I would meet him, but that I 
would endeavor to. 

(). You stated on your direct examination that you made an 
appointment with Doctor Lincoln for the next afternoon, quot- 
ing your language, ** for closing negotiations?” 

A. Yes, sir, that is it exactly. It was with Mr. Tyler for 
Doctor Lincoln. It was not direct. 

(). And you can’t give me about the hour when that occurred. 
You think it was the afternoon of the 7th? 

A. I think it was, sir. 

. Where did you expect to get the money to close that ne- 
gotiation the next afternoon? 

A. I didn’t get the money to close it. I didn’t expect to get 
the money. I expected to arrange terms. We expected to get 
it from the Hite Company, but not the next afternoon. 

©. You expected to close the negotiation? 

A. Close the negotiation the next afternoon. 

Q. Without the money? 

A. Yes, sir; with asmall payment. That Il would makea 
payment on account after I closed it. 

(. Where did you expect to get any money to make a pay- 
ment on account? 

A. I had a little credit in New York, and I had a little credit 
in Philadelphia, and a bank account. : 

©. You expected to pay it yourself? 

A. Not unless an arrangement was arrived at which stated 
the equities. 

@. When an arrangement was arrived at you expected to 
pay it yourself? 

A. I expected not to pay it, but to advance the money. 

(). You expected to advance the money? 

A. Or my brother. 

@. Or Mr. Cochran? 

A. Some one of them; yes, sir. We all stood together in the 
matter. 
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Q. And you didn’t expect to get the money from the 
Hite Company then? 

A. Not the next day. 

©. And you didn’t expect to get the sixteen thousand dollars 
from Dr. Lincoln the next afternoon? 

A. No, sir. | 

. Now, is it not a fact that during the whole spring or sum- 
mer of 1882, and until the latter part of July, the Storment 
Company and yourself, as one of the trustees, was relying upon 
a judgment which had been obtained against the Hite Company 
out West, for the obtaining of the money? 

A. That was only one source, sir. 

(). Weren’t you relying upon that judgment? 

A. No, sir; not alone; we were relying upon that partly. 

(). I didn’t ask you that? 

A. No, we were relying more upon the Hite Company here. 

]. How much was that judgment for? 

A. My memory is that it was for ten thousand dollars less 
than seventy-two thousand dollars, which was somewhere in 
the neighborhood of sixty thousand dollars; it was sixty odd 
thousand dollars, my memory is. 

Q. Sixty odd thousand dollars you had a judgment for; that 
was a pretty large part of your claim against the Hite Com- 
pany? 

A. It was all but ten or fifteen thousand dollars. 

Q. Then what you denominated a part of ‘your claim was 
seven-eighths? 

A, No, sir; we didn’t expect to get it all in cash. 

(). I have not asked you anything about cash. If you would 
confine yourself to my questions in your answers, there will be 
no difficulty. You were relying for seven-eighths of this upon 
this judgment? 

A. I never made the calculation dividing it into eighths, sir; 
I cannot tell you, sir. That was simply one of the sources of 
income. 

(). You stated a little while ago that you were relying upon 
it? 

A. In part upon it, yes, sir; but I never figured out the part. 

(). Seven-eighths of the indebtedness was represented by this 
judgment? 

A. Seven-eighths of the indebtedness of the Hite Company, 
you mean? 
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©. Yes? 
A. I think it was about that, sir; it was sixty odd thou- 
sand dollars—the amount shown in California. 

(). That judgment was set aside, was it not? 

A. I don’t know what the legal term is, sir; it was opened 
Cr parte. 

Q. It was opened after that or something was done with it 
which rubbed out that judgment? 

A. Not entirely; it was opened ev parte, appealed from; ne- 
gotiations were still pending here with the Hite trustees for set- 
tlement. 

(). Didn’t the negotiations with the Hite trustees for a settle- 
ment of the claim begin when that judgment was opened or set 
aside? 

A. They had begun before that. 

®. How long before that? 

A. From the first day we knew of the difficulty. 

]. When did you go West? 

A. About the fifth day of May. 

®. You knew of the defalcation‘ 

A. You, Gir. | 

(). About the first of May? 

A. About that; yes, sir—No, in the latter part of April. 

©. That was at the time that you first heard that the Hite 
Company owed anything, wasn't it/ 

A. Yes, sir. 

(). Then the negotiations, you say, commenced before you 
went away, when you first heard of it/ 

A. Practically; but nothing was done; it was chaotic; noth- 
ing arrived at prior to our return. 

©. You said that you wrote a note on the 7th of July, or on 
the 8th of July, to Mr. Tyler, explaining why you did not at- 
tend on the afternoon of the sth? 

A. No; not explaining why; but postponing it, I think. 

). Or postponing it; you wrote him a note? 

\. I think so. 

(). How positive are you? 

\. [am very positive. 

(). Did you keep a copy? 

A. No, sir. 

(). What sort of note was it; what was the shape‘ 
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A. I think it was ou a half sheet of paper; I wrote it 
in the Stormont Company’s office, on the desk next to the 
door. 


Q. How did you send it? 

A. I think I told them to send it-—it probably went by a mes- 
senger boy. 

Q. You don’t know yourself? 

A. No, sir; it may have gone by mail. 

©. Do you remember what you said in that letter? 

A. No, sir; only in a general way; it was a postponement of 
that negotiation, telling him that I couldn’t see him that after- 
noon. 

Q. Did you receive any reply to that—any written reply? 


Mr. Fuutterton: It is proper that I should call upon 
the counsel for the other side for the note. The note was 
addressed to them. 

Mr. Brown: I will ‘just state that we hadn’t any, and 
never received ANY; and, therefore, never wrote any 


reply. 


THE WitTNEss: I think it is referred to in one of Mr. Tyler’s 
letters to me. 

@ Did you receive any reply to any such note? 

A. I can’t say that I received a direct reply to that note, trom 
memory; but I am very certain that I wrote such a note. 

(). lL understand you to say that in the interview that you 
had with Mr. Tyler, immediately upon your return from the 
West, Mr. Tyler stated to you that they had received a circular, 
calling upon them to hand in this stock—that was the Both- 
well securities? 

A. He acknowledged receipt of it. 

(). Did he say that? 

A. Words to that effect; I can’t say those were the exact 
words he used. 

(). It is pretty important; that is the reason I asked the ques- 
tion. You stated (Lam quoting your language) that he stated 
to you *‘that they had received a circular, calling upon them to 
hand in that Stormont stock.” I want to know if I understand 
you as saying that that was what Mr. Tyler stated to you? 

A. Do you mean to say referring to that stock identically? 
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(). I mean just what I asked by my question? (Ques- 
tion repeated. ) 

A. He acknowledged to me that he had. 

(). Is that what he stated to you? 

A. Insubstance. 

(). You will not state that it was actually what he said? 

’ A. Yes, sir. I will state that the substance was that they 
bs had received a circular. 

(). I didn’t ask for the substance; I asked if that was what 
he stated to you, that they had received a circular calling upon 
them to hand in the Stormont stock that was among the Both- 
well securities? 

A. I didn’t suppose the circular was different from all the 
others that was sent. 

©). I didn’t ask you as to the form of the circular; was that 
what Mr. Tyler said? 

A. Yes, sir, and asked for time and the preservation of Dr. 
Lincoln's rights. 

. I don’t ask whether he asked for time; I asked whether 
that was what he said? 

- sf A. In substance, it was; I can’t recall the exact words. 

(). | didn’t ask you in substance; | asked whether that was 
what he said? 

A. That was what he said, or words to that effect. 

Q. That is all you will say now? 

A. No, sir. 

. That is all you will say about the question I asked, 
whether that was or was not the language he used. Will you 
say it was that, or that in substance? 

A. Yes, sir. 

©. (Handing witness Exhibit C.) Will you look at this letter 

a which Judge Fullerton put in evidence, written to you by Mr. 


Van Rensselaer, August 24th, 1882, and state why you wrote 
that letter? 

A. I wrote that letter because I was advised that Dr. Lincoln 
or Mr. Tyler would probably put the securities out of their 

. hands, and I wished to have it recorded 

(). Who advised you?! 

A. I think Mr. Meyer knew. I think Mr. Meyer was con- 
sulted probably before that letter was written. 
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. Mr. Meyer was? 
A. Yes, sir; he was one of the trustees. 

Q. He advised you to write this letter? 

A. I won’t say he ‘“‘ advised” me. 

Q.. Will you say he did not? 

A. No; i think I wrote that letter and took it around and 
showed it to him, and asked him if there was anything wrong 
in it. 

Q. IL asked you why you wrote that letter; you stated a very 
good reason at first, now you take that back? 

A. That was one of the reasons. : 

@. You say you were advised that the securities would be 
put out of their hands? 

A. I said I understood they would. 

(). You said you were advised; | asked you who advised you; 
you said Mr. Meyer; do you wish to take that hack? 

A. Mr. Van Rensselaer advised me, too. 

Q. Do you wish to take back the proposition that you made 
that Mr. Meyer advised you? 

A. Nosir; I do not wish to take it back. 

Q. Then you have no doubt that Mr. Meyer did advise you? 

A. No, sir; but Mr. Van Rensselaer did also, and Mr. Coch- 
ran. 

(). I didn’t ask you that? 

A. All three advised me. 

Q. You wrote a letterand showed it to Mr. Meyer, and he ap- 
proved it, I understand you to say/ 

A. I think so, sir. 

@. And then you sent it/ 

A. I think so. 

(). And at that date, the 24th of August, 1882, no demand 
had been made by Mr, Van Rensselaer for the return of that 
stock to Doctor Lincoln, had there? 

A. I don’t know 

(). You hadn't heard of any? 

A. I was not his guardian. 

Q. You hadn't heard of any, had you? 

A. I won’t be sure whether there had been some verbal 

Q. You won't say that you had heard that there was’ 

A. No, I will not; I was sick a good part of that summer, 
sir, and at the sea-shore. 
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(). Who prepared this circular originally which Mr. 
Fullerton put in evidence, and which is marked Exhibit 

D, dated May Sth? 

A. It was prepared originally, I think, by my brother, after 
conference with Mr. Van Rensselaer and the American Ex- 
change National Bank, to see if they would act in our business. 

(. Didn’t Mr. Dickinson prepare that draft too, in his own 

handwriting? : 

A. I think he had something to do with it; [think I remem- 
ber that. 

(). Did he draft it and present it to you and your brother, 
and the other trustees, before either you or your brother had any 
idea of taking such a course; wasn’t the proposition his? 

A. I won't say, sir, about that; there were various proposti- 
tions; it was all in a turmoil, the discussion of it. 

(). Wasn’t the plan in this scheme suggested by Mr. Dickin- 
sont 

A. I think Mr. Dickinson is entitled to as much credit as my 
brother, and i think my brother is entitled to as much credit as 

~~ | him. : 

©. You would say half and half? 

A. I should say half and half, that | am not entitled to any: 
it was simply submitted to me and | approved of it. 

(). And though this circular was dated on May 5th, 1882, 
and signed by Mr. Dickinson, you didn’t state to Mr. Dickinson 
upon that date, or any date subsequently down to July 7th, that 
you had taken up or proposed to take up the Bothwell securities 
from Wells, Fargo & Company, or buy them from Doctor Lin- 
coln for the benefit of the Stormont Company; is that the fact? 

A. It was impossible to state it to Mr. Dickinson. 

THE Court: Answer yes or no. 

THE WitTNEsSs: Between those dates, no. 

(). Wasn’t there another circular between those dates prepar- 
ed by Mr. Dickinson? 

A. I don’t know who prepared it, sir; if was prepared in our 

. business; I think Mr. Dickinson may have done so, and put our 
name to it. 

(). Weren’t you there at the time? 

A. Iam under the impression that Mr. Cochran and Mr, 
Dickinson had more hand in it, but that is all 1 know about it. 
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. Didn’t you sign it yourself? 
A. I signed it afterwards, after it was printed. 
@. You approved of it? 
A. I have no doubt I did; I could not do anything else. 
That is Meyer’s too, isn’t it? 
A. That is too; I think that is Mever’s; that is approved by 
all. 
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The circular thus identified is put in. evidence and 
marked Plaintiff’s Exhibit No. 18, and is as follows: 
‘* NEW YorK, July Ist, 1882. 
‘TO THE STOCKHOLDERS OF THE STORMONT SILVER MINING COM- 
‘* PANY: 
‘* GENTLEMEN—Early in May last it was discovered by the 
‘* trustees that all of the real and personal property of the com- 
‘‘ pany in Utah was under attachment and was to be sold at 
‘* public auction at the mine and at St.George’s in Southern Utah, 
‘*on the 16th and 17th of that month. 
‘‘ It appeared on investigation. that the earnings of the mine — 
‘* for a number of months, had been misappropriated in New 
‘* York, while the debts in Utah had been allowed to accumu- 
‘* Jate to the extent, as was then represented, of some $50,000. 
‘* A committee of two of the trustees was sent at once to the 
“* mine. 
‘(The previous circular of May 5th, is referred to as explain- 
‘* ing the plan we then had in mind). 
‘* Upon reaching Salt Lake City the committee discovered 
‘ that the claims upon the property amounted to about $71,000, 
‘** according to the statement of Colonel W. I. Allen, the efficient 
and valued superintendent of the company. After such ex- 
‘amination as they were able to give to the property, in the 
‘* brief time allowed before the sale, they deemed it wise to buy 
up the judgments and lien claims, and accordingly advanced 
the sum necessary for that purpose. 
‘This action was necessary because under the laws of Utah . 
no part of the personal property sold, no matter at how low a 
figure, would have been subject to redemption, and the per- 
‘* sonalty absolutely controlled the operation of the mines. 
‘* Within the period allowed for the redemption of the realty 
‘‘ under the laws of that territory, if the purchase had been 
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‘*made by hostile parties the mine could have been 

‘* loaded with such indebtedness as would have made it 
entirely impracticable to have saved the property to the 
stockholders. 

‘The committee's visit to Silver Reef showed them that the 
Stormont mill was in good order and capable of handling all 
the ore likely to be mined. Here it is seen how important it 
was for the company to save the personalty, as there was a 
large quantity of tools, materials and supplies on hand, which 


‘could only have been replaced with great cost. 


‘** With the superintendent, Colonel W. I. Allen, the commit- 
tee went entirely through the mines now being worked. They 


‘found them well developed, showing skill and practical ability 
‘on the part of the superintendent, who is entitled to the 


thanks of all the stockholders for his efficiency and faithful- 


* ness. 


‘*The ore in sight showed well, and indicated the property 
to be valuable. 

‘The committee visited the other mines and mills in that 
camp, to be able to form a just opinion of the Stormont, and 
came to the conclusion that it was the part of prudence to buy 


‘in the property, and that with good practical management it 


could be made to pay a fair return, and when some improve- 
ments were established, such as a tramway, to save the ex- 
pense of a five-mile wagon haul of the ore from the mine to 
the mill, the profits might be considerably increased. 

‘‘ Having secured the mine, they ordered Colonel Allen to 


‘continue working it to the best advantage of all concerned, 


using the personal property as before. In this way they ex- 
pect that by the date of the expiration of the period of redemp- 
tion, July 22d, the indebtedness will be decreased to about 
$50,000. 

‘* We find the firm of Clark & Bothwell indebted to the Stor- 
mont Company for moneys misappropriated to the sum of 
about $75,000. Owing to the absence of the firm’s books it is 
impossible to get at the absolute figures. 

‘* The probability of realizing any such sum from the assets 
of the firm is very slight. At the same time we intend to ob- 
tain everything possible. 

‘* After careful consideration, the following plan of reorgan- 
ization is presented by the trustees and recommended for 
adoption, and has already the approval of a majority of the 
stockholders of the old company. 
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‘* A new company, called ‘ The Stormont Mining Com- 

‘* pany of ‘ Utah,’ has been duly organized under the laws 

‘‘ of that Territory with a capital of $500,000 in shares of $1 

‘‘each. The title to the Stormont mine, mill and all other 

‘ property is now vested in this new company by the aforesaid 
‘* purchases and assignment of judgments and lien claims. 

‘* The Guarantee Trust & Safe Deposit Company of Philadel- 
phia, now holds ali the stock of this company for moneys ad- 
vanced in the purchase of the property. 

‘* Each stockholder in the old company may exchange his 

‘old stock for stock in the new company share for share. 

‘* Each stockholder of the old company who has contributed 
‘‘or shall contribute before July 22d, 1882, twenty-five cents 
‘* per share, is to be entitled to one share in the new company 
‘* therefor. This disposes of $400,000 of the stock, leaving one 
‘* hundred thousand (100,000) shares in the treasury as a reserve 
fund to be used only for the benefit of the company. 


* 
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‘* Up to this time contributions on more than a majority of 


‘* the old stock have been paid in, and are on deposit at the Ameri- 
‘can Exchange National Bank and when the balance is paid in 
‘all will then be turned over to take up the loan of the Guar- 
‘* antee Trust & Safe Deposit Company. 

‘* It may be proper to state that each trustee has pledged 
himself to furnish his share of the money called for under 
‘‘ this plan and the board unites in recommending that all the 
‘ stockholders do likewise. 

‘* Printed certificates representing the new stock are now 
ready and will be exchanged for old stock upon presentation 
‘‘ of the old stock at the company’s office, No. 2 Nassau street, 
** New York, with the receipts for the contribution of twenty- 
‘* five cents per share attached. The printed certificates will be 
exchanged for engraved certificates as soon as the latter can 
** be prepared. 

‘* Approved by 


~~ 
” 


‘‘ CHas. S. HINCHMAN, 
‘* M. F. DICKINSON, 
‘* SCUHYLER VAN RENSSELAER, 
‘* WALTER HINCHMAN, 
‘* THEO. F. H. MEYER, 
‘* THOS. COCHRAN, 
* em. 3. UN, 
‘* Trustees.” 
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Mr. Brown: I put this in evidence for the purpose of 
showing that on July Ist, 1882, it recites generally the 
conditions of the company and its affairs, and is signed 
by the seven trustees, and not one single word was said 
about this twenty-eight thousand shares of stock, that 
this man says was held for the Stormont Company. 

THE Court: That may be assumed. 

Defendant excepts. 


(). I understood you to say that you had attended the Hite 
meeting on the 7th of July at the request of Mr. Tyler? 

A. Of Mr. Tyler and of Mr. Camp, of the trustees there; it 
was arequest that I should come there. 

(). Were you a trustee or stockholder in the Hite? 

A. In the Hite—no, sir; my interest was only to get Stor- 
mont paid. 

(). Did you attend their meeting? 

A. Only informally, sir; I was not present. 

(. What do you mean by informally; did you go in and sit 
and listen to the proceedings? 

A. No, sir: I was called in when they wanted to see me. 
(). How many times? 
\. I think only once. 
Q. Did you make any remarks to the meeting? 
\. Yes, sir; I gave a description of the Hite mine. 
©. Wasn’t the talk after the meeting adjourned? 
A. No, sir: I think it was during the meeting. 
©. Wasn't it before the meeting commenced? 
A. It may have been, Doctor Lincoln was presiding I be- 


©. It was before the meeting commenced? 

A. I don’t know, sir. 

Q. You had just an informal talk with some gentlemen‘ 

A. You may call it informal. 

(). Did you rise in your place and address the meeting, and 
were there remarks from the gentlemen sitting there? 

A. I can’t tell whether there were remarks or not. My im- 
pression is that somebody, while | was there, nominated Dr. 
Lincoln as chairman. 

(). You then got up and left‘ 

A. I left; we had no other business in their conference at 
the time. 
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Q. You left? 
A. I went into the next room, I think, when the meeting 
organized. 


RE-DIRECT BY MR. FULLERTON: 


Q. Do you recollect when Mr. Dickinson was elected a 
trustee? 

A. Not from memory of the date. 

Q. Do you recollect how long he held his office? 

A. I think nominally for several months, but he asked to be 
excused very soon afterwards; his relations with the other com- 
p:nies, I think he said, complicated him a little, particularly 
with the company that Mr. Hunt was in, and he was in. 

Q. Do you know when he resigned? 

A. I don’t think he ever resigned in writing. 

Q. Then you don’t know when he resigned? 

A. No, sir. I don’t know when he resigned; I think he verb- 
ally asked to be excused. 

(). Is there anything in the records upon that subject? 

A. lam not sure, sir. 

(). | wish you would look and see? 

A. Yes, sir; [ think there must be, sir. (The witness exam- 
ines minute book. ) 

@. See when Mr. Dickinson’s successor was appointed? 

A. I find here on the 24th of June a proposition for the settle- 
ment of the indebtedness— 

(). I will let you examine that some other time. 

A. I can find it very soon if there is anything here. 

(). We won’t spend time in looking for it now. Be kind 
enough to turn to that part of the record which you pointed out 
a short time ago with reference to the action of the Stormont 
trustees with reference to the Stormont stock? 

‘A. Yes, sir (indicating); Mr. Dickinson attended the meet- 
ing. 

(). Is this it? 

A. That sheet pasted in is the original minute and the one 
right under it— 


Mr. FULLERTON: I propose to read in evidence the pro- 
ceedings of the meeting of August Ist: 


| 
: 
| 
; 
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The minutes of the meeting of August Ist, previously 
identified on pages 50, 51 and 52, were then put in evidence 
and marked ** Defendant’s Exhibit E.” 


The minutes were then read in evidence and are as follows: 
‘* Trustees’ meeting held at No. 2 Nassau street, Aug. Ist, 
> a 
‘* Present—Charles S. Hinchman, President, in chair; Hon. 
‘*T. Cochran, Vice-President; Theo. F. H. Meyer, 5S. Van 
‘* Rensselaer. 
‘* Minutes last meeting read and approved. 
‘* President Hinchman stated that Dr. R. P. Lincoln held 
‘* certain stocks belonging to Jno. R. Bothwell, late treasurer of 
‘*the Stormont Silver Mining Company, which had been held 
‘by Wells, Fargo & Co. as collateral for a loan of about $15,000 
‘*and which were sold and turned over by said Wells, Fargo & 
‘*Co. with the approval of said Bothwell to Chas. 8S. Hinch- 
‘* man, trustee, to be held for the benefit of the Stormont treas- 
‘‘ury, immediately after the discovery of the defalcation in 
“Stormont Silver Mining Co.’s treasury, and that soon there- 
‘‘after Dr. Lincoln, through his attorney, Col. M. W. Tyler, 
‘claimed the same as having been assigned by bill of sale to 
‘him as security for money loaned by him to Jno. R. Bothwell, 
‘and threatened suit against said Hinchman, trustee, and 
Wells, Fargo & Co. if not surrendered. Said stocks were then 
‘* surrendered to said Col. Tyler, attorney, on his paying to said 
Hinechman said 815,000, and upon the distinct understanding 
‘** that Dr. Lincoln was to carry said stock and securities and not 
** sacrifice them, but market them to the best advantage; after 
‘* consultation with, and with the consent of the Stormont Co.’s 
‘* officers and after repaying himself the said $15,000 and the 
7 ‘* amount found to be due him, then stated to be about $10,500, 
- the balance to be returned tothe Stormont treasury, and if 


| pauataumaws Ww £2 ew - =e eee. 


‘‘ any surplus remained over to go to the treasuries of the other 
‘* companies recently managed by Clark & Bothwell in propor- 
‘* tion to their indebtedness to each. 

** This, Col. Tyler agreed, was equitable and fair, and that he 
* would recommend Dr. Lincoln to doso, and afterwards said to 
‘* Ch. S. H. that the doctor had so agreed; a formalagreement was 
‘to be drawn up and signed on both sides embodying this 
‘understanding, but on account of Messrs. H. & R. leaving 
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‘* soon after for the West, and being obliged to go further 

‘* done. Soon after one of the Hite meetings,at which Dr. Lincoln 
** presided, and which C. 8. H. attended by request, Col. Tyler 
‘* remarked that Dr. Lineoln would like to sell out his position 
‘‘ in that stock, and Chs. $8. Hinchman asked what he wanted. 
‘* Mr. Tyler then remarked that he was authorized to sell for 
** $21,000, which Ch. S. Hinchman remarked was too much on 
‘** present outlook, but that he could fix it at $18,000. Col. Tyler 
** said he could not do that, but would consult his client Dr. L., 
*‘ and afterwards advised verbally that Dr. Lincoln would rather 
‘* sell at that. There was no direct offer or acceptance, and it 
‘‘ was understood that the parties Dr. L. & C. 8S. H. & M. W. T. 
‘‘then negotiating were to meet next day and conclude the 
‘‘matter if possible. Believing that some arrangement equit- 
‘able to all concerned would be reached, Pres’t H. told the 
** Sec’y to receive Dr. Lincoln’s stock (without requiring the 
‘assessment or contribution receipts then required from all 
‘* other stockholders sending in for new stock), and that he would 
‘* arrange the rest with Dr. Lincoln. 

‘*Under these circumstances Col. Tyler deposited with Sec’y 
‘‘ Van Rensselaer a sealed bundle, & O. K. contain the secu- 
*‘rities which Col. Tyler received from Mr. Hinchman as 
** trustee on or about May 4th, 1882, under the before mentioned 
‘understanding. Mr. Van Rensselaer, supposing that Col. Ty- 
‘‘ ler was acting in accord with a complete understanding with 
‘* the President, then gave Mr. Tyler against the bundle which 
‘* Mr. Tyler deposited with him, the form of receipt which Mr. 
‘* Tyler desired, and under which Mr. Tyler now claims that he 
‘‘completed a delivery to Mr. H. individually. The Pres’t 
‘* further stated that in all his talks with Mr. Tyler and Dr. Lin- 
** coln he had always said whenever his position came up that 
‘* he should act only as a trustee for the Stormont Co. and for 
‘* all shareholders alike, and that he never did nor intended to 
‘* buy or offer for said securities for himself individually. 

**The President’s statement having been considered, it 
was 

‘* Resolved, that Messrs. Hinchman & Meyer be appointed a 
‘* committee with power to negotiate for the purchase of ‘secur- 
‘* ities with Dr. Lincoln, and to report the result of their nego- 


‘‘ and stay longer than originally anticipated, it was never 
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‘tiation to the Board of Trustees for approval and con- 


‘** firmation. 


¢ a ; 
‘* Resolved that Genl. Barnes be notified to levy judgment of 
‘* the Hite mine. 
‘** Resolved, that this company offer to take one-half of their 
‘* claim against the Hite Company in cash, and one-half in bonds, 
‘* which shall be a first lien on the Hite mine and property to 
) the extent of 3150,000, provided the Hite Company accepts the 


‘“same, and provide the money needed to pay off the labor 
‘claims and current debts at mine on or before 10th of Au- 
* gust. 
‘* Resolved, that in accordance with the statute for winding 
‘* up and dissolving corporations, this company shall be dissolved 
‘** and wound up. 
‘* Resolved, Mr. Meyer and Mr. Van Rensselaer be appointed 
‘‘a committee to negotiate with the Satemo Company con- 
‘** cerning the adjustment and purchase of their claims against 
‘Clark & Bothwell upon an equitable basis. 
‘*A communication from Wm. 8. Clark, dated July 14th, 
‘* was read by the President, and on motion duly seconded, laid 
T ** on the table. 
‘**On motion of Schuyler Van Rensselaer, duly seconded, 
‘* Hon. T. Cochran was elected Vice-President m place of Mr. 
° M. F. Hunt. 


** Meeting adjourned. 
* SCHUYLER VAN RENSSELAER. 
** Sect’y.” 
; 
, 
©. You have heard these minutes of the meeting read; do 


c 
they state a fair history of what occurred with reference to this 


. stock? 


Objected to. Objection sustained. Defendant excepts. 


ReE-cROss BY Mr. Brown: 

(). Will you just look at these records on page 51, about two- 
thirds of the way down the page, and you will see that the word 
‘* negotiations,” is written in there in pencil, apparently over 
the word ** matter?” 

A. Yes, sir. 
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(). Whose writing is that pencil? 
A. | think it is mine, sir; | don’t know positively, but 
Tihink so; I have not seen the book for six months until to-day. 

Q. When did you write that? 

A. At the time the minutes came up before me. 

@. And when was that? 

A. Some six months, I suppose, ago: about the time of its 
date—six months; it was in August; sometime in the month of 
August; the next time I was there they were probably shown 
me. It is the handwriting of Mr. Van Rensselaer’s clerk, who 
has not been in his employ for a good while. 

(). Will you now look at the resolution on page 52, commen- 
cing ‘* The president’s statement having been considered, it was 
resolved that Mr. Hinchman, etc., be appointed a committee,” 
do vou observe that in the record that has been stricken out 
with pencil? 

A. Yes, sir. 

®. Who struck that out? 

A. I can’t tell you, sir. 

(). Is that intended to be struck out/ 

A. Yes, sir; I can make that perfectly plain to you. 

(). It was intended to be struck out! 

A. Yes, sir; it was intended to be struck out; It is an erro) 
in copying it in; it could have been either rescinded or struck 
out. 

(). In this statement which you made to this board you say 
‘that it was then understood that the parties, Dr. L.,” who do 
you mean by that? 

A. Dr. Lincoln. 

QM. “C.5. L.” Who do you mean by that? 

A. I don’t know. | 

Q. Or “C. S. H” 

A. If it was ‘°C. 8. H.,” it was doubtless meant for myself. 

a wa. aT 

A. That was meant for Tyler. 

(). Then ‘‘ negotiating were to meet next day and conclude 
the matter.” It stood that way before writing the word ** heso- 
tiation ” over the word ** matter?” 

A. Yes, sir; the record was a rough one; you can make it 
either. 


a 
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Q. Do you remember upon whose motion this resolu- 
tion was adopted appointing yourself and others? 

A. I think it was upon the motion of Mr. Cochran, sir. 

(). Appointing a committee to negotiate with Mr. Lincoln? 

A. Yes; Mr. Cochran was appointed and asked to be ex- 
cused. 

(. Did that committee confer with Mr. Lincoln as a com- 
mittee—talk with him? 

A. Yes, sir. 

Q. When? 

A. At Long Beach. 

(). Mr. Meyer and yourself? 

A. {Gh Gt. 

(). Any one else? 

A. No, sir; the committee consisted only of us—the other 
resolution, the clerk has forgotten to note, was rescinded. 


> 


Mr. Brown: I will read from this book, with your 
Honor’s permission, a resolution passed at the meeting, 
December 5th, 1882, showing a corporate action with ref- 
erence to this contention between those gentlemen and 
Dr. Lincoln. It is dated December 5th. 

Mr. FULLERTON: What is it, the indemnity? 

Mr. Brown: Yes, the indemnity. 

Mr. FULLERTON: Read it, I have no objection. 

The resolution was then read by plaintiff’s counsel and 
marked ** Plaintiff’s Exhibit No. 1%,” and it is as follows: 


‘* Meeting of the Trustees of the S. 8S. M. Co., held at 2 Nas- 
‘sau St., Dec. 5, 1882. Present: 

‘* Chas. S. Hinchman, Pres. 

‘* Walter Hinchman, Theo. F. H. Meyer and Schuyler Van 
** Rensselaer, a majority of the board. 

‘The committee appointed to negotiate an equitable settle- 
‘‘ment with Dr. Lincoln for Bothwell’ stocks, reported that 
‘* after conference with Dr. Lincoln and his attorney, M. W. 
Tyler, they were not able to arrive at any satisfactory terms 
of adjustment, whereupon it was moved and duly seconded 
‘* and resolved that a suit having been begun by Dr. R. P. Lin- 
‘coln, against Mr. Charles 8S. Hinchman, wherein he seeks to 
‘* hold him personally responsible for a pretended purchase of said 


.f£ . 
100 
94 CHARLES S. HINCHMAN VS. RUFUS P. LINCOLN. 


‘‘ stock made for its benefit, this company assumes 

‘ the defense of said suit and agrees to indemnify and 
‘hold him harmless from any cost, expense or liabilities 
‘* thereon of every kind and nature. 

* Moved, duly seconded and carried, that the secretary be 
‘** authorized to rent the offices of this company at the same rate 
‘* they now pay. 

‘* Moved, seconded and carried, that the meeting adjourn. 

‘* SCHUYLER VAN RENSSELAER, 
7 Secy.” 

(). Who moved that resolution? 

A. I can’t tell you; I did not. 

Q. I didn’t ask you who did not? 

A. I can’t tell unless it is stated in the record; if the Secre- 
tary could get out of a sick bed, he could tell. 

Mr. Brown: I want it also to appear that at the last meeting 
the trustees present were this gentleman and Walter Hinch- 
man, Theodore Meyer and Schuyler Van Rensselaer. 

(). Did you ever communicate with Mr. Dickinson or any 
other trustee than those present the passage of either of these 
resolutions or the proceedings had at any one of these meetings? 

A. All the trustees had access to the books. 

(). I ask you if you ever communicated that? 

A. If l ever communicated what? 

(). Communicated with them? 

A. I think Mr. Dickinson attended a meeting thereafter. 

Q. Did you ever communicate to any other trustees than 
those present, the fact that these resolutions which have been 
read and these proceedings which have been read, had been had? 

A. I think so; I think all the trustees were notified. 

(). Did you, I ask? 

A. Individually? 

®. Yes; you individually? 

A. I don’t remember. 

(). Or as trustee? 

A. I don’t remember whether I did or not? 

(). You don’t know whether you did or not? 

A. No. 

®. Will you state that you didn’t? 

A. No, sir; I will not. 
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(). Will you state that you did? 
A. I don’t know. 

(). Do you remember anything about it? 

A. If you will let me see the list of trustees. 

(). I am asking for your recollection now? 

A. My recollection? I don’t remember whether you read 
that Mr. Cochran was present at this meeting or not, I am very 
certain he was advised. 

(). [ask you whether you gave notice to any trustees who 
were not present at these meetings? 

A. Yes. sir: Mr. Cochran was not present I believe at 
one; I know he was fully tamiliar with it and was notified. 

THE Court: The question is whether you individually gave 
notice? 

THE WITNEss: Yes, sir; I individually gave notice to Mr. 
Cochran. 
| . And to any other? 

A. I don’t think there was any other going there. 

(). They were regular meetings of the Board of Trustees? 

A. They were no regular meetings. 

(. All the meetings were specially called, were they not? 

A. No; I think there were days fixed originally by the by- 
laws, but we consulted the convenience of the gentlemen; they 
were notified whenever there was a meeting by the Secretary. 

Q: So that you didn’t pay any attention to the by-laws in 
having your meetings’ 

A. Yes; we called a meeting if we found the gentlemen 
could attend. There was a regular stated time, I think, quar- 
terly. 

(). What day of the month generally? 

A. It was fixed, I think, the first Wednesday or the first 
Thursday. 

. Neither of these meetings of August Ist, 1882, or Decem- 
ber 5th, 1882, were regular meetings, were they? 

A. I can't say, sir. 

THEODORE F.. H. MEYER, being duly sworn and examined as 
a witness for the defendant, testified: 


By Mr. FULLERTON: 


@. You are the attorney for the defense’ 
A. Iam. 


kt 
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(. The defense in thiscase? 
A. lam. 

Q. You are the Mr. Meyer that acted as a trustee of the 
Stormont Company? 

A. Iam. 

Q. Do you recollect of making a visit to Long Beach in com- 
panv with Mr. Hinchman? 

A. I do. 

@. When was that, Mr. Meyer? 

A. August Ist, 1882. 

©. Do you recollect seeing Mr. Lincoln there? 

A. I do. 

Q. Do you recollect the testimony of Mr. Lincoln as to what 
took place there between yourself, Mr. Hinchman and Mr. 
Lincoln‘ 

A. I do. 

Q. Did you hear Mr. Lincoln testify that when he was intro- 
duced, it was stated that Mr. Hinchman was the man that got 
from him securities—you heard the testimony to that effect? 

A. I did hear the testimony; yes, sir. 

®. I want to ask you whether anything of that kind took 
place on that occasion? 

A. There did not. 

(). How certain are you of that? 

A. Absolutelv. 

(). How is it that you can be certain; please state it? 

A. It impressed itself upon my mind. We went down 
there on the day that I had been appointed a committee with 
Mr. Hinchman respecting these very securities; we went down 


there partially—we went down there for the purpose of seeing. 


Dr: Lincoln, who was to be down there that night; and it was 
expected that we would settle the thing then and there, and 
when I was introduced to Dr. Lincoln, there was one allusion 
made to this affair. Mr. Hinchman introduced me as the gentle- 
man who had been appointed the committee on those Bothwell 
securities; from that time on until we parted, there was not 
again a word said about the whole matter. Dr. Lincoln was 
evidently reluctant to take the matter up. 

(). So the fact that you were disappointed, and that the thing 
was not discussed, is what impressed it upon your mind? 

A. Yes, sir; it impressed it upon my mind; I thought it was 
a wild goose chase. 


‘ 
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. Calling your attention to this record that has been 
read in evidence, of August Ist, marked Defendant’s Ex- 
hibit E, do you recollect the circumstances under which that 
record was made? 
A. I do. 
Q. You may state then what they were? 
~ A. I was present at the meeting, and what is recorded here 
i . gubstantially took place. I was there at the meeting; I heard 
it all. 
(). That was a meeting of the board, was it? 
A. It was a meeting of the committee. 
©. You may state whether Mr. Hinchman was called upon 
to report to that board as to what had taken place with refer- 


| ence to those securities’ 
| A. Well, that is perhaps more than I can speak of of my 
| own knowledge; that was the first meeting of the board that I 
attended, I think; that was the first meeting that I attended; 
everything was new to me. 
CRrOSS-EXAMINATION BY Mr. Brown: 
' 7 a 

(). How did you know that Dr. Lincoln was going to be 
there? 

A. I was told so by Mr. Hinchman. 

®. Didn’t you know that Dr. Lincoln was not stopping there 
at all, he was there accidently? 

A. I didn’t know anything about it. 

(). You went down there for the purpose of having a con- 
versation with him as a member of the committee appointed 
under the resolution that has been read? 

A. Yes, sir; and expected that we should have the conversa- 

pee tion there. 

(). You went down for that purpose? 

A. I was down for that purpose. 

@. You got down there and you say that the introduction 

! was all that was said with reference to this matter after you 
' | got there? 


A. Exactly. 
(). You didn’t introduce it afterwards 
A. I didn’t introduce it. 
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©. Mr. Hinchman didn’t introduce it as you know? 


A. No. 
@. And the Doctor didn’t introduce it? 
A. No. 


Q. So the committee went down there and said: ‘‘ How do 
you do, Doctor, this is the man we have the trouble with about 
the Bothwell securities,” and then you turned around and came | 
back? a 

A. That was not it. 

Q. Was anything more done? 

A. Not the way you said it. 

©. Was anything more done than you have stated now on 
the stand? 

A. Not more than I have stated; no. 


DEFENDANT RESTs. 


Testimony in Rebuttal. 
Marguis F. Dickinson, JUNIOR, being duly sworn as a wit- 
ness for the plaintiff, testifies: 


By Mr. Brown: ? “hs a 
(. Where do you reside? 
A. Boston. 
Q. What is your business? 
A. Lawyer. 
Q. How do you happen to be here to-day 
A. I came over to attend a directors’ meeting yesterday. 

By Mr. FULLERTON: What are you going to show? 

Mr. Brown: lam going to show he is here accident- 

ally. 
Mr. FULLERTON: I will admit it. —_ 


@. You were not subpoenaed here, Mr. Dickinson, to attend 
as a witness? 
A. No, sir. | 
Q. You happened to come into the court, and found this case | 
on? 
A. I heard of it from Dr. Lincoln, who is an intimate friend 
of mine, at whose house I called. 
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(). Were yofi in 1882 director and trustee of this Stor- 
mont Company? 

A. Yes, sir. 

(). When did you become such? 

A. May 4th. 

(). And down to what time did you continue to be a 
trustee? 

A. January of the next year, I think, 

(). January, 1883/ 

A. Yes, su. The last meeting I attended was December the 
26th. 

(). Did you have any notice of this meeting of August Ist, 
the proceedings in which have been read ? 

A. I can’t remember. 

. You didn’t attend that meeting? 

A. No, sir. 

©. Did you have any notice of the meeting of December 
5thé 

A. | can’t remember. 

(). Were you informed by any one of the proceedings which 
have been read in evidence here until you heard them here 
and saw them in the book in court here to-day? 

A. Never. 

@. You know Mr. Hinchman? 

A. Yes. I met him on the 2d or 3d of May, 1882. 

(). And you met the gentleman who brought the informa- 
tion here to New York that the property was for sale? 

A. [learned it from an advertisement in the Silver Reef 
newspaper. 

(). And you came on to New York to see about it? 

A. | wrote to Mr. Hunt, who has been referred to by Mr. 
Hinchman in his testimony. Mr. Hinchman was in New York 
the same day I was here. 

Q. You saw him and talked with him? 

A. Yes, sir. 

(). You drew the first circular? 

A. Yea, OF. 

(). That has been put in evidence? 

A. Yes, sir. 

(. Did you draw the circular of July 1st that has just been 
put in evidence? 

A. 50 sr. 


100 CHARLES s. HINCHMAN VS. RUFUS P. LINCOLN. 


). Between the dates of those circulars did you ever hear 

from Mr. Hinchman, or any other persons, that Mr. Hinch- 

man had purchased, or proposed to purchase, or talked of pur- 

chasing, or held any stock of the Stormont Company, or any 
other company, for the benefit of the Stormont Company? 


A. No, sir. . ' 
. . . ail 

. Did you ever hear any such idea expressed by Mr. Hinch- | 
' ~ 


man or by anybody else before the Sth of July? 
A. No, sir. 
©. When, if ever, did you hear that it was claimed that he 
had proposed to do any such thing, or had done any such thing? | 
A. After the controversy began between the parties; I can’t 
tell when. 
(). Some time in the fall or winter, was it? 
A. I should think so, in the fall. 
Q. Were you present at any meeting of any trustees or any 
trustees’ meetings prior to the 8th of July, when the subject of 
Mr. Hinchman’s taking up the stock or securities for the benefit 
of the Stormont Company was discussed or referred to? 
A. I was not, and no such talk was ever had at any such - 
trustees’ meeting, when I was present, on that subject, or 
referred to in any manner. 


CROSS-EXAMINED BY Mr. FULLERTON: 


Q. You became a director, I think, May 4th, did you? 
A. Yes, sir. 

Q. 1882? 

A. Yes, sir. 

Q. And continued until January, 1553, you think? 
A. I think it was January 26th. , 


Q. And how many meetings during that period did you oe 
attend? 

A. About four, I should say. 

(). How many meetings were there altogether? 

A. Six or seven. 

(). More than that,were there not? 

A. No, sir; the record will show you exactly; you can count 
them up; not over six or seven. I could give them to you ina 
moment. 

ee 
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Q. Give them, if you please? 

A. Yes, sir, l will. (Refers to memorandum. ) 
(). Did you take it from the record? 
A. Yes, sir. 
©. When? 

A. This afternoon. 

(). You have been pretty active? 

A. Yes, sir, as active as I could possibly be. (Having re- 
ferred to memorandum). There were eight directors’ meetings, 
including and subsequent to May 4th up to the date when my 
successor was elected, which was the 30th of January, 1883. 

(). Now, be kind enough to tell us which of those you 
attended? 

A. May 4th, June 30th, December 6th, and one other which 
I do not find a reference to there. 

(). That is about the time your successor was elected? 

A. That is about the time my successor was elected; I came 
in late one meeting, and my name does not appear there. 

Q. That was after December 26th? 

A. Yes, I think it was after December 26th. 

©. Now give me the dates of the meetings that you did not 
attend? 

A. June 24th, July 23d, August Ist, December 5th. 

(. Then June 24th, July 23d, August 1st and December 5th, 
you were not present? 

A. I was not present. 

(). Then if anything were said at any of these meetings 
when you were not present, with regard to Stormont taking 
the assignment of these claims, the reason why you didn’t hear 
it was because you were not there? 

A. No, sir—at the meeting, yes; the reason I didn’t hear it 
at the meeting; but I was frequently here. 

Q. I am asking about these several meetings’ 

A. That is the reason. 

(). You have been asked whether at any meetings of the 
Board of Directors this was discussed, and you told me now 
there were four meetings where you were not present; so that, 
if they were discussed at those meetings the reason you didn’t 
hear it, was because you were not there? 

A. That is the natural inference. 
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RE-DIRECT BY Mr. BROWN: 
©. Who called the meetings of the 3d May at Mr. 
Tyler's office? 

A. I did, I arranged for it; May 3d, I think, it was. 

Q. Whatever it was? 

A. May 3d. 7 

Q. [refer to the meeting that Mr. Hinchman testified with 
reference to? 

A. I should correct my testimony then and say that I was 
present at two meetings in May—May 3d and 4th. I was here 
two or three days; and if the meeting of May 3d was at Colonel 
Tyler’s office, I was present then, and the following day, May 
4th, in a place in the Globe Building—the London, Liverpool 
and Globe. 

Q. You have heard Mr. Hinchman’s testimony with refer- 
ence to the meeting of May 3d at Mr. Tyler’s office? 

A. Yes, sir. 

(). Who called that meeting? 

A. I did. 

. Did you see Mr. Tyler present? 

A. I saw him in one of the offices; he was not present 
during our election of the directors. 

Q. Did he take any part whatever in the meeting on that 
occasion, either by his presence on that occasion or by sug- 
gestion or inference? 


Objected to as new matter. Question withdrawn. 


(). Have you, since you have been in Court, examined this 
record book? 

A. Yes, sir. fg 

. Prior to the entry that has been read here under date of 
August Ist, 1882, is there any entry in that book with reference 
to this transaction, touching the Bothwell securities between Mr. 
Hinchman and Mr. ——? 


A. No. 
G. None whatever? 
A. No. 


Q. I understood you to say that Colonel Tyler took no part 
in the meeting? 
A. I said so. 
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} Q. Dr. Lincoln was not there at that meeting? 


A. No. sir. 


| MASON W. TYLER, being recalled for plaintiff, further testified: 

| By Mr. Brown: Q. Mr. Hinchman stated upon the stand that 
vou had upon one or more occasions advised him that he could 
not act with reference to the Bothwell securities except as trus- 
tee; is that or is it not true? 

A. It is not true, except in the letter that has been read in 
evidence here in which I stated that fact; that is the first time I 
ever had any controversy with him about that. 

3¥Y Mr. FULLERTON: (). It is not true except so far as you 
recollect it; you wrote to him to that effect? 

A. To that effect. 

By Mr. Brown: Q. In the letter that is in evidence? 

A. In the letter that is in evidence. Iam not sure but that 
letter came up in the interview of the ist of August; certainly 
never prior to that. There was never any reference to him asa 
trustee in this transaction. 

3Y Mr. FULLERTON: Q. Prior to August Ist? 

A. Prior to August Ist. 

By Mr. Brown: Q. On the 7th July, when you stated to Mr. 
Hinchman that the doctor would take $18,000 for these securities, 
did Hinchman say to you that he thought that he could fix it 
for $18,000? 

A. No, sir. 

(). Or words to that effect? 

A. No, sir. 

(). Did you receive any note from Mr. Hinchman at any 
time postponing or explaining his absence from the appointment 
which he made to meet you at Dr. Lincoln’s on the afternoon of 
aie the 8th of July, 1882? 

A. No, sir. 

©. Did you ever send a note to him in regard to any such 
note? 

A. No, sir. 

(). You received no communication whatever, did you? 

A. No, sir. The first intimation that I had of it was when 
we called at the office on the afternoon of July sth to close the 
transaction. 

@. Did you ever at any time, and particularly after Mr. 
Hinchman’s return from the West, say to Mr. Hinchman that 
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vou or the doctor had received any circular calling on 
you for deposit of the Stormont stock embraced in the 
Bothwell securities or use any words to that effect to him? 

A. No, sir. 

(). Prior to Mr. Hinchman going to the West, did he request 
you to put in writing any understanding between yourself and 
him, or between Dr. Lincoln and him, to be submitted to him 
upon his return from the West? 


Mr. FULLERTON: I have asked that of this witness and 
he has said no, and I proved it was so. 

THE Court: I so recollect it, but I think he may answer 
again to save time. 


A. No, sir. 

Q. At the meeting of the Stormont Company trustees at 
your office on the 3d May were you present or did you take any 
part whatever in the meeting? 

A. I didn’t take any part in the meeting; I was about the 
office. 

(). Were you present during the meeting? 

A. I was not. 

(). Was Dr. Lincoln present? 

A. No, sir. 

Q. Did you in reply to Exhibit 15, being letter of Mr. Van 
Rensselaer, asking for a copy of receipt Exhibit No. 2, send a 
copy of the receipt, which Mr. Van Rensselaer had given you? 

A. I did. 

Q. Had you prior to that given him any copy of that receipt? 

A. I had not. 

Q. Did he retain any copy of that receipt at the time he 
gave it to you? ; 

A. He did not. 

(). You drew it there and took it away after he had signed it? 

A. Ok, oir. 


No cross-examination. 
Mr. FULLERTON: I want to put in evidence now article 


13 of the by-laws. 
Defendant’s counsel then read as follows: 
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5 ‘** Article 13. Meeting of the Trustees. A regular 
monthly meeting of the trustees shall be held on the 
Y first Tuesday of each month at 3 o’clock, P. M., without further 
notice than this by-law. Special meetings may be called at 

, any time by the President.” 


, r Mr. Fullerton then offered to prove that the Ist day 
of August and the 5th day of December in the year 1882, 
were the first Tuesdays of said months respectively. 

7 Counsel for the plaintiff admitted such to be the fact. 

TESTIMONY CLOSED. 

’ Mr. Fullerton sums up the case for the defendant. Mr. 

' Brown sums up the case for the plaintiff. Before the cause was 
submitted to the jury, and before the Judge delivered his charge 
to the jury, defendant's counsel handed to the Court certain 

4 propositions in writing, which he requested the Judge to charge 
the jurv. The Judge took the. requests and proceeded to 
charge the jury as follows: 

GENTLEMEN OF THE JURY—The plaintiff in this action alleges 
that upon the sth day of July, Issz, he sold to the defendant 
certain stock and bonds, which are particularly described in the 
complaint and that the defendant agreed to pay therefor the sum 
of S1S,000, 

. Of course, the burden is upon the plaintiff to establish to your 
satisfaction, and by a fair preponderance of evidence, the truth 
of the allegations of the complaint. 

7 A contract, in legal contemplation, is an agreement between 

5 one or more parties for the doing or not doing of some particular 
thing. ‘Toa contract there are several important and necessary 

4 requisites. There must be, first, the parties; second, the con- 
sideration; third, the assent; and fourth, the subject matter. 

"a : : | : 

One of the controversies, and perhaps the main controversy 
here, has reference to that element or requirement of a contract, 
known astheassent. It is asserted that there was no final agree- 

} ment, that the minds of the parties did not come together upon 


the occasion referred to. Upon that subject I say to you, gentle- 
men, that it is necessary in order to establish a valid contract 
that the minds of the parties should meet. There must be a 
thorough and definitive understanding; nothing must be left to 
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future consideration or future negotiation; the thing sold 

‘must be definitely and clearly described; and the price 
must be fixed. If anything is left for future consideration, if 
the minds of the parties do not meet—then there is no valid 
contract which can be enforced in an action at law. 

But if, on the contrary, the minds of the parties do meet; if 
in a contract of sale, for example, the purchaser agrees to buy 
and the vendor agrees to sell a certain specific chattel for a cer- 
tain specific price—then, if that is the case, the minds of the 
parties do meet, and there is a valid contract. But whether or 
not that contract can be enforced in an action like this, depends 
upon other considerations. | 

[t was ascertained many years ago, that it was unsafe to 
leave these solemn agreements to be established by testimony 
depending upon the fallible memory of man—testimony given, | 
as in this case, for instance, long after the transaction occurred, 
and when the mind is clouded and obscured by a thousand 
intervening events. 

To meet this difficulty, the English Statute of Frauds and 
Perjuries was passed in the reign of Charles the Second. 

That law early found a place upon the statute, books of this 
country, in substantially the same form in which it was origin- 
ally passed. It is the law of the State of New York to-day, and, 
in so far as it Is applicable to the questions in this case, it pro- 
vides that every contract for the sale of a chattel valued at fifty | 
dollars or more shall be void, unless that contract, or a note or | 
memorandum of it,is in writing and signed by the party or 
parties to be charged; or unless some part of the consideration— 
the purchase money—is paid, or some part of the subject matter 


—the thing sold—is delivered under the contract. | 
If then a contract is in writing, or if a part of the considera- ) 
tion is paid, or a part of the property delivered, it is taken out 7 + 
of the provisions of the Statute of Frauds. 
In the case at bar it is not pretended that the contract or any | 


memorandum thereof was in writing. It is not pretended, of 
course, that any part of the consideration was paid; but the 
plaintiff seeks to avoid the force of the statute by proving facts 
from which he says that the jury may find that there was a 
delivery, or, to use the exact language of the statute, that the 
buyer did ‘“‘accept and receive” the property sold or a part 
thereof. 
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At the close of the plaintiff's case a motion was 
pressed upon the Court, to induce the Court to say as a 
matter of law that there was not such an acceptance and re- 
celpt as was required by the statute. It was thought then, and 
it is thought now that this question, in view of the evidence 
in this case belongs to you, gentlemen, to determine, because 
where there is a dispute on the facts, no matter whether the 
facts preponderate one way or the other: if there are two con- 
tending theories in a case depending upon disputed evidence, 
the jury and not the Court should determine that contro- 
versy. 

It was therefore concluded to send the case to you to an- 
swer two questions: 

First, to say by your verdict whether or not there was a 
valid contract entered into between these parties, that is, such 
a contract as would be valid and binding if it had been reduced 
to writing. In other words, if precisely what took place upon 
the occasion referred to had been put in writing, would it have 
been a valid and final contract? That is the first question. 

The second question is, was there such an acceptance and 
receipt of the property sold—if vou find the property was sold— 
by the purchaser as would take the case out of the provisions 
of the Statute of Frauds. 

Generally speaking, the contention on the part of the plain- 
tiff is, that the defendant all through this transaction.was act- 
ing asan individual; that he made his contract. as an individual, 
and that the theory that he was acting as a trustee for some- 
body else or for the company, was an after-thought, and was 
advanced after the controversy or the litigation commenced. 

Generally speaking, the contention of the defendant is, that 
he was acting throughout all these negotiations on behalf of 
the Stormont Company, and not as an individual. 

| merely mention this now, in order that I may intelligently 
state to you what I conceive to be the rule of law, viz., that 


. where a party, who has a representative character, deals with 


another party, and does not disclose that character, says nothing 
with reference to it, says nothing which would induce the other 
party to suppose that he was dealing as the representative of 
somebody else, the law will presume that he is dealing as an 
individual. But if the facts and circumstances are such, taking 
everything into consideration, as would induce the party with 
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whom he deals, to suppose that he is dealing as a repre- 
sentative; if he knew or ought to have known that he 
was so dealing, then the presumption would be overthrown. 

To use the idea, if not the language, of a learned American 
writer upon this subject, the question is, ‘‘to whom did the 
promisee give credit? If the promisee gave credit tothe promisor 
personally, and was justified in so understanding the case, and 
the promisor as a rational person knew or should have known 
that the promisee trusted to him personally, and he did not 
guard the promisee from so trusting him, he cannot afterwards 
turn him over to those he represents, because he must abide 
his responsibility.” 

These, gentlemen, very briefly and imperfectly stated, are 
the rules of law which are to determine your deliberations upon 
the questions which you are to answer. 

Turning now to the evidence, let me say that I shall not at- 
tempt to state it accurately or in detail. Counsel on both sides 
have gone over it with great elaboration, and | have noticed that 
you have paid strict attention to the evidence, as it was adduced 
before you; and I may say that, if the counsel on either side, or 
the Court omit to state anything which they should have stated, 
or state anything incorrectly, it is for you, who are the sole 
judges of the questions of fact, to supply the deficiencies and 
say where the truth lies. 

It is admitted in the answer that upon the sth day of July, 
1882, the plaintiff, Dr. Lincoln, was in possession of the stock 
described in the complaint, and the proof shows that the legal 
title to it was vested in him. The complaint alleges that this 
contract was made on the 7th and sth days of July, at least the 
evidence establishes that it was made upon those days. What 
took place prior to that time, or what touk place subsequent to 
that time, if seems to me is mainly important as throwing light 
upon the transaction which took place upon these days. 

To use the illustration that I used a moment ago, if this con- 
tract had been reduved to writing, so that there was no ambig- 
uity about it, so that there could be no mistake as to ifs 
terms, so that nobody could be mislead, it would not be 
necessary to go back to transactions occurring before or to go 
forward to transactions occurring afterwards, to explain it. 

But if there is doubt as to its terms, then, gentlemen, you 
should take into consideration all the facts and circumstances 
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before as well as afterwards, so far as they throw light 
upon the transaction which is alleged to be the founda- 
tion of this contract. 

It isin proof that Bothwell, or Bothwell and Clark, who were 
interested in the Stormont Company—lI believe it was Both- 
well alone—originally owned or held the securities; that he was 
a defaulter to the company and owed the company the sum of 
$76,000; that he had hypothecated this stock with Wells, Fargo 
& Co. as security for a loan of $15,000; that subsequently he 
had given the plaintiff in this case, Dr. Lincoln, a bill of sale or 
an assignment of the stock subject only to the prior claim of 
Wells, Fargo & Co.; and that the Stormont Company claimed 
an equitable interest by reason of the indebtedness which Both- 
well owed to them. 

This was the status of the stock upon the 3rd day of May, 
18382, when Mr. Tyler, acting as agent for the plaintiff and with 
instructions from him, went down to the oftice of Mr. Hinchman, 
had some conversation there, and the two went together to 
Wells, Fargo & Co. and there Mr. Tyler made the tender of the 
$15,000 and demanded the stock. But prior to this, Mr. Hinch- 
man had taken up the stock and had it in his possession, prob- 
ably being ignorant of the assignment to Dr. Lincoln. And 
having paid the $15,000 to Wells, Fargo & Co., he held the 
stock upon the third or fourth day of May. 

Before it was delivered there was a negotiation, and it was 
suggested that Dr. Lincoln should hold the stock; first, to pay 
the original indebtedness owing to him from Bothwell; second, 
the $15,000, which he had advanced to Wells, Fargo & Co.; 
and that the Stormont Company should have any advantage 
which would accrue after this indebtedness had been paid. But 
I think the evidence is that he refused to entertain any negotia- 
tions of that character until the stock was delivered to him; 
and upon the 4th day of May, 1882, the stock, bonds and all the 
property described in the complaint, were delivered by the de- 
fendant to Dr. Lincoln: and from that date until the 8th day of 
July, 1882, he held possession of them and held the legal title 
to them. 

We now come to the transaction upon the 7th day of July. 
I believe lam correct as to the date, being the conversation 
which was opened by Mr. Tyler’s stating to Mr. Hinchman—and 
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you wil recollect the precise words—‘‘ these Bothwell 
securities are in a peculiar situation.” 

It was then suggested again that Dr. Lincoln should hold 
them for the purpose of procuring a payment of his debt, but 
equitably for the benefit of the Stormont Company. I think 
the evidence is that Dr. Lincoln assented to that proposition. 

But. there was a negotiation going on at various times 
during that day, and afterwards Mr. Tyler came to the defendant 
and said to him, *‘ Why don’t you purchase the securities? Why 
don’t you stand in the position of Dr. Lincoln. Why don’t vou 
take his interest in the stock?” (I am now attempting to give 
Mr. Tyler’s version of this conversation). Mr. Hinchman asked 
what Dr. Lincoln’s interest was. Mr. Tyler said $26,500; but, he 
said, *‘fam authorized to sell his interest for $22,000, he being 
willing to throw off or lose $4,500.” The defendant replied that 
itwastoomuch. Mr. Tylerthen said, ‘* You make an offer,” or, 
‘“ Suppose you make an offer.” 

The defendant sat down and figured, and after figuring some 
time he said, *‘ I will give you 818,000 for the stock.” 

Dr. Lincoln, who that day was in an adjoining room, presid- 
ing at a board meeting of the directors of another mining com- 
pany, was seen by Mr. Tyler, who immediately came back from 
the defendant and said, ‘* Dr. Lincoln accepts your offer.” 

In this connection, gentlemen, it may be proper to call your 
attention to the evidence of the defendant concerning this par- 
ticular interview. I do not understand that, with one exception, 
in any material point he contradicts the evidence of Mr. Tyle:. 
There is a disagreement as to the amount, he saying, I believe, 
that Mr. Tyler said he was authorized to sell for $21,000 instead 
of 322,000. But the main disagreement between the two wit- 
nesses has reference to the final answer. Mr. Hinchman says 
that after he had figured he looked up to Mr. Tyler and said, 
‘“T think I can fix it at $18,000,” which would indicate that 
there was something more to be done and that he was in doubt 
whether or not he could arrange it asa final agreement. I! 
think that [ am correct in stating that that is the main discrep- 
ancy arising upon the evidence of these two witnesses with ref- 
erence to that particular occasion. 

Subsequently, the same day after the adjournment of Dr. 
Lincoln’s meeting, he came out, saw Mr. Hinchman in the office 
and said to him: ‘tI understand that vou have- purchased the 
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s0thwell or Stormont securities; and tothis Mr. Hinch- 

man replied: ‘‘ Yes.”” The evidence is, I believe, that Mr. 
Hinchman did not deny that conversation, although he did not re- 
collect that it had taken place. (This is the plaintiff's theory of the 
transaction.) Mr. Tyler says that in pursuance of this agree- 
ment, it having been stated upon that occasion that the securi- 
ties were not then present, that the next day, at three o'clock, 
in the office of Mr. Hinchman, was fixed as the place and time 
of delivery; and that, pursuant to that agreement, they went 
there upon the sth day of July, and not finding Mr. Hinchman, 
delivered the stock to Mr. Van Rensselaer, and received his 
receipt. 

So much, gentlemen, for the evidence on the part of the 
plaintiff. 

I shall not attempt to recapitulate the evidence of the defense 
in detail, as I stated before. 

It is insisted on the part of the defendant, that he told the 
plaintiff down to the last of these negotiations, that he was act- 
ing simply and solely as an officer of the Stormont Company, of 
which he was President and one of the trustees. He says that 


it was his sole object and desire to save what he could out of 


this wreck for the company; that his individuality was merged 
in his representative capacity; that he acted with the knowledge 
of Mr. Tyler, as a trustee; and that Mr. Tyler had advised him 
that he could act in no other way; and that it was his endeavor 
throughout to obtain this equitable interest for the Stormont 
Company. 

It is further insisted, as predicated of the telegram which Mr. 
Tyler sent a few days afterwards, that there was no final agree- 
ment, because he requested that they should meet and close the 
negotiations. | 

What bas been said with reference to that upon both sides 
is before you, and it is for you to give it such weight as you 
think it entitled to. Upon the first question presented to you, 
it will be for you to say whether, in view of all this evidence, 
the theory of the defendant has been made out; whether he has 
satisfied you that he was acting as a trustee, and that these 
negotiations were made by him as trustee. 

If, on the contrary, you find that a fair preponderance of 
evidence—because the plaintiff should satisfy vou by a fair 
preponderance of evidence—clearly establishes the allegations 
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of the complaint, that here was a definitive and well- 


understood agreement,upon the part of the plaintiff, to 


sell certain specified stocks and securities, about which there 
was no doubt as to their description; and if: you find that the 
defendant upon that occasion agreed to pay therefor 518,000 
as an individual—then, gentlemen, as I stated, the contract has 
been proved, and the first question you should answer in favor 
of the plaintiff. 

But whether it can be enforced or not, as I stated, depends 
upon other considerations; and the next question is, if you find 
the first question in favor of the plaintiff, whether there was 
such an acceptance and delivery of the stock as will take it out 
of the operations of the statute. 

The- plaintiff insists—assuming now that you find the con- 
tract as stated in the complaint—that there is a presumption 
which arises from the contract itself, there being no other theory 
in the case, that where these parties agreed, the one to buy 
und the other to pay for this stock, the defendant having fixed 
a time and place for its delivery, and the property being deliv- 
ered to some one at his place of business—there being no other 
evidence in the case—that there is a presumption that the deliv- 
ery was made pursuant to the terms of the contract. 

He has also referred to the receipt which has been read in 
your presence, a receipt, it seems to me, somewhat contradic- 
tory in its terms, signed by Mr. Van Rensselaer, stating that he 
has received this property for and on behalf of Mr. C. 5. Hinch- 
man. If it had ended there, very likely there would be no diffi- 
culty in understanding exactly what the receipt meant; but it 
went further and contained a condition. 

You will recollect that it recites that the property was to be 
delivered to Mr. Hinchman; I will simply state the language in 
substance, ‘‘ when he had performed his contract with Mr. Lin- 
coln;” in other words, it attached a condition. If you find upon 
the evidence that that was all there was of this transaction, I 
think it my duty to say as matter of law, that there was not 
such delivery as would take the case out of the statute, because, 
if that were true, if he simply delivered the stock to Mr. Van 
Rensselaer, to be delivered to Mr. Hinchman, upon the payment 
of the sum by Mr. Hinchman, it would not be a receipt and ac- 
ceptance by him, the possession would not be in him, he could 
exercise no dominion over it until he had performed the act 
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which it was necessary for him to perforin in order to 
obtain the title. 

To put it more plainly, perhaps the plaintiff would have in 
that event made Mr. Van Rensselaer his agent as well as the 
agent of the defendant. 

The plaintiff also refers to the letter of Mr. Tyler, of July 
~ist, written to the defendant, which has been read, and which 
states in substance that upon this eighth day of July, ‘* having 
learned from Mr. Van Rensselaer, that I might deliver the secur- 
ities to him,” &c., &e. 

That is evidence which I think should be submitted to you, 
gentlemen, upon this question. 

But it is also proper that I should say that the statement in 
that letter is not incompatible with the defendant’s theory and 
the evidence to support it, that the delivery was made pursuant 
to the general plan of reorganization under which a large amount 
of stock was delivered to Mr. Van Rensselaer. 

The plaintiff also insists upon the demand, and what took 
place with reference to the demand long afterwards. 

[t appears that he went to Mr. Van Rensselaer requiring him 
by written demand to return the stock; and in reply received a 
letter from Mr. Van Rensselaer saying, in substance, ‘‘I hold 
this stock for you and Mr. Hinchman, and have been forbidden 
by Mr. Hinchman to deliver it.” 

It is said, in view of all the circumstances in the case, that 
here was evidence of a ratification on the part of the defendant 
of an act which possibly might not have been authorized at the 
time the receipt was given. But they say, if the jury find that 
it was the intention of Mr. Hinchman by this act—by holding 
on to the stock—to receive it under this contract, then there was 
a ratification of the act of the agent; and it was an acceptance 
and receipt under the contract. Upon this question you also 
have the letter of the defendant of July 22d, I believe, in which 
he states, in reply to Mr. Tyler, that he gave Mr. Van Rensse- 
laer instructions to receive the stock upon the joint account of 
the plaintiff and the Stormont Company. The plaintiff relies 
upon that to show that Mr. Van Rensselaer had some instruc- 
tions to act in the premises; and the defendant relies upon it as 
conclusive upon the plaintiff, the plaintiff having put the letter 
in evidence as to the instructions which were received by Mr. 
Van Rensselaer. 
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Of course, if you find, that these were all the instructions 
which Mr. Van Rensselaer had, besides the letter of Mr. 
Hinchman written about the time of the demand, or sometime be. 
fore the demand, in which hestated his reasons for requiring Mr. 
Van Rensselaer to hold on to the stock, then he would not have 
had authority to receive it for any other purpose than the one 
specifically indicated. Then there isa further theory, and you are 
to say to how much weight it is entitled to receive; that under 
the general plan of reorganization by which the old company was 
to be wound up anda new company formed, Mr. Van Rensse- 
laer was made a custodian to hold the stock of all the stock- 
holders and to give and deliver to them the stock of the new 
company in return. 

lt is said that having received these instructions to act as such 
custodian, that this receipt might have been given by him pur- 
suant to those instructions, and those instructions alone. 

Gentlemen, these are the various theories which have been 
advanced upon the one side and upon the other. There is a 
dispute in reference to the manner in which Mr. Van Rensselaer 
acted, the authority which he received and the authority which 
he had a right to exercise. 

If you find upon these facts that, with authority from the 
defendant and acting for the defendant, Mr. Van Rensselaer 
received this stock and these bonds, and that that amounted to 
a receipt and an acceptance by the defendant of the property, 
then you will be at liberty to say that the contract is not void— 
if you find there was a contract— by reason of the provision of 
the Statute of Frauds and Perjuries. 

The case, particularly upon this second branch of it, is com- 
plicated, but I think, gentlemen, you will have no difficulty in 
unravelling this somewhat tangled skein of evidence, and saying 
by your verdict where the truth lies. 

If you find a verdict in favor of the plaintiff upon both these 
branches of the case, your verdict will be for $18,000, with inter- 
est from the 8th day of July, 1882. 

{ will say to the counsel on both sides that I refuse to charge 
the propositions handed up except as they have been already 
charged and that exceptions will be noted in each instance. 

The defendant’s requests were as follows: 

First. The plaintiff cannot recover in this action, unless he 
has satisfactorily shown in addition to an agreed price of the 
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stocks in question, also a delivery of them to, and an ac- 
ceptance by, the defendant. 


The Judge declined to charge said request except as 
already charged. Defendant excepted. 


Seconp. If the delivery of the stocks to Van Rensselaer by 
Lincoln was only for the purpose of an exchange of the old for 
the new stock, in pursuance of the pian of reorganization, then 
it was not a delivery to-the defendant, and the sale is void. 


The Judge declined to charge said request except as 
already charged. Defendant excepted. 


TuHrrp. In determining the question of delivery the jury are 
to take into consideration the evidence of Van Rensselaer, that 
he had been notified by Hinchman, the defendant, not to deliver 
the securities to Lincoln, the plaintiff, in connection with the letter 
of Hinchman dated August 24th, 1882, which gives his reasons 
for giving Van Rensselaer such notice, viz., because Lincoln 
had seen fit to disavow the understanding and agreement be- 
tween them, and because he wanted a Court to pass upon the 
question between them; Hinchman claiming that the Stormont 
Mining Company had an interest therein. 


The Judge declined to charge said request except as 
already charged. Defendant excepted 


Fourru. Inasmuch as the defendant (in his letter of August 
94th, as President and ‘lrustee of the Stormont Company, 
notified Van Rensselear to retain the stocks because of a claim 
of that company upon them, such notification cannot be regarded 
as furnishing any evidence of acceptance of the stocks by him, 
ind:vidually, in pursuance of the alleged sale to him. 


The Judge declined to charge said request except as al- 
ready charged. Defendant excepted. 


Firru. The language of the letter of July 21, 1882, written 
bv Tyler to Hinchman,in which he says, ** on July 8th, learning 
from Mr. Van Rensselaer that you had left word with him to 
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receive the securities,” although it is to be considered in 

determining the question of delivery and acceptance, yet 
it is also consistent with the theory of the defendant that the 
securities were left for the purposes of reorganization. 


The Judge declined to charge said request except as al- 
ready charged. Defendant excepted. 


SrxtH. The letter of July 22d, 1882, written by the defend- 
ant to Tyler, in which he says, ‘‘ | told Mr. Van Rensselaer that 
he could receive the Stormont stock held by you for joint ac- 
count of yourself and Stormont,” having been put in evidence 
by the plaintiff, he ig bound by the language employed in it, and 
it furnishes evidence, that the defendant intended that Van 
Rensselaer should receive the 28,400 shares of the Stormont 
stock only, and not the other stocks mentioned in the complaint. 
That it also tends to show that what was written in that letter, 
was not intended as an acceptance of the stock in pursuance of 
the alleged purchase by him. 


The Judge declined to charge said request except as al- 
ready charged. Defendant excepted. 


SEVENTH. The receipt given by Van Rensselaer does not 
show an unqualified delivery of the stock to him by the plain- 
tiff, and if the jury find no other evidence of such delivery in 
the case, the verdict must be fer tne defendant. 


The Judge declined to charge said request except as al- 
ready charged. Defendant excepted. 


E1GgHtTH. That inasmuch as the receipt provides for the de- 
livery of the securities to defendant when he fulfills his con- 
tract to purchase, it is a conditional delivery only,and could only 
become an absolute one, when the purchase money was paid. 
That not having been paid the delivery never took effect. 


The Judge declined to charge said request except as al- 
ready charged. Defendant excepted. 


NintH. If the jury believe that the defendant never author- 


o®.) 


me 


om.) 


CHARLES S. HINCHMAN VS. RUFUS P. LINCOLN. 117 


ized Van Rensselaer to receive the certificates of stock as 

stated in the receipt ‘‘on behalf of C.S. Hinchma1,” then 
the receipt furnishes no evidence whatever, that they were so 
received, and is to be disregarded by the jury on the question of 
delivery. 


The Judge declined to charge said request except as al- 
ready charged. Defendant excepted. 


TENTH. That the defendant had a right on behalf of the 
Stormont Company, inasmuch as he was its president and a 
trustee, and it was proper for him to make an arrangement with 
Lincoln to have the surplus derived from the sale of the securi- 
ties applied to the payment of the demand of the Stormont 
Company, and if what he did to get the securities in the hands 


of Van Rensselaer, was to effect that object, then it cannot be 


construed into an acceptance by him of the securities as pur- 
chased. 


The Judge declined to charge said request except as al- 
ready charged. Defendant excepted. 


ELEVENTH. That there is no evidence in the case of a com- 
pleted sale of the securities to the defendant, and the plaintiff, 
therefore. cannot recover. 


The Judge declined to charge said request except as al- 
ready charged. Defendant excepted. 


The defendant also excepted to that part of the charge in 
which the Court stated that the question of delivery was one for 
the jury, and claims, that, inasmuch as there was no dispute 
about the facts, the question was one of law, which the Court 
should pass upon. 

The defendant also excepts to that part of the charge, where 
the Court spoke to this effect: that the question for the jury 
was whether there was such an acceptance and receipt by the 
purchaser of the stocks in question, as to take the case out of the 
statute, claiming that under the evidence that was a question of 
law which the Court should pass upon. 

The defendant also excepts to that part of the charge, where 
the Court stated that although the contract was agreed upon, 
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yet the question remained whether it could be enforced, 
and that depends upon the Statute of Frauds. 

The defendant also excepts to that part of the charge, where 
the Court stated that the presumption was, that there was a de- 
livery of the property in pursuance of an agreement—whatever 
was said to that effect. 

The defendant also excepts to that part of the charge, where 
the Court stated that if this delivery was made to one in the 
place—referring to Mr. Van Rensselaer—it would be presumed 
that the delivery was made for the benefit of the defendant and 
accepted by him. 

The defendant also excepts to that part of the charge, which 
referred to the probable acceptance by Mr. Van Rensselaer for or 
on behalf of the defendant, alleging that he had no authority to 
accept on behalf of the defendant, except what was contained in 
the acceptance before the Court, and that that did not confer 
any such authority. 

‘he jury thereupon retired, and afterwards brought in a ver- 
dict for the plaintiff in the sum of $18,000, with interest from 
the 8th of July, 1882; and inasmuch as none of the said several 
exceptions so offered and made to the opinion, decision and rul- 
ings of the Judge, and to his charge to the jury, appear by the 
record of the verdict aforesaid, the said counsel for the defendant 
did request the Court to sign this bill of exceptions, as of the 
lith day of February, 1884, the day the said verdict was ren- 
dered. ALFRED C. COXE, [L. 8. ] 

Judge. 


We agree to the foregoing bill of exceptions, and con- 
sent that the same may be settled accordingly, and signed 
by Hon. Alfred C. Coxe, before whom the case was tried, as of 
the 11th day of February, 1884, and that the same may be filed 
on or before the 30th day of June, 1884, nune pro tune as of 
said 11th day of February, 1884. 
Dated New York, June 19th, 1884. 
‘BeacH & Brown, 
Plaintiff’s Attorneys. 
THEODORE F. H. MEYER, 
Attorney for Defendant. 
Endorsed: ‘‘ Filed June 27th, 1884.” 
TIMOTHY GRIFFITH, 
Clerk. 
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Se Raed 


Ve Bond for Daman sand Costs. 


Cireuit Court of the United States of America for the Southern Dis- 
trict of New York, in the Second Cireuit. 


Rurus P. Lixnconn vs. CHARLES S. TLINCHMAN. 


now all men by these presents that we, Louis IIT. Meyer, of 21 
Nassau street, in the city, county, and State of New York, and Henry 
Amy, of number 16 West 27th street, of the city, county, and State 
of New York, are held and firmly bound unto the above-named 
Rufus P. Lincoln in the sum of twenty-six thousand dollars, to be 
paid to the said Rufus P. Lincoln, for the payment of which, well 
and truly to be made, we bind ourselves, and each of us, our and 
each of our heirs, executors, and administrators, jointly and sever- 
ally, firmly by these presents. 

Sealed with our seals, and dated the ninth dav of July, in the 
vear of our Lord one thousand eight hundred and eighty-four. 

Whereas the above-named Charles S. Hinehman has prosecuted 
a writ of error to the Supreme Court of the United States to reverse 
the judgement rendered in the above-entitled suit by the judge of the 
circuit court of the United States for the southern district of New 
York : 

Now. therefore. the condition of this obligation Is such that if the 
above-named Charles 8S. [linchman shall prosecute said writ of error 
to effect and answer all damages and costs if he fail to make his plea 
good, then this obligation shall be void; otherwise the same shall be 
and remain in full foree and virtue 

L. H. MEYER. {[1.8.] 
H. AMY. IL. 8. | 


Sealed and delivered and taken and acknowledged this 9th day 
of July, 1884, before me. 
‘t. @1 ANDREW A. HENDERSON, 
Notary Public, N. Y. City & Co. 
138 UNrreD STATES OF AMERICA, 
Nouthern District of Ni i bors | 


Louis H. Meyer and Hlenry Amy, being duly sworn, depose and 
say, and each for himself says, that he 1s worth the sum of fifty-two 
thousand dollars over and above all his just debts and labilities 


LL. HH. MEYER. 
Wi. AMY. 


Sworn to this ninth day of July, A. D. 1854, before me. 
LL. 8. | ANDREW A. HENDERSON, 
Notary Pubhie. N. if City A ( vw. 


1A Or sede AE peat NRE CT ae ION - _ 


128 CHARLES S. HINCHMAN VS. RUFUS IP. LINCOLN. 


[Endorsed:] Vol.—,page—. U.S. circuit court. Rufus P. Lin- 
coln vs. Charles S. Hinchman. Bond for costs on writoferror. The 
within bond approved as to form and sufficiency of sureties July 11, 
1884. Wm.J. Wallace. U.S. circuit court. Filed July 15, 1884. 
Timothy Griffith, clerk. 


139 UTNITED STATES OF AMERICA, 88: 


To Rufus P. Lincoln, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday ef October, eighteen hundred and eighty-four, 
pursuant to a writ of error filed in the clerk’s office of the circuit 
court of the United States for the southern district of New York, 
wherein Charles 8. Hinchman is plaintiffin error and you are de- 
fendant in error, to show cause, if any there be, why the judgment 
in the said writ of error mentioned should not be corrected and 
speedy justice should not be done the parties in that behalf. 

Dated New York, July 11th, 1884. 

WM. J. WALLACE. 


[Endorsed:] U.S. Supreme Court. Charles 8. Hinchman, plain- 
tiff in error, against Rufus P. Lincoln, defendant in error. Citation. 
Theodore F. H. Meyer, att’y for pl’ff in error, 47 William St., New 
York city. Due service of a copy of within citation is hereby ad- 


mitted this day. Dated New York,July 15,1884. Beach & Brown, 
pl’ff’s att’ys. 

[Stamped:] U.S. circuit court. Filed July 15, 1884. Timothy 
Griffith, clerk. 

Endorsed on cover: 8S. New York C. C. U.S. No. 357. Charles 
S. Hinchman, plaintiff in error, vs. Rufus P. Lincoln. Filed October 
9, 1554. 


October Term, 1887. 


No. 77. 
IN THE 


Supreme Court of the United States. 


Charles S. Hinchman, 


Plaintiff in Error and Defendant below. 


_° 
Rufus P. Lincoln, 


Defendant in Error and Plaintiff below. 


Error to the Circuit Court of the United States for the 
Southern District of New York. 


> 


Brief | of Plaintiff in Error. 


A. H. WINTERSTEEN, 
WAYNE MacVEAGH, 
kor Plaintiff in Error, 


—— 


ALLEN, LANE & SCOTT, PRINTERS, PHILADELPHIA. 


OE  — — — — 


Supreme Court of the United States. 


Charles S. Hinchman, Plaintiff in~ 


Error, October Term, 1887. 
{ 
.* f a 
_ : No. 77. 
Rufus P. Lincoln. J 


STATEMENT OF THE CASE. 


The action in the court below was brought by Rufus P. 
Lincoln against Charles S. Hinchman to enforce a claim for 
$18,000 alleged to be founded on a contract said to have been 
entered into by Hinchman July 8th, 1882, to purchase of Lin- 
coln certain securities. These securities were mostly mining 
stocks which had belonged to one John R. Bothwell, who as- 
signed them to Lincoln by bill of sale April 30th (Record, 
pages I1 and 12), which purported to pass the title subject to a 
prior debt to Wells, Fargo & Co., in whose custody they then 
were. Bothwell at the time of the transfer was a member of 
the firm of Clark & Bothwell, and treasurer of the Stormont 
Silver Mining Company and the Hite Gold Quartz Company, 
Clark, the other member of the firm, was president of both the 
companies. The firm of Clark & Bothwell, it was discovered in 
1882, had embezzled the proceeds of about $76,000 worth of 
bullion of the Stormont Company, and had advanced that 
amount to the Hite Company, of which Rufus P. Lincoln was 
vice-president and director, and Bothwell treasurer. (Page 48.) 
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Upon discovering the fact, the Stormont Company promptly 
ejected the embezzlers from their positions in the organization, 
elected Charles S. Hinchman president, and Schuyler Van 
Rensselaer secretary and treasurer, and proceeded to assert its 
claim for the embezzled funds. Hinchman had been a trustee of 
the Stormont Company since 1881, and was greatly interested in 
its success, being the owner of thirty or forty thousand shares 
of its stock, out of a total of two hundred thousand shares. 
(Pages 48, 49,74.) Upon being elected president of the company 
in May, 1882,and becoming therefore entitled ina measure to act 
for it, he began taking immediate steps to relieve the company 
of the embarrassment which had been occasioned by the defal- 
cations of its former officers. Learning of the fact that Both- 
well owned the securities before referred to subject to a debt 
of about $15,000 to Wells, Fargo & Co., with whom they 
were deposited as collateral, with the assistance of Thomas 
Cochran and Walter Hinchman, fellow trustees, and large 
stockholders of the Stormont Company (Pages 74, 76), he 
raised money to pay the debt (Page 78) and, with the approval 
of Bothwell, obtained the securities. (Page 97.) Rufus P. Lin- 
coln, transferee of these stocks and bonds under the earlier 
bill of sale, then notified Hinchman, through his attorney 
Mason W. Tyler, and asserted a prior right, and demanded 
them. (Page 11.)} Hinchman recognized Lincoln’s claim, 
and delivered the'securities to Tyler, after being paid the 
amount expended to secure them. (Page 14.) Before doing 
so he sought to obtain from Tyler for the Stormont Company 
an agreement by which the proceeds, after the payment of 
Bothwell’s debt to: Lincoln, for which they had originally 
been transferred to him, should go to the Stormont Company. 
(Page 13.) Tyler got the securities, and Lincoln assented to 
the proposed arrangement afterwards. (Page 18.) 

Two months thereafter, on July 7th, 1882, Lincoln, Tyler, 
and: Hinchman met at the office of the Stormont Company in 
New York. The Stormont Company had a claim against the 
Hite Company by reason of its use of the proceeds of the Clark & 
Bothwell embezzlement, and Hinchman, trustee and president 
of the Stormont Company, at the request of the officers and 
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directors of the Hite Company, among whom were Tyler and 
Lincoln, went to New York to consult them about it. Then and 
there occurred the conversation that forms the basis of this con- 
troversy. Tyler and Hinchman being alone together, Tyler 
offered to sell Lincoln’s position with regard to the securities for 
$22,000. The testimony of Tyler is to the éffect that Hinchman 
made a counter proposition in the words, “ I will give him 
$18,000 for those securities.” (Page 15.) Hinchman testified 
that he said that “I thought I could fix it for him at $18,000.” 
(Page 50.) The closing of the negotiations was proposed and a 
meeting between the parties was arranged for the next day. 
Hinchman returned to his office, as he testifies, found that he 
could not see his co-trustee Meyer and a majority of the trustees 
of the Stormont Company, and wrote Tyler a letter to that 
effect, explaining why he could not meet him the next day. 
(Page 51.) Tyler and Lincoln came to the Stormont Company’s 
office July 8th, in the absence of Hinchman, delivered the secu- 
rities to Schuyler Van Rensselaer, the secretary and treasurer of 
the Stormont Company, and had him sign a receipt which had 
previously been drafted by Tyler, and took itaway. The parties 
were unable to meet until July 20th, when Tyler mentioned 
that he had delivered the securities to Van Rensselaer. Hinch- 
man, supposing that he referred only to the portion of the 
securities represented by Stormont stock replied, “ Yes, 
that was all right.” (Page 23.) Hinchman wrote to Tyler 
the next day, postponing an engagement to meet him, 
saying, “I shall have to postpone our further negotia- 
tion until over next week. Meanwhile I will see that no 
action is taken which will cut out any rights of Dr. L.” (Lin- 
coln). (Page 24.) This brought replies from Tyler and Lin- 
coln (Pages 25, 26), urging the prompt closing of the negotia- 
tion by the payment of the money. From the tone of the 
letters and the assumptions in them that Hinchman was un- 
derstood to have made a definite offer to purchase the secu- 
rities on July 7th, and that the offer was in his individual 
capacity — assumptions then conveyed to Hinchman for the 
first time—he was obliged to set forth his understanding of 
the negotiations between them, which he did by a letter to 
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Lincoln July 22d. (Pages 17, 18.) He explained in it that 
he had authorized Van Rensselaer to receive the Stormont stock 
held by Lincoln for the latter’s joint account and that of the 
Stormont Company, pending an arrangement by which a certain 
assessment due upon the Stormont stock of Lincoln, twenty- 
eight thousand four hundred shares, was to be temporarily 
carried for Lincoln. (Pages 57, 58.) He intimated that Van 
Rensselaer, knowing that he was in negotiation with Lincoln, 
had without authority taken charge of the whole lot of se- 
curities (embracing more than the Stormont shares) as handed 
over by Tyler. This brought out further correspondence and 
interviews between the parties, in which it was asserted on 
the one hand by Tyler and Lincoln that Hinchman in the in- 
terview of July 7th had definitely for himself engaged to pur- 
chase the miscellaneous Bothwell securities for $18,000, and 
in which, on the other hand, it was stoutly maintained by 
Hinchman that his position all along, in the knowledge 
of Lincoln and Tyler, was that of a trustee for the Stormont 
Company, seeking only to secure its interests, and receiving 
with favor and promise of assistance a proposition of sale of 
securities to the company, or to himself as its representative. 
At a meeting of the trustees of the Stormont Company, 
held August Ist, Hinchman, president, stated at length his 
efforts to obtain the Bothwell securities for the company. 
A resolution was promptly adopted authorizing a negotiation 
for the purchase of the securities. (Page g1.) Lincoln per- 
sisted in his assertion that Hinchman had individually agreed. 
to purchase the securities from him. The pretension of 
course met with no favor, and late in the year 1882 the pres- 
ent suit was begun to compel Hinchman to fulfill the terms of 
the alleged contract. Immediately thereafter the trustees of 
the Stormont Company, at a regular meeting held December 
5th, by resolution assumed the defense of the case and agreed 
to indemnify him against costs and liability in connection 
with it. 

The case came on to be tried in due course and by reason, 
as it is submitted, of errors of the learned trial judge in his 
conception of the case and consequent errors in his rulings 


5 
on the points of law submitted, a verdict was found for the 
plaintiff for the amount of his claim with interest. To correct 
these errors the writ of error was taken by the defendant, the 
present piaintiff in error. 


SPECIFICATIONS OF ERROR. 


1. The court below erred in declining at the close of the 
evidence for the plaintiff to direct a verdict in favor of the de- 
fendant. Record, page 47. 


2. The court below erred in not directing a verdict for the 
defendant at the close of all the evidence. 


3. The court below erred in declining to charge the Aleventh 
Reguest of the defendant, which request was as follows :— 

That there is no evidence in the case of a completed sale 
of the securities to the defendant, and the plaintiff cannot re- 


cover. Record, page 125. 


4. The court below erred in declining to charge the Z£zghth 
Request of the defendant, which request was as follows :— 

That inasmuch as the receipt (given by Van Rensselaer) pro- 
vides for the delivery of the securities to defendant when he 


fulfills his contract to purchase, it is a conditional delivery 


only, and could only become an absolute one when the. pur- 
chase-money was paid. That not having been paid, the de- 


livery never took effect. Record, page 124. 


5. The court below erred in declining to charge the nth 
Request of the defendant, which request was as follows :— 

If the jury believe that the defendant never authorized Van 
Rensselaer to receive the certificates of stock as stated in the 
receipt “on behalf of C. S. Hinchman,” then the receipt , 
furnishes no evidence whatever that they were so received, and 
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is to be disregarded by the jury on the question of delivery. 


Record, page 125. 


o 


6. The court below erred in charging the jury that it was 
for them to say “ whether there was such an acceptance and 
delivery of the stock as will take it out of the operations of 
the statute of frauds. Record, page 120. Exception, page 
125. 

7. The court below erred in charging the jury as follows :— 

If you find upon these facts that, with authority from the 
defendant, and acting for the defendant, Van Rensselaer re- 
ceived this stock and these bonds, and that that amounted to 
a receipt and acceptance by the defendant of the property, 
then you will be at liberty to say that the contract is not void 
—if you find there was a contract—by reason of the provis- 
ion of the statute of frauds and perjuries. Record, page 122. 


Exception, page 125. 


8. The court below erred in admitting in evidence the re- 


ceipt of Van Rensselaer of July 8th. Record, page Ig. 


ARGUMENT. 


The several assignments of error may be discussed under 
the two propositions :— 

I. Lhere was no sufficient proof of the contract declared on to 
warrant a submussion of the case to the jury and a verdict for 
the plaintiff. 

I]. There was no sufficient proof of acti “plance and receipt of 
the securities under the contract declared on to warrant a sub- 
mission of the case to the jury and the verdict for the plaintiff. 


I, 


There was no sufficient proof of the contract declared on to 
warrant a submission of the case to the jury and a verdict for 


the plaintiff. 


y, 


The first fundamental error in the case, it is conceived, was 
committed by the learned trial judge in practically casting the 
burden of proof as to the nature of the contract declared on 
upon the defendant. This was done in the charge to the jury, 
and it was the moving ground for the refusal at the close of 
the plaintiff’s evidence to direct a verdict for the defendant 
The fact of the contract having been made, it was properly 
said at the opening of the charge, was to be proved affirma- 
tively by the plaintiff. This having been said, the important 
additional proposition was not fully acted on by the court 
and fairly submitted to the jury, viz.: /he durden was upon 
the plaintiff to show that the contract was made with Hinchman 
as an individual, and not as trustee of the Stormont Mining 
Company. 

The point may be illustrated by reference to a portion of 
the charge. The rule of law applicable to the case is thus 
laid down by the court :— 

“That where a party who has a representative character 
deals with another party, and does not disclose that char- 
acter, says nothing with reference to it, says nothing which 
would induce the other party to suppose that he was dealing 
as the representative of somebody else, the law will presume 
that he is dealing as an individual. But if the facts and cir- 
cumstances are such, taking everything into consideration, as 
would induce the party with whom he deals to suppose that 
he is dealing as a representative; if he knew or ought to have 
known that he was so dealing, then the presumption is over- 
thrown.” (Pages 115, 116.) 

This is a proper rule of law to be laid down in cases where 
the party who has a representative capacity deals with the 
other party for the first time. It is not a proper rule of guid- 
ance in such acase as this, where prior to the alleged contract 
there had been many negotiations between Hinchman zz a 
confessed and known representative capacity and the plaintiff as 
to this same subject-matter. The proper rule for the case 
would have been the reverse of what was stated, viz.: Where 
a party who has a representative character deals with another 
party with whom he has frequently and recently been dealing 
in that character, which is fully known and accredited by the 
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other, and does not specifically disclose that he ts acting as an 
individual in the particular dealing, the law will presume that 
he ts continuing to deal in his representative capacity. 

It was signally misleading to the jury to direct them to fol- 
low the former rule. From it they doubtless at once con- 
cluded that unless it were proved that the defendant had 
asserted specifically, or in an unmistakable manner in every 
instance, that he was acting for the Stormont Company, he 
must be held personally liable upon all contracts that he was 
unfortunate enough to negotiate for it. 

Had the court rightly conceived the case in this respect 
they must have directed a verdict for the defendant, either at 
the close of the evidence for the plaintiff or when all the evi- 
dence was in. 

The plaintiff's case disclosed the following facts as to 
Hinchman’s relation to the negotiations for those securities. 
As the known representative of the Stormont Company, 
he had sought to obtain from Lincoln an interest in those 
proceeds after Bothwell’s debt to Lincoln was paid from 
them. (Page 13.) He persisted in this negotiation on behalf 
of his company, until Tyler agreed to try to persuade Lin- 
coln to make the arrangement. Lincoln agreed so to do. 
(Page 15.) At the time of the alleged contract declared on, 
Tyler and Hinchman were talking about relieving Dr. Lin- 
coln of an assessment due the Stormont Company on that 
portion of the Bothwell securities represented by its stock. 
Tyler proposed a sale in the words, “ Why don’t you buy the 
securities and get rid of them.” Hinchman, as claimed, then 
made the offer to get rid of them by purchasing them, the lan- 
guage put into his mouth being, “I will give him $18,000 for 
the securities.” Lincoln came from an adjoining room, and 
Hinchman, it was claimed, answered affirmatively the ques- 
tion, “ Well, I hear you have concluded to buy the Bothwell 
securities ?’’ (Page 16.) Lincoln testified (page 43) that Hinch- 
man introduced him afterwards to Meyer at Long Beach with 
the words, “ This is Dr. Lincoln, from whom I have the Both- 
well securities.” Upon these naked facts alone, had proper 
weight been given to the presumptions in the case, there should 
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have been a peremptory direction for the defendant. It was 
conceded that Hinchman had previously been negotiating for 
the securities as a trustee for the Stormont Company, and that 
his errand at the place where the alleged contract was made, 
was to further the interests of that company in securing itsclaim 
against Clark & Bothwell and the Hite Company. The pro- 
position was then made to him, as the plaintiff's witness testi- 
fied, “ Why don’t you duy the securities and get rid of them?” 
What more natural than a response for the company in a per- 
sonal form—* I will give him $18,000 for the securities "—as- 
suming now, for argument’s sake only, that the words put into 
the defendant's mouth by the plaintiff were actually used by him. 
The personal form is, indeed, a very common form of contract 
for men to assume who have the chief direction of others’ in- 
terests. Such contracts do not cease to be the contracts of 
those for whom they are made, nor become those of the rep- 
resentatives by whom they were made because the personal 
form is used. 

Moreover, the form of the proposition Tyler swears he made, 
“Why don’t you buy the securities and get rid of them,’ itself 
negatives the theory that it was made to Hinchman personally, 
or could have been understood or accepted by him as per- 
sonal. The suggestion to buy and get rid of the securities 
implied that the securities as they were then held stood inthe 
way of some project on foot. That project was the recovery 
for the Stormont Company of the money due from Clark & 
Bothwell. Lincoln had already agree1 to hold the securities 
in his hands for the Stormont Company after his own debt 
should be paid. It is difficult to see how the sale of those se- 
curities to a third person on his individual account would get 
vid of them. It would only be transferring them from one in- 
dividual to another, and they would still be outstanding, so far 
as the Stormont Company was concerned, and yet remain to be 
gotten rid of by it. They could only be gotten rid of by a 
purchase by the company. 

When the nature and purpose of the offer of sale is con- 
sidered, therefore, it is only intelligible as being made to the 
Stormont Company. 
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The personal form of acceptance by Hinchman is thus un- 
important when the offer could only have been made to the 
company. The presumption can only be that the acceptance 
was intended to be for the company. 

Lincoln’s testimony that Hinchman introduced him to 
Meyer at Long Beach in the words, “ This is Dr. Lincoln, 
from whom I have the Bothwell securities,’ may be set down 
as false, if it is meant to be understood by this alleged lan- 
guage that Hinchman thereby acknowledged the purchase of 
the securities by himself personally. 

This, without considering the plain and direct denials of it 
by both Meyer and Hinchman in the testimony for the de- 
fendant. The alleged Long Beach interview took place Au- 
gust Ist. This was more than a week after Hinchman’s letter 
to Dr. Lincoln (page 17), in which he explained to Lincoln 
that he had given authority to Van Rensselaer to receive the 
Stormont stock (which was part of the Bothwell securities), for 
joint account of Lincoln and the Stormont Company, and in 
which he distinctly stated that in those transactions he occu- 
pied the position of a trustee for the Stormont Company. The 
words alleged by Lincoln to have been spoken by Hinchman, 
therefore, could not have been uttered by him. 

There is nothing further in the plaintiff's testimony shows 
ing or tending to show that the contract was an individual one 
on the part of Hinchman. The theories of its nature con- 
structed after it was made are wholly antagonistic, as shown 
by the letters that passed between the parties. 

They do not make very far to establish the plaintiff’s claim, 
which he was bound to do before the court could leave it to 
the jury to find for the plaintiff. 

With the presumption from previous dealings between the 
parties (in which Hinchman acted as trustee) wholly tending 
to establish that a continuance of such dealings in the. same 
way was contemplated at the time of the alleged contract of 
July 7th ; and with no assertion or indication by Hinchman 
at the time that he wished to change his attitude in the matter ; 
there was nothing substantial upon which the court could 
properly go in declining to withdraw the case from the jury 
at the end of the evidence for the plaintiff. 
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And if the court should have directed a verdict for the de- 
fendant before the evidence for the defendant was in, it was 
eminently proper for it to have done so when that evidence had 
been submitted. Overwhelming proof was given for the de- 
fendant that Hinchman not only did not contract in his indi- 
vidual capacity, but that there was nothing in his relations to 
the subject of controversy to furnish any reason for his so 
doing had he chosen to do so. 

It was shown that the Stormont Company had a plain ob- 
ject in seeking to obtain the Bothwell securities, viz., the 
payment from them of Bothwell’s debt to it of $76,000; that 
Hinchman had been in negotiation with Lincoln and his 
counsel, to effect this object. (Pages 48-50.) HAinchman him- 
self had no motive for purchasing them. He had no personal 
claim against Bothwell. Bothwell did not owe him money and, 
as he testified, he never had any individual transactions with 
Bothwell. (Page 48.) The theory of the case that seeks to 
make him an individual buyer of these securities requires us 
to believe that without motive for so doing he violated his trust 
to the Stormont Company, and set himself up against it as a 
competitive bidder for the securities. _Hinchman testified that 
during the course of conversation between himself and Tyler, 
Lincoln’s counsel, prior to the alleged contract of July 7th, 
“Wr. Tyler had been told by him that he would never act in any 
other capacity than as a trustee of Stormont affairs.” (Page 55.) 
The fact of this communication having been made its not 
denjed by Tyler in his evidence given in rebuttal, or anywhere 
else in the testimony. (Pages 111-112.) Tyler merely denies 
that he (Tvler) had advised Hinchman that he could not act 
except as a trustee for the Stormont Company. (Page 111.) He 
also states (pages 28-30) that after the alleged purchase of 
July 7th Hinchman did not intimate, until in his letter of July 
21st and in an interview early in August, that the securities 
had been purchased by him as trustee. These statements do 
not, of course, constitute a denial of what Hinchman swears 
he plainly communicated to Tyler—‘that he would never act in 
any other capacity than as a trustee of Stormont affairs. 

It must then be taken as proven that Tyler and Lincoln on 


[2 
July 7th knew Hinchman’s sole status as a trustee, and that 
any form of offer for the sale of the securities in question 
would be understood by him as an offer made to the company 
he represented. With this knowledye, if the plaintiff's testi- 
mony is believed, the form of the offer of sale made on July 
7th appears as nothing less than a “rap to catch Hinchman and 
hold him to a personal lability. The urgency with which the 
delivery of the securities was pressed, and a receipt, drafted 
by the plaintiff to carry out his purpose, obtained from Van 
Rensselaer in the absence of and without knowledge of 
Hinchman, bears out this theory of design on the part of the 
plaintiff. The only escape from this logical deduction from 
the evidence bearing on the contract, discreditable as the 
deduction is to the plaintiff, is to hold the theory of the de- 
fendant, viz., that Tyler was in error in testifying that there 
was an absolute undertaking to purchase the securities. 

Indeed the plaintiff's evidence shows this. Tyler telegraphed 
to Hinchman /uly rrth, “ Please make appointment for closing 
negotiations with Lincoln.” (Page 20.) This shows that at 
that time, which was four days after the date of the alleged 
contract, in the plaintiff's own view, there was no final under- 
taking to purchase the securittes. 

Hinchman’s version of the undertaking, being that he 
“thought he could fix it at $18,000” (pages 50 and 82), is 
the only one which harmonizes ail the facts of the case before 
and after the interview of July 7th. The contract was a per- 
sonal one only so far as Hinchman undertook to arrange 
or bring the sale about. It was also that of the company in 
so far as that when it should be. completed the company 
should alone be bound as purchaser. 

On the whole, the presumptions from previous facts and the 
relations of the parties were in the defendant's favor, and the 
first important error of the court was in practically refusing to 
give him the benefit of this presumption. 


ta 
aN 
- 
t 
ne 
ae 
ee 
‘£6 
Per Sy 
ay 
<2 ss 
sn 
om 
ase 
op, 
wt 
wm . 
x 
tomy 
es 
bn 
mel 
Ae 
ee 
warn 
ps 
* 
a 
* te 
td 
Pek 
ee 


<? 
ed 
oh 
ae 
4 


aes pe 
Ped ve 


PS 
tthe te 


ays Tg tt yates 
: Tey nm seh sv 


II. 
There was no sufficient proof of acceptance and receipt of the 
securities under the contract declared on to warrant a submission 
of the case to the jury and the verdict for the plaintiff. 
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The court properly stated to the jury that, the alleged con- 
tract being oral, by the statute of frauds the plaintiff was 
bound to show receipt and acceptance under its terms before 
he could recover. 

The error of the court here was in leaving it to the jury to in- 
fer an acceptance and receipt by the defendant when, as it ts re- 
spectfully insisted, there was no sufficient evidence of such delivery 
to go to the jury. 

The plaintift’s evidence for delivery was merely this: On 
July 8th, Tyler and Lincoln went to the office of the Stor- 
mont Company, and in Hinchman’s absence from the city 
handed the securities to Van Rensselaer, the treasurer of the 
company. They induced Van Rensselaer to sign a receipt 
previously drafted by Tyler in the following form :— 


“Received of Dr. Rufus P. Lincoln the following certifi- 
cates of stock on behalf of C. S. Hinchman, and to be deliv- 
ered to him when he fulfills his contract with Dr. Lincoln to 
purchase said stocks for $18,000.” (Page 19.) 


On July zoth Hinchman, in an interview with Tyler, as 
alleged by the latter, referring to the delivery of the securi- 
ties to Van Rensselaer, said, “ Yes, that was allright.” (Page 
23.) This remark (if made) is explained by another portion 
of the evidence submitted bv the plaintiff, viz.. Hinchman’s 
letter to Lincoln July 22d. (Page 17.) In it he wrote :— 

“T told Mr. Van Rensselaer that he could receive the Stor- 
mont stock held by you for joint account of yourself and 
Stormont without requiring you to advance any more money, 
and that I would arrange with you about it; and he know- 
ing that I was in negotiation with you, took: charge of the 
whole as handed to him by Mr. Tyler, your counsel.” 


From this it appears that Van’ Rensselaer’s agency and 
authority from Hinchman was limited to the receipt of a 
portion of the Bothwell securities for a specific purpose, and 
that purpose was wot for delivery to Hinchman, according to 
the terms of the contract alleged by the plaintiff. The only 
other relevant evidence recetved bearing on the acceptance 
and receipt of the securities by Hinchman is the letter of 
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Van Rensselaer to Lincoln, November 20th, in response to 
the latter’s demand for them. Van Rensselaer says :— 

“In answer to the demand made upon me through 
Mr. M. W. Tyler, I beg to say that I hold the securities 
mentioned therein, 02 behalf of yourself and Mr. C. S. Hinch- 
man, and I have no interest in or claim upon them personally. 
I have been notified by Mr. Hinchman not to deliver them to 
you, and for that reason shall not be able to accede to your 
demand. Any arrangement agreed to by yourself and Mr. 
Hinchman shall have my prompt acquiescence.” (Pages 38, 
39.) 

There is here the most direct of statements that Van 
Rensselaer’s position was as a holder of the securities for 
other interests than those of Hinchman alone. There is in it 
not the slizhtest evidence or ground for argument that Hinch- 
man had accepted and received the securities under the terms 
of the alleged contract of July 7th. At best he stood asa 
joint claimant upon them with Lincoln. Acceptance and re- 
ceipt of the securities by Hinchman alone was required, not a 
joint claim by him and the alleged vendor. 

The other letters that passed between the parties are prac- 
tically valueless for the plaintiff. Tyler, in his letter to Hinch- 
man, July 21st (page 25), wrote :— 

“On July 8th, learning from Mr. Van Rensselaer that you 
had left word with him to receive the securities, Dr. L. called 
on Mr. Van R. and left with him the securities just as he 
received them.” aes 


This, it was said by the court in the charge, should be 
considered by the jury in determining the fact of acceptance 
and receipt by Hinchman. It is plain that the extent of Van 
Rensselaer’s authority to act for Hinchman in receiving the 
securities cannot be made out by the agent’s own declara- 
tions. Van Rensselaer was at best a special agent of Hinch- 
man or an agent for a special purpose, and had no apparent 
authority which might be calculated to mislead parties dealing 
with him (Van Rensselaer was an officer of the Stormont 
Company, and was not in the employ of Hinchman). His 
real authority, as stated in Hinchman’s letter of July 22d 
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(page 17), which was limited to the receipt of the Stormont 
securities belonging in the Bothwell lot, is all that may be 
allowed to govern in the case. 

Wharton on Agency, section 125, note 6; 

People’s Bank vs. Gayley, 92 Penna. St., 528-529. 

It was error to permit any weight to be given to their 
declaration of authority by Van Rensselaer. 

But conceding, for argument’s sake only, that Tyler’s state- 
ment of Van Rensselaer’s authority to “receive” the se- 
curities was evidence, it is utterly useless to show that 
Hinchman accepted and received the securities, both of which 
facts would have to be made out before he could be charged. 
Mere delivery without acceptance is insufficient. Reed on 
Statute of Frauds, section 263, citing 

Caulkins vs. Hellman, 47 N. Y., 449; 
Heermance vs. Taylor, 14 Hun, 149; 
Gorham vs. Fisher, 30 Vt., 428. 

Further than has been indicated, there was not a particle of 
evidence introduced by the plaintiff tending to show receipt 
and acceptance of these securities under the verbal contract 
as sworn to by his witnesses. This evidence was wholly in- 
sufficient to submit to the jury. It was admitted by the de- 
fendant that part of the Bothwell securities, viz., the Stormont 
Company’s stock, were delivered properly to Van Kensselaer. 
The plaintiff's own evidence showed that Van Rensselaer’s 
authority was limited to the receipt of this portion of the se- 
curities. Acceptance by Hinchman there was none. On the 
contrary, the letters of the defendant which the plaintiff found 
it necessary to use to make out his case show that Hinchman 
did not accept the securities. 

On July 21st, after the delivery of the securities, Hinchman 
wrote to Tyler: “I shall have to postpone our further nego- 
tiation until over next week. J/eanwhile, / wil’ see that no 
action 1s taken which will cut out any rights of Dr. L.” (Page 
24). This was the first letter of importance written by Hinch- 
man to either of the parties after the securities were handed 
to Van Rensselaer. The expression, JAleanwhile, 1 will see 
that no action is taken which will cut out any rights of Dr. L., 
shows that Hinchman did not accept the securities under the 
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terms of the alleged contract; for, had the securities been ac- 
cepted, Dr. L.’s right to the securities would have ceased and 
become changed into a right of action against Hinchman for 
the payment of the purchase-money. 

When we come to the evidence of the defendant we find it 
plainly and explicitly stated that Hinchman did not accept 
and did not authorize Van Rensselaer to accept the securities 
tendered to Van Rensselaer on July 7th. Hinchman, as 
president and trustee of the Stormont Company, writes to 
Van Rensselaer, the secretary and treasurer, under date of 
August 24th :— 


“Dr. Lincoln, through his attorney, Col. M. W. Tyler, 
having seen fit to disavow the understanding and agreement 
by which he obtained his position in carrying the J. R. Both- 
well securities in your hands, left there by Col. Tyler, after 
conference with a majority of our trustees, I am instructed to 
notify you to retain possession of said securities until a court 
of competent jurisdiction shall direct you what to do with 
them, I claiming, as a trustee for the benefit of Stormont Treas- 
ury, an equitable and dova fide interest therein.” (Page 60.) 


Upon this letter Hinchman is asked, “ Did you ever give 
Mr. Van Rensselaer any instructions as regards the delwvery or 
non-delivery of the stock, except what is contained in that letter ?” 
His answer is, “ Wo, sir; / never did.” (ld.) 

This letter, and the question and answer following it, should 
be put alongside of the letter (Van Rensselaer to Lincoln) read 
in evidence for the plaintiff, November 2oth, 1882. (Page 38.) 
With the terms of Van Rensselaer’s authority thus explicitly 
given and limited, all argument is wide of the mark which seeks 
to show that Van Rensselaer’s letter of November indicates 
an authority in him to accept the securities for Hinchman. 

It is respectfully submitted that there was not only no suffi- 
cient evidence, but absolutely no evidence whatever for the 
plaintiff which showed or tended to show acceptance of those 
securities by Hinchman. Such evidence was vitally necessary 
for the submission of the case to the jury—the statute of 
frauds of New York requiring that in cases of parol contracts 
of sale, receipt and acceptance by the vendee must be proved 
before a recovery can be had. 
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The court therefore erred in declining to direct a verdict 
for the defendant at the close of the plaintiff’s evidence. 


Of the specific errors in the charge of the covrt, the fourth, 
fifth, and seventh assignments may be definitely noticed. They 
emphasize the error of the court in permitting the jury to find 
an acceptance and receipt of the securities notwithstanding 
the facts that :— 

(1.) The receipt given by Van Rensselaer was conditional 
upon the money being paid, and no money was paid. 

(2.) The receipt did not show acceptance and receipt by 
Hinchman. 

(3.) Van Rensselaer had no authority to give the receipt. 
(Page 60.) He was a special agent (Letter, pages 17-18), and 
could not bind Hinchman beyond the terms of his authority, 
even had he assumed to bind him absolutely. 

(4.) There was nothing in evidence sufficient to show a 
ratification by Hinchman of Van Rensselaer’s act, indicating 
that he individually accepted and received the securities. 

(5.) There was an absolute refusal by Hinchman to accept 
and receive the securities, which refusal was communicated to 


the plaintiff and his counsel as soon as he discovered that 


they proposed to “ understand” the contract as a personal one. 
( Letter, page 17.) 

(6.) Promptly upon the discovery of the claim by the plain- 
tiff against the defendant, the Stormont Company adopted the 
defendant's act for it, and verified his position that he repre-. 


sented it in the transaction. 
ITT. 

The last assignment of error deserves consideration by 
itself, as perhaps upon this error the case itself turned. The 
assignment is: Zhe court below erred in admitting in evidence 
the receipt of Van Rensselaer, July 8th. (Page 19.) 

Van Rensselaer, it will be recollected, was the treasurer ot 
the Stormont Company. Hisagency for Hinchman, as proved 
at the time of the offer of the receipt in evidence, was limited 
to receiving the Stormont stock. (Letter, pages 17-18.) 
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It was a special agency,and did not extend tosigninga special 
receipt prepared by Tyler in accordance with his scheme to 
entrap Hinchman. Without an authority to sign this paper 
being first shown, the admission of this paper in evidence to 
bind Hinchman, and the reading it to the jury, was putting 
before the jury a statement which belonged out of the case. 
And there was not a particle of evidence that Hinchman ever 
admitted as binding on him or ratified the giving of this re- 
ceipt, or gave to Van Rensselaer a general agency which 
could make it his own although given by Van Rensselaer. It 
should have been kept out of the jury box entirely. The 
error of admitting it in evidence was not mended by the court 
in the charge discussing the theories as to its meaning and 
stating the defendant’s along with the plaintiff’s theory. 
That was, if possible, only aggravating the error by calling 
the jury’s attention tothe receipt. At best it was a statement 
by Tyler and Lincoln which they induced Van Rensselaer, 
without authority, to sign, and its contents should have been 
studiously kept from the jury. For this error alone the case 
should be reversed. 

The record of the case shows it to be one of those cases 
occasionally seen in practice, where artfulness temporarily pre- 
vails over honesty by the unintentional assistance of a court 
bewildered by theories of the case, and overlooking the real 
evidence in it and the rules of law applicable to it. If the 
evidence alone and the conditions and relations of all the par- 
ties be considered, it is believed there can be but one sum- 
mary of the facts and one statement of the law applicable to it. 
Charles S. Hinchman did not personally agree to buy the se- 
curities, and he did not accept and receive them, and there was 
no sufficient evidence to warrant the jury in finding the contrary. 

The conception of the case by the court, however, and its 
rulings on points of law, permitted such a finding, and for 
these the judgment, it is respectfully submitted, should be 
reversed. 


A. H. WINTERSTEEN, 
WAYNE MacVEAGH, 
For Plaintiff in Error. 
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For the purposes of this brief, the statement of 
the case and specifications of error set forth in 
the brief of the Honorable Wayne McVeagh and 
his associate, A. H. Wintersteen, Esq., are adopted 
and relied on. 
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Lincoln, the plaintiff in the Court below, and the 
defendant in error here, alleged in his complaint a 
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cause of action founded on contract, to wit: an 
agreement for the sale by Lincoln and the purchase 
by Hinchman, for the price of eighteen thousand 
dollars, of Lincoln’s interest in certain securities 
(stocks and bonds). The answerof Hinchman, 
defendant in the Court below and plaintiff in error 
here, set up, what is, under the New York practice, 
equivalent to, a general denial. 

The burden was therefore on Lincoln to produce 
at the trial such evidence as would satisfy the 
statute of frauds, or show the case not to be within 
the statute. 

There is no pretence that the alleged agreement 
was in writing or that Hinchman (the party 
charged) subscribed any note or memorandum 
thereof, or made any payment whatever, bnt de- 
livery is alleged in the complaint and relied on by 
Lincoln to make out a contract valid under the 
statute. 

For that purpose it was necessary for Lincoln 
to show, that there wasa delivery on his part, as 
well as an acceptance and receipt on Hinchman’s 
part, of such a character, as to wnequivocally place 
the subject of the alleged contract within the 
power, and under the exclusive dominion of Hinch- 
man. 

Shindler os. Houston, 1 N. Y., 261, 
269, 270, decided in April, 1848. 

Brand vs. Focht, 1 Abb. Ct. Appls., 
Dec. 185, decided in June, 1867. 

Rodgers vs. Phillips, 40 N. Y., 519, 
decided in June, 1869. 

Marsh os. Rouse, 44 N. Y., 643, 647, 
decided in Sept., 1871. 
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To establish the delivery Lincoln produced the 
receipt of a third party, whom he asserted to have 
been Hinchman’s agent. 

This receipt is found on page 19 of the record, 
and constitutes substantially all that Lincoln relied 
upon to prove the requisite delivery and intent. 

It was in writing, and it was therefore within the 
exclusive province of the Court, and the Court's 
duty, to construe this instrument and determine 
its effect. 

Foster os. Berg, 14 Pittsbg. Leg. J’l. 
N.S., 188. 


In connection with that proposition, this Court's 
attention is invited to the following: 


First.—In point of date the paper is the first 
piece of documentary evidence relating to 
the transactions out of which this litigation 
arose. 


Secand.—It was prepared by, and in the hand- 
writing of, Lincoln’s lawyer (pp. 10, 19, 43), 
and it isclearly shown by Lincoln’s own 
evidence that at the time this receipt was 
presented to Van Rensselaer, and signed by 
him, Hinchman was not present (p. 16), and 
had not seen the receipt. 


Third.—It was produced to charge Hinchman 
as part of Lincoln's case. 


These circumstances (all established by Lincoln’s 


own evidence), it is submitted justify, the following 
conclusion : 


The paper embodied the gist of all that pre- 
ceded its being given according to Linvcoln’s 
own understanding thereof and expressed 
correctly Lincoln’s intent at the time. 


It was said by the learned judge at the trial that 
this receipt seemed somewhat contradictory in its 
terms—Hinchman neither claimed nor admitted 
thatit was,—yet if the learned judge was correct it 

yas Lincoln’s duty to make such explanationas was 
admissible, but no attempt to that effect was made 
on his behalf. He was content to rest his case on 
the receipt as it stood, z7. e.,as it had been devised 
by his lawyer, and for this reason, as wellas 
those already stated, it is submitted as a further 
proposition that this paper must be construed by 
the Court most strongly against Lincoln, and 
thus construed be held conclusive upon him. 


Iit. 


The receipt is written on the Stormont Com- 
pany’s paper, and dated July 8, 1882; omitting the 
letter-heading, date and list of securities, it reads 
as follows: 


‘‘Received of Dr. Rufus P. Lincoln the following 
‘* certificates of stock on behalf of C. S. Hinechman, 
‘and to bedelivered to him when he fulfills his con- 


** tract with Dr. Lincoln to purchase said stock for 
‘* $18,000, for 
(List of securities. ) 


“SCHUYLER VAN RENSSELAER. 


“ Witness: 
‘NM. W. TyLErR.”’ 


[t will be noticed that Van Rensselaer signs as 
an individual and that his signature is witnessed 
by Tyler, who had taken a prominent part in the 
transactions and conversations which preceded the 
receipt and was the author of it; indeed, Lineoln’s 
‘best man,’’ lawyer and witness. 

Consideration of this receipt may be properly 
divided into two parts : 


First.—W hat it expressed on behalf of Lincoln 
who procured it, and on behalf of Van Rennselaer 
who signed it. 


Second.—W hat is its correet construction. 


[It is quite apparent on the face of the receipt 
that Lincoln did not intend to wreguivocally place 
the securities within the power and under the ez. 
clusive dominion of the alleged buyer personally. 

They were ‘‘ to be delivered’ only *‘ when,”’ &c., 
which shows that delivery to Hinchman personally 
was ‘* to be”’ made simultaneously with, or subse- 
quent to the payment by him to Lincoln of 
$18,000. 

It is, therefore, submitted that Lincoln’s intent 
as shown by thi8 receipt, was to retain some control 
or dominion over, or lien onor rights in the prop- 
erty and not to part with the title and possession 


= 
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unequivocally, in fact, that he intended to remain 
the owner till Hinchman paid. 

And that such was Lincoln’s true intent is con- 
firmed and corroborated by the demand which 
Lincoln made on Van Rensselaer individually on 
November 16, 1882, forthe return of the securities 
‘‘as Mr.Hinchman refused * * * to purchase 
certain securities delivered to vow on the &th day of 
July, 1882,’ thus plainly showing that Lincoln 
claimed to be the owner and entitled to the 
possession thereof. 

Van Rensselaer, on the other hand, gave his per: 
sonal receipt. whereby he became individually 
bound to perform a certain duty to Lincoln, which 
was inconsistent with his duties to Hinchman, if he 
had any, or acted as the latter’s agent in receiving 
the securities. | 

That, however cannot be presumed from the face 
of the receipt, if the words ‘‘on behalf of C. S. 
Hinchman,”’? which are the only words from which 
such a presumption could possibly arise, can be 
satisfactorily explained and given a meaning 
consistent with Van Rensselaer’s duties. 

To him the words meant simply that he received 
the securities individually as a stakeholder or 
middleman to hold for doth the parties named. 

That such was Van Rensselaer’s understanding 
and intent, there can’t be any doubt, Lincoln him- 
self proved it, by his demand on Van Rensselaer 
individually as well as by producing in connection 
therewith a letter in which Van Rensselaer’s posi- 
tion is defined as follows : 


‘¢Dr. R. P. LINCOLN : 


‘* Sir.—In answer to the demand made upon me 
‘through Mr. M. W. Tyler, 1 beg to say that I 


7 


‘‘ hold the seenrities mentioned therein on behalf 
‘‘ of yourself and Mr. C. 8. Hinchman.’’ 


, 


This letter bears date November 20, 1882. — It is 
true it was not written or signed by Van Rensselaer 
himself, but by his attorneys. 

Lincoln, however, relied on itand a_ stipulation, 
to the effect that Van Rensseluer, if called, would 
testify that this letter was written and sent by his 
attorneys on his behalf and by his direction and 
that the facts therein stated are true. 

The stipulation with the letter annexed may be 
found on pp. 45-46 of the record. 


The words ‘‘to be delivered’? in the personal re- 
ceipt had the effect to create a trust, in the nature 
of a bailment in favor of Lincoln, with Van Rens- 
selaer as bailee ; they are incompatible on any 
theory with the claim that the delivery to Van 
Rensselaer was delivery to Hinchman, or that 
Van Rensselaer acted for Hinchman in receiving 
the securities. 

The words ‘‘on behalf of Hinchman,’’ in the 
receipt, are not inconsistent with such a trust or 
bailment. They designate only the person, who 
is to pay and to whom, upon or after payment, 
the bailee is to attorn ; in short the receipt meant 
this: Van Rensselaer, acting individually and not 
in any representative capacity, acknowledged to 
have received the securities to hold for Lincoln 
till Hinchman pays and from thence forward for 
Hinchman. 

And this construction is in entire harmony with 
the understanding and intent of the parties as 
shown by the receipt itself, the demand, Van 
Rensselaer’s reply thereto and Lincoln’s stipulation. 


IV. 


[It will doubtlessly be attempted to sustain the de 
livery on the the theory that Van Rensselaer was 
Hinchman’s agent. 

Assuming he was, he had to act as such toaffect 
his principal. But the theory that he so acted is, 
as already shown, not consistent with Lincoln's 
own acts, who took Van Rensselaer’s ‘nrdividual 
receipt and bound him personally not to deliver to 
Hinchman unless he paid; who afterwards made 
demand on Van Rensselaer personally for tie re- 
turn of the securities which he says were ‘‘ deliver- 
ed to you.” 

It is, therefore, submitted, that there was no deliv- 
ery to Hinchman, actual or constructive ; the in- 
struction to Van Rensselaer not to deliver unless 
the purchase money was paid was fatal. 

2 Add. on Conts., pp. 113-115 citing. 
Baldey vs. Parker, 2 B. & C., 37. 
3D. & R., 220 


Further, that there could not be any delivery to 
satisfy the statute as long as Lincoin retained own- 
ership of or any dominion over the property, or 
even any lien thereon or rights therein. 

It has been held that a vendor, to satisfy the stat- 
ute, must surrender a@// right to stoppage in tran- 
situ. 

Story on Sales, § 276, citing Bushel es. 
Wheeler, 15 Q. B., 442. 


The delivery must be such as to put a complete 
end to all the rights of an unpaid vendor. 
2 Add. on Conts., § 554, p. 113, citing 


Cusack vs. Robinson, 1 B. & S8., 299. 


Y 


The law seems to be the same in New York. 
Shindler ws. Houston, 1 N. Y.. 261. 
Stone vs. Browning, 51 N. Y., 211. 


[t is therefore submitted that there was not any, 
and if any, not a sufficient delivery to unequivo- 
cally place the property or any part of it within 
the power and under the exclusive dominion of 
Hinchman. 


V. 


In the absence of any such delivery there could 
be no acceptance and receipt, or if there was an ac- 
ceptance there could be no receipt by Hinchman 
of the property or any part of it because of the 
personal engagements of Van _ Rensselaer tu 
Lincoln. 

If it be claimed that Hinchman acquiesced, he 
acquiesced only in that which was insufficient to 
charge him. 

As long as something remains to be done to com- 
plete the delivery by the vendor or effectuate the 
receipt by the vendee, the statute is not satisfied. 

1 Chitty on Conts., p. 555 and cases 
there cited. 

M. & T. Bank vs. F. & M. Nat’! B’k, 
60 N. Y., 40. 


And treatises and authorities cited above. 


VI. 


[t is submitted that Lincoln failed to show any 
cause of action. and that the trial Court erred : 


[In not rejecting the receipt ; : 


In not dismissing the complaint when Lincoln 


rested : 


[In not dismissing the complaint at the close of all 
the evidence : ; 


In leaving the construction of the receipt and other 
documentary evidence to the jury ; and 
. 
} 


In submiting to the jury the question whether there 
was a delivery, acceptance and receipt suffi- 
cient to satisfy the requirements of the j 
Statute. | 
> 


The propositions herein contained are covered 
by the exceptions on behalf of Hinchman (pages 
19 and 47); also by the first, seventh, eighth and 
eleventh requests to charge made on Hinchman’s 
behalf. The Court’s refusal and the exceptions 
thereto. 


Fe ee ee ee 


Further by Hincliman’s exceptions to the charge | 
as made (page 125). | 
It is respectfully submitted that the judgment | 
should be reversed. ; 


THEODORE F. H. MEYER, 
Of Counsel for Plaintiff 
in Error. 
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Supreme Court of the United States. 


CHARLES H. HINCHMAN, 
Plaintiff in Error. 


AGAINST 


Rurus P. LINCOLN, 
Defendant in Error. 
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BRIEF FOR DEFENDANT IN ERROR. 
Statement. 


This case comes before the Court upon a Writ of Error to 
the Circuit Court of the United States for the Southern 
District of New York. 

The defendant in error, plaintiff below, brougit the ac- 
tion December 5th, 1882 (p. 5), in the Cireuit Court of the 
United States for the Southern District of New York, to 
recover the sum of $18,000, the purchase price of certain 
securities, stocks and bonds alleged to have been sold and 
delivered by him to the plaintiff in error, defendant be- 
low, on July 8th, 1882, together with interest on such 
purchase price from such date of sale and delivery, 
besides costs (pp. 4 and 5). 

The complaint alleged, among other things, that the 
plain**" vas a citizen of the State of New York, and that 
the defendant was a citizen of the State of Pennsylvania, 
and that on July 8th, 1882, the plaintiff had in his posses- 
sion the securities, stocks and bonds in question. 


re 
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The answer was filed January 13th, 1883 (p. 6). It de- 
nied knowledge of plaintiff's citizenship, and denied that 
defendant was a citizen of Pennsylvania; admitted that 
on July 8th, 1882, plaintiff had possession of the securi- 
ties, stocks and bonds described in the complaint, and 
then denied each and every allegation of the complaint 
not thereinbefore admitted or denied (p. 6). 

The cause came on for trial before Hon. Alfred C. Coxe 
and a jury, at a Stated Term of said Cireuit Court, on the 
6th day of February, 1884, and on the 11th day of Febru- 
ary, 1884, the jury rendered a verdict for the plaintiff for 
$19,719 ‘p. 7). Judgment was entered July 5th, 1884, for 
$20,312.11 (p. 7), and a Bill of Exceptions was regularly 
settled and signed (p. 9 to p. 126). 

No Assignment of Errors was filed. 

On the trial it was stipulated that plaintiff was a res- 
ident of New York, and the defendant a resident of New 
Jersey, and the pleadings were amended accordingly 
(p. 9.) 

The leading facts established by the evidence, and by 
their verdict for the plaintiff necessarily found by the 
jury, and appearing in the record, are as follows: 


On April 30th, 1882, one Bothwell, being indebted to 
the plaintiff in the sum of $11,500, assigned to him the 
securities in question, subject to a claim for about $12,000, 
(which afterwards proved to be $15,000, p. 13), of Messrs. 
Wells, Fargo & Co.. by whom they were then held (pp. 
14. 12). 

On May 4th, 1882, the plaintiff, through his attorney, 
M. W. Tyler, and in presence of the defendant, paid the 
claim of Wells, Fargo & Co., amounting then to $15,000, 
and received the securities from the defendant, who, un- 
der some arrangement between himself and Wells, Fargo 
& Co., had obtained possession of them (p. 14.) 

Between May 4th and July 7th, 1882, the plaintiff had 
agreed with the defendant, who was largely interested in 
the Stormont Silver Mining Company, in which plaintiff was 
also interested, and which was also a creditor of Bothwell, 
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that that company should have the benefit of any surplus 
proceeds of the securities remaining after the payment of 
the plaintiff's debt and advances, amounting together to 
$26,500 (p. 15). 

On July 7th, 1882, Mr. Tyler, on behalf of the plaintiff, 
proposed to the defendant that he should purchase the se- 
curities from the plaintiff, and the defendant, after some 
negotiation, said ‘*I will give him $18,000, for those secu- 
rities..’ Mr. Tyler immediately consulted with the plain- 
tiff, and then said to the defendant, ‘‘ Dr. Lincoln accepts 
that offer; he will take $18,000, and give you. the securi- 
ties ; when shall we close the transaction’’? and defend- 
ant replied ‘‘come in to-morrow afternoon at 3 o’clock’’ 
(pp. 15 and 16). 

Afterwards, and on the same day, the plaintiff said to 
the defendant, ‘‘I hear you have concluded to buy the 
Bothwell securities,’’ and defendant replied ‘‘ yes,’’ and 
named the next afternoon at three o'clock as the time for 
closing the transaction, and the plaintiff said ‘‘we will 
come to-morrow afternoon at three o’clock and deliver 
them” (p. 16). 

At some time before 3 o'clock the next day, the defend- 
ant authorized one Van Rensselaer to receive the securi- 
ties or some of them. (Ex. 3, pp. 17 and 18). 

On the afternoon of the next day, July 8th, 1882, at the 
defendant's office and in his absence, the plaintiff delivered 
the securities to Van Rensselaer (pp. 16, 17), and took a 
receipt from him for them, reading : 

‘* Received of Dr. Rufus P. Lincoln the following cer- 
tificates of stocks on behalf of C. 8S. Hinechman, and tobe 
delivered to him when he fulfills his contract with Dr. 
Lincoln to purchase said stocks for $18,000,’ and then fol- 
lowed a list of the securities mentioned in the complaint 
(p. 19). 

Within a few days after it was given, the defendant saw 
the receipt which Van Rensselaer had given to the plain- 
tiff (p.58), and did not object to it, or to the form of it 
(p. 21). 
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On July 20th Mr. Tyler told defendant that they had 
delivered the Bothwell securities to Van Rensselaer, and 
he replied ‘‘ yes, that was all right’’ (p. 23). 

About August Ist, 1882, at Long Branch, New Jersey, 
the defendant said to the witness Myer, when introducing 
the plaintiff to him, ‘‘This is Dr. Lincoln, from whom I[ 
have the Bothwell securities’ (pp. 48, 45). 

At some time prior to November 20th, 1882, and doubt- 
less as early as August 24th, 1882 (Ex. C, p. 60), the de- 
fendant instructed Van Rensselaer not to surrender these 
securities to the plainttiff. and notified him that he, de- 
fendant. had an interest in them (Exs. 15 and 16, p. 38, 
and stipulation pp. 45 and 46. Ex. C, p. 60). 

A long correspondence was had between Mr. Tyler and 
the defendant, in all of which the securities were mentioned 
as the ‘* Bothwell securities.’’ and no intimation was 
thrown out that they were not the securities agreed to be 
purchased, or that the defendant did not in fact have or 
control them, but the $18,000 was never paid (Ex. 3, p. 19, 
Ex. 4, p. 20; Exs. 5and 6, p. 22; Ex. 7, p. 24; Ex. 8, p. 25; 
Ex. 9, p. 26; Ex. 10, p. 28; Exs. 11 and 12, p, 31; Ex. 13, 
p. 35; Ex. 14, p. 36). 

Thirty-one exceptions were taken by the defendant on 
the trial, some to the rulings of the Court in receiving or 
excluding evidence ; some to its refusal to adopt certain 
propositions of law, and some to its propositions of law 
as laid down, but in the absence of an Assignment of Errors 
such as is required by Sec. 997 of the Revised Statutes, it 
is impossible to know upon precisely what exceptions the 
plaintiff in error relies. 

The contest below, however, was upon two questions, 
first, whether the defendant negotiated for the purchase of 
the securities in his individual capacity or as a trustee of 
the Stormont Company, and, second, whether the alleged 
contract was valid under the Statute of Frauds 
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Points. 


I.—The Writ of Error should be dismissed because of the 
failure of the appellant to annex to the transcript of the 
record, an Assignment of Errors, as required by Sec. 997 
of the Revised Statutes. 

We are aware that this Court has not been accustomed 
very rigidly to enforce compliance with the statute, but 
we think this is a good case with which to inaugurate a 
new era. Here are thirty-one exceptions, and the appellee 
cannot know which ones the appellant intends to rely upon. 
The consequence is he must devote more or less attention 
to each, and burden the Court with a mass of matter, much 
of which may become entirely immaterial when the argu- 
ment isreached. It does not meet either the letter or spirit 
of the requirement to filean Assignment with the appel- 
lant’s brief six days before argument, since briefs of appel- 
lees, as matter of fact, are usually prepared some time 
prior toa cause being reached. Were the statute enforced 
much valuable time would be saved to Court and counsel. 


II.—The exceptions to rulings upon evidence relat- 
ing to the question, whether the defendant negotiated for 
the purchase of the securities in his individual capacity or 
as trustee for the Stormont Company, are each untenable. 

The question in such case is to whom was the credit 
given, and that was for the jury to decide. 


Wharton on Agency, § 490. 
Pentz v. Stanton, 10 Wendell, 271. 


Two of such exceptions appear on page 49, and the evi- 
dence called for was not onlv immaterial but incompetent. 
It had nothing to do with the transactions between plaintiff 
and defendant, of July 7th and 8th ; there was no offer to 
show that plaintiff ever had any knowledge of the sub- 
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jects inguired about, and both questions in fact called 
merely for the mental operation of defendant, as, aside 
from the form of the questions, it appeared on page 78 
that he himself furnished the money. 

Three of such exceptions appear on page 52. =‘ The evi- 
dence sought by the first two questions was clearly incom- 
petent, forthe reason that the records of the company were 
the best evidence of the facts,and all three questions were 
immaterial on the issue of the defendant’s trusteeship. But 
whether so or not, no harm was done, as all the facts called 
for subsequently got before the jury (See pp. 53, 54, 55, 
&c.) 

Gregg v. Moss, 14 Wall., 564. 


The ruling on page 59 was harmless. The answer was 
not responsive to the question, and the evidence was res 
inter alios, but it remained before the jury and was not 

3 stricken out. 

| It is not quite clear what the exception on page 95 points 
to, but if to the admission of the circular it came too late, 
for the circular was already in without objection (Matter 
of Morgan, 104.N. Y., 74, 86), and besides, that document 


was clearly competent for the reasons stated. It was a 
oa paper signed by defendant as an officer of the company, 


purporting to inform the stockholders of the financial con- 
dition of the company, and the omission of any reference 
to the Bothwell securities, or any interest of the company 
therein, was a significant fact bearing upon the probability 
) of defendant’s story, that prior to its date he had all along 
1° been acting for the company in referenceto them, instead 
1. of for himself. 

The evidence excluded at page 99 would manifestly have 
been improper. Instead of examining his own witness as 
to the facts, he reads a statement made by another person 
as to what the defendant had said at another time and 
place, and then asked the defendant if that was ‘‘a fair 
history ’’ of the facts. As well might counsel himself have 
put all the facts, as he claimed them to be, intro nar- 
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rative form, and then called on his client to indorse the 
statement as ‘‘a fair history.’’ It is not thought that 
the appellant will seriously insist on the legitimacy of this 
mode of examination, but if he does, it is proper to add 
that the statement was merely a repetition of what was con- 
tained in defendant's letter (Ex. 14, p. 36), already in evi- 
dence, and of his own previous oral testimony (pp. 40, 40, 
64, 65). 

There having been no érror committed in the receipt or 
rejection of evidence on the point, the verdict of the jury, 
that the defendant negotiated for the purchase of the secur- 
ities in his individual capacity, is conclusive. 

Basset v. United States, 9 Wall., 38. 
Gregg ». Moss, 14 id., 564. 
Taylor ». Angevine, 8 Rep., 643. 


III.—There was no error in the receipt or rejection of 
evidence bearing upon the question of sale and delivery. 

The receipt at page 19 was properly admitted. The de- 
fendant, in Ex. 3, page 17, admitted that he had made Van 
Rensselaer his agent to receive the Stormont stock, and it 
was competent to show what the agent did. 

The evidence on page 39 of an assessment of 25 per cent. 
was entirely harmless. It was a part of the plan all the 
details of which were afterwards given in evidence by the 
defendant in support of his defence (pp. 55, 57). 

The ruling on page 46 in no way prejudiced the defend- 
ant. On whose behalf Van Rensselaer claimed to hold the 
securities, or what he would do if the parties agreed, was 
entirely immaterial, but in point of fact the whole letter 
was already in evidence (p. 38). 

The admission of the postscript to the letter on 
page 69 was proper. Defendant had admitted that Van 
Rensselaer was his agent to receive the Stormont stock 
(Ex. 3, p. 17). That agent had given a receipt to the plain- 
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tiff (Ex. 15, p. 38). Defendant had sworn that that agent 
showed him a copy of the receipt in Tyler’s handwriting 
within a week after it was given (p. 58), and this postscript 
proved that the agent did not get the copy, and could not, 
therefore, have shown it, until more than two months after 
the receipt was given. 


IV.—The rulings of the Court upon the defendant’s 
requests to charge were right. 

The First request had been in substance charged by the 
Court (pp. 114, 115, 120, 121 and 122). 

So had the Second (pp. 121, 122). 

So had the Third (p. 122). 

The Fourth request was not sound law. 

Brown on Stat. of Frauds, Sec. 326, a, infra. 

The Fifth had been charged in terms (p. 121). 

The Sizth was in substance charged at pages 121 and 
122. 

The Seventh, Highth and Ninth had been covered by 
the charge on page 120. 

The Tenth was in effect embraced in the charge at pages 
119, 121, 122. 


The Hileventh was in substance a request to direct a ver- 
dict for the defendant, and a compliance would have 
been error on the facts stated in the recitals at the head of 
these Points, under the law as cited in Point VI, infra. 

When the Judge has already charged substantially the 
same proposition, an exception to a refusal to charge as 
requested is unavailing, 


Packalinsky v. N. Y. C., &., RR., 18 Weekly 
Di., 44. 


But none of the exceptions taken to the refusals of the 
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Court to charge as requested, can by possibility avail the 
appellant. In every instance the Court ‘‘ declined tocharge 
said request except as already charged.’’ If counsel for 
the appellant on that announcement thought that the 
Court had not ‘‘ already charged’’ the proposition in sub- 
stance, it was his duty to call the attention of the Court 
to the distinction which he claimed to exist between the 
charge as made and the charge as requested. He had no 
right to leave the Court under the impression that the 
point had already been covered, by omitting to specify 
wherein it was not covered. Such practice has always 
been condemned by the courts. 

Zabriskie v. Smith, 13 N. Y., 322, 338. 

Betz ». Conner, 7 Daly, 550, 558. 

Walsh v. Kelley, 40 N. Y., 556, 558. 

Ayrault ». Pacific Bank, 47 N. Y,, 570, 576. 

Schile ». Brokhahus, 80 N. Y., 614, 620. 


V.—The exceptions to the charge as made were ground- 
less. 

As to the first and second exceptions on page 125, there 
was a dispute as to the facts. The plaintiff swore to 
an admission of defendant on August Ist, that he then 
had the securities (pp. 43, 45), and claimed that after be 
received this information he ratified the act of Van Rens- 
selaer in delivering them to the defendant. ‘The defendant 
swore that he made no such admission (p. 61), and claimed 
that the exercise by him of dominion over the securities as 
shown by his letter, Ex. C. (p. 60), and his evidence (pp. 
89, 90), was as ‘I'rustee of the Stormont Company, and it 
was clearly for the jury to say whether he had the securi- 
ties, and if so, in what capacity he held or controlled them, 
and whether the plaintiff had approved his possession, and 
whether the circumstances proved, of defendant’s acting 
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or forbearing to act, did or did not amount to an accept- 


ance. 
Pentz v. Stanton, 10 Wendell, 271. 
Garfield v. Paris, 96 U. 8., 557, 563, infra. 


As to the third exception (p. 125) it seems to be a quibble 
on words. The Court left it to the jury to say, first, 
whether there was a contract, and second, if there was, 
whether or not the circumstances brought it within the 
requirements of the statute as explained to them (p. 115). 

As to the fourth and fifth exceptions (p. 126) the judge 
made no such charge as is professedly quoted. He 
only said that the plaintiff insisted on those propositions 
(p. 120). 

The portion of the charge referred to in the sixth excep- 
tion is found on page 122. The defendant had admitted 
authority in Van Rensselaer to receive some of the 
securities (and authority to receive a part was as good as 
authority to receive the whole, so far as the statute is con- 
cerned) and had admitted in himself possession and con- 
trol of the whole, and the clause excepted to followed a 
very full statement of the contradictory facts in proof, and 
left it to the jury to determine the position of Van Rens- 
selaer, and the force and effect of his acts, on the question 
of receipt and acceptance. 


> 


VI1.-—There having been no error in the admission or re- 
jection of evidence, and no misdirection to the jury, the 
exception tg the refusal of the Court to direct a verdict for 
the defendant (p. 47), and the exception to its refusal to 
charge the eleventh request (p. 125), that there was no evi- 
dence of a completed sale to the defendant, are without 
merit. 

W hen the plaintiff rested, every one of the facts stated 
at the head of these Points was in evidence, except the 
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single fact that defendant had seen the Van Rensselaer re- 
ceipt, and, of course, when the case was closed, all of these 
facts were before the jury, and we respectfully submit that 
these facts, if believed, justified a verdict of a completed 
sale of the securities by the plaintiff to the defendant in- 
dividually. 


First.—The testimony of Mr. Tyler and of the 
plaintiff as to, what occurred on July 7th (pp. 15, 16) 
and the testimony of the plaintiff as to the defend- 
ant’s admission of possession on August Ist (pp. 43, 
45) being believed, it is clear that’ the 
transaction was between plaintiff and _  de- 
fendant individually. Tyler said to the defend- 
ant: ‘*why don’t you buy?’ Defendant said: ‘*Z will 
give.’ Tyler said: ‘* Dr. Lincoln accepts that offer; 
he will take $18,000 and give vow the securities.” 
The doctor said to the defendant: ‘‘ I hear you have 
concluded to buy,’’ and defendant replied, ‘* Yes.’’ 
The doctor said: ‘‘When will vow close the transac- 
tion?’’ and defendant said: ‘*/ have appointed to- 
morrow ;’ and three weeks afterwards the defend- 
ant said to Meyer: ‘‘Z have the Bothwell securi- 
ties ’ 

The defendant's declarations, contained in his 
letters put in evidence by the plaintiff, touching 
the capacity in which he claimed to be acting, did 
not bind the plaintiff, or operate to weaken the oral 
testimony already given. His letters were presented 
to the jury asa part of the correspondence between 
the parties which was had after the personal trans- 
actions, and it was only the uncontradicted declara- 
tions of the defendant, and the conclusions to be 
drawn from the whole correspondence on both sides, 
which bound the plaintiff ; such, for instance, as that 
the defendant had authorized Van Rensselaer to re- 
ceive the securities, and that they had got into de- 
fendant’s possession or under his control. 
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Second.—The contract sued on was not within the 
Statute of Frauds. If the jury, upon sufficient evi- 
dence, should find that the defendant individually 
was the ‘“‘buyer,’’ and if he ‘‘accepted and received’’ 
any part of the securities, he would be deemed to 
have accepted and received in that capacity, since 
the jury would decide that there was no other con- 
tract between the parties. } 

Acceptance, in a case where the contract is fora ‘ 
specific, ascertained, chattel may precede receipt. 


Cross ~. O’ Donnell, 44 N: Y., 661, 664. 
Cooke v. Millard, 65 /d., 354, 369. 


It need not be at the time of the oral agreement. 


Jackson v. Tupper, 101 N. Y., 515, 519. 


The acceptance required by the statute is simply 
the identification and recognition of the goods in 
question as the goods which are to belong to the 
buyer by virtue of the agreement. 


Browne on Stat. of Frauds, 4th Ed.. Sec. 316 b. 


**When at the time of the sale, the thing sold is 
definite and specific, and nothing remains to be done 
in the way of preparation or selection from a mass, 
the same evidence that would prove the making of 
the sale, whereby the title would pass, will ordina- 
rily be sufficient to show an acceptance by the buyer 
such as would satisfy the statute,’’ and the accept- 
ance may be complete when the bargain is made. 


Browne on Stat. of Frauds, 4th Ed... See. 316, e. 
id. Sec. 321, a. 
Cusack ». Robinson, 1 Best & Smith, 299. 
Bog Lead Mining Co. ». Montague, Com. Bench, 
N.8., 489. 


‘*Even when the nature of the goods is such that 
something subsequent to the making of the contract, 
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in the way of acceptance by the buyer, is necessary 
to sustais the contract, that something may be in- 
ferred from his silence and failure to act, as well as 
from what he does and says. 


Browne on Stat. of Frauds, 4th Ed., Sec. 316, g. 
a | Sec. 321, e. 


A subsequent delivery is sufficient. 


Sale ». Darrah, 2 Hilt., 184. 
Boutwell ». O’ Keefe, 32 Barb., 434. 
W oodford ». Patterson, id., 630. 
McKnight ». Dunlop, 5 N. Y., 537. 


If the goods are in fact received, no matter if there 
is a dispute as to what the contract was under which 
they were delivered, the Statute of Frauds which re- 
quires acceptance and receipt, is complied with and 
the contract validated. The verdict of the jury de- 
termines what the contract was, and that the receipt, 
if found, was under that contraet. 

Browne on Stat. of Frauds, 4th Ed., Sec. 326, a. 

Tompkins ». Straight, 17 C. B., 697. 

S. C. 25 L. J., C. P., 86. 

Benjamin on Sales, Sec. 170. 


After acceptance by the buyer, delivery to a car- 
rier designated by him will answer the requirements 
of the Statute. 

Cross v. O’ Donnell, 44 N. Y., 661. 


A. ordered books of B. to be delivered to C., who 
was to forward them to D. Held, that a delivery to 
C. was a good delivery to A. and an acceptance by 


him. 


Dyer ov. Forrest, 2 Abbt., 282. 


Goods bought on an oral order were shipped to 
defendant. They were received by another who 
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took charge of them. They were seen in his pusses- 
sion by defendant, who made no objection, and 
were distributed as prizes at a fair of an association 
of which the defendant and the receiver were mem- 
bers. Held, that there was evidence sustaining a 
verdict that the receiver was authorized to ‘* accept 
and receive’’ for defendant. 


Wilcox Silver Plate Co. ». Green, 72 N. Y., 17. 


If the buyer has taken possession, and merely re- 
mains under an engagement restricting his use or 
disposition of the goods until payment of the price, 
that restriction will not, it seems, be deemed incon- 
sistent with his having received them so as to con- 
clude the contract. 

Browne on Stat. of Frauds (4th Ed.), Sec. 317 a. 


It is not necessary that the ¢/tle actually pass at 
the time of delivery. 


Pinkham »v. Mattox, 53 N. H., 600. 
Doudsley v. Varley, 12 Ad. & El., 632. 


Dealing with a commodity as if it was in his pos- 
session, is evidence of receipt. 
Chaplin v. Rogers, 1 East., 192, 195. 


Retaining and using property after its receipt is 
an acceptance. 
Matter of Hoover, 33 Hun, 553, 555. 


‘‘If the vendee does any act to the goods—of 
wrong, if he is not the owner of the goods, and of 
right if he is the owner of the goods—the doing of 
that act is evidence that he has accepted them.”’ 


Parker ov. Waltis, 5 E. & B., 21. 
‘* The law is well settled that an acceptance suffi- 


cient to satisfy the Statute may be constructive, the 
rule being that the question is for the jury whether 
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the circumstances proved, of acting or forbearing 
to act, do or do not amount to an acceptance within 
* the Statute. * * * Questions of the kind are 
| undoubtedly for the jury, and it is well settled that 
» any acts of the parties indicative of ownership 
by the vendee, may be given in evidence to show the 
receipt and acceptance of the goods, to take the case 
out of the Statute of Frauds.”’ 


Garfield ». Paris, ¥6 U. 8., 557, 563. 


Under these authorities there was, in the 

case at bar, ‘‘acceptance’’ at the time the contract 

was made because, the securities were definite and 

specific, and were identified and recognized by the 

defendant as those which but a few days before he 

had had in his posession and had delivered to the 

: plaintiff, and the object of the contract was to re- 

store them to the defendant discharged of the plain- 
tiffs claim. 

There was also ‘‘acceptance’’ after the securities 
passed from the plaintiff's possession, because the 
defendant admitted that he had ‘‘the Bothwell se- 
curities;’’ and after he had seen Van Rensselaer’s 
receipt specifying them, he directed that gentleman 
not to surrender them to the plaintiff. 

‘‘Acceptance’’ was also shown by his retaining con- 
trol of the securities during the long correspond- 
ence which ensued, and until suit was _ brought, 
without once intimating that they were not what 
he. had bargained for. 

‘* Lapse of time connected with other circumstan- 
ces may show an acceptance.’’ 


Bushel ». Whelee, 15 Q. B., 442. 

' ‘* Detention of the goods for a long and unreason- 
able time by the vendee, is evidence that he has ac- 
cepted them.”’ 

Parker ». Wallis, 5 E. & B., 21. 
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That there was ‘* receipt’’ by the defendant is ev- 
ident from his admission that he had the securities, 
and from his assuming control of them and_prohib- 
iting their delivery to plaintiff. 

It does not avail the defendant to say that he had 
them, or exercised dominion over them, as a trustee, 
since the verdict of the jury as to what the contract 
was determined in what character the securities 
were received or dealt with. (Browne, supra, Sec. 
326, a.) | 

Nor does it avail him to say that the delivery by if 
plaintiff to Van Rensselaer was not, in view of the 
form of the receipt, a delivery to the defendant, for 
it was entirely competent for the plaintiff, after he i 
learned by the defendant's letter of July 22d (p. 17), 
that Van Rensselaer had been previously authorized 
to receive the securities for the defendant, to treat { 
the delivery of July 8th asa delivery to:defendant, | 
and to notify defendant of that fact, and this he did 
by the letters of his attorney, of July 24th (p. 28) 
and August 3d (p. 31). And even if Van Renssel- 
aer be considered as the agent of the plaintiff, the 
plaintiff had the right to adopt and approve his acts 
in surrendering possession or control to the defend- 
ant, and that he had done so was evidenced by his i. 
commencement of this action on the contract, and not | 
for a conversion or to recover the securities. 


/ 


VII.--The judgment should be affimed with costs. 


A. C. BROWN, 
Of Counsel for Deft. in Error. 
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IN THE 


SUPREME COURT OF THE UNITED STATES, 


Plaintiff in Error. 
October ‘Term, 
(if (ti A —-~ Tv te 
gainst | 1887, No. 77. 


CHARLES S. HINCHMAN, 


Rurus P. LINcoLy, 
Defendant in Error. 


Brief in reply for the Plaintiff in 
x Error. 


. I. 


With reference to the first point made by the 
" learned counsel for the defendant in error, it is sub- 
mitted, that nothing has been shown to take this 
case out of the rule laid down by this Court in 
School District of Ackley vs. Hall, 106 U. 8., 428. 


It. 


In his presentation of the case on its merits, the 


learned counsel for Lincoln seems to lay particular 


stress upon the question which arose on the trial 


as to whether Hinehman acted in his indi- 
vidual capacity or as Trustee for the Stormont Com- 
pany, and the determination of that question by the 
jury as shown by their verdict, but it is evident that 
this determination cannot be upheld, if on the facts 
proven, the trial Court was wrong in throwing the 
burden of proof on the defendant. In this connee- 
tion it is submitted that the statement of the case 
made on behalf of the defendant in error does not 
show all the facts which bear on this question and 
appear upon the record. 

The complaint in this action shows that Lineoln 
agreed with reference to the very subject of this dis- 
pute that he would pay over to the Stormont Com- 
pany any surplus derived in any way from the 
securities after having reimbursed himself in about 
$26,000 and interest for certain advances made by 
him to and for account of Bothwell. 

Complaint fol. 10, pp. 4, 5. 
T'vler's testy., pp. 14, 15. 


This agreement it appears was made about 
the 4th of May, I882, by Hinehman . on 
the one hand, and ‘Tyler .under authority 
from Lincoln on the other (p. 15). It appears 
that Tyler, who was employed by Lincoln (p. 10), 
knew that Hinchman acted in a representative ca- 
pacity, for he testified (p. 13) referring to Hinch- 
man. ‘*He wished Dr. Lincoln would make 
some arrangement with the Slormont Company 
* * * if they would surrender the securities.’’ 

Hinchman testified. and it was not met on rebut- 
tal, that he was President of the Stormont 
Company and that Van Rensselaer was its secre- 


tary and treasurer and that these facts were 
known to Tyler & Lincoln (p. 53). 

[In view of which it was error for the Court below 
to exclude the testimony offered on behalf of Hineh- 
man to show for whom he had acted in getting 
the securities, and in subsequently, on May 4, ’82, 
surrendering them to Lincoln. 

[t also appears, that, on, or about, the 3dof May 
Hincliman and Van Rensselaer were appointed a 
committee to devise and carry out some plan for re- 
heving the Stormont Company of its embarrassment 
occasioned by the defaleation of Clark & Bothwell, 
who misappropriated 376,000 of its assets and al- 
lowed debts to accumulate and ripen into judg- 
ments, on one or more of which executions had been 
issued, whereunder levies had been made on the 
company’s properties in Utah. 

Def. Ex. D, pp. 61, 62. 


Further that this committee finding the aggre- 
yate amount of judgments much in excess of the 
amount supposed, bought in the property at execu- 
tion sale, aut secured assignments of certain other 
judgments, with money raised by them for the 


purpose; thereupon created a new company under 
the laws of Utah and caused the property so 
purchased to be conveyed to that company and 
that on or about duly 1, 1882, the holders of 
the old company’s stock were by circular, invited 


to participate in the reorganization on the basis 
of a provata contribution of 25 cents per share, 
payable before July 22d. 

Hinchman and Van Rensselaer acting as com- 
mittee and as directors and officers of both the old 
and new concerns. 

This cireular after referring to the indebtedness 


of Clark & Bothwell contains the following pas- 
sage: ‘*The probability of realizing any such sum 
‘‘ from the assets of the firm is very slight. At 
‘“the same time we intend to oblain every thing 
* nossible.” (Pf. Exh. 14 pp. 92, 93, 94). 

Lincoln & Tyler knew all these facts ; there is no as 
conflict of evidence on that question. . 

It further appears that Lincoln complained he 
sold ‘‘his position’? with reference to the same 
subject matter in respect whereto he had bnt a few 
days before the alleged sale, dealt with Hinchman 
only in his capacity as trustee for the Stormont e 
Company and finally that all the conversations 
prior to August Ist, on which Lincoln relies were 
had with persons who were Stormont Company’s 
officers or directors, at the Stormont Company’s 
office and that at that same office Lincoln delivered 
the secnrities to Van Rensselaer who was the Stor- 
mont Company’s Treasurer and Secretary, a mem- 
ber of the Board of Directors and one of the reor- 
ganization committee. 

It is submitted that these facts raise a_pre- 
sumption in favor of Hinchman’s contention which 
was strengthened by the letter of July 22, written 
by Hinchman to Lincoln (P/f’s Earh. 3, pp. 17, 
18), for the verbal communication therein referred 
to related (as showa by the letter) tothe receipt of 
old Stormont stock without at the same time ex- 
acting payment of the pro rata contribution,and was 
between persons charged withcarrying out the plan , 
of reorganization ; the inference is therefore, that 
it was between them in their representative charac- 
ters whether as officers of a company or as commit- 
teemen. 

[It is submitted that in view of what thus ap- 
pears, the burden was on Lincoln to prove that 
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Hinchman did not act in a representative capacity 
and that the trial Court erred in charging the jury 
to the reverse effect. 

Lincoln was, in view of these facts, not justified 
in dealing in the matter complained of with Hinch- 
man as a principal. 

Had Hinchman made a part payment, and Lin- 
coln failed to deliver the securities, and the facts 
otherwise had been the same, there could be no 
doubt that the Stormont Company might have held 
Lincoln liable. He had sufficient information to 
put him on his inquiry. 

Wright os. Cabot, 89 N. Y., 570. 


W here goods are purchased on credit by a known 
agent for the use of his principal, the presumption 
is. that credit was given to the latter. 

Butler vs. Evening Mail Ass’n, 61 N. 
Y., 634. 
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It would seem, however, that the question 
whether Hinchman acted in one capacity or another 
loses some of its importance, if as the plaintiff in 
error contends : 

There was not any, and if any, not sufficient evi- 
dence to prove by acts of the parties such. a deliv- 
ery, acceptance and receipt as to unequivocally 
place the secureties within the power and under 
the exclusive dominion of Hinchman, and that 
therefore, the trial Court ought, as a matter of law, 
to have non-suited Lincoln or directed a verdict for 
Hinchman. 


[t is respectfully insisted that the facts proven 
and relied on by the learned Counsel for Lincoin do 
not sustain him in his counter propositions. 

On the question whether Van Rensselaer acted 
as Hinchman’s agent in receiving the securities 
the learned Counsel relies on plaintiff's Exhibit 3 


(pp. 17, 18). 

This is the letter dated July 22nd, 1882, 
written by Hinchman to Lineoln, above — re- 
ferred to, which showed, if any, onlv a limited 
authority in Van Rensselaer, to receive par- 
licular stock for specified purposes, and pnoth- 
ing to warrant the conclusion that Hinchman had 
conferred on Van Rensselaer any authority to act 
for him as an individual; that this particular stock 
happened to be part of the securities which Lincoln 
said were the subject of a bargain between himself 
and Hinelhman., is jmmate rial. beeause the purposes 
for which Lincoln claimed to have delivered to 
Van Rensselaer, a// of the securities, and those for 
which Hinchman wrote him VanRensselaer might 
have received a particular pait,are widely different. 

Van Rensselaer could not bind Hinchman if he 
received more than, or the particular securities for 
purposes other than, those specified by Hinechman ; 
the same reasons render untenable the elaim that 
it was competent for Lincoln, after receiving the 
letter of July 22nd, to treat the delivery to Van 
Rensselaer as a delivery to Hinchman under the al- 
leged verbal agreement of sale. 

The learned counsel! for Lincoln seems to realize 
that Lincoln’s own evidence does not sustain but 
refute the theory that «Van Rensselaer acted as 
Hinchman’s agent in receiving the securities, and 
he therefore claims in effect that outside of this 
question the evidence is sufficient to sustain the 


verdict and argues that if Van Rensselaer be con- 
sidered the agent of Lincoln, then Lincoln had the 
right to adopt and approve his acts, but it is quite 
evident that this claim can be available only if 
there was satisfactory evidence that Lincoln or 
his agent delivered and Hinchman accepted and 
in fact received the securities. 

All there is in the record that could possibly be 
of any advantage to his contention on these points, 
was stated by the learned counsel, in a very con- 
cise and adroit form, on pp. 3 and 4 of his brief, 

After reciting the receipt the counsel Says: 

‘* Within a few days after it was given, che de- 
‘*fendant saw the receipt which Van Rensselaer 
‘had given to the plaintiff (p. 58) and did not ob- 
‘ject to it, or to the form of it (p. 21).” 

“On July 20th, Mr. Tyler told defendant that 
** they had delivered the Bothwell securities to 
‘* Van Rensselaer, and he replied: ‘* Yes, that was 
‘all right’ (p. 23),”’ 


‘About August 1, 1882. at * * * the de- 
‘fendant said to the witness Meyer, when 
‘introducing the plaintiff to him: ‘This is 


‘ Dr. Lincoln, from whom I have tte Bothwell 
‘* securities’ (pp. 43, 45).”’ 

‘“At some time prior to November 20th, 1882, 
‘‘and doubtless as early as August 24th, 1882 (Ex. 
C., p. 60), the defendant instructed Van Rensse- 
‘lear not to surrender these securities to the 
‘plaintiff, and notified him that he, defendant, 
‘had an interest in them (Exs. 15 and 16, p. 38, 
‘and stipulation pp. 45 and 46, Ex. C p. 60).”’ 


o 


‘*No intimation was thrown out that they were 
‘not the securities agreed to be purchased, or that 
‘the defendant did not in fact have control of 


* 
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‘them.’’ 


[t is submitted that these facts, adopting them as 
stated by the learned counsel, are not evidence of 
either an acceptance ora receipt by Hinchman of 


the securities. 


There was no obligation on Hinchman to object 
to the receipt and no reason, therefore, why he 
should, the receipt was insufficient to charge him. 

Silence or forbearance to act become elements 
only when there is a duty to speak or act. 


Lincoln conld not prove acceptance and receipt 
or either by words spoken by Hinchman unless he 
proved acts in addition. 

In the case of Dedrich ef a/. against Leonard (N. Y. 
Supreme Court) decided in November 1886, and 
reported in 3 N. Y., State Rep., 780, it ap- 
peared that an oral agreement had been made 
between the  plaintif— and defendant for 
the sale by the former and purchase by the lat- 
ter of a certain quantity of hickory sticks called 
“butts.” The plaintiff procured the butts and 
pursuant to the ‘agreement took them down to a 
point on Lake Champlain and notified the defend- 
ant, who afterwards came over and with the plaint- 
iff measured them. The evidence was contradicto- 
ry as to what was said at that interview. 

The plaintiff claimed that the defendant had pro- 
nounced the butts ‘‘all right,’ and ordering a 
boat to ship them, had c«.ignated the property to 
be shipped as the butts ‘‘which I bought from 
Dedrich & Burgess.”’ 

The defendant claimed that he had pronounced 
the butts unsuitable, the place inconvenient and 
had refused to accept them. 

There was a judgment for the plaintiff, but on 


appeal the judgment was reversed. The Cour 
saying: We are satisfied that there was no act of 
the defendant which showed an acceptance and 
reception of the sticks. 

Thus he was not bound by the verbal agreement 

ete adopting the plaintiffs testimony as 
correct * * * everything remained in words, 
nothing was done. The defendant received no 
part of the goods, and took possession of no part. 


Also Brabin vs. Hyde, 32 N.Y., 519, 522. 


On referring to Defendant's Exhibit ‘** CG.’ (p. 
60), which is relied on to prove that Hinchman 
dealt with the securities and refained them, (not- 
withstanding there was no proof that he ever 7re- 
ceived them), it will appear that the latter, 
as president of, or trustee for, the Stormont Com. 
pany claimed an equitable interest in the securities 
for the benefit of the Stormont Company and 
notified Van Rensselaer not to part with their 
possession until directed by a Court what to 
do with them, assigning as a reason, that Lin- 
coln had disavowed the agreement of May 34d, 
or 4th, which preceeded the alleged contract of 
July 7th or 8th, and was independent thereof, 

[t is perfectly evident that this letter or notice 
did not amount to such adealing with the seeuri- 
ties us to make the alleged contract for a sale and 
purchase of Lincoln’s ‘‘ position’’ binding upon 
Hlinchman or to render him individually liable. 

There was no act of ownership but only a claim 
of an equitable interest for the benefit of a third 
party. 

There is no evidence that Hinechman individually 
or Otherwise did any other act. 

[In this notice Hinchman asserted some right un- 
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der an agreement which Lincoln concedes existed 
at the time the alleged contract of sale was made. 

In the matter of Hoover 33 Hun, 553, a bailee in 
possesion of property, with power to sell and apply 
on his debt, subsequently verbally agreed to take 
the property in satisfaction on the debt; later 
on he sold the property and claimed a deficiency. 
The Court held that the sale by him of the pro- 
perty was not evidence of ownership as it was 
consistent with his rights as bailee, and did not 
permit the conclusion that he had by any act 
accepted the property under the oral agreement of 
sale. 

This case, tho’ cited by the learned counsel, 
seems to fully sustain Hinchman’s position. 

There must be some act én recognition of the 
alleged verbal contract. 

None of the authorities cited by the learned 
counsel for Lincoln are in conflict with these pro- 
positions. 

[n the case reported in 12 Ad. and Ml.. 632 the 
buyer received tlie goods weighed and repacked 
them and mixed them with his own. 

In the case reported 53 N. H., 600 a piano was 
sold on installments, there was no dispute, on the 
facts that the buyer had possession of the piano 
and had used it and paid one or more install- 
ments. 

In the case reported in | Kast.,192, 195, the buy 
er resold toa third party part of the goods while 
they remained in the custody of the seller. 

In the case reported in 5 E. & B 21 there was a 
dealing with the goods more extensive than was 
necessary to ascertain their condition. 

In Garfield os. Paris 96 U. 8. 557, it was proved 
and not denied that the buyer had received eer- 
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tain labels and the contention was that receipt of 
the labels did not take the case out of the statute 
of frauds, as the buyer had a right to object to the 
quality of the goods. Butit was also shown that 
the buyer had by correspondence affirmed the bar- 
gain and after receiving the goods had resold them 
without making objection to their quality. 

In Wilcox S. P. Co. os. Green 72 N. Y. 17 it 
Was proven that the goods were received by a third 
party and appropriated to the purposes for 
which they had been bought (premiums at a fair) 
with the knowledge of the buyer. 


The foregoing, it is submitted, also disposes of 
the last statement of Lincoln’s counsel. 

Hinechman was under no obligation to disprove 
what Lincoln was required and failed to prove. 


IV. 


W hile if is submitted that the foregoing presents 
complete answers to the various claims of Lincoln’s 
counsel, it will not be improper, in view of the 
somewhat involved argument, to call attention to 
certain facts which appear on the record, and to 
ceriain Omissions to prove what Lincoln ought to 
have proved. The additional facts are : 

The verbal admission alleged to have been made 
by Hinchman was denied by him (p. 61) and his 
witness (p. 104) and only supported by Lincoln’s 
own testimony. 

Lincoln himself did not rely apon the alleged 
verbal admission and did not believe that the secur- 
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ities had been, in fact. surrendered to Hinchman, 
and had not ratified, and did not ratify such sur- 
render, if he believed one had been made. 

(See PIf?'s Exh. 15, p. 38.) 

More than three months after the alleged verbal 
admission. Lincoln made a demand in writing on 
Van Rensselaer, personally, for the return of ,the 
securities which “ were delivered fo vou on July 
8th.’’ 


On Noy. 20, five days before the commencement 
on this action, Van Rensselaer held the secur- 
ities. 

PIffs Exh. 10, pp. 38, 39, 

Which was admitted under stipulation (p. 44), 
and is Van Rensselaer’s reply to Lincoln’s demand, 
wherein he says: ‘7 hold” the securities. The 
verb is in the present tense. 


The omissions are: 


There is not a seintilla of evidence that Lineoln 
ever, prior to the commencement of this action, or 
at any other time, released Van Rensselaer from 
his personal obligation not to deliver to Hinechman, 
unless he paid. 

There is, also, no evidence whatever that Van 
Rensselaer ever, parted with the securities, he held 
them on Nov. 20. 

The presumption of continuance is not, in any 
wise, met or overcome. 

The claims made by the learned counsel, on the 
one hand, that Lincoln, assuning he had the right 
had elected to treat the delivery to Van Rensselaer 
as a delivery to Hinchman, under the verbal agree- 
ment; and, on the other hand, that he Van Rensse 
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oS laer had surrendered to Hinehman, and that Lin 
: coln had approved such surrender —~by commencing 
this action, are both equally groundless. 


—— -— 


, V. 


As there may be an acceptance without a receipt 
‘ and a receipt withont an acceptance, both must be 
} proven. 
Cross 7s. O' Donnell, 44 N. Y., 661. 
Cooke os. Millard, 65 N. Y., 354. 
, 


Whether in view of the character of the property 
, there Was an acceptance in such a sense as to estop 


Hinchman from disputing ihat the seeurities deliv- 
ered to Van Rensselaer were the ‘* Bothwell seeuri- 


ties,’ will not be considered, though there is ample 
room for argument; assuming, that tn fact they 
were, there was no proof of any such acceptance as 


amounted co a recognition of the alleged COnl- 


tract—no proof of any delivery on Lincoln's part, 
and no proof that Hinchman ever, in fact, 


received 
the securities : 


in short, no proof sufficient in law 
to sustain the allewed cause of action. 

The case is controlled by the documentary evi- 
dence, (chief among which is the receipt,) the legal 
effect Whereof is fatal to Lineoln’s claims. 

[t was for the Court to withhold the 


t 


facts from 
the jury when they were not such as could, in law, 
warrant a finding of delivery, acceptance and re- 
celpt. 


It would seem that Lincoln's claims in this case 
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are just such as the statute of frauds Was intended 
to prevent the enforeement of. 
Browne on Stat. of frauds, $ 321. citing. 
Norman os. Phillipps, 14 M. & 
W., 277. 


Stone vs. Br ywhoing, 68 N.  & 604, 


VI. 


Among the authorities cited by the learned coun- 
sel are several on points, which it is submitted to 
not arise in thiscase but others that seem to require 
allusion. 

In Cusack vs. Robinson 1 B & 8., 299, the buyer 
in writing requested the sellers to take back the 
goods, and failing in that asked them to sell them 
for him. 

There was a non-svit but on appeal the Court (Ex- 
chequer Chamber) said that there was sufficient ev- 
idence to go to the jury. 


Dodsley vs. Varley 12 Ad & E}. 632, isnot in con- 
flict with the proposition that there cannot be a re- 
ceipt while vendor's lien continues for the Court 
held in that case that the lien was gone. 


In Bushell vs. Wheeler, 15 Q. B., 442, the defen- 
dant bought goods on three months credit and or- 
dered them to be shipped to Bristol where they ar- 
rived and were allowed to lay in a warehouse till 
after the credit expired, when the buyer refused 
to accept or receive, the Court held that the lapse 


of time raised a question for the jury. One of- 


the Judges is reported to have said, that for that 
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reason the case could not be tested by the rule 
that the vendor must surrender the right of stop- 
page in transitu. 

There seems to have been different conceptions 


of the decision in that case; it is quoted and 


partly explained in 


Morton os. Tibbett, 15 Q. B., 428. 


In the case.of Dyer os. Forrest, 2 Abb. Pr., 282, 
the question was whether the defendant, acting for 
his son whose name and residence he did not dis- 
close, was individually liable for goods ordered and 


delivered as directed him—there was proof that 


the goods were received by the defendant’s son 


Brief of F. A. Sherman for def., p. 283. 
The action was one not on contract butona 
quantum valebent. 
It is only another illustration of the same prin- 
ciple which governed Wilcox 8. P. Co. vs. Green 
(Supra). 


All of which is respectfully submitted. 


THEODORE F. H. MEYER, 
WAYNE MacVEAGH, 


Of Counsel for Plaintiff in Error. 
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Supreme Court of the United States. 


——— 


CHARLES 8S. HINCHMAN, 
Plaintiff in Error, 
and Defendant below. 


AGAINST 


Rurus P. LINcoLNn, 
Defendant in Error, 
and Plaintiff below. 


cE tn SE LER en — ne 


Brief for Defendant in Error in Reply. 


The Statement of Facts in the Brief of the Plaintiff in 
Error is faulty and misleading, in that 


First.—W hile on pages 1 and 2 it represents the Stor- 
mont Company to have been a creditor of Bothwell, and 
states that Dr. Lincoln, after obtaining the ‘* Bothwell 
securities’? from Hinchman, consented that their proceeds, 
after payment of the debt due to Lincoln, should go to the 
Stormont Company, it omits the facts (very material in 
view of the argument presented in the Points), that Both- 
well had other creditors, including Hinchman himself 
(pp. 15, 65, 81), and that the arrangement which Lincoln 
assented to was that other companies as well as the Stor- 
mont were to have the benefit of any surplus (p. 15). 


Second.—On page 2 it is stated that Hinchman ‘* with 
the assistance of’’ Cochran and Walter Hinchman ‘*‘ raised 
money to pay the debt”? to Wells, Fargo & Co. The evi- 
dence on the subject is found at pages 78 and 80 of the 
record, and is, we submit, that Hinchman paid Wells, 
Fargo & Co., with his own money. 
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Third.—lIt is stated on page 3 that Hinchman went to 
New York at the request of the officers and directors of 
the Hite Company, to consult with them about the claim of 
the Stormont Company against the Hite Company, and 
that ‘‘then and there occurred the conversation that forms 
the basis of this controversy.’’ The impression intended 
to be conveyed is that the transaction between Tyler and 
Hinchman was part and parcel of the conversation about a 
settlement between the Stormont and Hite Companies, 
Hinchman’s evidence on the subject is to be found at pages 
50 and 51 of the Record, and a perusal of it shows that the 
transaction between Tyler and Hinchman occurred after 
the consultation on the subject of the settlement ; after 
Hinchman had left the room where the Hite directors were 
sitting, and when there could have been no possible con- 
nection between the two matters. Indeed,an entirely differ- 
ent scheme by which the Stormont Company was to get its 
money from the Hite Company,was then under advisement, 
namely, by the issue and sale of Hite Company bonds 


(p. 50). 


Fourth.—The statement on page 3 that Hinchman on 
July 20th supposed that Tyler referred only to the Stor- 
mont stock when he informed Hinchman that ‘‘ he had de- 
livered the securities to Van Rensselaer,’’ is not warranted 
by the evidence. Van Rensselaer gave Tyler a receipt on 
July 8, reciting precisely what ‘‘the securities’? were (p.19), 
and Hinchman says he saw a copy of that receipt ‘‘ with- 
in a week’’ afterwards (p. 58). He must therefore have 
known on July 20th just what had been delivered to Van 
Rensselaer twelve days before, and if we refer to Hinch- 
man’s letter to Van Rensselaer on page 60, it is perfectly 
apparent that from the first Hinchman was dealing with 
all the ‘‘ Bothwell securities,’ and not merely with the 
Storment stock which formed a part of them. 


Fifth.—Other inaccuracies as to facts will be noticed 
hereafter. 


Reply to Mr. Mac Veagh. 


I.—Counsel for the plaintiff in error utterly fails to show 
that ‘‘ there was no sufficient proof of the contract declared 
on to warrant a submission of the case to the jury, anda 
verdict for the plaintiff.”’ 


The presumption being that the trial Court was 
correct in submitting the case to the jury, we shall 
not attempt to show affirmatively that it was cor- 
rect, but shall confine ourselves strictly to a consid- 
eration of the errors alleged by the appellant’s coun- 
sel. 

His first proposition is, thatthe trial judge prac- 
tically cast the burden of proofas to the nature of 
the contract declared on upon the defend- 
ant. He admits that the judge properly 
charged the jury that thefact that the con- 
tract was made was to be proved affirmatively by the 
plaintiff, but he insists that the judge should have 
gone further and instructed the jury that the burden 
was on the plaintiff to show that the contract was 
with the defendant individually and not as a trustee 
of the Stormont Company. 

Now, as the contract declared on was a contract 
with the defendant individually, as was clearly 
stated to the jury by the Court at page 115 of the 
Record, it is difficult to see why the charge as made 
did not cover the whole ground, and it will be ob- 
served that no exception to this portion of the 
charge was taken on the trial, and no request made 
to the judge to change or amplify it. But by way 
of illustrating his point, counsel quotes another por- 
tion of the charge (p. 115), to the effect, that a person 
dealing in a representative capacity is bound to dis- 
close that fact or be presumed to be acting in his 
individual capacity, unless the person with whom he 
is dealing, taking everything into consideration, 
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knows or ought to know that he is dealing in a rep- 
resentative capacity, in which case the presumption 
is overthrown, and counsel claims that while this is 
the proper rule of law in cases where the parties are 
dealing for the first time, itis not the proper rule 
when one party has ‘‘frequently and recently ”’ 
dealt with another in ‘‘ a confessed aud known rep- 
resentative capacity,’’ as he states was the case here. 
There are three answers to this claim. First, No 
exception was taken to the charge quoted and no re- 
quest was made to alter or extend it. Second, If 
the defendant had dealt with the plaintiff ‘‘ frequent- 
ly and recently ” in a ‘‘confessed and known repre- 
sentative capacity,’’ then the case was within the 
exception stated in the charge, for the plaintiff 
‘*knew or ought to have known that the defendant 
was so dealing,’’ and the charge covered the exact 
state of things as it is claimed to have existed ; and, 
Third, the Judge could not have gone any further 
than he did without invading the province of 
the jury, whose right and duty it was to 
determine whether or not the plaintiff ‘‘ knew or 
ought to have known”’ that defendant was dealing 
in a representative capacity. 

Neither when the plaintiff rested, nor at the close 
of the whole case, was the testimony such that the 
Judge could say that there was no evidence that 
the defendant had dealt with the plaintiff in his in- 
dividual capacity. It is not true, as stated by coun- 
sel on page 8 of his brief, that thedefendant, ‘‘as the 
known representative of the Stormont Company, had 
sought to obtain from Lincoln an interest in the pro- 
ceeds’’ of the Bothwell securities, or that he ‘‘ per- 
sisted in his negotiation on behalf of his company 
until Tyler agreed to try to persuade Lincoln to make 
the arrangement,’’ the fact being that prior to May 
8d, and while Bothwell was indebted to him individ- 
ually (pp. 78-80), he individually obtained posses- 


+ 
sion of the securities which he supposed belonged to 
Bothwell, by paying off Wells, Fargo & Co.’s lien 
with his own money (pp. 78, 79), and’ that then, 
when he discovered that the securities were Lincoln’s 
and not Bothwell’s, and must be given up, he ob- 
tained a consent from Lincoln that after payment 
to himself (Lincoln) of the debt due him, any sur- 
plus of the proceeds of the securities should go, not 
to the Stormont Company, but to that company 
‘‘ and the other companies who were creditors of 
Clark & Bothwell’ (pp. 15, 27). In that transac- 
tion from the beginning defendant acted for no one 
but himself, and when defeated in his effort to secure 
his own debt, he did the next best thing for himself, 
by getting as much as he could for a company in 
which he held about one-fifth of the stock (p. 74). 
Of course he could not ask Lincoln to give him indi- 
vidually the benefit of the surplus, for Lincoln was 
interested in the Stormont and the other companies 
to which Bothwell was indebted, and if he was to 
give away the surplus, he would naturally prefer to 
give it to those companies rather than to Hinchman. 
It is true that Tyler said to Hinchman, ‘‘why don’t 
you buy the securities and get rid of them,’’ but 
counsel does not quote the whole of the remark. 
Tyler said (page 15): ‘‘ You are a large loser by 
this Stormont Company. Dr. Lincoln will sell out his 
claim at a discount. Why don’t you buy the se- 
curities and get rid of them.’’ Obviously the idea 
intended to be conveyed by Tyler, and which was 
conveyed, was, that Hinchman could get the securi 
ties for less than they were worth; could make a pro- 
fit by selling them again, and could thereby, to some 
extent at least, make up the losses he had sustained 
individually. That Hinchman had been a large loser 


by his purchase of Stormont Stock from Bothwell, 


is evident from his admissions at page 79, and Lin- 
coln offered to sell for $18,000, securities which 
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represented $26,500 to him, and which all the 
parties seemed to consider would sell for more than 
the latter sum and realize a surplus. There was, 
therefore, a good reason why Tyler should make just 
such a proposition to Hinchman, and why Hinch- 
man should ente:tain it, and in view of the form of 
the whole proposition, and the reason for it, even 
without emphasizing the *‘you’’ employed by Tyler 
and the ‘‘I*’ employed by Hinchman, the strained 
argument of counsel on the words ‘tand get rid of 
them,’’ is without the s'ightest merit except as an 
exhibition of great ingenuity. 

It is not true, as stated bv counsel on page 9 of his 
brief, that ‘‘ it was conceded that Hinchman had pre- 
viously been negotiating for the securities as a trustee 
for the Stormont Company,’’ for Mr. Tyler, who had 
charge of the matter of getting the securities from 
the defendant for the plaintiff (p. 43), stated emphati- 
cally at page 29 that prior to Hinchman’s letter of 
July 22d (p. 17), which was written two weeks after 
the agreement for purchase, ‘* the intimation that he 
was dealing as a trustee in the Stormont Company 
had never been made or suggested.”” And we may 
say just here, in passing, that it is difficult to see 
why this declaration, especially when coupled with 
the other statements accompanying it on page 29 of 
the record, to the effect that Hinchman’s pretense 
that he had dealt with Tyler in the capacity of trustee 
was utterly false and an afterthought, is not a com- 
plete denial of the statement of Hinchman at page 
55 that at some time, though he did not Know when, 
Tyler had been told by him that he would never act 
in any other capacity than as a trustee of Stormont 
affairs, notwithstanding counsel’s claim that Tyler 
had not denied the statement. 

Nor is it true, as stated on page 11 of the brief, 
that defendant had no motive for buying the stock 
individually. We have already had occasion to re- 
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fer to his evidence at page 79 of the record, where, 
notwithstanding his testimony at page 48, that he 
never had any individual transactions with Bothwell, 
he admitted that it was a fact that he bonght his 
Stormont stock of Bothwell, and that Bothwell 
swindled him in selling it to him. Now if we allow 
these contradictory statements of the defendant to 
offset each other, there still remains the uncontra- 
dicted statement of Tyler at page 15, that defendant 
was ‘‘a large loser by this Stormont Company,’’ and 
if this was so, and Lincoln offered him securities 
which were deemed valuable, for $8,500 less than 
they cost Lincoln, there seems to have been a pretty 
apparent motive in Hinchman for buying them. 

W hen, therefore, the plaintiff rested his case, there 
was Tyler’s evidence that prior to July 7th, the date 
of the agreement to purchase, he did not know and 
had not heard that defendant had acted or had claim- 
ed to have acted as trustee of the Stormont Company, 
and the fact was in that Hinchman had a very good 
reason for desiring the securities, and the further 
fact that in the transactions between Tyler and 
Hinchman, and Lincoln and Hinchman, not only no 
reference was made to a representative capacity, but 
the personal form of offer and acceptance was used, 
and opposed to this the only evidence as to a repre- 
sentative capacity was Hinchman’s letter of July 
22d, intimating the claim. Surely at that stage of 
the trial, then, the evidence of ‘ta confessed and 
known representative capacity ” was not so clear as 
to justify a non-suit. 

It may be conceded for the purpose of the argu- 
ment, that when the defendant went upon the stand, 
he testified that from the first he acted as a repre- 
sentative of the Stormont Company. He, however, 
produced no other witness from among the trustees 
or stockholders of the Company who had ever heard 
that he had represented the Stormont Company prior 
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to August Ist, in any efforts to obtain these securi- 
ties. He did, however, produce a circular (p. 61), 
signed by him as a member of a committee appointed 
‘*to investigate the present financial condition of the 
Company’’ (Stormont) dated May 5th, the next day 
after he had delivered the securities to Tyler (p.14). 
in which not a word appears touching the Bothwell 
securities, or his transactions as trustee with refer- 
ence to them. He also admitted signing a long let- 
ter from the trustees to the stockholders of the Stor- 
mont Company (p. 92), dated July 1st, in which the 
indebtedness of Clark and Bothwell to the Company 
is referred to, but no mention made of defendant's 
having had anything todo with any securities be- 
longing to either member of that firm. The minutes 
of the trustees’ meeting of. August Ist, which the de- 
fendant put in evidence (p. 87), and which were 
drawn after the trouble between the parties and 
while Hinchman was trying to bolster up his claim 
of a representative capacity, added nothing to the 
strength of his case, since they were mere declara- 
tions of his own after the fact, and a repetition by 
himself of what he had sworn to on the trial. 

In rebuttal, a eco-trustee of the Stormont Com- 
pany, who signed the circular and the letter above 
referred to, and who had attended all but one of the 
meetings of the trustees held between May 3d and 
July 23d (p. 109), testified that he never heard the 
defendant, or any one else, state that the defendant 
had purchased or held, or talked of so doing, any 
stock for the Stormont Company until after the con- 
troversy between the plaintiff and defendant began. 

When the evidence was closed, therefore, there 
was, to say the least of it, a conflict of evidence on 
the question of the capacity in which the defendant 
had acted in whatever he had done in relation to 
these securities. The evidence of Tyler and Lincoln 
was upon the one side, corroborated by a co-trustee 
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of the defendant and by the inferences legitimately 
to be drawn from the silence of the defendant in the 
circular and letter and at the trustees’ meeting; his 
motive for purchasing, and the other facts in the 
case. The evidence of the defendant alone was upon 
the other side, weakened by his hesitating mode of 
testifying ; his apparent lack of candor (pp. 78, 79, 
80,) and his frequent contradictions of himself— 
notably his declaration that he had had no transac- 
tions with Bothwell (p. 48), and then his admission 
that he had had transactions with him in which 
he was swindled (p. 79), and his statement that he 
saw a copy of the Van Rensselaer receipt within a 
week after July 8th (pp. 58-67), and after learning 
that Van Rensselaer did not have the copy until 
September 15th, his admission that he couldn't say 
when he saw it (pp. 21-69). Under these cireum- 
stances the Court could do nothing else but leave it 
to the jury to determine, on the evidence, in what 
capacity the defendant had acted, and if it found 
that he had acted as a representative, whether he 
had disclosed that fact or was relieved from dis- 
closing it by the plaintiff's previous Knowledge 
of it. 


II,.—Counsel for the plaintiff in error utterly fails to 
show that ‘‘ there was no sufficient proof of acceptance and 
receipt of the securities under the contract declared on to 
warrant a submission of the case to the jury, and verdict 
for the plaintiff.’’ 


His first proposition is, that though the Court prop- 
erly instructed the jury that the plaintiff was bound 
to show receipt and acceptance, it erred in leaving it 
to the jury to infer acceptance and receipt from in- 
sufficient evidence. He does not present on page 13 
of his brief all the facts in evidence from which 
plaintiff claimed, and the jury found, that the infer- 
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ence was to be drawn. There was not only the Van 
Rensselaer receipt ; the interview between Tyler and 
Hinchman on July 20th, when Hinchman said that 
the deliverv to Van Rensselaer was ‘‘all right,’’ and 
the correspondence between the parties, which coun- 
sel mentions, but there was also evidence tending to 
show that Hinchman saw the receipt within a week 
after it was given (p. 58), and did not object to it (p. 
21); that on Angust Ist, at Long Branch, after he 
had seen the receipt, he admitted that he had the 
securities (pp. 43-45), and that on August 24th he 
again evidenced his dominion over them bv direct- 
ing Van Rensselaer not to surrender them to Lin- 
coln (pp. 46-60). There was no dispute about any of 
these facts except the admission at Long Branch, 
and it was for the jury to say as to that, whether 
Lincoln on the one side or Hinchman and Meyer on 
the other told the truth, and these facts being estab. 
lished, and the further fact that the defendant had 
been dealing as an individual and not as a trustee 
being found, as it was fonnd, we snbmit that the 
inference of acceptance and receipt was justified. 

The fundamental error of counsel in both the 
briefs submitted, is in supposing that the Van 
Rensselaer receipt was put in evidence to show, con- 
clusively, in and of itself, a delivery to and accept- 
ance by Hinchman, and 1n assuming that the evi- 
dence of Hinchman, and his letters written after he 
began his efforts to get rid of his contract and yet 
hold on to the subject matter of it, must necessarily 
be taken as stating the truth. The fact that the 
twelve men in the jury box who saw him on the 
stand and heard his evidence did not believe a word 
of it, proves the fallacy of the second assumption, 
and a more careful perusal of the Recerd would have 
prevented the first. 

That receipt was put in evidence not as conclusive 
of a delivery to Hinchman, but as a fact to be taken 
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into consideration, after the jury had determined the 
question of defendant’s capacity, in connection with 
his admission that he had given Van Rensselaer 
some authority in the premises (p. 18); his admis- 
sion to Tyler after he saw the receipt that the deliv- 
ery to Van Rensselaer was ‘“‘all right,’’ (pp. 58-28), 
his admission at Long Branch that he had the secur- 
ities (pp. 48-45), and his direction to Van Rensselaer 
on August 24th, not to surrender any of the securi- 
ties (p. 46). If the jury should find, as it actually 
did tind, that Hinchman was acting in his individual 
capacity, and that his claim of a representative ca- 
pacity, first intimated in his letter of July 22d (p. 
17), was an afterthonght and false, then the author- 
ity given by him to Van Rensselaer was not the 
limited authority he said it was, and in view of the 
admission to Tyler that the delivery was ‘‘all right,” 
the admission at Long Branch of possession, and the 
subsequent assertion of dominion over the securities, 
it was a fair inference for the jury that Van Rens- 
selaer’s authority was a general one to receive the 
securities for Hinchman. If the jury should so find, 
then, under the terms of the receipt, the delivery to 
Van Rensselaer was a delivery to Hinchman and an 
acceptance by him sufficient to satisfy the Statute, 
for nothing remained but for him to pay the pur- 
chase price. 


Brown on Stat. of Frauds (4th Ed.) see. 317a. 


But there is still another ground upon which the re- 
ceipt was admissible. Even if in the first instance Lin- 
coln made Van Rensselaer his ownagent to hold the se- 
curities until Hinchman should pay the money, and 
did not intend that Hinchman should get them until 
he had paid, yet if Hinchman got them into his pos- 
session, as there was testimony to show that he did 
by his admission on August 1st, Lincoln, with knowl- 
edge of the fact, had a right to accept and approve 
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the previously unauthorized delivery by his agent, 
as he did through his counsel in the letter of August 
3d (p. 31), and he was entitled to show the Court and 
jury every fact bearing on this approved delivery. 

The fact that Lincoln afterwards and in November, 
demanded of Van Rensselaer a return of the securi- 
ties (p. 38), is immaterial on the question of accept- 
ance and receipt. The securities were then in the 
possession or under the control of Hinchman. The 
acceptance and receipt had been accomplished, and 
could not be nullified by either party. Sup- 
pose no Van _ Rensselaer had intervened, but 
that the delivery of July 8th uad been direct to 
Hinchman and he had personally received the se- 
curities no one will claim that such a demand on 
him after he had refused to pay, would in any way 
have affected the question whether he had previously 
accepted and received. All this demand amounted 
to was the expression by Lincoln of his desire to 
get back securities which Hincliman said he had got 
and which he had refused to pay for, but it brought 
out from Hinchman a new declaration of dominion 
and control (p. 60), which the jury has said was an 
individual control. 

Thus much on the question of the admissibility of 
the receipt in evidence, and in answer to the propo- 
sition in both the briefs submitted that the Court 
erred in admitting it. 

The next question is, whether on all the facts pre- 
sented there was sufficient proof of receipt and ac- 
ceptance by the defendant, and on that point we re- 
spectfully refer the Court to the original brief of the 
Defendant in Error, at page 12 et seq. 


A. C. BROWN, 
Of Counsel for Defendant in Error. 
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1 To the Honorable Stanley Matthews, justice of the Supreme 
Court of the United States : 


The petition of Lewis H. Beeson and Nathaniel Bacon, of Berrien 
county, Michigan, and Darwin H. Baker, of St. Joseph county, 
Indiana, respectfully represents : 

That your petitioners are trustees under the will of Strother M. 
Beeson, deceased, who died in 1878 in Niles, Berrien county, Michi- 
gan. 

That said Strother M. Beeson, in his lifetime, brought suit in the 
circuit couré of Grundy county, Iowa, against Henry Johns and 
Henry Olrt, citizens of Iowa, to recover from them about 136 acres 
of land in said Grundy county held by said Johns and Ohrt under 
tax dees, the original title to said lands being in said Strother M. 
Beeson. 

That after the death of said Strother M. Beeson your petitioners 
were substituted as plaintiffs in said suit, which was decided by said 
circuit court of Grundy county adversely to your petitioners. 

That your petitioners appealed from said judgment and decree of 
the said circuit court of Grundy county to the supreme court of 
Iowa, which last-mentioned court also rendered a judgment and de- 
cree adverse to your petitioners. 

That said judgment and decree Jast mentioned were final, and 
were passed by the highest court of the State of Iowa having juris- 
diction of the controversy. 

That in said controversy was drawn in question the construction 

of a clause in each of two statutes of the United States, and 
2 the.decision of said supreme court of Iowa was against the 

right specially set up and claimed by your petitioners under 
such clause of each of the said statutes. 

That said clause of the first of said statutes is found in article 4 of 
“An ordinance for the government of the territory of the United 
States northwest of the river Ohio,” passed by Congress July 15th, 
1787, and is in these words, to wit, “and in no ease shall non-resi- 
dent proprietors be taxed higher than residents.” 

That said clause of the second of said statutes is found in part 5 
of article 4 of “An act supplemental to the act for the admission of 
the States of Iowa and Florida into the Union,” approved March 3rd, 
1845, and is in these words, to wit, “and that in no ease shall non- 
resident proprietors be taxed higher than residents.” 

That in said controversy it appeared that the owner of said lands 
at the time of their assessment for taxation for the year for which 
they were sold was a non-resident of the State of Iowa; that your 
petitioners claimed, in said controversy, that such assessment was 
void, and the tax deeds based on a sale for the taxes based on such 
assessment were void, because, among other reasons, said non-resi- 
dent proprietor of said lands was assessed higher in proportion than 
residents of said State of Ohio, in direct violation of said statutes of 
the United States above mentioned. 

That said question was directly passed on by said supreme court 
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of Iowa in said case, whose opinion therein was filed July 


5) 3th, 1882, and was adverse to your petitioners. 
That your petitioners believe that under the 2d section of 
the act of Congress of February 14th, 1867, amending the “ judiciary 


act of 1789,” they have the right to have the said final judgment 
and decree of said supreme court of Iowa re-examined in the Su- 
preme Court of the United States. 

Your petitioners therefore pray that your honor will allow a writ 
of error from the Supreme Court of the United States to the supreme 
court of Iowa, and also the usual citation, and that your honor will 
approve the bond herewith submitted and allow said writ and sign 
a citation. 

And your petitioners will ever pray, ce. 

Dated at Niles, Michigan, June 19th, 1884. 

LEWIS H. BEESON, 
NATHANIEL BACON, 
DARWIN H. BAKER, 

As Trustees Under the Will of Strother M. Beeson, Deceased. 


STATE OF INDIANA, 


County of Saint Joseph, § ab 


Darwin H. Baker, being first duly sworn, says that he is one of 
the petitioners mentioned in and who signed the above petition ; 
that he has read the said petition and knows the contents thereof, 
and that the same is true as he verily believes. 


DARWIN H. BAKER. 


Subscribed and sworn to before me this 20th day of June, 1854. 
[Seal of St. Joseph Circuit Court, Indiana. ] 


GkO. H. ALWARD, 
Clerk Circuit Court, St. Joseph County, Indiana. 


[ Endorsed :] Supreme Court of the United States. Lewis H. Bee- 
son, Nathaniel Bacon, and Darwin H. Baker, as trustees under the 
will of Strother M. Beeson, deceased, vs. Henry Johns and Henry 
Ohrt. Petition for writ of error. 


[Stamped:] Filed June 30, 1884. G. B. Pray, clerk Sup. Court. 


4 UNITED STATES OF AMERICA, 88° 
[Seal of the Supreme Court of the United States. ] 


The President of the United States of America to the honorable the 
judges of the supreme court of Iowa, Greeting: 


secause in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said supreme court of lowa be- 
fore you, or some of you, being the highest court of law or equity of 
the said State in which a decision could be had in the said suit be- 
tween Lewis H. Beeson, Nathaniel Bacon, and Darwin H. Baker, as . 
trustees under the will of Strother M. Beeson, deceased, appellants, 
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and Henry Johns and Henry Ohrt, appellees, wherein was 
5 drawu in question the construction of a clause of a statute of 

the United States, and the decision was against the title, right, 
privilege, or exemption specially set up or claimed under such clause 
of the said statute,a manifest error hath happened, tothe great damage 
of the said Lewis H. Beeson, Nathaniel Bacon, and Darwin H. Baker, 
as trustees under the will of Strother M. Beeson, deceased, as by their 
complaint appears, we, being willing that error, if any hath been, 
should be duly corrected and full and speedy justice done to the parties 
aforesaid in this behalf, do command you, if judgment be therein 
given, that then, under your seal, distinctly and openly, you send 
the record and proceedings aforesaid, with all things concerning the 
same, to the Supreme Court of the United States, together with this 
writ, so that you have the same at Washington on the second 
Monday of October next, in the said Supreme Court to be then 
and there held, that, the record and proceedings aforesaid being 
inspected, the said Supreme Court may cause further to be done 
therein to correct that error what of right and according tothe laws 
and customs of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the said 
Supreme Court, the twenty-sixth day of June, in the year of our Lord 
one thousand eight hundred and eighty-four. 

JAMES H. McKENNEY, 
Clerk of the Supreme Court of the United States. 
Allowed by— 
STANLEY MATTHEWS, 


Associate Justice. 


[Endorsed :] Supreme Court of the United States of America. 
Lewis H. Beeson et al. vs. Henry Johns et al. Writ of error. 
[Stamped:] Filed Jun. 30, 1884. G. B. Pray, clerk Sup. Court. 


6 The United States of America to Henry Johns and Henry 
Ohrt, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
second Monday of October next, pursuant to a writ of error filed in 
the clerk’s office of the supreme court of lowa, wherein Lewis H. 
Beeson, Nathaniel Bacon, and Darwin H. Baker, as trustees under 
the will of Strother M. Beeson, deceased, are plaintiffs in error and 
you are defendants in error, to show cause, if any there be, why 
the judgment and decree rendered against the said plaintiffs in 
error, as in the said writ of error mentioned, should not be cor- 
rected and why speedy justice shou'd not be done to the parties in 
that behalf. 

Witness the Honorable Stanley Matthews, one of the justices 
of the Supreme Court of the United States, this twenty-first day of 
June, in the year of our Lord one thousand eight hundred and 


eighty-four. : : wae 
STANLEY MATTHEWS, 
Associate Justice. 
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7 [Endorsed :] Supreme Court of the United States. Lewis 
H. Beeson et al. vs. Henry Johns e al. Citation. 


[Stamped :] Filed Jul. 5, 1884. G. B. Pray, clerk Sup. Court. 


STATE OF Iowa, ) 
County of Lardin, | 


a § Ss = 


On this 30 day of June, in the year of our Lord one thousand 
eight hundred and eighty-four, personally appeared before me, the 
subscriber, a notary public in and for Hardin county, Iowa, W. H. 
Gunn and makes oath that he delivered a true copy of the within 


citation to William VY. Allen. 
W. H. GUNN. 


Sworn to and subscribed before me the 30 day of June, A. D. 1884. 
[ Notarial Seal of Sylvain Bloch, Hardin Co., Lowa. ] 

| S. BLOCH, 

Meters Public ir and for Hardin Co. 


I hereby acknowledge receipt of a true copy of the within citation 
this 30th day of June, 1884. 
WM. V. ALLEN, 
Att’y for Def’ts. 


8 Be it remembered that on the 30th day of June, 1884, there 

was filed in the office of the supreme court of Iowa a petition 
for writ of error, and the same is hereto attached and a copy thereof 
retained in the office of said clerk. 


And on the same day there was filed in the office of the clerk of 
said court a writ of error, the original of which is hereto attached 
and returned herewith, and a true copy thereof is retained in the office 
of said clerk. 


On the 5th day of July, 1884, there was filed in the office of said 
clerk a citation, which is hereto attached and returned herewith, and 
a true copy thereof is retained in the office of the clerk of said 
court. 


On the 30th day of June, 1884, with said writ of error and cita- 
tion, there was filed a writ of error bond, which remains lodged in 
said clerk’s office, said bond being in the words and figures following, 
to wit: 


9 “know all men by these presents that we, Lester F. Baker an- 

Benjamin F. Dunn, both of St. Joseph county, Indiana, are held 
and firmly bound unto Henry Johns and Henry Ohrt in the full 
and just sum of three hundred dollars, to be paid to the said Henry 
Johnsand Henry Ohrt, their certain attorney, executors, administra- 
tors, or assigns; to which payment, well and truly to be made, we 
bind ourselves, our heirs, executors, and administrators, jointly and 
severally, by these presents. 
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Sealed with our seals and dated this 19th day of June, in the year 
of our Lord one thousand eight hundred and eighty-four. 

Whereas lately at a session of the supreme court of Iowa, in a suit 
depending in said court between Lewis H. Beeson, Nathaniel Bacon, 
and Darwin H. Baker, executors and trustees of the estate of Strother 
M. Beeson, deceased, appellants, and Henry Johns and Henry Ohrt, 
appellees, a judgment and decree were rendered against the said 
appellants, and the said appellants having obtained a writ of error 

from the Supreme Court of the U nited States and filed a copy 
10 thereof in the clerk’s oftice of the said supreme court of lowa 

to reverse the judgment and decree in the aforesaid suit, and 
a citation directed to the said Henry Johus and Henry Obrt, citing 
and admonishing — to be and appear at a Supreme Court of the 
United States to be holden at W ashington the second Monday of 
October next: 

Now, the condition of the above obligation is such that if the 
said Lewis H. Beeson, Nathaniel Bacon, and Darwin H. Baker shall 
prosecute their cause to effect, and answer all costs if they fail to 
make their plea good, then the above obligation to be void, else to 
remain in full force and virtue. 


(Signed) LESTER F. BAKER, SEAL. | 
BENJAMIN F. DUNN. [SEAL.] 


Sealed and delivered in presence of— 
GEO. H. ALWARD. 
H. ALWARD, Jr. 


STATE OF INDIANA, 
County of St. Joseph, - 


Lester F. Baker and Benjamin F. Dunn, being first duly sworn, 
do say that they are together worth the sum of thirty thousand 
dollars over and above all their debts and siabilities and legal 
1] exemptions, and that they reside in the city of South Bend, 
Indiana. 
LESTER F. BAKER. 
BENJAMIN F. DUNN. 
Subscribed and sworn to before me this 20th day of June, 1884. 
[SEAL. ] GEO. H. ALWARD, 
Clerk of the St. Joseph Circuit Court of, in, and 
for St. Joseph County, State of Indiana.” 
“The foregoing bond approved by— 
STANLEY MATTHEWS, 


Associate Justice.” 


12 The Answer of James I. Rothrock, Chief Justice of the Supreme 
Court of Iowa, to the Foregoing Writ. 


The record and proceeding whereof mention is made in said writ 
are as follows: 
On the Ist day of April, 1881, there was filed in the supreme 
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court of Iowa, by the plaintiffs in error, an abstract of the record 
and proceedings in the circuit court of Grundy county, Iowa, the 
sauine being in the words and figures following: 


Appeal from the Decree and Judgment of Grundy Circuit Court. 


Lewis H. Berson, NATHANIEL Bacon, and DARWIN ) 
H. Baker, Executors and Trustees of Estate of | 
Strother M. Beeson, Deceased, Appeilants, rin Equity. 
on 


Henry Jouns and Henry Onrt. 


Alford & Gates, for appellants; Wm. V. Allen, for appellees. 
13 Appellants’ Abstract of the Record. 


On the 25th day of October, 1877, Strother M. Beeson filed in the 
Grundy county circuit court a petition, duly verified, alleging— 

Ist. That he is the owner in fee simple of the west half of the 
southwest quarter of section No. 29, and the northwest quarter of 


the northeast quarter of sec. No. 31,in township No. 87 north, of 


range 15 west, of the 5th P. M., in Grundy county, Iowa. 
2d. That about the 16th day of October, A. D. 1573, the acting 
treasurer of Grundy county fraudulently and illegally made, 
executed, and delivered to defendant Johns three pretended tax 
deeds, one purporting to convey to said Jolins the northwest quarter 
of the southwest quarter of said section 29, and another the south- 
west quarter of the southwest quarter of said section 29, and the 
other the northwest quarter of the northeast quarter of said section 
31, all in the township and range aforesaid, said deeds all purport- 
ing to be made to said defendant by reason of a sale of said lands 
for the delinquent taxes of the year 1869, made and held on the 3d 
day of October, A. D. 1870. 
3d. That said defendant Johns on the same day caused 
14 said deeds to be filed for record in the recorder’s office of 
Grundy county and recorded therein in book 31 of the records 
of said office, on pages 31, 38, and 39, respectively. 
4th. That said tax deeds are illegal, fraudulent, and void, and 
there never was any sale of said land for delinquent taxes of said 
year 1869 to said defendant Johns, or to any other person, and 
said deeds were made to said defendant without authority and are 
wholly void. 
5th. That on the third day of October, 1870, the time at which it 
is claimed that said land was sold to defendant for the delinquent 
taxes aforesaid, it was corruptly, fraudulently, and unlawfully 
agreed by and between the purchasers and bidders at said sale that 
they would take turns in bidding off the tracts of land to be offered 
by the treasurer, and that each one would bid in his turn, in accord- 
ance with such agreement and understanding-entered into, and 
would not bid against each other, nor bid down on the tracts offered, 
nor bid for the taxes delinquent on any tract a less amount than 
the whole of such tract, and that all the bidders at such sale entered 


- 
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into such combination, understanding, and agreement, and that the 
same existed and was being carried out when the lands aforesaid 
15 weresold by the treasurer asaforesaid; that during the existence 
of such unlawful and corrupt combination, understanding, and 
agreement, and in furtherance thereof, the defendant Johns bid off 
the southwest quarter of the southwest quarter of said section No. 
29 and the northwest quarter of the northeast quarter of section 
No. 31, and one A. F. Willoughby bid off the northwest quarter of 
the southwest quarter of said section No. 29 aforesaid; that by 
reason of said fraudulent combination, understanding, and agree- 
ment between said defendant Johns and said Willoughby and the 
other bidders at said sale the whole of each of said tracts was struck 
off to said persons for the taxes claimed to be delinquent thereon, 
which did not exceed the sum of five dollars on each tract, when, 
at the time, each of the tracts was worth the sum of three hundred 
dollars, and said bidders and purchasers thereby prevented com pe- 
tition at said sale and the sale of a small fraction of each of said 
tracts for the delinquent taxes thereon. 
6th. That afterwards the said Willoughby assigned his certificate 
of sale of the tract bid in by him as aforesaid to defendant Johns, 
who was present at the sale, and was knowing to all the facts herein 
alleged at the time he took such assignment. 
16 7th. That on the 9th day of September, 1875, the defend- 
Johns leased said land to the defendant, Henry Ohrt, who 
has no other interest in said land than that derived under and 
through said lease. 
8th. That said deeds are a cloud upon plaintiffs’ title to said 
land. 
9th. That he has heretofore offered to pay, and now offers and is 
ready to pay, any sum which may be necessary to repay to defend- 
ants all moneys which they are entitled to receive by reason of bid- 
ding off said lands, and the payment of any sums of money by any 
persons therefor at that time and by reason of the payment of sub- 
sequent taxes thereon by defendants, or by any persons for them or 
or under whom they claim. 


Prayer. 


lst. That an accounting may be had to determine the amounts 
that defendants are entitled to receive by reason of payment of de- 
linquent taxes on said lands at any time of said sale or subsequently, 
and that defendants have a special lien on said land therefor. 


2d. That the deeds above described be declared and decreed to be 
fraudulent, illegal, and void, and be set aside, and that the sale of 
said land aforesaid for the delinquent taxes of the year 1869 
17 be set aside and declared void; that the title upon plaintiff's 
title by reason of said deeds and sale be removed and plain- 

tiff’s title quieted, and for general relief. 
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Verification. 


On the 16th day of January, A. D. 1878, said Beeson filed in said 
cause an amendment to his petition, duly verified, alleging— 

ist. That there was no legal and valid assessment of the premises 
described in plaintiff’s petition for the year 1869; that there was no 
assessment thereof to plaintiff or to plaintiff's grantors, who owned 
said land at the time of and prior to said assessment, nor was the 
same assessed to unknown owners in tracts of forty acres each, cor- 
responding to the smallest Government subdivisions, as required by 
law; that, in truth and in fact, there was no assessment of said land 
for said year. 

2d. That said lands belonged, at the time of assessment for the 
year 1869 and on the Ist day of January, A. D. 1869, to a non-resi- 
dent of the State of Iowa, and that if any assessment of said land 
for the year 1869 was ever made, it, together with all the lands be- 
longing to non-residents of the State in the township in which said 

land is situated, was assessed and valued, and equalized and 
18 taxed, by the officers and authorities making such assessment 
and equalization and taxation at a higher price and value 

and at a higher rate of tax than the property and lands of 
resident owners of property and lands in = said township 
and county for the same year, and that all the other lands and 
property in said township, except the lands of non-residents of 
lowa, were assessed, equalized, and taxed at a value and rate far 
below its actual cash value, and the said assessment was void, and 
was, in fact, no legal assessment of said land, and the proceedin-s 
based thereon and sale are void. 

3d. That at the time the assessment of said land was made there 
was a rule established by the board of supervisors and equalization 
of said county, and recognized and followed by the assessors of the 
different townships, including the township where said land was situ- 
ated, to assess improved lands belonging to resident owners and per- 
sonal property at from one-third to one-half of its actual eash value, 
and that said assessment for the year 1869 was made on that basis 
and value, and at from one-third to one-half its value, and the same 
was illegal and void. 


Verification. 


On the 16th day of January, 1878, the defendants filed in 

19 said cause their answer, duly verified, alleging that the de- 

fendants, answering the petition herein, deny each and every 

allegation therein contained, except the allegation that the defendant 
Johns owns said land described in the petition. 


Verification. 


On the 135th day of December, A. D. 1878, the said Strother M. 
Beeson died testate, and on the 10th day of June, 1879, on his death, 
being suggested to the court, the plaintiffs were substituted as plain- 
tiffs herein. 
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On the 28th day of November, 1879, said cause came on for trial 
before the court, whereupon the following proceedings were had: 


Plaintiffs’ Evidence. 


Plaintiffs introduced in evidence the book of original entries of 
Grundy county showing the west half of the southwest quarter, sec- 
tion 2, township 87, range 15, entered by Wm. E. Ide Sept. 3, 1855, 
and the northwest quarter of the northeast quarter of section 31, 
township 87, range 15, entered by said Ide Sept. 3, 1855. No. of 
acres of west half southwest quarter sec. 29 Is given as eighty, and 
of northwest quarter, northeast quarter see. 51 as forty. 

It was then agreed of record that the failure of the court 
20 to rule on objections made to testimony at the time of 
urging the same should not be a waiver of such objections. 

Plaintiff then read in evidence the records of Grundy county, 
Iowa, showing the following deeds: 

Ist. War. deed from Wm. I. Ide and wife to Geo. W. and Mary 
L.. Cherry, book G, page 116, dated Aug. 20, 1860, filed for record 
July 11, 1861, conveying the northeast « juarter of the southwest 
quarter and west half southwest quarter of sec. 29, and northeast 
quarter of northeast quarter and west half of northeast quarter sec. 
ol, township 87, range 15 west, 5th P. M. 

2d. War. deed from Geo. W. and Mary L. ee to J. k. White, 
dated Sept. 16, 1869, recorded book 36. page 24. conveying the 
northeast quarter of southwest quarter and wee half southwest 
quarter of sec. 2, and northeast quarter of northeast quarter and 
west half of northeast quarter of sec. 51, township $7 north, of range 
15 west, 5th P. M. 

sd. Quit-claim deed from J. E. White and wife to Strother M. 
Beeson, dated March 27, 1876, filed for record April 4, 1876, book 
36, page 626, conveying the northeast quarter of sout thwest quarter 
of sec. 29, and the northeast quarter of northeast quarter and south- 
west quarter of northeast quarter of see. ol, In township S/, range 


LD west. 
21 4th. Also, a quit-claim deed from J. I. White and wife to 
Strother M. Beeson, dated May 11, 1876, filed for record June 
8, 1876, book 45, page —, conveying the west half of southwest 


quarter of see. 29 and the north we st quarter of northeast quarter 
of sec. 351, township 87, range lS west. 


Plaintiff then read in evidence duly certified copy of the will of 
Strother M. Beeson, deceased, admitted to probate in Black Hawk 
county, lowa, giving, bequeathing, and devising ali of the rest and 
residue of his property, personal and real, owned by him at his 
death, after payment of his debts and certain specific legacies, none 
of which embraced this land, to Louis H. Beeson, Nathaniel Beeson, 
and Darwin H. Baker, in trust of Anna Louise Beeson until she 
arrive at the age of twenty-five years, and also appoints said per- 
sons executors of his last will. 
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Plaintiff then read in evidence, under objection that the same is 
irrelevant and immaterial, and that the will introduced shows that 
the plaintiffs are not the real persons in interest, the deposition of— 


Henry H. ApdAms: 


22 Am thirty-four; reside in Cleveland,Ohio; know George W. 

Cherry and Mary L. Cherry, his wife, and knew them to — resi- 
dents of Cleveland, Ohio, about the year 1869. The deeds ofmy present 
residence are dated 1870, which I purchased from them in 1870. It 
was the house he lived in at that time and prior thereto. My im- 
pression is that they lived in Cleveland, Ohio, during all the year 
1869; do not think that they lived in Iowa at that time. 


JoHN E. WHITE: 


Am sixty; reside in Cleveland, Ohio; am a grain dealer. I re- 
sided at Cleveland during all the year 1869. I have never lived in 
Iowa. Geo. W. Cherry and his wife, Mary L. Cherry, lived in 
Cleveland, Ohio, at the time the sale and deed of the land was made 
to me, and for some time both before and after. 


It is agreed that the objection made by defendant-, that the present 
plaintiffs are not the proper parties, shall be considered as made to 
all the testimony hereinafter introduced. 


D. S. BuRBANK testified: 


I lived in 1869 in Black Hawk township, Grundy county, Iowa ; 

was assessor for that year. Black Hawk township at that time in- 

cluded only township 87, range 15. (Witness shown an as- 

23 sessinent book.) I think this is the ass-ment book | returned 

that year to the auditor, but my name is not signed as as- 
sessor. 


Plaintiff then read in evidence from said assessment-book the fol- 
lowing entry: 
Unknown owners, road district 2, sub-district 3, S. W. 4 29, 87, 15, 


160 acres; value per acre, $4; value of land, $640. 


Int. 8. Does there appear to be two assessments there of land to 
unknown owners 7 

Ans. I see this is in two parts of the same land. I was ordered to 
assess the townships in quarter sections, and after-I had made the 
books, so far as you see up here, there is no page given here. I re- 
turned the books and they returned them back again with the 
order that all the unknown lands should be assessed in forties, 
which you find here. According to that this (alluding to the 
ass-ment of land to unknown owners in quarter sections) is of no 
account—all this that is not known—all this through to the re- 
capitulation. This part which is assessed to unknown owners in 
quarter sections 1s of no account. | was ordered to assess them in 
forties, and did so assess them. 


tT 
| 
| 
! 
| 
) 
i 


>- ~ eee. _ fe ttn ae Ae oh --+4 


L. H. BEESON ET AL., TRUSTEES, &C., VS. HENRY JOHNS ET AL. 1] 


Int. 12. Now, will you look at the, first assessment and see if there 
was any assessment of the northeast quarter of sec. 31, 87, 15, 
24 or any part thereof, made? 

Ans. ‘The northeast quarter is not here; the nortiwest 
quarter—that is the first quarter in the section. I made that record, 
listing the lands in forty acres, soon after I made the first assess- 
ment—in the course of a week or ten days; couldn’t state exactly. 
The books were sent up here to the court-liouse, and they were sent 
back to have them corrected. 

Int. 17. Please examine the second assessment and see if there 
Was ahy assessment of the northeast quarter of SCC. ol, Oorany part 
thereof, shown to have been made by you 4 

Ans. It has been changed here. The northeast quarter—well, 
there seems to be one quarter omitted here. The northeast quarter 
appears not here. 

Int. 22. Now, will you look at the pencil writing over what ap- 
pears to have been an assessment of the southwest quarter and state 
whether or no those letters in pencil were written by you? 

Ans. No, sir; they were not; I used nothing of the kind I ean 
hardly make it out; it seems that the four forties of the southwest — 
has been changed clear through to the northeast quarter. This 

was done after I returned the assessment book. I did all 
25 my writing in ink. It appears to have been written In pen- 

cil over the figures returned by me. I used no pencil what- 
ever In the book. When I returned the book it appeared in ink as 
follows: N. E.S. W.31; N. W.S. W. 31; S. W.S.W.31; S. ES. W. 
31. It now appears written over in pencil as follows: N. E. 8. W.; 
N. W.S. W.; 5. W.S. W.; S. ELS. W., being changed in pencil 
from the southwest to the northwest quarter. 

| think the number of acres is given in ( ach tract were not eiven 
by me; they have been erased. ‘They might have been made by 
me; wouldn't like to say positively. The number of acres in the 
lirst tract is given as forty acres; second tract, forty-eight acres and 
thirty rods; third tract is forty-eight acres; can’t make out the 
rods; the fourth tract 1s forty acres. 

Int. 81. Give the number of dollars at which each tract was as- 
sessed. 

Ans. The first was $160—S$4 per acre; the second was $192.70; 
the third was $194.27; the fourth $160; each was $4 per acre. 

[ don’t see where the northeast quarter 31 is listed anywhere In 

that assessment. It seems to have been put in northeast 

26 quarter in pencil where I put in southwest quarter. The 
northeast quarter does not appear he re, as I can see. 

‘rad lived in Black Hawk townshipatthat time about three years. 

Av ie time I made this second assessment in forty-acre tracts I did 

not make any personal examination of this land. I made it from 

the first assessment. ‘The most of the land in that township at that 

time belonged to non-residents—nearly two-thirds, I should say. <As 

to the basis of valuation of land in that township, I was instructed 

by the auditor to assess land at about such a figure, according to its 

value upon examination, and eccordingly it was put down at such 
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and such a figure—three or four dollars an acre—according to loca- 
tion and the quality of the land. There was a schedule sent out 
to each assessor. I made the valuation upon a basis of two-thirds 


of the cash value of the property in my township—from one-half 


to two-thirds of its cash value. The highest price at which I as- 
sessed improved land in my township‘that year was six dollars per 
acre. i assessed the land of non-residents—unimproved land—in 
that township at four dollars per acre. ‘The cash value of the best 
improved land at that time in my township was about 
27 twenty dollars per acre for the very best enclosed farms. 
There were several improved farms that had been improved 
a number of years, some four or five or six farms in in the township 
that were held at these figures, twenty dollars per acre, and some 
more. ‘The owners of these farms were living upon them at that 
time. 
The cash value of the next class of improved land at that time 
was about twelve dollars to fifteen dollars an acre. 
The cash value of unoccupied land, or land belonging to non- 
residents, at that time was—some was worth ten dollars and some 
three dollars and a half, according to locality. 


Int. 54. How much land was there that was worth at that time 
ten dollars an acre? 

Ans. Well, there wasn’t one-quarter. The cash value would be 
all the way from five to eight dollars—yes, from five to ten dollars. 
The improvements on the improved land was worth about ten dol- 
lars an acre. When I made the first assessment I personally ex- 
amined only the lands belonging to the residents. 

Int. State whether you examined any of the non-residents’ land 

at that time? 
28 Ans. Oh, some of it. I knew which it was, but there were 
whole sections, three of four sections, like in a tract. I couldn’t 
find no sections, nor corners, or no nothing without a surveyor. 

Plaintiff here introduced in evidence the whole assessment book, 
showing the assessment to have been made on a basis of six dollars, 
the highest price, and five dollars, the next price, and four dollars 
for the lowest-valued land in the township. 


So much of the assessment book as relates to the land in suit is 
as follows: 


First Assessment. 


Owners unknown. Description. No. of acres. Value Total 
per acre. valuation. 
: woe 6... 160 4 640 
(N. E., 31, 87, 15, not assessed.) 
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Second A ssessmé nt. 
. N. W. S. W., 29, 87, 15..---. 40 4. 160 
7 ae. UCU le ae 4. 160 
. N.W.S.W.(N. E.), 31, 87, 15. ~ 48.30 4. 192 70 


(Letters in red-ink pencil.) 


[Letters in parentheses are in red-ink pencil in copy.] 


Witness resumed: 
| believe that the horses and cattle in the township were assessed 
at about one-half their value. The schedule was sent out; I was 
to follow that. ‘That was the basis of all the personal property in 
the township. 
29) I valued and assessed the poorest unimproved land, or land 
belonging to non-residents, at the same price [ did the best. 
It was all considered about the same. 


( ‘'ross-examined by defendant- ; 


These two entries, N. W.S. W. 29, 87, 15, andS. W. 8S. W. 28, 87, 
15, | think, are in my handwriting. 


‘COOCea 


Defendant here offers said assessment books, showing the assess- 
ment of two forties above mentioned at four dollars per acre, 


In this assessment of the N. W. 4, N. E. 4, 31, 87, 15, the letters 
n and w, in ink, are in my handwriting. I used no pencil. I think 
the 4in the 48 aeres and 30 rods is in my handwriting. I don’t 
know whether the S is or not. It has been erased, and I couldn’t 
say whether I did it or not. The 54 per acre, I think, is in my 
handwriting. ‘The valuation here is in my handwriting, I think. 
I do not know by whom the letters n and e, in pencil, succeeding 
the letters n and w, were made by. I used no pencil in the book. 
These assessment books were taken to the county board and accepted. 
I was not present at the time they were accepted. I deposited 
30 this ass-ment book, after making the assessment, with the 
county auditor. I think the N. W. N. E. 31, 87, 15, has in 
it more than an even 40 acres of land. ‘This one which is assessed 
has 48.30 acres. The northwest of the northeast wouldn’t come on 
that line; it would come on the other side of the section; couldn’t 
say whether there is more than 40 acres in the N. W. N. E. 31, 87, 
15, or not. This is the last assessment I made, in which the letters 
n and eare in pencil. When I refer to the first assessment I mean 
the assessment of lands to unknown owners in quarter sections, and 
by second or last assessment I refer to the assessment made in forty- 
acre tracts. I was directed to assess the second time in forty-acre 
tracts by the auditor. 


EK. H. Beckman, called by plaintiff: 


| lived in Grundy Center in 1869; had lived in Grundy county 
since 1856; was county treasurer in 1869. I lived in Black Hawk 
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township, Grundy county, previous to living at Grundy Center. I 
‘was acquainted with the value of lands in that township in that 

year. I had been selling lands for a number of years pre- 
ol vious to that time in this county; had been engaged in that 

business. I think the cash value of the best improved lands 
in Black Hawk township, January 1,1869, was about twenty dollars 
per acre. I think the cash value of ordinary improved land in that 
township at that time was about ten to fifteen dollars per acre. [| 
don’t think the cash value of unimproved land there at that time 
exceeded five or six dollars per acre. I think the proportion of 
lands at that time in the township that was owned by non residents 
was about one-third. The improved land belonged exclusively to 
residents, and the land assessed to unknown owners belonged ex- 
clusively to non-residents. 


C. W. Gipson, called by plaintiff, testified : 


Am auditor of Grundy county, Iowa; have held that office nearly 
two years. (Assessment book of 1869 shewn witness.) This book is 
kept in my office and is under my control. It is the assessment- 
book of Black Hawk township for year 1869 (being same book re- 

ferred to above and referred to by witness Burbank). There 
o2 is in my office a book which purports to be the record of the 

board of supervisors for the year 1869. It is called the 
minute book (book shown witness). ‘This is the book. 


Plaintiff introduced in evidence the record of the board of super- 
visors acting, or purporting to act, as a board of equalization, on 
page 111 of said minute book, under date of June 8, 1869, which 
reads as follows: 

“On motion, the board proceeded to the equalization of assess- 
ments. A motion was made that ail lands in the county assessed 
to unknown owners be assessed at six dollars per acre, and an 
amendment was offered that said lands be assessed at five dollars 
per acre, which motion carried; after which the motion, as amended, 
was adopted.” 


Cross-examined by defendant-: 


Have not examined that book to ascertain whether there was any 
other action of the board of superyisors upon this subject of assess- 
ment of non-resident land. I ean do so. This was where they 

were acting as a board of equalization. This minute that has 
oo been read on page 111 was from their proceedings as a county 

board of equalization. It was of date June 8, 1869. That 
was subsequent to the time the assessment had been made in the 
county for the year 1869. The only other minute I find on that 
question is in the January session, where they made a classification 
for the use of the assessors. 

Plaintiff introduced in evidence pages 118 and 119 of the record 
of sales of real estate of Grundy county, lowa, for delinquent taxes 
for the year 1869 in the year 1870, said record being offered for 
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the purpose of showing that there was a combination of the bidders 
at the sale, being as follows: 


Owners unknown. Description and — Purchasers. 
° a es Be 87, SS S. R. Raymond. 
4 N.W.S.W. “ “ _____._-Henry Johns. 
7 ae a. el Henry Johns. 
m re eo eigen S. R. Raymond. 
. A heen Henry Johns. 
. te i Raymond. 
" on eo © ee Henry Johns. 
a on ee ae S. BR. R: iymond. 
“ ee oe Henry Johns. 
li S. R. Raymond. 
3 " ae ee oe meen Henry Johns. 
ae ee ee een Henry Johns. 
a oe ee hfe Henry Johns. 
eS | ne 
ss ae Henry Johns. 
ia  " onan S. R. Raymond. 
ne ee eum Henry Johns. 
S. KE. S. Is. ee Henry Johns. 
ee  . am 7 I. ‘Raymond. 
ee - — © ame I, W illoughby. 
a Lume ta Johns. 
neem _.S. R. Raymond. 
ee 6h le Henry Johns. 
i fk ire 
RF aS Raymond. 
Gulia Henry Johns. 
i lr 
ee ee cnencnen S. Rt. Raymond. 
ee eee, a Johns. 
a summa S. R. Raymond. 
SS 8 Se ee Henry Johns. 
ale, Henry Johns. 
a oe 
8s Ff Si Henry Johns. 
ee Henry Johns. 
ee ee S. R. Ray mond. 
ee ee ee mcndlem Henry Johns. 
N. E.(?7) N.W. “ eee en 7-1 Johns. 
ee. | lien S. R. Raymond. 
aa TU Le Henry Johns. 
30 S. R. Raymonp, called by plaintiff, testified : 
Am recorder of Grundy county ; lived in Grundy Center in 1869. 


I think I attended the tax sale of lands for the taxes of 1869 ar t 
say from memory who were the bidders. (Book shown witness.) 
This is the record of the sales of real estate in Grundy county for 
that year. By the record it seems that Mr Johns, Mr. Willoughby, 
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and myself were the bidders, on this page; couldn’t say there was 
any bidding against each other for any tract offered that day or not; 
couldn’t say whether I bid against any one or not; may have done 
it and may not; can’t tell; shouldn’t think there was any bidding 
against each other from an examination of the record, from its ap- 
pearance; couldn’t say from anything else. According to this rec- 
ord the tax sale- all appear to be full at that sale that day, and none 
are for less than the whole tract. 


Cross-examined by defendant-: 


I couldn’t say whether there was or not any bidding against each 

other by the bidders at that sale, from memory; from the appear- 

ance of the record I should judge there was not; that is the 

36 only thing upon which I base my answer; don’t remember 

anything further about it; have no recollection of the num- 

ber of persons present at that sale when these tracts in controversy 

were sold. I was there, according to the record; couldn’t say from 
anything else. 


D. S. BuRBANK, recalled by plaintiff, testified : 

The lands assessed by me as belonging to unknown owners be- 
longed at that time to non-residents. 

Plaintiff rested. 


Defendants’ Evidence. 


Defendant- then introduced and read in evidence the following 
deeds : 

ist. E. H. Beckinan, treasurer of Grundy county, Iowa, to Henry 
Johns, tax deed, dated Oct. 16, 1873, filed for record Oct. 16, 1878, 
and recorded in book 21 of records of Grundy county, page 31, con- 
veying the southwest quarter of the southwest quarter sec. 20, town- 
ship 87, range 15 west, 5th P. M., in usual form. 

2d. E. H. Beckman, treasurer, &c., to Henry Johns, tax deed, dated 

Oct. 16, 1873, filed for record Oct. 16, 1873, and recorded in 
ol book 31 of the records of said county, page 38, conveying the 
northwest quarter of the southwest quarter sec. 29, township 

87, range 15 west, 5th P. M.,in usual form. (The deed was issued 
upon a certificate of purchase as signed by A. F. Willoughby to 
defendant-.) 

3d. E. H. Beckman, treasurer, &c., to Henry Johns, tax deed, 
dated Oct. 16,1873; filed for record same day, and recorded in book 
31 of the records of Grundy county, lowa, on page 40, conveying 
the northwest quarter of sec. 51, township 87, range 15 west, 5th 
roo 

A. F. Wiitoucusy, called by defendant-, testified : 


Was auditor of Grundy county, Iowa, in 1869. I can’t state any 
recollection as to how the letters ““n” and “e” came to be written 
in pencil at the description n. w. n. e. 51, 87, 15, but probably from 
the fact, I suppose, this work was done by the deputy in my absence. 


L. H. BEESON ET AL., TRUSTEES, &¢., VS. HENRY JOHNS ET AL. 17 


The letters “n” and “e” look like my deputie’s handwriting. My 
deputy was J. W. Peckham; don’t know where he is now; he is a 
non- “resident at present. My best judgment is that the letters “1” 
and “e” are in J. W. Peckham’s handwriting—my deputy. 
38 I coll not say what he did in my absence. “He was a gen- 
eral deputy, to the best of my recollection. It would be im- 
possible for me to state how long he remained in my office. I was 
absent in the month of May, and also in July, August, and a part of 
September, 1869, and I don’t recollect whether he was my deputy 
during my absence in May or during my absence in July, August, 
and the first part of September; should say he was deputy five or 
six months of the year 1869. We, my deputy and I, corrected 
together the most of the assessor’s books; part of, not all. I 
couldn’t say that we positively did all, but we did the most, if not 
all. Sometimes, when we found that the assessor had not properly 
described the tract of land, we corrected the description and 
en we did not. This is the piece right here (referring to 
N. W. 35. W. 4, 31, 87, 15, changed in pencil to N. E. 4). So far 
as this wd is concerned, we did not, from the fact that it is 
entered here as fractional, when the N. E. 4} is not fractional. It 
may be properly returned on the tax-list as not being frac- 
tional. 
ov) Int. 25. Now, then, I will ask you to state what is your 
best jndgment as to the time when, in this description of the 
land, the letters n and e were written in pencil. 
Plaintiff objects to the question as irrelevant and immaterial un- 
less witness saw or knew of its being done himself. 


Ans. Well, should say it was done in July, 1869. 


Witness continued: To the best of my knowledge, this assessor’s 
book was in the charge of myself and my deputy during my incum- 
bency in the office of auditor, and was returned to my successor In 
office. 

Cross-examined by plaintiff: 


Int. 1. Now, did you write or make these letters in pencil, n. e., 
over the assessor’s figures of s. w.? 
Ans. Did I make them ? 

Int. 2. Yes, did you m: ake them ? 


Ans “This writing looks like my deputy’s, and I should say it 
was. 

Int. 3. No, sir; just answer my question. Did you make them 
in person ! 

Ans. Did I make them in person ” 


Int. 4. Y es. 


40 Ans. I stated in the first place this writing was my 
— s. 
Int. 5. I asked you the question and I want a direct answer to it. 


Did you make them yourself in person ? 


Ans. I don’t think I ean answer. 


3—3/8 
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By the Court: Now, why can’t you answer whether it is in your 
handwriting or not? If it is, say so; if 1t 1s not, say so. 

Ans. I think not; I have no positive recollection as to the day it 
was done; have no positive recollection as to any particular piece 
as to whether it was done or not. 


Redirect: 


I assisted in correcting the assessor’s books, as was customary. 
Mr. Williams was my successor in office, I think. 

C. W. Gipson, recalled by defendant- : 

I was successor in the office of auditor to Mr. Williams; I found 
the assessor’s book for the year 1869 of Black Hawk township on file 
in the office when I succeeded Mr. Williams. 


Defendant- here rested. 


Plaintiff then introduced in evidence the abstract of orig- 

41 inal entries of the county, showing the entry of the west 

fractional half of see. 31 and the south half of the southeast 

quarter of sec. 31, township 87, range 15, at one entry, which tracts, 
as shown by said entry, contained 451.91 acres. 

Plaintiff then rested. 

Defendant then introduced in evidence the record of tax sales of 
Grundy county in the year 1870, for the taxes of 1869, as part of 
the transaction, of which two pages only were introduced by plain- 
tiff. A copy of so much as is desired by defendants is hereto at- 
tached, marked Exhibit A. Defendant- then introduced in evidence 
page 93 of the minute-book of the board of supervisors at the meet- 
ing January 5, 1869, showing the unimproved lands of the county, 
which had been divided into three classes, and were divided to be 
assessed at six, five, and four dollars per acre. 

30th parties then closed their testimony. 

The above and foregoing was all the evidence introduced on either 
part. 


Judgment and Decree. 


After argument by counsel the court took said cause under 
4? advisement, and at the December term, 1880, of said court, 
to wit, December 7, 1880, rendered a decree in said cause dis- 
missing the petition of the plaintiffs and quieting the title to all of 
said land described in plaintiffs’ petition in the defendants, adjudg- 
ing Henry Johns to be the owner in fee-simple of the same, and 
barring and estopping the plaintiffs from having or claiming any 
title or interest therein adverse to defendants. 

To which judgment and decree plaintiffs then and there ex- 
cepted. 

And at the same time it was stipulated between the parties and 
entered of record that plaintiffs might have till the 3d day of the 
March term of said court, 1881, to procure the certificate of the judge 
of said court to the evidence herein ; and on the 24th day of March, 
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1881, it being the second day of the March term of said court, it was 
stipulated between the parties that the time for certifying said evi- 
dence might be extended till April 5th, 1881; and on the 24th day 
of March, 1881, the judge of said court duly certified the evidence 
in said cause. 
43 And on the — day of January, 1881, the plaintiffs per- 
fected an appeal to this court from said judgment and decree 
by causing notice of or age appeal to be duly served upon the de- 
fendants and the clerk of the circuit court of Gran dy county, 
Iowa. 

The foregoing is agreed upon as a correct abstract of the record 
and evidence in this aetion, and it Is stipulated that this cause may 
be heard in the supreme court on such abstract, and a transcript is 
hereby waived. 


Said abstract is endorsed as follows: 


"STATE OF Iowa, - 
“ Black Hawk County, f°” 


“T, Lore Alford, one of the att’ys for appellants, being duly sworn, 
depose and say that I mailed a copy of the following and within 
abstract to Wm. V. Allen, Esq., att’y for appellees, on “the 3ist di: ay 
of March, 1881, directed to Ackley, Iowa, his place of residence and 
post oftice-address, before the closing of the mail for that place that 
day, said abstract being directed to said Allen, and properly stamped 
and deposited in the post office at Waterloo, Iowa. 


“LORE ALFORD. 


“Sworn to and subscribed before me this 3lst day of March, 


1881. 
“TSEAL. | J. W. KRAPFEL, 
‘ Notary Public.” 
14 And on the 9th day of Dec., 1581, there was filed in the 


clerk’s office of the supreme court of lowa, by appellant 
(pl’ff in error) an additional abstract, the same being (omitting title 
of cause) in the words and figures following, to wit: 


Copy of Will. 


Additions to plaintiffs’ abstract, containing copy of will of Strother 
M. Beeson, findings of the court and stipul: ition : 


I, Strother M. Beeson, of the township of Niles, Berrien county, 
in the State of Michigan, being of sound mind and disposing 
memory, do hereby make, publish, and declare this to be my last 
will and testament, hereby revoking any other will by me at any 
time heretofore made. In the name of God, amen. 

First. I order any debts | owe to be pi aid. 

Second. I devise to my son. Jacob Beeson, of Monroe, Fayette 
county, State of Pennsylvania, all the land I own, at the time of my 
death. in Sanilac and Huron counties, in the State of Michigan. 
Third. I give, bequeath, and devise to Lewis H. Beeson, of Niles, 
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Berrien county, State of Michigan; Nathaniel Bacon, of 
AD Hyde Park, Cook county, State of Illinois, and Darwin Baker, 

of South Bend, St. Joseph county, State of Indiana, in trust 
for Anna Lewis Beeson, my granddaughter, all other property—real, 
personal, and mixed—which I may own at the time of my death ; 
said trust to cease on said Anne Lewis Beeson arriving at the age of 
twenty-five years, and the property to be thence afterwards delivered 
to said Anne Lewis Beeson. 

Fourth. I direct that said trustees shall permit said Anne Lewis 
Beeson to remain in the house I now occupy, and that they shall 
employ Mrs. Sarah L. Beeson to reside with and take care of said 
Anne Lewis Beeson, defraying all charges and expenses of every 
kind, and paying all costs and charges attending said Anne and her 
said aunt going every winter to some proper place in the Southern 
States. 

Fifthly. I nominate, constitute, and appoint said Lewis H. Beeson, 
Nathaniel Bacon, and Dawin Baker my executors of this my last 
will and testament, and directing them to file their separate, indi- 
vidual bonds without surety. 

Dated June 20th, A. D. 1878. 

STROTHER M. BEESON. 


(Attestation in usual form.) 
46 Findings of Court Below. 


The court in deciding this cause made and filed a finding of 
facts, and found as follows, to wit: 7 

Ist. That the assessment was not irregular or void. 

2d. That there was no irregular combination among the bidders 
at the sale of the land herein for taxes. 


Stipulation. 


It is hereby stipulated and agreed, by and between the parties to 
this cause, that the same may be submitted at the December term 
A. D. 1881, of this court, on the abstract and argument of the 
plaintiffs, and the argument of defendants already filed herein, and 
upon the foregoing addition to the abstract, and that the amend- 
ment to abstract filed by defendants herein be dismissed. 

A transcript is hereby waived. 


Said cause was submitted to said supreme court on the foregoing 
record Dec. 13, 1881, and said court, after due consideration, on the 
13th day of July, 1882, it being of the regular June term, 1882, of 
said court, filed in writing its opinion or decision, the same being 
duly entered of record, and is in the words and figures following, 
to wit: 
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47 Appeal from Grundy Circuit Court. 


Louis H. Beeson et al., Ex’rs and Trustees of the Estate of Strother 
M. Beeson, Appellants, 
v8. 


HenrRY JOHNS et al. 


The plaintiffs, claiming to be the owners of certain real estate, 
brought this action to set aside a tax title to the same on the grounds, 
first, that there was no assessment; second, that there was a fraudu- 
lent combination among the purchasers at the tax sale; third, that 
there was no assessment to the unknown owners in tracts of forty 
acres corresponding to the smallest Government subdivisions, as re- 
quired by law; and, fourth, that the owners being non-residents of 
the State, the assessment was at a greater value than the property of 
residents. 

There was a trial to the court and the petition dismissed. The 

plaintiffs appeal. 
45 ALFORD & GATES, 
kor Appellants. 
W. V. ALLEN, 
For Appellee . 


SEIVERS, Ch. J.: 


I. Eighty acres of the land in controversy is in see. 29, township 
97, range 15. The owners being unknown, the land in said section 
was assessed to the unknown owners in quarter-section tracts, the 
value being fixed at four dollars per acre. When the assessment 
was returned to the board of supervisors it was rejected by the board 
and the assessor directed to assess the same in forty-acre tracts. 
This he did, and made return thereof to the board, and on such as- 
sessment the taxes were levied. The second assessment was made 
by fixing the value of each forty-acre tract at the same value per 
acre as had been done at the first assessment. There was no new 


examination made, and, in fact, the assessor did not at any time per- 
sonally examine the land. It is said such assessment is void 
49 because the statute then in force required the assessment to 


be made at the cash value of the land, having due regard to 
its quality, location, natural advantages, and other elements of value— 
Rev. —, sect. 720—the argument being the assessor could not com- 
ply with the requirements of the statute unless he examined the 
land and determined its value in accordance with the requirements 
of the statute. It may be the assessment was irregular, but we do 
not believe it was void. A literal compliance with the statute, if a 
personal examination of each forty-acre tract is required, would 
necessitate that the corners and boundaries thereof should be ascer- 
tuined. The aid of a surveyor would be necessary, and this would 
require more time than the assessor is allowed by law to complete 

the assessment. We do not believe the assessor is required 
50 to personally examine each forty-acre tract, but of necessity 

he must arrive at the value from information derived from 
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others, having regard, however, to the elements of value prescribed 
by statute. If he makes mistakes in this respect, as he may do, 
ample opportunity is given the owner to have the same corrected. 

One forty-acre tract of the land in controversy is the N. W. } of 
the N. E. } of sec. 31, township 87 north, of range 15 west. The 
whole northeast quarter was omitted by the assessor and not as- 
sessed by him. When he made the second assessment and returned 
the roll to the board of supervisors there was contained therein the 
following: “N. W.S. W. 381, 87, 15, 48.80 acres.” The number of 
acres was correctly stated. At sometime and by some person, after 
the assessment-roil had been returned — the board of supervisors, 
there was written with a pencil over the letters “S. W.” the 

letters “N. E.,.” so that thereafter the land assessed 
o1 appeared on the roll to be in the northeast quarter 

instead of the southwest quarter, as returned by the assessor. 
No change was made in the value fixed by the assessor. The statute 
in force at the time the assessment was returned authorized the 
auditor “to correct any clerical or other error in the assessment or 
tax-book.” Rev. —, sect. 747. The auditor testified he believed 
the alteration or correction in the assessment had been made by his 
deputy. It is true, his evidence is not of a certain or decided char- 
acter, but there is nothing contradictory thereto. The assessment- 
roll as corrected has been at all times on file in the auditor’s office, 
and land was described in the tax-books and sold as described in 
the corrected assessment-roll. There is noevidence tending to show. 
the land was assessed or taxed more than once. Under the circum, 

stances we are forced to conclude the correction was made by 
52 the deputy auditor; that he was authorized to do so there is 

no doubt. The fact that the roll as corrected has remained 
on file as a record in the auditor’s office, and that it has been re- 
garded in the subsequent proceedings as correct, casts upon appel- 
lants the burden of showing that it was incorrect, and that the taxes 
assessed on the land were inequitable or unjust. This they have 
failed to do. Besides this, it was the duty of the owner to see that 
this land was properly assessed, and the statute then in force pro- 
vided that no error or irregularity in the assessment shall render 
the taxes invalid or affect the title of any one claiming under a tax 
deed. It may be conceded the corrected assessment was irregular ; 
it was not, we think, void. 

II. There were three bidders at the.tax sale, and they did not bid 

against each other, and this constitutes the only evidence 
D3 there was a fraudulent combination. We feel constrained to 

say this evidence is not, in our opinion, sufficient. Fraud 
cannot be presumed, but the contrary presumption must be indulged 
in the absence of evidence. It might well be that each bidder ob- 
tained all the land he wanted without the necessity of bidding 
against any one else. 

III. Conceding the land in controversy belonged to non-residents 
and that it was assessed at a greater value than similar land belong- 
ing to residents, is the tax title void under the ordinance cf 1787 or 
the act of Congress admitting the State of lowa into the Union? We 


L. H. BEESON ET AL., TRUSTEES, &¢., VS. HENRY JOHNS ET AL. 23 


are not prepared to say if such an assessment was objected to at the 
proper time and manner it could be sustained, but we do not believe, 
uncer the facts in this case, the title of the purchase- at the tax sale 
by reason thereof is void. The authorities cited by counsel for ap- 
pellant do not go to this extent. Fraud is not alleged or 
54 shown, nor is it claimed there was an actual intent to dis- 
criminate against non-residents. At most it appears the im- 
proved lands of residents were not assessed as high in proportion as 
the unimproved lands. No discrimination was made between the 
unimproved lands of residents and non-residents. For aught that 
appears, the relative value of the improved and unimproved lands 
was erroneous only. Under such circumstances a correction or 
abatement should have been applied for as provided for by law. 
The assessment and levy were not void, and for the correction of the 
error the remedy provided by law is ample for the complete protec- 
tion of the taxpayer. Cooley on Taxation, p. 28. 
‘Affirmed. 
Day, J., dissenting. 


55 And on ‘the same day a final judgment was rendered and 
and duly entered of record as follows: 


Appeal trom Grundy Circuit Court. 


“ Lewis H. Beeson et al., Ex’rs & Trustees of the Estate of Strother 
M. Beeson, Dee’d, App'lts, 
3 v8. 
HENRY Jouns et al. 


In this cause, the court being fully advised in the premises, file 
their written opinion affirming the judgment of the circuit court 
(Day, justice, dissenting). 

It is therefore considered by the court that the Judgment of the 
court below be, and it is hereby, affirmed, and that a writ of pro- 
cedendo issue accordingly. 

It is further considered by the court that the appellants pay the 
costs of this appeal, taxed at $18.00, and that execution issue there- 
for.” 


Afterwards the appellants filed a petition for rehearing, and the 
same was duly submitted ; and, after due consideration, the same was, 
on the 5th day of October, 1882, overruled, without further or 
supplemental opinion and without any modification of said final 
judgment. 


56 STATE OF IowA, 88: 


I, G. B. Pray, clerk of the supreme court of Lowa, do hereby cer- 
tify that the forgoing is a full, true, and correct transcript of the 
record in said cause, being the abstract and additional abstract of 
appellants (pl’ff in error), the opinion of said supreme court, and 
entry of final judgment and writ of error bond. 
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And I further certify that the original writ of error and citation 
are hereto attached and returned with this transcript, and copies 
thereof are retained in my office; and this return is made in obedi- 
-nce to said writ of error. 

In testimony whereof witness my signature and the seal of said 
court, at Des Moines, in said State, this 30th day of August, 1884. 

[Seal of the Supreme Court of Lowa.] 
G. B. PRAY, 
Clerk Sup. Court of Iowa. 


Endorsed on cover: Iowa supreme court. No. 378. Lewis H. 
Beeson, Nathaniel Bacon, and Darwin H. Baker, as trustees under 
the will of Strother M. Beeson, deceased, plaintiffs in error, vs. Henry 
Johns and Henry Ohrt. Filed 13th October, 1884. 


Assignment of Errors. 
Supreme Court of the United States. October Term, A. D. 1884. 


Lewis H. Berson, NATHANIEL Bacon, and Darwin H. BAKER, as 
Trustees under the Will of Strother M. Beeson, Deceased, Plain- 
tiffs in Error, 

Us. 
Henry Jonns and Henry Onrt, Defendants in Error. 


In error to supreme court of Iowa. 


And now come Lewis H. Beeson, Nathaniel Bacon, and Darwin 
H. Baker, as trustees under the will of Strother M. Beeson, deceased, 
by Nathaniel Bacon, their attorney, and say that in the record and 
proceedings aforesaid there is manifest error, in this, to wit: 

ist. It appears that the judgment aforesaid given was given for 
the said Henry Johns and Henry Ohrt against the said Lewis H. 

seeson, Nathaniel Bacon, and Darwin H. Baker, as trustees under 

the will of Strother M. Beeson, deceased; whereas by the law of the 
land the said judgment ought to have been given for the said Lewis 
H. Beeson, Nathaniel Bacon, and Darwin H. Baker, as trustees 
under the will of Strother M. Beeson, deceased, and against the said 
Henry Johns and Henry Obrt. 

2d. Also there is error, in this, to wit, that the said judgment of 
the supreme court of Iowa was against the right claimed by the 
said Lewis H. Beeson, Nathaniel Bacon, and Darwin H. Baker, as 
trustees under the will of Strother M. Beeson, deceased, to have the 
said assessment of the said land and the tex deed based thereon de- 
clared void under that part of article 4 0° an ordinance for the gov- 
ernment of the territory of the United ‘ .ates northwest of the river 
Ohio, approved July 13th, 1787, whicu provides that “in no case 
shall non-resident proprietors be taxed higher than residents.” 

3rd. Also there is error, in this, to wit, that the said judgment of 
the supreme court of Iowa was against the right claimed by the said 
Lewis H. Beeson, Nathaniel Bacon, and Darwin H. Baker, as trus- 
tees under the will of Strother M. Beeson, deceased, under that part 
of subdivision 5 of section 6 of an act supplemental to the act for 
the admission of the States of lowa and Florida into the Union, ap- 
proved March 38rd, 1845, which provides “ that in no case shall non- 
resident proprietors be taxed higher than residents,” to have the 
said tax title declared void. 

4tn. Also there is error, in this, to wit, in that the supreme court 
of Iowa, for the reasons above given, did not reverse the judgment 
and decree of the Grundy circuit court, and did not grant the prayer 
of the original petition filed in said Grundy circuit court in this 
case. 


Prayer for Reversal. 


And the said Lewis H. Beeson, Nathaniel Bacon, and Darwin H. 
Baker, as trustees under the will of Strother M. Beeson, deceased, 
pray that the said judgment of the supreme court of Iowa may be 
reversed, annulled, and altogether held for naught, and that they 
may be restored to all things which they hath lost by reason of the 
said judgment, &c., and that this cause may. be remanded to the 
supreme court of Iowa, with directions to reverse the decree of the 
Grundy circuit court, and to enter a decree in accordance with the 
prayer of the original petition filed in this case in the circuit court 
of lowa within and for Grundy county, or for such other relief or 
for such further relief as to this honorable court shall seem just. 

NATHANIEL BACON, 
Attorney for Plaintifis in Error, Niles, Mich’n. 


[Endorsed:] Supreme Court U.S. October term, 1885. No. 378. 
Luther H. Beeson et al., pl’ffs in error, vs. Henry Jobns et al. As- 
signment of errors. 

[Stamped:] Office Supreme Court U. S. Filed Aug. 1, 1885. 
James H. McKenney, clerk. 


Supreme Court of the United States. 


October Term, A. D. 1887. No. 98. 


LEWIS H. BEESON, NATHANIEL BACON AND 
DARWIN H. BAKER, AS TRUSTEES UNDER 
THE WILL OF STROTHER M. BEESON, DE- 
CEASED, PLAINTIFFS IN ERROR, 

VS. 


HENRY OHRT, SURVIVING DEF’T IN ERROR. 


: BRIEF FOR PLAINTIFFS IN ERROR. 


NATHANIEL BACON, Counse! for Plaintiffs in Error. 
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Supreme Court of the United States. 


October Term, A. D. 1887. No. 98. 


LEWIS H. BEESON, NATHANIEL BACON AND 
DARWIN HL BAKER, AS TRUSTEES UNDER 
THE WILL OF STROTHER M. BEESON, DE-. 
CEASED, PLAINTIFFS IN: ERROR, 


VY Se 


HENRY OHRT, SURVIVING DEF’T IN ERROR. 


In Frror to the Supreme Court of the Stute of Iowa 
BRIEF FOR PLAINTIFFS IN ERROR. 
May it please the Court: 


(STATEMENT OF ‘tHE CASE.) 


The late Strother M. Beeson in his lifetime filed a petition 
in the Circuit Court in Grundy County, lowa, claiming that 
he was the owner in fee simple of certain lands in said county, 
asking that certain tax deec s to said lands be set aside and de- 
clared void; that his own title be quieted; that an accounting 
be had of what the adverse party was entitled to receive for 
taxes paid, including amount paid at the tax sale; and for 
general relief, ( Record pages 6, 7 and 3.) 


This suit was originally against Henry Johns and Henry 
Ohrt. Since the case was brought to this court, Henry Johns 
has died. His death has been suggested, and an order of pub- 
lication, under Rule 15, has been made and published. A writ, 
an alias scire facias, has also been ordered, and has been served 


~~ 
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on William Johns, the administrator of the estate of said Ilen- 
ry Johns deceased. 


(Sections 955 and 956 Revised Statutes of United 
States. ) 


The Grundy circuit court rendered a decree dismissing the 
petition, and finding said Henry Johns to be the owner in fee 
simple of all of said lands, (Record page 18), and thus the 
tax titles were sustained. 


From this decree an appeal was taken to the supreme court 
of Iowa, where the decree of the Grundy circuit court was 
sustained. ‘The decision of the supreme court of Iowa is on 
pages 21, 22 and 23 of the Record. 


(QUESTION INVOLVED AND HOW RAISED.) 


‘Lhe questian which the plaintitts in error desire to submit to 
this honorable court to decide, and which question, they allege 
is involved in this controversy, is, 


Are said tax titles valid, if said lands, when taxed, belonged 
to a non-resident of Iowa, and if such non-resident pro- 
prietor was taxed higher than residents of Iowa, in violation 
not only of that part of Article 4 ot the ordinance of 1757, 
which provides ‘* No tax shall be imposed on lands, the prop- 
erty of the United States, and in no case shall non-resident pro- 
prictors be taxed higher than residents,” (Appendix to Re- 
vision of 1860, Laws of lowa, page 931,) but also of that part 
of Section 6 of the act of Congress supplemental to the act for the 
admission of the States of lowa and Florida into the Union,which 
provides “ and that in no case shall non-resident proprietors be 
taxed higher than residents,” (Appendix to Revision of 1860, 
Laws of Iowa, page 968)? 


This question was raised by an amendment to the original 
petition filed in the Grundy circuit court, (Record page 8), and 
was direc tly passed on by the supreme court of Iowa in their 
said decision. 


(SPECIFICATION OF THE ERRORS RELIED UPON.) 


The plaintiffs in error allege thatthe supreme court of lowa 
erred in their opinion on the above question, which part of 
their opinion is on pages 22 and 23 of the Record, and is as 
follows: ‘Ill. Conceding the land in controversy belonged to 
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non-residents and and that it was’ assessed at a greater value 


than similar land belonging to residents, is the tax title void 
under the ordinance of 1787 or the act of Congress admitting 
the State of Iowa into the Union?) We are not prepared to 
say if such an assessment was objected to at the proper time 
and manner it could be sustained, but we do not believe, under 
the facts in this case the title of the purchase-at the tax sale 
by reason thereof is void. ‘he authorities cited by counsel 
for appellant do not go to this extent. [*raud is not alleged or 
shown, nor is it claimed there was an actual intent to discrimi- 
nate against non-residents. At most it appears the improved 
lands of residents were not assessed as high in proportion as 
the unimproved lands. No discrimination was made be- 
tween the unimproved lands of residents and non-residents. For 
ought that appears, the relative value of the improved and un- 
improved we 8 was erroneous only. Under such circumstances 
a ot rection or abatement should have been applied for as pro- 
vided for by law. ‘The assessment and levy were not void and 
for the correction of the error the remedy provided by law is 
ample for the complete protection of the taxpayer. Cooley on 
Tax: ation; p. 28.” 


(BRIEF OF THE ARGUMENT.) 
In this argument, it will be claimed for the plaintiffs in error 


that, 


I. 


The land in controversy, at the time, 1869, the taxation com- 
plained of was made, belonged to a non-resident of the State 
of lown. 


I]. 


The non-resident proprietor of saic land was taxed for that 
vear, 1869, higher than residents. 


ITT. 


It is a conclusion of law that sid taxation, and the tax title 
based thereon, are void, because said unequal taxation was in 
violation of that part of said ordinance of 1787 and of said 
supplemental act, each of which provides “in no case shall non- 


resident proprietors be taxed higher than residents.’ 
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l. 


The land in controversy, at the time, 1869, the taxation com- 
plained of was made, belonged to a non-resident of the State 
of Iowa. 

The land involved is the west half of the south-west quarter 
of Section twenty-nine, and the north-west quarter of the 
north-east quarter of Section thirty-one, all in ‘Township eighty- 
seven north, of range fifteen west, in Grundy county, State of 
Iowa, (Re: ord page 6.) 

Ths taxation complained of was for the year 1569, (Record 
page 14and 18). The land was entered in 1855 by Wm. E. Ide, 
who conveyed to Geo. W. and Mary L. Cherry in 1860, (Record 
page 9.) , 

Geo. W. and Mary L. Cherry, in September, 1569, convey- 
ed the above lands to J. E. White, (Record page 9). 


Said J. E. White and wife conveyed the said land in 1876 to 
said Strother M. Beeson, (Record page 9g). 

The testimony of John E. White is (Record page to): 

“Am sixty; reside in Cleveland, Ohio; am a grain dealer. 
I resided at Cleveland during all the year 1869. I have never 
lived in Iowa. Geo. W. Cherry and his wife, Mary L. 
Cherry, lived in Cleveland, Ohio, at the time the sale and deed 
of the land was made to me, and for some time, both before 
and after.” 


LI. 

The non-resident proprietor of said land was taxed for that 
year, 1869, higher than residents. 

To prove this proposition, the plaintiffs in error rely on, and 
the attention of the court is invited to, these five parts of the 
Record: 

1. That part of the decision of the supreme court of lowa 
assigned for error; 

2. ‘The evidence of D. S. Burbank, the assesser for 1869 ; 

3. he evidence in relation to what was in the assessment- 
book: 

4. The evidence of E. H. Beckman, the treasurer of 
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(Srundy county for 1860, and 


5. he action of the board of supervisors of Grundy 


county for 1869 in regard to the assessments for that year. 


That part of the decision of the supreme court of lowa 


asstened for error. 


In discussing such decision, the counsel for the plaintiffs in 
error desires only in the views he may take of that decision, and 
here respectfully preseated for the consideration of this court. 
to speak of the supreme court of iowa in proper and respectful 
terms. 

The supreme court of lowa say (Record page 23) “At most 
it appears the improved lands of residents were not assessed as 
high in proportion as the unimproved lands.” 

With this statement of fact the plaintiffs in error entirely 
agree, and claim that such statement is a virtual admission that 
the non-resident proprietor was taxed higher than residents. 
After making the above statement, the supreme court of lowa 
further say, *“* No discrimination was made between the unim- 
proved lands of residents and non-residents.” In this statement 
it is submitted that the court were mistaken, or at least, no ev- 
iden: e can be found in the Record to warrant such a conclusion. 
Both these statements of the court can be perhaps better con- 
sidered, after the evidence in the case is referred to, and they 
will therefore be hereafter mentioned. 


>», The evidence of D. S. Burbank, the assessor for 1860. 


~~ * 


Such evidence is found on pages 10, 11, 12, 13 and 16 of the 
Record. All of such evidence, relating in any way to the 
question under consideration, is hereby referred to and made « 
part of this argument. 

3. The evidence in relation to the assessment-book, on page 
12 of the Kecord. 

Such evidence is as follows: ‘ Plaintiff here introduced in 
evidence the whole assessment-book, showing the assessment to 
have been made on a basis of six dollars, the highest price, 
and five dollars, the next price, and four dollars for the lowest 
valued land in the township.” 


4. The evidence of E. H. Beckman, the treasurer of Grun- 
dy county for 1569. 


Such evidence is on pages 13 and 14 of the Record, is here- 


t) L. H. BEESON ET AL., TRUSTEES, &C., VS. HENRY JOUNS ET AL. 


by referred to, and made a pnrt of this argument. 


s. The action of the board of supervisors of Grundy 
ae t f the board of supervisors of Grundy 
county for 1869 in regard to the assessments for that year. 


On page 18 of the Record it is stated, ‘* Defendant then in- 
troduced in evidence page 93 of the minute-book of the board 
of supervisors, at the meeting Jai uary 5, 1869, showing the 
unimproved lands of the county, which had been divided into 
three classes, and were divided to be assessed at six, five, and 


four dollars per acre.” 
Again on page 14 of the Record it is stated, 


“ Plaintiff introduced in evidence the record of the board of 
supervisors acting, or purporting to act, as a board of equali- 
zation, on page 111 of said minute-book, under date of June 
8, 1869, which reads as follows: ‘On motion the board pro- 
ceeded to the equalization of assessments. A motion was 
made that all lands in the county assessed to unknown owners 


be assessed at six dollars per acre, and an amenendment was’ 


offered that said lands be assessed at five dollars per acre, 
which motion carried: after which the motion, as amended, 
was adopted.’ mn 


This testimony, all taken together, shows that the improved 
land belonged exclusively to residents, and the land assessed 
to “* unknown owners ” belonged exclusively to non-residents; 
(Record page 14). 


That about two-thirds of the land in the township belonged 
to non-residents. (‘The Record, page 14, states that Mr. Beck- 
man said ** about one-third’, but according to the brief tiled 
for plaintiffs in supreme court of Iowa, Mr. Beckman was er- 
roneously reported—that he said the same as the assessor, Mr. 
Burbank, who said “nearly two-thirds, | should say ”, (Record 
p. II); 


That land of non-residents was also called ‘ unimproved 
land” (Record, p. 12 and p. 14), and “ unoccupied land ”, 


( Record p. 12); 


That the assessment made by the assessor was six dollars, 
the highest valuation, for improved land, and was four dollars 
per acre for the land of non-residents, or “ unknown owners ”, 
(Record page 12), and some lands were also assessed at five 
dollars per acre (Record p. 12). 


The resolution of the board, above quoted, therefore in- 
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creased the assessed valuation from four dollars per acre to five 
dollars per acre, of the lands which belonged to non-resident 
proprietors, or * unknown owners ”; and any lands, other than 
those of * unknown owners” if there were any, that had been 
assessed by the assessor at four dollars per acre, still remained 
at four doliars per acre. What these lands were, if any, 
whether improved or unimproved, is not disclosed by the Ree- 
ord. Whether any residents owned any unimproved lancs is 
noi cisclosed DY the Record. 


But if there were any lands, either improved or unimproved, 
in this township, that were assessed to known owners at four 
dollars per acre, such laads were not included in the resolution 
of the board, and were taxed one dollar per acre less than the 
land of the non-residents. 


it is therefore submitted that there is, in this record, nothing 
whatever, on which can be based the statement of the supreme 
court of lowa, that ** No diserimination was made between the 
unimproved lands of residents and non-residents.” If such 
court had not drawn such a conclusion, it may not be improp- 
er to infer that they might have decided this case in a different 
way, for their dx ‘cision seems to rest in part, at least, on the 
supposed existence of a condition of things not shown by this 


‘The result of the combined action of the assessor and this 
board of equalization was as follows, as shown by the testi- 
mony: The best improved land in the township, the cash value 
of which was about twenty dollars per acre, (Record page 12) 
was not assessed for more than six dollars per acre. 


Some improved lands,the cash value of which was about twelve 
to fifteen dollars an acre (Record p. 12), were probably assessed 
at five dollars, though there is no direct evidence as to what 
such lands were assessed for. If they were assessed at five 
dollars, then the lands of non-resident proprietors, the cash 
value of which was, according to the assessor, from three dol- 
lars and a half to ten dollars per acre, and according to Mr. 
Beckman, not to exceed five or six dollars per acre, were as- 
sessed at the same rate, five dollars, as the class of lands worth 
twelve to fifteen dollars per acre. ‘That is, the best improved 
lands, worth twenty dollars per acre, were assessed at six dol- 
lars; 

The next class of improved lands, worth from twelve to fif- 
teen dollars per acre, were either assessed for four, five or six 
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dollars, but probably at tive dollars: 


Non-resident lands worth three and a half to ten dollars, ac- 
cording to one witness, and not to exceed five or six dollars, 
according to another witness, were assessed at five dol- 
lars (by the board). 


In this township, 87 north, range 15 west, there are 23,39s.- 


ae Bre | 
57 acres, according to ofhcial plat of survey, (Department of 
the te i General Land Office). As about two-thirds of 
this land, or perhaps about 15,000 acres, belonged to non-resi- 


dent proprietors, the action of the board 1 increas sed the assessed 
valuation S1 per acre, o r about SI &.o000, in this town ship. 


That member of the board who wanted to make the assess- 
ment of the lands of unknown owners or the enapeerss non- 
resident lands, six dollars, and thereby make it equal to the as- 
sessment of the best improved lands in the township, cither had 
very poor powers of discrimination, or else he wanted to make 
the non-resident land owners pay more than their share. In 
either case the non-resident proprietor would be the loser. 


Whether a discrimination in the assessment as finally settled 
was made against the non-resident proprietors, and whether the 
non-resident proprietors were as a matter of fact, actually tax- 
ed higher than the residents, are questions which the plaintiffs 
allege are virtually answered athrmatively by the supreme 
court of Iowa when they say “At most it appears the improv- 
ed lands of residents were not assessed as high in proportion as 
the unimproved lands.” For if it cana be shown that the unim- 
proved lands belonged to non-residents, is not a violation of the 
law established?’ 


The assessor seems to use the words, “ unimproved lands ”, 
in the same sense as the words, “land of non-residents,” and 
“Jand belonging to non-residents.” For on page 12 of the Ree- 
ord he says, ‘“‘ | assessed the land of non-residents—unimprov- 
ed land,” &c., and on page 13 he says, “I valued and assessed 
the poorest unimproved land, or land belonging to non-resi- 
dents,’’ &c. 


There is no evideuce inthis record that a resident owned any 
unimproved land. Mr. Beckman’s testimony, (Record page 
14) is that “‘the improved land belonged exclusively to resi- 
dents ’’, therefore ail the land owned by non-resident proprie- 
tors must have been unimproved, and as the non-resident pro- 
prietors owned such a large proportion of the township was notthe 


cae 


w- 
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taxation made, according to the above statement of the court, 
to bear more heavily on the non-residents than on the residents ? 
In saying then “At most it appears the improved lands of res- 
idents were not assessed as high in proportion as the unim- 
proved lands”; does not the supreme court of lowa virtually 
say, “ residents were not asscssed as high in proportion as non- 
residents " ” 


Tt. 


It is a conclusion of law, that said taxation, and the tax title 
based thereon, are void, because said unequal taxation was in 
violation of that part of said ordinance of 1787, and of said 
supplemental act, each of which provides “ in no case shall non- 
resideat proprietors be taxed higher than residents.’ 


‘Courts have always been astute in discovering causes to in- 
— tax sales. Where such sales are made from the delin- 
quent, or assessment-roll, and are not preceded and authorized 
by some indie’ ial proceeding establishing the amount of taxes 
and costs, a sale for the payment of any excessive or unlawful 
charge is void. 

Cooley on ‘Taxation, 344; 

Treadwell vs. Patterson, 51 Cal., 637; 
Buchnall vs. Story, 36 Id., 6 
Blackwell on ‘Tax ‘Titles, 192: 

Drew vs. Davis, 33 Am. Dec., 213; 
Wills vs. Austin, ea Cal., 862; 
Ilarper vs. Rowe, Id., 233.” 

Irom note on page 694, 50 Am. Dee. 


The law of lowa, under which the attempt was made to tax 
and sell this land, provides (Sec. 720, page 111 Revision of 
1860, Laws of lowa) . 4 ‘real property shall 
be listed and valued in the year 1861, and each second year 
thereafter, and shall be assessed at its true cash value, hi ving 
regard to its qual lity, location, natural advantages, the gener: al 
ron sae in the vicinity, and all other elements of its val- 


ic, &e.’ 


‘The assessor testified (Record page 12), “ 1 made the valua- 
tion upon a basis of two thirds of the ie. value of the prop- 
erty in my township—from one-half to two-thirds of its cash 
value.” 

In Wattles vs. Lapeer, 40 Mich., 625, it is decided that “ as- 
esssments upon anything but the true cash value of property 
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are illegal and in violation of the assessor’s official oath.” (Head 
note). 


On the part of the plaintiffs in error, it is claimed that the 
whole action of the assessor, and the action of the board of 
equalization, taken together, show a willful disregard, not only 
of the State law, but also of the United States law, and make 
out a case showing fraud on the part of the assessing oflhicers 
and intentional fraud, and that a clear intent was shown by the 
taxing officers to discriminate against non-resident proprietors, 
and that the supreme court of Iowa were als» mistaken in say- 
ing “ Fraud is net alleged or shown, nor is it claimed there was 
an actual intent to discriminate against non-residents.” 


In the case. of Humes vs. Scruggs 94 U.S., page 28, it is 
said “ Fraud or no fraud is generally a question of fact to be 
determined by all the circumstances of the « ase.” 


“Acts indicate the intention ”, Broom’s Legal Maxims, p. 
201. 


Sut whether there was fraud or no fraud in the action of the 
taxing officers, what difference could it make to the non-resi- 
dentproprictor? If his taxes were unlawfully increased, if he 
was made to bear more than his snare of the public burden, he 
could get but little comfort in being told that the taxing oil. 
cers might have erred in judgment only. 


“Fraud” or no “traud”, “actual intent to discriminate 
against non-residents ”, or no such intent, the result is the same 
to the non-resident proprietor who is taxed higher than che resi- 
dent. ‘The language of the ordinance of 1787 and the sup- 
plemental act is plain and strong, “ in no case shall non-resident 
proprietors be taxed higher than_ residents.” 7 

The mischief struck at by this provision of the ordinance of 
1787 re-enacted in the supplemental act, is set forth by Chan- 
cellor Kent (2 Com. 331-2-3) as follows: 


Every person is entitled to be protected in’ the enjoyment 
of his property, not only from invasions of it by individuals 
but from all unequal and undue assessments on the part of gov- 
ernment. It is not sufhcient that no tax or imposition can be 
imposed upon the citizens, but by their representatives in the 
legislature. The citizens are entitled to require that the legis- 
lature itself shall cause all public taxation to be fair and equal 
in proportion to the value of property, so that no one class 


+ 
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of individuals and no one species of property may be unequai- 
ly or unduly assessed. A just and perfect system of taxation 
is still a disideratum in civil government, and there are con- 
stantly existing well founded complaints that one species of 
property is made to sustain an unequal, and consequently an 
unjust pressure of the public burthens. ‘The strongest instance 
in New York and probabiy in other States, of this inequality 
Was in the assessments of taxes upon waste and unproductive 
lands, and the oppression upon this description of real property 
has been so great as to diminish exceedingly its value. ‘This 
property Is assessed in each town, by assesssors residing in each 
town and whose interest it is to exaggerate the value of such 
property, in order to throw as great a share as possible of the 
taxes to be raised within the town upon the non-resident pro- 
prictor. The unreclaimed lands, which the owner finds it im- 
possible to cultivate, or even to sell, without great sacrifice, 
and which produce no revenue, are assessed not only for such 
charges as may be deemed directly beneficial to the land, such 
as making and repairing roads and bridges, but for all the 
wants and purposes of the inhabitants. The lands are made 
auxilliary to the maintenance of the poor, and the destruction 
of wild animals; and the inhabitants of each town have been 
leit to judge, in their discretion, of the extent of their wants, 
Such a power vested in the inhabitants of each town, of rais- 
ing money for their own use, on the property of others, has 
produc ed in many instances, very great abuses and _ injustice. 
It has corrupted the morals of the people, and led to the plun- 
der of non-resident land-holders. ‘This was carried to such an 
enormous extent in the couuty of Franklin as to awaken the 
attention of the legislature and to induce them to institute a 
special commission to inquire into the frauds and abuses com- 
mitted under this power, and also to withdraw entirely from 
the inhabitants of new towns the power of raising money by 
‘issessments upon property for the destruction of noxious ani- 
mals. The ordinance of Congress of July 13th, 1787, passed 
for the government of the northwestern territory, anticipated 
this propensity to abuse of power, and undertook to guard 
against it by the provision, that in no case should any legisla- 
ture within that territory tax the lands of non-resident proprie- 
tors higher than those of residents.” 

In this law plainly laid down in both this ordinance of 1787, 
and in the “ supplemental act ”’, to-wit, “in no case shall non- 
resident proprietors be taxed higher than residents ”’, there is 
found a fundamental principle of liberty, of right and of jus 
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tice. ‘This principle seems to be born in man. It is found even 
in poetry. Goldsmith in * ‘The ‘Traveler ” says 


‘And all that freedom’s highest alms can reach 
Is but to lay proportion’d loads on each.” 


In this law is also found a constitutional! right, for in Cooley's 
Constitutional Limitations, 486-7, it is said * It is also believed 
that that provision in the Constitution of the United States which 
declares that ‘the citizens of each State shall be entitled to all 
the privileges and immunities of the citizens of the several 
States’ (Art. 4, Sec. 2) will preclude any State from imposing 
upon the property within its limits belonging to citi- 
zens of other States any higher burdens by way 
of taxation than are imposed upon the like property of its own 
citizens. ‘This is the express decision of the supreme court of 
Alabama’, following in this particular the dictum of an emi 
nent Federal jucge at an early day.” * Washington, J., in 
Corticld vs. Coryell, 4 Wash. C. C., 380." "Wiley vs. Palm- 
er, 14 Ala.. O27. 
he 22d verse of 
the 24th chapter of Leviticus it is said, * Ye = shall 
manner of law as well tor the stranver as for one of your own 


ba 


The principle involved is still higher. In 


have one 
country, for lam the Lord, vour God.” 


Such is the divine principle, the constitutional right, the hiehest 
aim of freedom, the immunity given by a positive law of the 
United States, which, if the view ot the plaintitf in oerror qs 
correct, are involved in this controversy. 


The taxing oflicials in this matter were but mere avents of 
the people, mere «creatures of the law of lowa, clothed with 
such legal powers, subyect to the constitution and laws of the 
United States, and to the laws and constitution of lowa.as the 
legislature.of lowa had given them. It the legislature had 
no right to tax the non-resident higher than the resident, could 
one of its creatures have that right: 


This plain provision of law * in no case shall non-resident 
proprictors be taxed higher than residents”, seems to have 
been made to cleariy keep in view a right that the non-resident 
proprietors had, a right that existed without any positive writ- 
ten law. Every non-resident owner of Lowa land had, and has 
the right, to rely on that part of the law as much as on any 
other part. Of what use is that provision, if the non-resident 


owner, wherever he may be, can not rest easily, feeling 
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sure that it will be obeyed, or the action of the taxing 
officials will be void, without being compeiled to watch or have 
an agent witch the taxing officials: ‘These taxing officials 
were bound to follow the law and do their duty. They had 
but limited powers. Part of the barriers that they had no right 
to break down or go beyond, either purposely or unintention- 
ally, either innocently or fraudulently, either with good inten- 
tions or with bad intentions. was this clear command “In no 
case shall non-resident proprietors be taxed higher than _ resi- 
dents.” The instant they went bevond this barrier, that. in- 
stant they censec to be otheers ‘*) the law and became ISur})- 
ers of power, subject to and guided only by their own arbitra- 
ry will. The moment they set up a standard of their own to 
follow. bevond the line which limited their action, that moment 
they declared that they were higher than the law, and assum- 
ed arbitrary power, 


‘The eloquent denunciation by burke of the doctrine of ar- 
bitrary power, delivered on the trial of Warren Hastings is 
worthy o! being repeated often, and thoughtfully dwelt upon 
by those who frame laws for a free people. ‘Tle have arbitra- 
ry power ! My lords, the ast India Compan have not arbi- 
trary power to give him; the king has no arbitrary power to 
o1\ Cc him: Vour lordships have not: nor the commons: nor the 
whole legislature. We havs no arbitrary power to give, be- 
cause arbitrary power ts a thing which neither any man can 
hold nor anv man can give. -. Xe. 


See Cooley's Suggestions for the Study of the Law; 
2d Ed. Coolev’s Blackstone, Vol. L.. p. X. 


+ And again, he says inthe same speech; * Law and arbitrary 
power are in eternal ennty. Name: me a magistrate, and | 
will name property; name me power! and | will name protec: 
tion. It is a contradiction im terms, it 1 blasphemy in religion: 
it is wickedness in polities, to say that any man ean have arbi- 
trary power. In every patent of office the duty is included. 
For what else does cl mlavistrate CN] on To suppose fo) pow er 
is an absurdity in idea. Judges are guided and governed by 
the eternal laws of justice to which we are all subject.’ See 
Prior’s Life of Burke, ch. ix.: Works, (Littl & Brown’s Ed. ) 
me. 455: Sidney on Gov., -. 28 27. 


Ic. note, p. , * 


In this case is not also the great and vital question involved 
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whether the exercise of arbitrary power by taxing officials is 
to be upheld 

This law, **in no case shall non-resident proprietors be taxed 
higher than residents ” is part of a contract. 


This contract was made by the United States on one side, 
and the State of lowa on the other side. 


An inspection of the terms of this contract will show that 
the consideration of the contract was of immense value. 


In 1845 (Revision of 1860, Laws of lowa, p. 966) Congress, 
in * An Act supplemental to the Act for the admission of the 
States of Iowa and Florida into the Union ”, made this liberal 
offer to the legislature of lowa for their acceptance or rejec- 
tion. ‘That is to say, the United States offered to give to the 
State of lowa, 


rst, One section of land in every township of the public 
lands for schools: 


2d, Certain seventy-two sections for a university; 


3d, Five sections for public buildings for the State of Iowa; 


c* 


ath, All salt springs in the State not exceeding 12, with 6 
sections of adjoining land for the use of the State, but no, salt 
spring owned by an individual should be granted to the State, 
and that the State should not lease or sel! any salt spring for 
longer than ten vears, without consent of Congress. 


sth, Five per cent. of the net proceeds of the public lands 
within the State sold after the admission of the State were to 
be appropriated for making public roads and canals within the 
State as the legislature might determine. 


This offer, consisting of the above five parts, was made on 
condition that lowa should provide by an. ordinance irrevoca- 
ble without the consent of the United States, that the State of 
lowa would 

ist, Never interfere with the primary disposal of the soil 
within the same by the United States, nor with the regulations 
Congress might make for securing the title to purchasers. 


2d, ‘Phat no tax shall be imposed upon lands the property 


of the United States. 
3d, * Chat in no case shall non-resident proprietors be taxed 
higher than residents * and 


4 
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4th, ‘That certain bounty lands shall not be taxed for three 
vears after the date of the patents. 


About three vears after this offer was made by Congress 
(Revision of 1860, Laws of lowa, p.g8r) and on J: inuary 15th, 
184g, the general assembly of lowa accepted the offer of Con- 
vress, and expressly agreed not to do the four things mention- 


ed in the offer of Conevress, but asked Congress to agree that 
the 5 per cent fund might be used. for the common schools. 


In 1849 Congress granted this request 
Lester’s Land Laws, p. 148). 


Here then is a perfect contract. Two parties, capable of con- 
tracting, deal with each other. A proposition was made on 
one side and accepted on the other. Lands were offered to 
one party on condition that such party should not do certain 
acts. ‘The lands were accepted and the recipient expressly 
agreed never to do those acts. Neither the leeislature of the 
State of lowa, nor any ofhcers, nor agents, the levislature might 

eate had any power or right, under this contract, to do eith- 
er socks or purposely what the legislature had agreed 
that the State of lowa never would do. In view of the ex- 
press agreement made by the legislature of lowa that “in no- 
case shall non-resident proprietors be taxed higher than resi- 
dents”, how can this law be fullv sustained, and the question 
asked by the supreme court of lowa in their decision, ** Conced- 
ing the land in controversy belonged to non-residents, and that 
it was assessed at a greater value than similar land belonging 
to residents, is the tax title void under the ordinance of 1787, 
or the act of Congress admitting the State of Iowa into the 
Union ” ? be answered rightly, except by “ ves ”’? 


ie) 


The only title the adverse parties had to defeat the title of 
the plaintitts in error was the tax title. ‘This tax title is evi- 
denced by certain conveyances made by a public officer who 
Coes not appear to have had any personal we ana in the land, 
(Record p. 16). The right to make such conveyances depend- 
ed on the fact that the land had been previously sold for the 
non-payment of taxes, and had not been redeemed. ‘The only 
right any officer had to levy or impose any taxes was the right 
given by the law. Part of the law governing the imposition 
of taxes is that law which says “in no case shall non-resident 
proprietors be taxed higher than residents.” No public ofh- 
cial who had anything to do with this tax title, from the time the 
assessment was made to the time the deed was made, had any 
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right to take a single step as such offhcial, unless that step was 
permitted by the law. When the law plainly says a step shall 
not be taken, and that step is taken, and by virtue in part of 
that step, land is sold, if the title depending in part on such il- 
legal step is sustained, it follows that the law, in one case at 
least has no force. It follows, in one case at least, that the re- 
sult is the same as if the law had never existed. The right to 
make this taxation, sell the land and execute a deed, was not a 
secret right, a private trust, known only to those agents of the 
people who made the law on one side, and those agents of the 
people who were to carry out the law on the other side. ‘This 
right was not a confidential agency known only to the officers 
who created the agents, and the ofhcers who acted as agents, 
so that any one could buy at a tax sale, and be an. innocent 
purchaser for value. Neither Congress, nor the legislature of 
Iowa had any secret understanding with these taxing officials. 
The terms of this trust, the powers possessed by these taxing 
officials, are found in the public laws which every purchaser at 
the tax sale was bound at his peril to know. 


Is it not then a fair conclusion that if it is condeded that the 
taxing officials did not act within their authority, if it is con- 
ceded that the law was broken, either their action was null and 
void, or that the law is useless, and can be regarded or disre 
garded by the taxing officials with the same effect on their ac- 
tion? And if it makes no difference whether the law is obey- 
ed or not, the question naturally arises, Of what use then is the 
law? What was it made for? 


But it may be said that it makes a difference whether the 
taxing officials intended to break the law. ‘Thesupreme court 
of Iowa seem to have taken this view of the matter, in connec: 
tion with the idea, that as there is a chance given the non-resi- 
dent proprietor to object at a certain time to any such assess- 
ment, he must either avail himself of that chance, or forever 
after hold his peace. For they say, in their opinion, “ We are 
not prepared to say tf such an assessment was objected to at 
the proper time and manner it could be sustained, but we do 
not believe, under the facts in this case, the title of the pur- 
chaser at the tax sale by reason thereof ts void.”’ 


They conclude by saying “ Zhe assessment and levy were 
not void, and for the correction of the error, the remedy pro- 
vided by law is ample for the complete protection of the taxr- 
payer’ citing Cooley on ‘Taxation, p. 28. 
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gress may ordain and establish, and in which article it is also 
provided among other things that “ the judicial power shall ex- 
tend to all cases in law and equity arising under this Constitu- 
tion, the laws of the United States,” Xe. 


If the plaintiffs have the right under the constitution and 
laws of the United States to have their complaint heard in this 
court, and the plaintiffs so allege, does not that right exist in- 
depender‘ly of any law that the State of lowa may have made 
creating a. Jiher tribunal to hear such complaint? ‘There are 
certain questions which the constitution and laws of the United 
States have given this court the right to decide, and if the 
question raised in this case is one of those questions which this 
court has the right to decide, then, can such right be taken 
away from this court, because a State has created a “board ’ 
which, under the State law, has the right also to pass on -he 
same question involved in this controversy?’ Have the courts 
of lowa the right to say that when a right is claimed under the 
laws of the United States, they will not examine or decide 
whether such right exists, because there is a board created by 
their State law to decide such a question? [las the non-resi- 
dent proprietor no right to be heard on this question in the 
State courts of lowar Is the only place where he can be 
heard before this * board ” ? 


Section 161 of the Code of lowa (1873) says “ The district 
court shall have and exercise general and original jurisdiction, 
both civil and criminal, where not otherwise provided, and ap- 
pellate jurisdiction in all criminal matters. Such court shall 
have a general supervision over all inferior courts and officers 
in all criminal matters, to prevent and correct abuses where no 
other remedy is provided.” 


The next section is * The circuit court shall have and exer- 
cise general original jurisdiction concurrent with the district 
court in all civil actions and special proceedings, and exclusive 
jurisdiction in all appeals and writs of error from inferior 
courts, tribunals or officers, and a general supervision thereof 
in all civil matters to prevent and correct abuses where no oth. 
er remedy is provided.” 


On page 513 of the same volume, is Section 3163 of the 
same code which says, * ‘The supreme court has appellate juris- 
diction over all judgments and decisions of all other courts of 
record, as well in case of civil actions as in proceedings of a 
special or independent character.” 


ge ee ee 
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In the same volume is the Constitution of the United States, 
and on page 756, is found this provision, being part of article 
6 of such constitution: 


This constitution, and the laws of the United States which 
shall be made in pursuance thereof, and all treaties made, or 
which shall be made under the authority of the United States 
shall be the supreme law of the land; and the judges in every 
State shall be bound thereby, anything in the constitution or 
laws of any State to the contrary notwithstanding.” 


This suit was originally brought in the circuit court in Grun- 
dy county (Record page 6). 


The plaiutiffs in error therefore allege that when this ques- 
tion under this law of the United States was raised in the 
courts of lowa, the judges of such courts were bound to sus 
tain the United States law if they believed it had been violated. 
No State law could give any “board” the exclusive right to 
pass on a question as to whether a United States law had been 
violated and to remedy such violation, because the above pro- 
vision of the United States Constitution expressly says that the 
judges in every State shal! be bound by the laws of the United 
State Be 


It is therefore submitted that under this provision of the 
United States Constitution last cited every suitor in every 
court in the United States has the rigeht to rely on the laws of 
the United States, and that such right can not be lessened in 
any way, because there may be ; nother tribunal, because there 
may be some “ board ” where he can also rely on those laws. 
And when the non-resident pro) mrictor under one of those laws 
invokes the protection and aic of the court, is it a sufficient an- 
swer for him to be told that he could have applied to another 
tribunal, a ** board ”, and that his remedy there is “ ample ”? 


It is true that this non-resident proprietor either knew or was 
bound to know that his land would be taxed; that this equali- 
zation board would me.t; that this board had the right and the 
power to correct any irregular or wrong assessment, and _ that 
the land would be sold if the taxes were not paid. 


But it is equally true that the taxing officials knew, or were 
— to know that Section 720 of Revision of 1860, Laws of 
lowa, require them to assess all land “at its true cash value ”, 
and th it a law of the United States as well as of the State of 
lowa provided that “in no case shail non-resident proprietors 
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be taxed higher than residents.” 


It is also true that while on the part of the non-resident pro- 
prietor there may have been neglect in looking after his prop- 
erty, yet on the part of the assessor there was a positive viola- 
tion of the Iowa law, for he himself says (Record page 12) ‘I 
made the valuation upon a basis of two-thirds of the cash val- 
ue of the property in my township—from one-half to two- 
thirds of its cash value,” besides a violation by both the asses 
sor and the equalization board, as the plaintiffs allege the facts 
show, of the United States law. 


The non-resident proprietor was cuilty of no violation of law 
in not appearing before this board, while there was a violation 
' law on the part of the taxing officials. 


Should then the possible negiect oa one side overbalance the 
actual violation of law on the other? 


The non-resident proprietor is indeed in a very unfortunate 
condition, if this county board is the only tribunal to try this 
question, and if on account of illness, important engagements, 
or poverty, he is unable to appear betore this board, and there- 
by forfeits the right to have his complaint heard in the courts 
of his country. 


If this board is the only tribunal that can decide this ques- 
tion, then hereafter every non-resident proprietor of fowa land, 
either in person or by agent, will be compelled to watch the as- 
sessing officials to see that they do not violate this United 
States law, and must appear before a “ board” or lose his right, 
in some cases at least, to ever after complain of the assess- 
ment. Every business house outside of Iowa which may own 
land in that State; every non-resident educational or charita- 
ble society which may perchance own land in many counties in 
Iowa, will be in the same condition, and be bound by the rule 
laid down by the above decision of the Iowa supreme court. 

Such owners can never be sure how great errors in value 
may not be made by ignorant or malicious assessors or boards, 
and the law of the United States, a sacred contract between 
the Nation and a State, proves of but little, if any, value. 


To the argument of the supreme court of Iowa, the United 
States law itself is a conclusive answer. “In no case ”, it says, 
‘shall non-resident proprietors be taxed higher than residents.” 

It is submitted that the words “in no case, each and every 
one, have a meaning and should be given full force and effect, 
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and that such words are just as binding as any other words of 
this law. 


In Broom’s Legal Maxims, (8th Ed.), p. 585, it issaid “* One 
part of a statute must be so construed by another that the 
whole may, if possible, stand; and that if it can be prevented, 
no clause, sentence or word shall be superfluous, void or insig- 
nificant; and it is a sound general principle, in the exposition 
of statutes, that less regard is to be paid to the words used than 
to the policy which dictated the Act.” 


And again (p. 586) *‘ It is my opinion”, observed Mr. Jus 
tice Coleridge, in a modern case’, * so important for the court, 
in construing modern statutes, to act upon the principle of giv- 
ine full effect to their language, and of declining to mould that 
language in order to meet either an alleged inconvenience, or 
an alleged equity, upon doubtful evidence of intention, that 
nothing will induce me to withdraw a case from the operation 
of a section which is within its words, but clear and unambig:- 
uous evidence that so to do is to fulfill the general intent of the 
statute, and also that to adhere to the literal interpretation is 
to decide inconsistently with other and overruling provisions of 
the same statute.” ‘* "| R. vs. The Poor Law Commissioners, 
.\Se. Pancras), 6 A. @ EB. 7 (33 B.C. L. KR.) LL” 


In Bishop on Contracts, Sec. 579, it is said, * Every clause, 
and even every word of a contract should when possible, have 
assigned to it some meaning, and a harmonious whole be made 
to appear, for so the parties plainly intend, nor especially would 
they wilfully insert in their contract a mere idle provision.” 


lf the words, “in no case ”’, are given full force and effect, 
how can it make any difference whether there was fraud in the 
taxing officers, or whether their action was simply erroneous, 
or whether the non-resident proprietor appeared before the 
equalization board? If the words, “in no case”, are given 
their full meaning, can it make any difference whether there 
was an intent to discriminate against non-resident proprietors, 
or no such intent? 

The following is from a note in Breom’s Legal Maxims, 8th 
Ed., p. 739. * With reference to a breach of the revenue laws, 
Lord Stowell observes ‘ It is sufficient if there is a contraventionol 
the law, if there isa J/raus in legem. Whether that may have aris- 
en from mistaken apprehension, from carelessness, or from any 
other cause it is not material to inquire. In these cases it is 
not necessary to prove actual and personal fraud’. The Reward, 
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2 Dods. Adm. R., 271. 


If these officers were being tried on a criminal charge, then 
indeed the intent with which they acted, would be most mate- 
rial. In this civil action when it is sought to hold land not 
withstanding : law, and yet where the only foundation for hold 
ing the land must be a compliance with the law, can the intent 
of the taxing officials be of any more consequence than it is 
in case of a man who fails to pay a note and ts sued on the 
note? 


If however it is necessary to show fraud, to show: an intent 
on the part of the taxing officials to discriminate against non- 
resident proprietors, it is submitted that trom the frets in this 
case and from what has alre: idy been said, such a fraudulent in- 
tent is shown. 


It is a fundamental principle in the ee .1 oF justice 
that no one shall be deprived of his property * without due 
process of law ” which right is expressly given in the Constitu- 
tion of the United States (Amendments, Art . 5), and in the 
constitution of the State of Iowa adopted 1 1857, (Sec. g on 
p. 989 Rev. of 1860, Laws of Iowa). In this case the non- 
resident proprietor has been deprived of his property. His 
property has been taken away from him against his will. The 
question is now whether the non-resident proprietor’s land in 
this controversy has been taken under *“ due process of law.” No 
personal jurisdiction was ever obtained over this non-resident 
proprietor in any of the proceedings by which his property was 
taken. All such proceedings were had against the property 
only. ‘The only way in which this property could be legally 
taken away from this non-resident proprietor against his will 
the way laid down by law. Part of that law is the provision 
“in no case shall non-resident proprietors be taxed higher 
than residents.” If that way was pry sae then the property 
has been taken under “ due process law.” But when the 
proceedings by which the tax title owner claims to hold the 
land are examined, they are found not to be according to the 
law but are found to be in plain violation of the law, if the po- 
sition of the plaintiffs in error is correct. And wher the at- 
tention of the supreme court of lowa is called to these proceed- 
ings, the non-resident proprietor is told in substance that, con- 
ceding these proceedings are not according to law yet he has 
not shown fraud and that he ought to have objected to them 
before; that he ought to have made his complaint to the very 
officers who are alleged to be the wrong-doers: and that that 
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remedy is “ample” for his “* complete protection ’”. When, in 
any court, land is taken under an attachment writ and _ sold, 
without personal service being had on the defendant, and with- 
out such defe: dant appearing in the case, all the proceedings 
necessary to give the court jurisdiction must be strictly in ac- 
cordance with the law, or no title passes. When such pro- 
ceedings are attacked, what case can be found which holds that 
although the jurisdictional proceedings are against the law, yet as 
the court or any ofhcer is not shown (in the opinion of the jucges 
deciding, )tohave acted fraudulently or as the illegalstep.may have 
been taken by an error of judgment merely, the title under the 
attachmeat is good? Or what case can be found which holds 
that in such an attachment case the original owner can not dis- 
pute the title given by the court because he could have ap- 
peared in the attachment proceedings and have raised his ob. 
jections there? ‘The taxing officials are bound to keep within 
the law as much as courts. Unless this land has been taken by 
* due process of law”, it has never been legally taken, and it 
still belongs to the owners of the original title. 
Whenever public officers exceed their authority their acts 
are void, 
Jones vs. Gibson, N.C. Term Rep. 41 (7 Am. Dec, 
6go). 
“ But where a court has not by law an authority to act, its 
acts are void and may be set aside on motion.” 


Whitley vs. Black, 2 Hawks, 179 (t1 A. D., 753). 


Although court has jurisdiction both of subject matter and 
of person, judgment ts void if it exceeds its power. 


Ex parte Lange, 18 Wall., 163. 


“The supreme court of the United States in the case of 
Voorhees vs. Bank of the U.5., 10 Pet., 449, say; ‘The line 
which separates error in judgment trom the usurpation of pow- 
er is very definite and is precisely that which denotes the cases 
waere a judgment or decree is reversible only by an appellate 
court, or may be declared a nullity collaterally when it is offer- 
ed in evidence in an action concurring the matter adjudicated, 
or purporting to have been so. In the one case it is a record 
imputing absolute verity, in the other mere waste paper.’ ” 


Reynolds vs. Stansbury & Busch, 20 Onio, 344 (55 A. 
1)., 463). 
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In the case of the United States vs. Arredondo et al.. (6 Pet. 
729, it is said, “It is a universal principle that when power or 
jurisdiction is delegated to a public othcer or tribunal over a 
subject- matter, and its exercise is confided to his or their dis- 
cretion, the acts so done are binding and valid as to the subject 
matter, and indivicual rights will not be disturbed collaterally 
for auything done in the exercise of that discretion within the 
power and authority conferred. The only question which can 
arise between an individual claiming a right under the act done, 
and the public or any person denying its validity, are, power in 
the officer, and fraud in the party. All other questions are set- 
tled by the decision made or the act done by the tribunal or 
officer, whether executive: Marbury vs. Madison, 1 Cranch, 
170-171: — —McCulloch vs. Maryland, 4 Wheat., 423; 
Satterlee vs. Mathewson, 2 Pet., 412; Providence Bank vs. 
Billings, 4 ld. 563: judicial:—Perkins vs. Fairfield, 11 “a-% 
mh McPherson vs. Cunliff, 11 Serg. & R., 429 (14 A. D., 

642); acopted in Thompson vs. Toimie, 2 Pet., 167 “168: or 
special:—Rogers vs. Bradshaw, 20 Johns., 739-740; Sh: ind vs. 
Henderson, 2 Dowl., P. C., 521; unless an appeal is provided 
for, or other revision by some appellate, or supervisory tribu- 
nal is prescribed by law.” (quoted in Borden vs. State, 11 Ark., 
S19, 5. C., <4 Am. Dec., 233). 


In sales for taxes, if any of the statutory requirements are 
neglected, no title passes. McClung vs. Ross, 5 Wheat, 116; 
Ronkendorff vs. ‘Taylor, 4 Pet., 349; Thatcher vs. Powell, 6 
Wheat., 1109. 

Applying these principles to this controversy, it is found that 
power and authority were conferred on the assessor to assess 
the land at what he might honestly think was its cash value, 
but non-residents should not be assessed higher than residents. 
Instead of doing that, he himself says that he “* made the valu- 
ation upon a basis of two-thirds of the cash value”, (Record 
p. 12), and the result of the action of the “board” and the 
supervisor was as admitted by the supreme court of lowa at 
least to leave the improved lands of residents * not assessed as 
high in proportion as the unimproved lands.” Thus “ the power 
and authority conferred ” do not justify the action of the tax- 
ing officials, the power to make such an assessment was not 
given them, and the plaintitts therefore claim that there has 
been no “due process of law” in this case, by which the tak. 
ing of this land from the original owner can be justified. 


The command “ In no case shall non-resident proprietors be 


«% 


LL. H. BEESON ET AL., TRUSTEES, &C., VS. HENRY JOHNS ET AL. 25 


taxed higher than residents ” either gives every non resident 
proprietor a substantial right, on which he can rely at all times 
and in all places, or it amounts to little or nothing. If this 
command is disobeyed, the non-resident proprietor is the one 
who suffers. ‘This command seems to have been made to give 
the non-resident proprietor a sure and certain protection. 


In a note to Clark vs. Crane, 71 Am. Dece., 779 (S.C. 5 
Mich., 151) it is said, “ Provisions of tax laws are not merely 
directory when a departure from them would be prejudical to 
the owners of the property taxed, Lloughton Co. vs. Au:litor- 
General, 41 Mich., 30; French vs. Edwards, 13 Wall., 514; 0r 
when the legislature evidently intended that the provisions 
should be compulsory. Silsbee vs. Stockle, 44 Id., 567; Hurd 
vs. Raymond, 50 Id., 70. And a requisition that the assessor’s 
certificate shall show expressly by recitals that the assessment 
has been made on the basis which the statute has laid down is 
mandatory. Warren vs. Grand Haven, 30 Id., 30, all citing the 
principal case.” 


‘* Where the assessors did not follow the law, but their action 
Was in opposition to the plain words of the statute, the assess- 
ment is void.” 

Desty on Taxation, 643, citing Nat. Bank vs. Elmira, 
53 N. Y., and cases cited. 


‘Assessments made in willful disregard of the rule of uni- 
formity and assessments not verified by the afhdavit of the as- 
sessor, as required by the statute, are invalid.” Id.. 643, cit- 
ing Tierney vs. Un. Lumbering Co., 47 Wis., 250; Philleo vs. 
Hiles, 42 Wis., 527; Plumer vs. Marathon Co., 46 Wis., 163. 


Mr. Chief Justice Shaw in Torry vs. Millbury, 21 Pick., 64, 
cited in Sibley vs. Smith, 2 Mich., 499, says: 


“One rule is very plain and well settled that all those meas- 
ures which are intended for the security of the citizen, for en- 
suring an equality of taxation, and to enable every one to 
know, with reasonable certainty, for what polls, and for what 
all who are liable with him are taxed, are conditions precedent, 
and if they are not observed, he is “ot legally taxed; but many 
regulations are made by statute, designed tor the information 
of assessors and officers, and intended to promote method, sys- 
tem and uniformity in the mode of proceeding, the compliance, 
or non-compliance with which does in no respect affect the 
rights of tax-paying citizens, these may be considered di- 
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rectory. 


In Clark vs. Crane, 5 Mich., 154, it is laid down that * what 
the law requires to be done far the protection of the taxpayer 
is mandatory and can not be regarded as directory merely.” 


“To sustain a title under a sale for taxes, the following 
prin iples were recognized by this court in the case of Scott 
s. Babcock, 3 G. Greene, 133: [ft lands are taken, under a 
statute authority, in derogation of the common law, every re- 
quisite of the statute having the semblance of benetit to the 
owner must be strictly complied with. A penal y severe as 
this should not attach, unless the officers of the goveram 
its agents -have strictly com) plie I with at id | iihitled 


The law must have been strictly pert rimmed.” A 


From McGahen vs. Carr, 71 Am. Dece., 425 


‘The principle found in the contract and law 
shall non-resident proprietors be taxed higher t 
is of the very essence of taxation. ‘The word “* tax isu 


rill’s Law Dictionary is said to be from the Greek word mean 
ing “to set in order ”, “to arrange or adjust”. Also * tax ” 
is “ literally, or according to its derivation, an imposition 
by government according to a certain order wad proportion, 


(tributum certo ordine constitutum) Spelman, voc. taxa 


ti 
=e 
bel ikl 


Mr. Justice Campbell says in Woodbridge vs. Detroit, $ 
Mich., 294, ‘‘ The very term taxation, whether used in a con- 
stitution or elsewhere, signifies a proportioned charge upon 
some uniform standard either of svalue or something else,which 
will afford a means of comparison.” 


In Potter on Corp. Sec. 180, citing Mill on Pol. Econ.,. Voi. 
2, 370-372, it is said “ ‘Taxes are largely, if not wholly, sacri- 
fices for the public good; ‘ equality of sacrifice ’ being the rule 
dictated by justice. Equality so far as practical, is the very 
idea of a tax.” 


If the land in this controversy had belonged to the United 
States, and had been erroneously assessed to * unknown own: 
ers ’’, and had been sold, it would be safe to assert that the tax 
title then would be illegal and void whether directly or collat- 
erally attacked. 

In the case of McGoon vs. Scales, 9 Wall., 23, Mr. Justice 
Miller says, “It is claimed that the land was sold for State 
taxes in April, 1849, and that the title under that sale became 
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vested in the plaintiff. The answer to this is, that the land was 
then owned by the United States, and was not subject to taxa- 
tion, the sale having been made in SSI, and the patent issued 
in 1852.” Why was the land not sul pject to taxation, even 
though it did belong to the United States? The answer is that 
as the land was situated in Wisconsin, the constitution of that 
State provided (Rev. Stat. of 1849, p. 22) ** And no tax shall 
be imposed on land the property or the United States, and in 
no case shall non-resident proprietors be taxed higher than res- 
idents.””. On p. 792 of same volume there is the same _provis- 
ion in the Act of Congress of Aug. 6, 1846, authorizing the 
adniission of Wisconsin as a State. 


Now, the right of the United States to hold its lands free 
from :axation can not be any greater, than the right of the non- 
resident propr ictor to be taxed no higher than residents. The 
law of the United States that prevents the Nation’s lands from 
being taxed, is the same law on which the plaintiffs rely in this 
case. If the land in this controversy had belonged to the 
United States when taxed, the argument, that as the United 
States had not appeared before this * board,” and as fraud was 
not shown, the tax title was not void because the assessment 
might have been erroneous only, would not be entertained by 
any court, if the decision of the above case of McGoon vs. 
Scale es, 9 W all., - 3, Was followed. ‘The fact that the State of 
lowa has passed a law speciaily exempting United States lands 
from taxation, might make the case stronger; but with- 
out any such state law, these United States lands could not be 
taxed. 


‘The moment it. was shown that the land in the above case 
belonged .o the United States when taxed, that moment the 
tax title was declared void. And in this controversy, the mo- 
ment it is shown that the non-resident proprietor was taxed 
higher than the resident, why shou!d the tax title be sustained ? 
lf the tax title in this case is sustained, in case the court is sat- 
istied that the non-resident proprietor was taxed higher than 
the resident. would there not be one rule established for the 
United States, and another rule for the non-resident proprietor, 
when both in part at least claim under the same law, the same 
contract? If the view taken by the supreme court of Iowa is 
the right one, and if their decision is good law, then hereafter 
will not the same rule apply to the United States land, and _ if 
such land should hereafter be erroneously taxed and _ sold, by. 
mere accident or in any case where fraud is not shown to the 
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satisfaction of the court, will not such taxation and sale be 
held valid, if the United States did not appear before the equal- 
ization board? 

The attention of the court is called to the law of Iowa by which 
the tax-deeds were made conclusive evidence * that the property 
had bee listed and assessed at the time and in the manner requir- 
ed by law ” (Section 754, Rev. of 1860, Laws of Iowa). 


In Vol. 17 Am. Decisions beginning on page 508, this  stat- 
ute is discussed. On page 509 it is said: “It has since been 
conclusively determined that this statute is unconstitutional so 
far as it attempts to make the tax-deed conclusive as to mat- 
ters jurisdictional; that is, to the prerequisites of the sale, and 
as to the fact of sale, while it is constitutional so far as it. res- 
pects the manner of the sale; McCready vs. Sexton, 29 iowa, 
356; Hurley vs. Wocdruff, 30 Id., 260; Rima vs. Cowan, 31 
Id., 125; Martin vs. Cole, 38 Id., 141; ould vs. Thompson, 
45 Id., 450. Under that statute therefore, the deed is prima 
facie evidence of the preliminary and jurisdictional steps, and 
of the fact of the sale and the other facts mentioned in the 
statute, while it is conclusive as to the regularity of the sale: 
Rima vs. Cowan, 31 lowa, 125; Martin vs. Cole, 38 Id., 141; 
Gould vs. Thompson, 45 Id., 450; Callanan vs. Hurley, 93 U. 
a Pi 

On the same page it is also said, “In other States, also, it 
has been decided that statutes making tax deeds conclusive, 


with respect to jurisdictional facts, or facts vital to the exer- 


cise of the power of taxation and sale, were unconstitutional: 
Quinlon vs. Rogers, 12. Mich., 168; Abbott vs. Lindenbower, 
42 Mo., 162; 5S. C., 46 Id., 291.” 


17 Am. Dec., p. 509. 


In the petition filed in the Grundy circu.t court, (Record 
page 7) there is an offer to pay any sum necessary to repay 
any taxes paid by the defendants on this land, including what 
was paid at the tax sale. And part of the prayer of the peti- 
tion is that an accounting may be had of what the defendants 
are entitled to receive, and that they may have a special lien on 
the land therefor. 


In case the tax title is declared void, this offer the plaintiffs 
in error now again make, but they respectfully ask that the es- 
tate of Henry Johns, (the administrator of which has been serv- 
ed with process of this court), may be decreed to pay a reason- 
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able sum for the use of the land, the taxes paid by the defend- 
ants to be deducted therefrom. ‘This request is made under 
the prayer for general relief contained in the petition. (Re. ord 
p. 7). 

[In conclusion, the plaintiffs in error hereby express their high 
appreciation of the law of their country that has permitted 
them to bring this, their grievance, to the highest tribunat of 
the Nation, from whose decision there can be no appeal. What- 
ever that decision may be, it will ever be a source of satis- 
faction to the plaintiffs that the questions involved have been 
passed upon by this tribunal, and that in the execution of 
the trusts committed to their charge, they invoked its judg- 
ment. 

NATHANIEL BACON, 


Counsel for Plaintiffs in Error. 
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STROTHER M. BEESON, De- 
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. HENRY OHRT AND OTHERS, 
Defendants un Error. 


BRIEF FOR DEFENDANTS IN ERROR. 


This action was brought in the circuit court of the state of 

Iowa, by the testator of the now plaintiffs in error. The pe- 
| tition, as it is called in lowa, and answer are printed at pages 7 
and 8 of the record. The judgment of the circuit court was in 
: favor of the defendants ; plaintiffs appealed and the judgment was 
affirmed by the supreme court. 59 Iowa, 166. By the second 
paragraph of the amended petition it is alleged that the owner 
| of the lands in question was, at the time of their assessment, a 
| non-resident of the state of lowa; that these and all other lands 


of non-residents were assessed and taxed higher than the lands 
of resident owners. It is not alleged that this was fraudulently 


done, or that the owner made any objection to the valuation of 


his lands, or any application to the board of supervisors to re- 
duce such valuation. 

The evidence shows that the lands were classified for the pur- 
poses of assessment as ¢<mproved and unimproved, and that the 
valuation was made by the assessor with reference to that, and 
not with reference to the value of each particular tract of land, 
leaving that to be fixed by the board of equalization under sec- 
tion 739 of the Revision. It does not appear that there was 
any distinction between residents and non-residents, although it 
does appear that all of the lands assessed as unimproved lands 
belonged to non-residents, nor does it appear either by the 
allegations of the petition, or the evidence, whether these par- 
ticular tracts were improved or unimproved. All that is shown 
is that these lands were assessed to waknown owners, and that 
all lands so assessed belonged to non-residents. It does not ap- 
pear that a// unimproved lands were owned by non-residents or 
that no unimproved lands were owned by residents. All that 
does appear is that all the lunds assessed to unknown owners be- 
longed to non-residents. 

It also appears that the board of supervisors as a board of equal- 
ization, fixed the value of all lands assessed to unknown owners at 
five dollars an acre, that the value of the improved lands was 
from fifteen to twenty dollars an acre, of the unimproved from 
three dollars and fifty cents to ten dollars an acre;"that the im- 
provements of themselves would be about ten dollars an acre. 
The assessor valued improved lands at six dollars an acre and un- 
improved at four but what value was put upon the former by 
the board of equalization does not appear. The supreme court 
held 7rst, that the burden was upon the plaintiff to show that 
the taxes assessed on the land were inequitable or unjust, and 
that they had failed to do so; second, that the assessment, if con- 
ceded to be irregular, was not. void; ¢/zrd, that at most the im- 
proved lands of residents were not assessed as high in propor- 


tion as the unimproved lands, but that no discrimination was 


made hetireen the unimproved lands OF a sid nts and HON-LPCS? 
dents. Its conclusion was that ** under such circumstances a cor- 
rection or abatement should have been applied for as provided 
for by law. The assessment and levy were not void, and for 
the correction of the error the remedy provided by law is am- 
ple Jor th compl A protection of the tax paye ig 

The last paragraph of this ruling, so far from being in conflict 
with anything that this court has ever decided, was, I think, 
in entire accord with all of its decisions that have any bearing 
upon the subject. 


Pelton vs. N. B., 101 U. S., 148. 


Cumiminds DS, N. B.. LO] U. —.. 153. 
Nianl, uM HR, Supe PVESOPR. 191 IJ. . Bor 


Welliams ws, Supervisors, 122 U. i. L154. 
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While some of these cases hold—which no one questions-— 
that a court of equity may, under certain circumstances, enjoin 
the collection of a tax, they are directly opposed to the mainte- 
nance of an action like this. 

The provisions of the statutes of lowa in force in 1869, so far 


as relevant to anything now here, are as follows: 


REVISION. 


Sec. 754. It shall be the duty of the assessor to list each and every 
person in his township, and to assess all the property, personal and real. 
therein, and any person who shall refuse to assist in making out a list of 
his property, or of any property which he is required by law to assist in 
listing, or refuse to make the oath or affirmation required by this aet. 
shall forfeit the sum of one hundred dollars, to be recovered in the name 
of the county for the use of the common schools therein: and where any 
person refuses to make out a list of his property, which by law he is re- 
quired to do, the assessor shall assess such person according to the best 
information he can get, as to the amount of taxable property which such 
person has. 


Sec. 737. When the name of the owner of any real estate is unknown 
and the assessor finds it impracticable to obtain the same, it shall be 
proper and lawful to assess such real estate without connecting there- 
with any name, but inscribing at the head of the page the words 
‘** owners unknown.” : 


’ 


Sec. 739. The board of supervisors of each county, shall constitute a 
board for the equalization of the assessment, and have power to equal- 
ize the assessments of the several persons and townships of the county, 
substantially in the same manner as is required of the state board of 
equalization to equalize among the several counties of the state so far as 
applicable, at their regular meetings in June and next succeeding the 
general election in each and every year; and at such meetings they shall < 
add to said assesement any taxable property in the county not included 
in the assessment as returned by the assessors, placing the same in the 
list of the proper towliship, and shall assess the value thereof. 
Sec. 740. Any person who may feel aggrieved at anything in the as- 
sessment of his property, may appear before the board of equalization 
either in person or by agent, at: the times mentioned in the preceding 
section, and have the same corrected in such manner as to said board | 
shall seem just and equitable. 


Upon the facts alleged in the second paragraph of the | 
amended petition (record p. 8 ), the only one under which it is 


claimed any ‘ederal question could arise, I think the first 


First. —~ 


Was the assessinent void, oO; simply irre qular, if the latte x 


question is 


only, what MIS thre OM Die y's 4 medy; could hie haa applied la 
the townsh ip hoard of equalization, or miaht he at his option 
stay Away, suff x his lands to he sold, and thi Hi invoke the JUPris- . 


diction or ({ court or equity ta annul the sale , 


SECOND. 
Upon the other allegations of thi petition, the court having 
had jurisdiction of the CAUSE, WAS it within its jurisdiction to j 
annul the sale by reason or the matters stated in this para s « 
graph, and if the SUPerlive court decided that it Was not, 1s 
that a federal question F 


THE REMEDY. 1 

The decisions in lowa, as well as in this court, are that as to 
all matters within the jurisdiction of a special tribunal, the party 
must submit his grzevance to that tribunal before, as a party 


plaintiff, he can demand the aid of a court of equity to give him 


any relief which it was competent for that tribunal to have given 


him. The decisions in lowa are from an early day. 
In Macklot Ns, City of Dave nport, 1% lowa. SWEelP the court 


held, 


1. That when a statute upon a general subject has provided a tribu- 
| 


nal for the determination of questions connected therewith, the jurisdic- 


tion thus conferred is exclusive, unless otherwise clearly expressed or 


manifested. 


2. When a statute in relation to revenue provides a tribunal for the 


correction of the errors of revenue officers, by proceedings in the nature 


of an appeal to it, such quasi-appellate jurisdiction is exclusive. 


8. Such exclusive jurisdiction does not prevent a party from resorting 


to the ordinary tribunal for a remedy against the malice or corruption of 


a revenue officer, or from availing himself of the general remedies of 


certiorari or mandamus to such special tribunal. 


4. The remedy of a party against whom taxes are erroneously assessed 


is, by application to the board of equalization for a correction of the 


error. 


That this was the only remedy for an erroneous assessment 


merely because it was excessive was held in .Vugent vs. Bates, 


51 Iowa. 77. 


If this is correct, there is no federal question in this case. — Its 


decision either in the circuit or the supreme court did not 


necessarily involve the construction of the clause of article four 


of the ordinance of 1787,—the same in the supplementary act 


admitting lowa into the Union—relied upon by counsel for 


plaintiffs in error. namely, ais In WO CAR shall non-residents’ 


property hy tuced higher than resis nts.’ ”’ If plaintiffs’ land 


wus so assessed he should have applied to the board of equaliza- 


tion for the correction. 


As I understand the rule of this court, 


it is not sufficient that some federal question might have arisen 


in the case, but it must affirmatively appear that such question 


did Arise, 


cision Wiis 


actually decided, and that its de- 


in other words, that the judgment of 


the state court could not have been civen without deciding that 


question. 


lands in question were taxed higher than the lands of resi- 


] suppose it to follow even if the fact is that the 


dents of similar quality and kind, still, if the court might have 
decided the case and rendered the judgment which it did with- 
out reaching that question and without giving construction to 
this clause of the ordinance, that this court would have no jur- 
isdiction to reverse its decision. 

Such a case would not be distinguishable from one where the 
state court placed its decision upon some principle of general 
commercial law, or upon grounds of estoppel, or the statute of 
limitations, or the want of power to make any contract at all, 
or whether payments were voluntary and therefore could not be 
recovered back, or whether public officers, acting in a quasi? 
judicial capacity, would be liable for a mistaken construction of 
an act of congress; or where the decision of the state court 
in a case involving the validity of a license, the authority to 
make which depended upon the construction to be given to an 
act of congress, decided that no license existed. In all of which 
cases, and many others of a similar character that might be 
mentioned, this court has decided that no federal question was 
involved. 

Of course there is room for poetry and declamation ( plaint- 
iff’s brief, pages 12, 13 ) without a federal question, but that is 
rather matter of entertainment, for the amusement column of the 
newspapers, than of judicial decision. It may be that a board 
created by state laws for the purpose of equalizing the public 
burdens of the owners of property within its limits, ought not 
to have ‘‘arbitrary power,” or that ‘*law and arbitrary power 
are in eternal enmity,” and that the exercise of such power, 
whether the law gives it or not, might not be in entire con- 
sonance with counsel’s understanding of ‘*the 22d verse of the 
24th chapter of Leviticus.” But one who comes into this court,- 
with all reverence be it said for both Burke and Leviticus,——ought 
to be able to point to something a little more definite upon 
which to invoke its jurisdiction. A failure to do 30 may 
be neither ‘‘blasphemy nor wickedness ” (brief, page 13). Still 


— ew 
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if there is no law which gives this court the power in the par- 
ticular case which a party has brought here, to reverse the 
judgment of a state court, it would be little less than arditrary 
power for it to assume the right to do so. 

I don’t find fault with counsel for ornamenting his argument 
in that way. Taxes and treason are odious. Of the two, 
the masses have usually taken a little less kindly to the first 
than to the other. No political party ever tried to catch 
votes by promising more tures. Shakespeare speaks of gov- 
ernment revenues as Ficactions most pestilent to the hearing; 
and nearly a century ago,—xlmost contemporary with the 
speech in the Great Llall of William Rufus, from which 
counsel quotes—the particulars of British taxation—with a view I 
suppose to inclining the tree by bending the twig—were care- 
fully itemized by an English writer of some eminence and set 
in form to be spoken by the school boys of that generation, a 
legacy to which our own sons have succeeded. I agree with 
counsel that it would be better if governments could be carried 
on without taxes, if they would run themselves, but as that is 
up to date only a talked of reform, I suppose taxes and death in 
the future will continue to be spoken of in about the same rela- 
tion to each other that they have in the past. For saying all 
which in this presence I can only excuse myself by pleading 
that the other side was the first offender,—that I was invited, 
and that to be invited into the company of the Beautiful and 
the Sublime, poetry, oratory and Blair's rhetoric a// at once in 
au law argument, is a thing of so exceptionally good fortune that 
a little liberty may be taken in the way of its enjoyment. 

To get back to the argument : 

Of course the state of Iowa can pass no law by which 77 taxes 
the lands of non-residents higher than those of resident pro- 
prietors, but suppose in a particular instance the members of its 
board of supervisors, as the law then was, have erred in their 


judgment, or to put it stronger, suppose they have intentionally 


adopted an erroneous classification of the lands of their county, 
to the prejudice of non-resident owners, are the foundations of 
the government overturned, ‘‘fundamental principles of liberty, 
of right and of justice” ( brief, page 11) put in peril, or is 
it not rather a matter which the non-resident and the resi- 
dent have it alike in their power to correct, speedily, ade- 
quately, and inexpensively, by applying to them to correct 
the error into which they have fallen, or which they have inten- 
tionally committed? I don’t see anything in that which should 
alarm either ‘‘the king, lords and commons,” or any non-resident 
owner of a forty acre tract of land in that state, or which, if 
such owner sees proper to stay ;way and not make any effort to 
correct the error in the way that the law provides that it might 
be corrected, should impose upon another tribunal a_ thous- 
and miles away, the duty of relieving him from the consequences 
of his own negligence. In my judgment the grounds upon 
which counsel plants himself in those portions of his argument, 
without something more definite to bring his cause of complaint 
within some recognized head of equity jurisdiction, are entirely 
too rhetorical, not to say airy, to be made the basis of an argu- 
ment for bringing the board of supervisors, or the township 
trustees, as the law in that state now is, before this court to be 
dealt with. If they willfully violated the law the plaintiffs by 
timely action would not have been without remedy in the courts 
of the state. It may be that their action would have been 
void, but that is neither alleged nor proved, nor if it had been, 
would that bring the case within the jurisdiction of this court. 
Doubtless it would have been inconvenient for the plaintiffs, 
non-residents, to have watched the local authorities where their 
lands were situated, but that is an inconvenience, although 
greater in their case than in that of those nearer at hand, to 
which they were subject in common with resident citizens of the 
state. More than the laws of the state gave to its own citizens 


certainly they could not reasonably ask, either because arbi- 


¢ 


an, Tae 


trary power is a thing always to be denounced or because the 
ordinance of 1787 declares that the state shall not require them 
to pay higher taxes than residents. I have read the argument 
of plaintiffs’ counsel certainly without any desire to underrate 
its force, or a willingness to misstate or to misapprehend the 
grounds upon which he places the claims of his chents or the 
reasoning by which he supports them. If there is anything in 
either that might not with just as much fitness be said in any 
other case where a party has negligently or intentionally failed 
to avail bimself of a plain, adequate and inexpensive remedy 
open to him and all others similarly situated, [ am unable to see 
it. Men generally think when their property is sold for taxes 
that it is an outrage, and are ready to say in the courts or any- 
where else, that the government is a failure, that we are on the 
verge of anarchy, that the fundamental principles of liberty, 
right and justice are in danger—brief, bottom page 11—and all 
that, but so far as I have ever heard, it is not often that utter- 
ances of that kind are made the sole ground for asking this 


court to exercise its real or supposed powers. 


Dur Process or Law. 

Dur Process of law does not mean that the states shall not 
have the power In some form to raise the revenues necessary for 
keeping up their existence. It may be that the ** Greek word 
tax” ( brief, p. 26) has grown into popular disfavor, or that at 
the beginning it was not the best that might have been chosen 
to indicate the means by which governments raise the money 
with which to pay their bills. To be taxed at all, as counsel 
argues, has never been reckoned among the pleasures of the 
imagination, but still governments, and laws, and fawation 
have gone on, and [ suppose will continue to do so, so long as 
society exists, and that taxes will continue to be submitted to, 
provided the means for their imposition and collection are regu- 


lated by a law which provides the same remedies for all persons. 


10 


It seems to me that this portion of the argument is worse than 
the other, as it would apply to residents as well as to non- 
residents, and this court would be called upon to sit as a board 
of equalization for all the towns and cities from Maine to 


Oregon, with a standing army of clerks and policemen to look 


-{ 


after such local authorities as township trustees and common- 
councilmen. If counsel’s premises and reasoning do not lead 
to something like this as their logical conclusions, he has not 
taken the trouble to indicate the point at which this court, with 
his ideas of due process of law and arbitrary power, ought to 
stop—where it might properly refuse to entertain jurisdiction. 
That the ordinary proceedings in the different states for the 
levy and collection of taxes are due process of law, whether 
generally, or within the meaning of the fourteenth amendment 
to the constitution, this court has decided, and that, too, with- 
out apparently having thought it a question which admitted of 
serious discussion. In Me Millan 8. Anderson. 9D 8 Ss ¥ ei 
and in the later case of Ael/y vs. Pittsburg, 104 Id., 82. It 


said, **this court cannot say in such cases, however great the 
9 « ‘ 


| 


‘shardship or unequal the burden, that the tax collected is taking 


‘‘the property of the taxpayer without due process of law.” And 


in speaking of the value of the land in the latter case, page 89, it 


said: ‘It is alleged, and probably with truth, that the esti- 


‘mate of the value of the land for taxation is very greatly in ex- 


‘cess of its true value. Whether this be true or not we can not 
‘‘here inquire. We have so often decided that we cannot review 
‘‘and correct the errors and mistakes of the state tribunals on 
“that subject, that it is only necessary to refer to those decisions, 
‘“without a restatement of the argument on which they rest.” 

In State Railroad Tax Cases, 92 U.S., 575, nearly the whole 
subject as to when courts of equity will entertain jurisdiction 
in such cases was gone into. 7 

In Airtland vs. Hotchkiss, 100 Id., 498, the court said that 


it is competent for a state to provide by statute that an erro- 


~ 
‘ 


1] 


neous assessment shall not vitiate a tax sale was decided by this 
court in Wetherspoon vs. Duncan, 4 Wallace, 210. 

by the statutes in force in lowa at the time of the assessment 
and sale in question ( Revision, Sec. 762 ), it was provided. ‘In 
‘‘all cases where any person shall pay any tax, interest or costs, 
‘‘or any portion thereof, that shall hereafter be found to be 
‘‘erroneous or illegal * * * — the board of supervisors 
‘shall direct the treasurer to refund the same, and in case any 
‘*real property subject to taxation shall be sold for such erro- 
‘*neous tax, Interest or costs, the error or irregularity in the 
‘*tax may at any time be corrected, and shall not affect the 
‘validity of the sale or the right or title conveyed by the treas- 
‘‘urer’s deed.” By section 784 it was provided that the tax 
deed should be prima facie evidence among other things that 
the taxes were levied according to law. 
‘ 


THe PuRPOSE OF THE ORDINANCE OF I787 AND THE ORGANIC 


Acts oF WISCONSIN AND Iowa: 

Neither the prohibition contained in article 4 of the ordinance 
of 1787 nor that in section 5 of the act of congress of March 3, 
1845, supplementary to the act for the admission of the states 
of Iowa and Floride into the Union, was designed to apply to the 
acts of mere executive officers. ‘They were simply limitations 
upon legislative power. 

So far as applicable to anything in this question, the ordinance 
of 1787 is “ the legislatures of these districts or new states shall 
‘never interfere with the primary disposal of the soil by the United 
‘sStates in congress assembled, nor with any regulations con- 
‘‘ gress may find necessary for securing the title in such soil to the 
‘bona fide purchasers. No tax shall be imposed on lands, the 
‘property of the United States ; and in no case shall non-resident 
‘proprietors be taxed higher than residents ” (Revision, page 931, 
Sec. +). 


Up to this point I have referred only to these acts as they are 
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the only ones referred to by counsel for plaintiffs in error. But in 
order to their proper understanding it is necessary to state a little 
more definitely how they came into the state of lowa. Of course, 
as the territory forming the state of lowa was no part of the North- 
Western Territory, the ordinance of 1787 did not, of itself, apply 
to it. It came into that state first through the act of congress 
organizing the territory of Wisconsin, afterwards by the act 
organizing the territory of lowa, and after that it was continued by 
the act of congress for the admission of the state, and the ae 
ceptance by the state in terms of the propositions in- which 
it was embodied, which, of course, if there is anything in it, 
makes the case a little stronger for plaintiffs than counsel has 
stated it, or at least puts it in a little stronger light than he 
states it. 

Section 6 of the act of congress organizing the territory of 
Wisconsin, April 20, 1856, which is contained in the act of con 
cress of June 12, 1838, organizing the territory of Iowa in the 
same words, is as follows: 

Sec. 6. And be it further enacted, that the legislative power of the ter- 
ritory shall extend to all rightful subjects of legislation; but no law shall 
be passed interfering with the primary disposal of the soil; no tax shall 
be imposed upon the property of the United States; nor shall the lands 
or other property of non-residents be taxed higher than the lands or 
other property of residents. All the laws of the governor and legislative 
assembly shall be submitted to, and, if disapproved by the congress of 
the United States, the same shall be null and of no effect ( Revision, p. 
90 

The act of congress of March 3, 1845, providing for the ad- 
mission of the states of Iowa and Florida into the union con- 
tained nothing upon this subject, but the supplemental act passed 
upon the same day contained a proviso so far as necessary to the 
proper understanding of anything now here, in these words: 

Provided, that the five foregoing propositions herein offered are on the 


condition that the legislature of the said state, by virtue of the powers 


h framed the constitution of 


conferred upon it by the convention whic 
the said state. shall provide by an ordinance. irrevocable without the 


consent of the United States. that the said state shall never interfere 


with the primary disposal of the svil within the same by the United 
States, nor with any regulations congress may find necessary for securing the 
litle in such soil tothe bona fide purchasers thereof: and that no tax shall 
be imposed upon lands the property of the United States: and that in no 
case shall non-resident proprietors be taxed higher than residents 
Revision. p. 697, See. 5 
These provisions were accepted hy the state of lowa ly iin 
act passed January 15, 1849, which contains among other things, 
the following: 
ht Pe And bye if fasvthre ré nacted and ordained. is conditions of the grants 
specified in the propositions first mentioned in the foregoing section, ir- 
revocable and unalterable without the consent of the United States. that 
the state of Iowa will never interfere with the primary disposal of the 
soil within the same by the United States. nor with anv regulations con- 
gress may find necessary for securing the title in such soil to the bona 
fide purchasers thereof, and that go tax shall be imposed on lands, the 
property of the United States: and that in no ease shall non-resident 
proprietors be taxed higher than residents (| Revision. p. 981, See. 2 
As I do not think that your Honors will ever reach the ques- 
tion of the construction of these provisions, | do not feel that | 
ought to enter upon any discussion of them. | think it mant- 
fest that they do not give to the federal courts a jurisdiction of 
all the acts of the local officers of the states and territories to 
which they relate either to correct their errors of judgment, or lo 
declare their proceedings void, either because they adopted an 
erroneous system for classifving the lands within their jurisdic 
tion, or because their judgment as to values was not as good as 
it ought to have been. 
I sulbmit 
|. That there was, in fact, no discrimination between resi 
dents Te hon residents. so the stip rete court of lows found. 
me That the prohibitions relied LEP do not apply lo mere 
ministerial and executive officers. 
>. That plaintitts should have applied io the board of 
equalization to correct the error, if inh 
t+. That in any event if the board erred it was not an error, 
which it is within the jurisdiction of this court to correct. 
GGALUSHA PARSONS, 
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the only ones referred to by counsel for plaintiffs in error. But in 
order to their proper understanding it is necessary to state a little 
more definitely how thev came into the state of Iowa. Of course, 
as the territory forming the state of lowa was no part of the North- 
Western Territory, the ordinance of 1787 did not, of itself, apply 
to it. It came into that state first through the act of congress 
organizing the territory of Wisconsin, afterwards by the aet 
organizing the territory of lowa, and after that it was continued by 
the act of congress for the admission of the state, and the ae 
vs" , an } 7 } ' st ‘ . . oe S . } : a s *.¢ . ° } 
ceptance by tin ate in terms oF the propositions In which 
it was embodied, which, of course, if there is anything in it, 
makes the case a little stronger for plaintiffs than counsel has 
stated it, or at least puts itin a little stronger light than he 
states it. 

Section 6 of the act of congress organizing the territory of 
Wisconsin, April 20, 1836, which is contained in the act of con- 
gress of June 12, 1838, organizing the territory of Iowa in the 
same words, is as follows: 

Sec. 6. And iY if frarvthe P 4 nacted. threat the lecvislative powell of the ter- 
ritory shall extend to all rightful subjects of legislation; but no law shall 
be passed interfering with the primary disposal of the soil; no tax shall 
be imposed upon the property of the United States; nor shall the lands 
or other property of non-residents be taxed higher than the lands or 
other property of residents. All the laws of the governor and legislative 
assembly shall be submitted to, and. if disapproved by the congress of 
the United States, the same shall be null and of no effect ( Revision, p. 
950 ). ’ 

The act of congress of March 3, 1845, providing for the ad 
mission of the states of lowa and Florida into the union con- 
tained nothing upon this subject, but the supplemental act passed 
upon the same day contained a proviso so far as necessary to the 
proper understanding of anything now here, in these words: 

Provided, that the five foregoing propositions herein offered are on the 
condition that the legislature of the said state, by virtue of the powers 
conferred upon it by the convention which framed the constitution of 
the said state. shall provide by an ordinance, irrevocable without the 
consent of the United States, that the said state shall never interfere 
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with the primary disposal of the svi! within the same by the United 

States. nor with any regulations congress may find necessary for securing the 

litle in such soil tothe bona fide purchasers thereof: and that no tax shall 

be imposed upon lands the property of the United States; and that in no 

case shall non-resident proprietors be taxed higher than residents 
Revision. Dp. ONT, Sec. 

These provisions were wecepted by the state of Towa by an 
act passed January 15, 1849, which contains among other things. 
the following: 

ae And be it further enacted and ordain das conditions of the grants 
specified in the propositions first mentioned in the foregoing seetion, ir 
revocable and unalterable without the consent of the United States. that 
the state of lowa will never interfere with the primary disposal of the 
soil within the same by the United States. nor with anv regulations con- 


gress may find necessary for securing the title in such soil to the bona 
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fide purchasers thereof. and that go tax shall be imposed on lands. the 


property of the United States: and that in no case shall non-resident 
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proprietors be taxed higher than residents | Revision. p. YS81, See. 2 

As I do not think that vour Honors will ever reach the ques. 
tion of the construction of these provisions, | do not feel that I 
ought to enter upon any discussion of them. | think it mani 
fest that they do not give to the federal courts a jurisdiction of 
all the acts of the local officers of the states and territories to 
which they relate either to correct their errors of judgment, or to 
declare their proceedings void, either because they adopted an 
CrrOoneous s\ stem for Classifying the lands within their jurisdic 
tion. aor because their judgment ms To \ ilues Was hot as ood iis 
it ought to have bean, 

L submit 
|. That there was, in fact, no discrimination between resi 
Cents and non-residents. s() the supreme COUT of lown found. 

2. That the prohibitions relied upon do not apply to mere 
ministerial cl executive othcers. 

3. That plaintiffs should) have applied to the board of 
equalization to correct the error, if tEL 

t. That in any event if the board erred it was not an error, 
which it is within the jurisdiction of this court to correct. 

GALUSHA PARSONS, 
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B. DREYFUS ET AL. &¢., VS. S. SEARLE, EXECUTRIX, &¢. l 


1 Bill of Complaint. 


SopHIA SEARLE, as Executrix of the Last Will and Testament of 
John Searle, Deceased, of the City and County of San Francisco, 
as Complainant, brings this her bill 

against 
sENJAMIN Dreyrus, a Resident of Los Angeles County, California ; 
Emanuel Goldstein and Jacob Frowenfeld, Residents of San Fran- 
cisco, California, and John J. Weglein, a Resident of New York, 
Copartners doing Business as b. Dreyfus & Co., as Defendants. 


To the honorable the justices of the circuit court of the United States 
for the ninth cireuit within and for the district of California: 
And thereupon your orator complains and says that on the 12th 

day of May, 1879, the said John Searle died at said city and county, 

leaving a last will and testament, by the terms of which will he de- 
vised and bequeathed all of his property, both real and per- 

2 sonal, to the said Sophia Searle, and appointed her sole ex- 

ecutrix of said last will and testament. 

That on the 4th day of June, 1879, said last will and testament 
was duly admitted to probate in the probate court in and for the 
city and county of San Francisco, State of California, a court having 
jurisdiction thereof, and on said last date letters testamentary, with 
the said will annexed, were duly issued by said court to said Sophia 
Searle, who, on said last day, was by said court appointed executrix 
of the estate of said John Searle, deceased, and on said last day she 
duly qualified as such executrix, and ever since then has been and 
now is the duly appointed, qualified, and acting executrix of the 
estate of said John Searle, deceased. 

That said Benjamin Dreyfus, Emanuel L. Goldstein, Jacob Frow- 
enfeld, and John J. Weglein are, and ever since the Ist day of Janu- 
ary, 1879, have been, copartners and doing btsiness at said San 


Francisco under the firm name and style of B. Dreyfus.” Co. 
That heretofore, to wit, before the llth day of July, 1865, 
3 the said John Searle was the original and first discoverer and 


inventor of a certain new and useful invention, to wit, im- 
proved process of imparting age to wines. 

That the same wasa new and useful invention and was not known 
or used by others before the invention thereof by the said John 
Searle, and at the time of his application for a patent therefor had 
not been in pubhe use or on sale nor abandoned. 

That the said John Searle, being so as aforesaid the inventor 
thereof, on the 11th day of July, 1865, upon due application therefor, 
did obtain the letters patent of the United States of America for the 
said invention, granting and securing to him, his heirs, adminis- 
trators, or assigns, for the full term of seventeen years from the 15th 
day of June, 1565, the full and exclusive right of making, construct- 
ing, using, and vending to others to be used, the said invention and 
improvement throughout the United States and Territories thereof. 

Said letters patent were issued in due form of law under the seal 
of the Patent Office of the United States, and were signed by the 
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Secretary of the Interior and were countersigned by the Commis- 
sioner of Patents of the United States, and bore date the said 
5 lith day of July, 1865, a deseription whereof and of said in- 
vention more fully appear in said letters patent; which said 
letters patent are in due form of law and are ready in court to be 
produced by the complainant, ora duly authenticated COPY thereof. 


That at the time of his death said John Searle was the owner of 


all the property in said letters patent, and all the property therein 
ever since has aud how belongs to his sald estate, 

That prior LO the Issuance of said letters patent all proceedings 
were had and taken which were required to be had or taken pre- 
vious to the issuance of letters patent granting special rights and lib- 
erties for new and useful inventions. 

That the said John Searle and lis said estate since the issuance 
of said letters patent have been in the exercise of the full and exelu- 
sive right and liberty SO granted as afore said, and made, constructed. 
and used the said improvement SO patented, and have lad and 
maintained until the infringement hereinafter complained of exclu- 
sive possession of the said improvement and invention under and 
by virtue of said letters part nt, and has neve r acquiesced In invasion 

or infringement of the rights granted by said letters patent. 
5 And your orator further shows unto your honors that the 

respondents herein, having full knowledge of the premises 
and in violation of the exclusive right, liberty,and privilege in said 
letters patent as aforesaid and utterly disregarding the sunlne, have, 
since the death of said John Searle and before the filing of this 
biil of complaint, without right or license so to do, at San raneiseo, 
California, and within the jurisdiction of this honorable court, made, 
constructed, and used tanks or casks with pipes passing into and 
through them and introducing heat to the wine therein in the man- 
ner described in said letters patent and so secured as aforesaid. 

And your orator alleges that the wine aged and sold by the re- 
spondents 1s sv aged by a process which is an infringement of said 
letters patent, and was so aged by a process according to the inven- 
tion therein deseribed and thereby prot ected ana secured as alore- 
said, and contrary to law and the form of the statutes of the United 
States in such cases made and provided. 

And your orator shows that she is informed and _ believes, and 

upon such information and belief all ves the fact to be, that 
5) the respondents in this action intend to continue to infringe 

upon said letters patent and to unlawfully make, construct, 
and use sald invention as they have already been doing. 

Your orator further shows that she has r quested the respondents 
to desist from the using of said invention and to account to your 
orator for the damages which said estate bas sustained, but that the 
respondents refuse either SO to desist or auccount. 

And your orator further shows that said estate and your orator 
will be subject to great and irreparable injury unless she shall obtain 
from your honors the relief hereby sought. . 

‘To the end, therefore, that the said defendants nay, if they Can, 
show why your orator should not have the relief prayed hereby, and 
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may upon their several and respective corporal oaths and according 
to their best and utmost of their several and respective knowledge, 
remembrance, information, and belief full, true, direct, and perfect 
answer make to such of the several interrogatories hereinafter num- 
bered and set forth, as by note bereinunder written they are respect- 


fully required to answer—that Is to a 
fi First. Whether the letters patent were issued by the United 


States, as in said bill of complaint stated and set forth. 

Second. Whether the respondents have made, constructed, or 
used, or caused to be made, constructed, or used, since the Ist day of 
January, 187%, or are how usIng a process OF Invention similar to 
that deseribed and claimed in the s Wd rf tters patent, and, if they 
have, to what extent and wherein it differs from the process de- 
scribed in said letters patent, if at all. 

And that the respondents nay ahswer the premises and may be 
decreed to account for and pay over to your orator all such gains or 
profits as have or might have accrued accrued to them from the 
making or using of said process, 

nd your orator further prays that this honorable court assess or 
cause to be iiss ssed the damage : whieh said John Searle and his 
said estate have sustalne d by reason Ol thre premises and the Infringe- 
ments herein complained of, and that the respondents be adjudged 
and decreed to pay over to your orator the damages so assessed. 

And your orator further prays that the respondents herein, their 
agents, att rueys, servants, workm« Nn, and employees, may be re- 
strained by an injunction issuing out of this honorable court from 
making or using, or vending to others to be used, said process or in- 

vention so secured as aforesaid. 
S Mav it please your honors to grant unto your orator, not 

only a writ of injunction conformable to the prayer of this 
bill, but also the writ of subpeena, directed to the said Benjamin 
Drevfus, Emanuel L. Goldstein, Jacob Frowenfeld, and John J. 
Weglein, commanding them to appear and answer this bill of com- 
plaint and to do and receive what to your honors shall seem meet. 
And your orator will ever pray, &e 

JNO. H. DICKINSON, 
Solicitor for Complaimant. 


W. EF. LOVETT, Of Counsel. 


Notarial Di position. 
4 


STATE OF CALIFORNIA, 


hey ; " . . " . ‘ 
f ity and (ounty Ol S07) Francisco. 


Sophia Searle, being first duly sworn, deposes and says that she 1s 
the complainant in the foregoing-entitled case; that she has heard 
read the foregoing bill of complaint and knows the contents thereof, 
and that the same is true of her own knowledge, except as to those 
matters which are therein stated on information or belief, and as to 
those matters she believes it to be true. 


SOPHIA SEARLE. 


| ee 
ae 
ae 
¥ 
ae 
Ay ae 
as 
ea 
Bde 
4 aye 
a 
wih 
i re i 
7 
gh 
La 
ag 
ee 


: 
te: 
= 
i 
€ 
fees 
Sona 
Fag 
Fs 
ee 
& 


ba 


* + ae 
bs 3 
a 


4 BENJAMIN DREYFUS ET AL., &¢., VS. 


Subscribed and sworn to before me this 21 day of Dec., A. D. 1881. 
[ SEAL. | EDWIN CHATTIN, 
Notary Public. 


(Endorsed:) Bill of complaint. Filed 21 December, 1881. L. S. 
| 


B. Sawyer, clerk, by J. F. O’ Beirne, deputy clerk. 
9g Subpa iid. 
UNITED STATES OF AMERICA: 


Circuit Court of the United States, Ninth Circuit, District of 
California. In equity. 


The President of the United States of America to Benjamin Dreyfus, 
a resident of Los Angeles county, California; Emanuel Goldstein 
and Jacob 'rowenfeld, residents of San l‘ranciseo, ( ‘alifornia, and 
John J. Weglein, a resident of New York, copartners doing busi- 
ness as b. Dreyfus & Co., Greeting: 

You are hereby commanded that you be and appear in said cir- 
cult court of the United States aforesaid, at the court-room in San 
Francisco, on the first Monday of February, A. D. 1882, to answer 
a bill of complaint exhibited against you in said court by Sophia 
Searle, as executrix of the last will and testament of John Searle, 
deceased, of the city and county of San Francisco, State of Cali- 
fornia, and to do and receive what the said court shall have consid- 
ered in that behalf; and this you are not to omit under the penalty 
of five thousand dollars. 

Witness the Honorable Morrison R. Waite, Chief Justice of 

10 the Supreme Court of the United States, this 21st day of De- 

cember, in the year of our Lord one thousand eight hundred 
and eighty-one, and of our Independence the 106th. 
[Seal of Circuit Court. ] 
L. S. B. SAWYER, Clerk, 
By J. F. O'BEIRNE, 
Deputy Cle rk. 


Memorandum Pursuant to Rule 12. Supreme Court U.S. 


You are hereby required to enter your appearance in the above 
suit on or before the first Monday of February next, A. D. —, at the 
clerk’s office of said court pursuant to said bill ; otherwise the said 
bill be taken pro cont SSO. 

L. S. B. SAWYER, Clerk. 
By J. F. OBEIRNE, 
Deputy Clerk. 


(Endorsed.) “ Subpoena.” 


SOPHIA SEARLE, EXECUTRIX, &€. Oo 


Marshal’s Return. 


Orrice U. S. Marsuar, District oF CALIFORNIA. 
I hereby certify that I received the within writ on the 21st day 
of December, 1881, and on the 22nd day of December, 1881, 
1] at the city and county of San Francisco, in this district, I 
personally served the same on Jacob lrowenfeld, one of the 
defendants herein named, by delivering to and leaving with said 
l’rowenfeld personally an attested COpy of this writ, and on the same 
day on Emanuel Goldstein, one of the defendants herein named, by 
delivering to and leaving with Mrs. Tilly Ackerman, his daughter 
and an adult member of his family, at his last usual place of abode, 
at No. 1423 Sutter street, in the city of San Francisco, in this dis- 
trict, an attested copy of this writ. 
A. W. POOLE, U. S. Marshal, 
. J. ACKERMAN, Deputy. 


And I further certify that John J. Weglein, def’d’t named, cannot, 
after diligent search, be found in my district, but lam informed 
and believe that he isa resident of the southern district of New 
York. 

A. W. POOLE, 
U. 8S. Marshal, 
By C. H. MEAD, D'’p’ty. 


Orrice U.S. Marsuar, District or CALIFORNIA. 
I hereby certify that I received the within writ on the 22nd day 
of December, 1881, and, at the town of Anaheim, in Los Angeles 
. county, in this district, on the 24th day of December, 1551, I 
12 personally served the same on Benjamin Dreyfus, one of the 
defendants i.orein named, by delivering to and leaving with 

said Dreyfus personally an attested copy of this writ, &c., &e. 
A. W.. POOLE, 
U.S. Marshal, 
By J. D. DUNLAP, Deputy. 


[Endorsed:] Filed 27th Dee., 1881. L. 5. B. Sawyer, clerk, by 
J. k. O’Beirne, d’p’ty el’k. 
L3 Answer. 
In the Circuit Court of the United States, Ninth Circuit, District of 

California. 
SopHiA SEARLE, Executrix, &c., vs. BENJAMIN DReyrFus et al. 

Respondents, Benjamin Dreyfus, Emanuel Goldstein, Jacob Frow- 
enfeld, and John J. Weglein, for answer to the bill of complaint of 
complainant herein, deny that before the llth day of July, 1865, the 


aid John Searle was the original or first discoverer or inventor of a 
certain new or useful invention, to wit, improved process of im- 
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parting:age to wives, but respondents aver that said process has 
been in use since 1815, or thereabouts; that it was, prior to July 11, 
1865, used by Nicholas Longworth, in Cincinnati; by Weile, Work 
& Co., in Lake Erie: by Jonas Blum, in New York, and was in use 
in France and other parts of Europe. 

Respondents deny that the same was a new or useful invention 
or was not known or used by others before the alleged invention 
thereof by said John Searle, or at the time of his application for a 

patent had not been in public use. 
14 Respondents have no information or belief upon the sub- 

ject sufficient to enable them to answer, and upon that 
ground respondents deny that said John Searle, upon due applica- 
tion obtained letters patent for the said invention for the term of 
seventeen years from June 15th, 1865, granting or securing to him 
the exclusive right of making, constructing, using, or vending to 
others to be used, the said invention and improvement throughout 
the United States and Territories. 

Respondents have no information or belief upon the subject suffi- 
cient to enable them to answer, and upon that ground respondents 
deny that at the time of his death said John Searle was the owner 
of all the property in said alleged letters patent, or that all the prop- 
erty therein belongs to his estate. 

Respondents have no information or belief upon the subject suffi- 
cient to enable them to answer, and upon that ground respondents 
deny that prior to the alleged issuance of said alleged letters patent 
all proceedings were had or taken which were required by law to be 
had or taken previous to the issuance of letters patent granting 
special rights and liberties for new and useful inventions. 

Respondents deny that said John Searle or his estate, since 

15 the alleged issuance of said alleged letters patent, have been 

in the exercise of the exclusive right or liberty so granted, or 

have made or constructed or used the said improvement, or have 

had or maintained exclusive possession of said improvement until 

the alleged infringement thereof by respondents, or have never 

acquiesced in invasion or infringement of the rights granted by said 
alleged letters patent. 

Respondents deny that they have. since the death of said John 
Searle or at any time, in violation of the exclusive right, liberty, 
or privilege in said letters patent, or disregarding the same, or with- 
out right so to do, at San Francisco or elsewhere, or within the juris- 
diction of this honorable court, made, constructed, or used tanks or 
casks with pipes passing into or through them or introducing heat 
into the wine therein in the manner described in said letters patent 
or secured by said letters patent. 

Respondents deny that the wine aged or sold by the respondents 
is so aged by a process which is an infringement of said letters 
patent, or was so aged by a process according to the invention de- 
scribed in said letters patent or thereby protected or secured, or con- 
trary to law or the form of the statutes of the United States in such 
cases made or provided. 


SOPHIA SEARLE, EXECUTRIX, &¢. 7 


16 Respondents deny that they intend to infringe upon said 
alleged letters patent or to unlawfully make or construct or 
use said invention, or that they are so doing. 

The respondents, in answer to the first interrogatory annexed to 
said complaint, say they have never seen the letters patent referred. 
to in iuterrogatory first, and therefore they cannot answer said in- 
terrogatory any fuller than is stated in the answer to complainant's 
bill herein. 

In answer to the second interrogatory respondents say that they 
have not made or constructed or used, or caused to be made, con- 
structed, or used, since the Ist day of January, 1879, or any other 
time, and are not now using a process or invention similar to that 
described in said letters patent, but they are using a different pro- 
cess whereby they impart age to wines. 

Whereby respondents, having fully answered, pray to be dis- 
missed hence with their costs. 

FREIDERMICH & ACKERMAN, 


Solicitors for Respond nts. 


17 STATE OF CALIFORNIA, 
City and County of San Francisco. 


8s: 


Jacob Frowenfeldt, being duly sworn, deposes and says that he is 
one of the defendants in said auction : that he has heard read the 
foregoing answer and knows the contents thereof; that the same is 
true of his own knowledge, except as to the matters therein stated 
on information or belief, and as to those matters he verily believes 
it to be true. 


JACOB FROWENFELD. 


Subscribed and sworn to before me this 20 day of April, 1882. 
[| NOTARIAL SEAL. | GO. T. KNOX, 
Notary Publie. 


(Endorsed :) Answer. Service of a copy of the within answer ad- 
mitted this 20th day of April, 1882. Jno. H. Dickinson, att’y for 
complainant. Filed 20th April, 1882. L. S. B. Sawyer, clerk, by J. 
I. O’Beirne, deputy clerk. 


18 Replication. 
In the Cireuit Court of the United States, Ninth Cireuit, District of 
California. 
SoPpHIA SEARLE, Executrix, &c., vs. BENJAMIN DreyrFus ef al. 


The replication of Sophia Searle, executrix, complainant, to the an- 
swer of Benjamin Dreyfus, Emanuel Goldstein, Jacob Frowenfeld, 
and John J. Weglein, defendants. 

This repliant, saving and reserving unto herself, now and at all 
times hereafter, all and all manner of benefit and advantages of ex- 
ception which may be had or taken to the manifest insufficiencies 
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of the said answer, for replication thereunto, says that she will ever 
aver, maintain, and prove her said bill of complaint to be true, cer- 
tain, and sufficient in law to be answered unto, and that the said 
answer of said defendants is uncertain, untrue, and insufficient to 
be replied unto by this repliant, without this, that any other matter 
or thing whatsoever in the said answer contained material or effect- 
ual in the law to be replied unto, and not herein and hereby 
19 well and and sufficiently replied unto, confessed or avoided, 
traversed or denied, is true; all which matters and things 
this repliant is and will be ready to aver, maintain, and prove as 
this honorable court shall direct, and humby prays as in and by 
her said bill she has already prayed. 
JNO. H. DICKINSON, 
Solicitor for Complainant. 
(Endorsed :) Replication of complainant. Service of copy of within 
replication admitted this first day of May, A. D. 1882. Freidermich 
& Ackerman, att’ys for def’ts. Filed May 1,1882. L.S. B. Sawyer, 
clerk. 


20 Stipulation. 
In the U.S. Cireuit Court, Ninth Cireuit, District of California. 


SOPHIA SEARLE, Executrix, Complainant, 
Us. 
Bb. Dreyrus et al., Respondents. 


It is hereby stipulated and agreed that respondents be permitted 
to amend their answer in the above-entitled action and they be 
allowed to file the annexed answer as their amended answer 
herein. ; 

The replication now on file shall be deemed the replication to 


said amended answer and the testimony already taken shall be. 


deemed taken under the pleadings as amended. 
Dated Nov. 13, 1882. 
JNO. H. DICKINSON, 
Solicitor for Complainant. 
NAPHTALY, FREIDENRICH & 
ACKERMAN, 
Solicitors for Respondents. 
21 (Endorsed :) Stipulation in regard to amended answer. 
Filed Nov’ 14, 1882. L. S. B. Sawyer, clerk, by J. F. 
O’Beirne, dep’y clerk. 


bh 


2 Amended Answer. 


In the Circuit Court of the United States, Ninth Circuit, within 
and for the District of California. 


SOPHIA SEARLE, Executrix, &c., vs. BENJAMIN Dreyrus et al. 


Respondents, Benjam. Dreyfus, Emanuel Goldstein, Jacob Frow- 
enfeld, and John J. Weglein, for amended answer to the bill of 
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complaint of complainant herein, deny that before the 11th day of 
July, 1865, the said John Searle was the original or first discoverer 
or Inventor of a certain new or useful invention, to wit, improved 
process for imparting age to wines, but respondents aver that said 
process has been in use since ISL5., Or thereabouts: that it Was, prior 
to July 11, 1865, used by Nicholas Longworth, in Cincinnati; by 
Weile, Work & Co., in Lake Erie; by Jonas Blum, in New York, 
and was in use in France and other parts of Europe. 

Respondents deny that the same was a new or useful invention 
or was not known or used by others before the alleged invention 
thereof by said John Searle, or at the time of his application for a 

patent had not been in public use. 
25 Respondents have no information and and belief upen the 

subject sufficient to enable them to answer, and upon that 
ground respondents deny that said John Searle, upon due application, 
obtained letters patent for the said invention for the term of 17 
years from June 15, 1865, granting or securing to him. the exclusive - 
right of making, constructing, using, or vending to others to be 
used, the said invention and improvement throughout the United 
States and ‘Territories. 

Respondents have no information or belief upon the subject suffi- 
cient to enable them to answer, and upon that ground respondents 
deny that at the time of his death said in Searle was the owner 
of all the property In said allege d letters patent, or that all the prop- 
erty therein belongs to his estate. 

Respondents have no information or belief upon the subject suffi- 
cient to enable them to answer, and upon that ground respondents 
deny that prior to the alleged issuance of said alleged letters 
patent all proceedings were had or taken which were required by 
law to be had or taken previous tou the issuance of letters patent 
granting special rights and liberties for new and useful inventions. 

Respondents deny that said John Searle or his estate, since the 

alles d issuance of said allege d letters patent, have been in 
24 the exercise of the exclusive right or liberty so granted, or 

have made or colistructed or used the said Improvement, or 
have had or maintained exclusive possession of said improvement 
until the alleged infringement thereof by respondents, or have 
never acquiesced in invasion or infringement upon the rights 
granted by said alleged letters patent. 

Respondents deny that they have, since the death of said John 
Searle or at any time, in violation of the exclusive right, liberty, or 
privilege in said letters patent, or disregarding the same, or without 
right so to do, at San Francisco or elsewhere, or within the jurisdie- 
tion of this honorable court, nade, constructed, or used tanks or 
casks with pipes passing into or through them or introducing heat 
to the wine therein in the manner described in said letters patent or 
secured by said letters patent. 

Respondents deny that the wine aged or soid by the respondents 
is soaged by a process which is an infringement of said letters patent, 
or was so aged by a process according to the invention described in 
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said letters patent or thereby protected or secured, or contrary to 
law or the form of the statutes of the United States in such cases 
made and provided. 

Respondents deny that they intend to infringe upon said alleged 

letters patent orto continue to infringe upon said letters patent 
25 or to unlawfully make or construct or use said invention, or 
that they are so doing. 

The respondents, in answer to the first interrogatory annexed to 
said complaint, say that they have never scen the letters patent re- 
ferred to in interrogatory first, und therefore they cannot answer 
said interrogatory any fuller than is stated in their answer to com- 
plainant’s bill herein. 

In answer to the second interrogatory respondents say that they 
have hot made or constructed Or used, or caused LO be made, COll- 
structed, or used, since the Ist day of January, 1879, or any other 
time, and are not now using a process or invention similar to that 
described in said letters patent, but they are using a different process 
whereby they impart age to wines. , 

For a further answer to the said complaint respondents aver that 
suid alleged inventions and discoveries described and set forth in 
said letters patent were well known and in public use in the city 
and county of San Irancisco, State of California, for more than two 
years prior to the date of the application by said John Searle, patentee 
for said letters patent; that the same was known and publicly used 
as aforesaid in the city and county of San Francisco by John Weiland, 
who resides at 256 Second street, in said City and county, and the 
same was so publicly used by him at 228 Second street. 

That the same was known and publicly used as aforesaid in said 

city and county of San Francisco by Henry Alirens, who re- 
26 sides at No. 1420 Pine street, in said city and county. 

That the same was known and publicly used as aforesaid 
in said city and county of San Francisco by Henry Vrooman, who 
resides at No. 800 Bush street, in said city and county. 

Wherefore respondents pray to be dismissed hence with their 
costs. 

NAPHTALY, FREIDENRICH & 
ACKERMAN, 


Solicitors for Respondents. 


STA TE OF CALIF« IRNIA, 
y® ’ ° ’ o . . SS ? 
City and County oO} San Francisco, j 


J. Frowenfeld, being duly sworn, deposes and says that he is one 
of the respondents in said action; that he has heard read the fore- 
going amended answer and knows the contents thereof; that the 
same is true of his own knowledge, except as to the matters therein 
stated on his information or belief, and as to those matters he verily 
believes it to be true. 


J. FROWENFELD. 


@ 


SOPHIA SEARLE, EXECUTRix, &€. ll 


Subseribed and sworn to before me this 13th day of November, 
1882. 
[NOTARIAL SEAI. | GEO. T. KNOX, 
Notary Public. 

27 (Endorsed:) Amended answer. Service of a copy of the 

within amended answer admitted this 15th day of Novem- 

ber, 1882. Jno. H. Dickinson, att’y for plaintiff. Filed Nov’r 14th, 
1882. L.S. B. Sawyer, clerk, by J. F. O’Beirne, deputy clerk. 


28 Interlocutory Decree. 
In the United States Circuit Court, District of California. 


SopHIA SEARLE, Executrix of the Estate of John Searle, ) 
Deceased, Complainant, 
US. 
BENJAMIN Dreyrus, EMANUEL GoLpsTEIN, JAcoB Frow- + No. 2694. 
enfeld, and John J. Weglein, Copartners Doing 
Business under Firm Name of Bb. Dreyfus & Co., De- 
fendants. 


At a stated term of the circuit court fo- the United States of 
America of the ninth judicial circuit in and for the district of Cal- 
ifornia, held at the court-room thereof, in the city and county of San 
Francisco, on Monday, the 21st day of May, A. D. 1885. 

Present: The Honorable Lorenzo Sawyer, cireuit judge. 


This cause having come on to be heard upon the bill of complaint 
herein, the answer of the defendants, the replication of the 
complainant, and the proof, oral, documentary, and written, 
taken, and filed in said cause, and having been argued by 

counsel for the respective parties and submitted to the court for con- 

sideration and decision. 

Now, therefore, on consideration thereof, it is ordered, adjudged, 
and decreed, and the court doth hereby order, adjudge, and decree, 
as follows, to wit: That the letters patent of the United States of 
America, numbered 48728, granted and issued to John Searle, of 
San Francisco, on the llth day of July, A. D. 1865, are good and 
valid in law; that the said John Searle was the first and original 
inventor of the “improved process for imparting age to wine” as 
described and claimed in said letters patent and in the specification 
thereto annexed, and that the estate of said John Searle is the CX- 
clusive owner of said letters patent 

That the defendants, Benjamin Dreyfus, Emanuel Goldstein, Ja- 
cob Frowenfeld, and John J. Wegle 1 have infringed upon the said 
letters patent and upon the exe! sive rivhts of the complainant 
under the same—that is to say, by reating and aging wine by the 
process described and claimed in said letters patent, as charged in 
the bill of complaint herein. 

And it is further ordered, adjudged, and decreed that the 

30 complainant do recover of ihe defendants, Benjamin Dreyfus, 

Emanuel Goldstein, Jacob Frowenfeld, and John J. Weglein, 
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the profits, gains, and advantages which the said defendants or 
either of them have received or made, or which have arisen or 
accrued to them or either of them from the said infringement of said 
letters patent No. 48728 by the aging of wines by said process as 
decribed in said letters patent; and it is further ordered, adjudged, 
and decreed that the said complainant do recover of and from said 
defendants, Benjamin Dreyfus, her costs and charges and disburse- 
ments in this suit to be taxed. 

And it is further ordered, adjudged, and decreed that it be referred 
to S. C. Houghton, Esquire, the standing master in chancery of this 
court, residing in the city and county of San Francisco, district and 
State of California, to ascertain and take and state and report to this 
court an account of the number of gallons of wine made or manu- 
factured or treated by said Process by the defendants or either of 
them; also the profits, gains, and advantages which the said defend- 
ants or either of them have received, or which have arisen or accrued 
to them or either of them since the 12th day of May, A. D. 1879, 
from infringing the said exclusive right of the said complainant by 

the treatment of wine by said patented process. 
31 And it is further ordered, adjudged, and decreed that the 

complainant, on such accounting, have the right to cause an 
examination of the defendants, Benjamin Dreyfus, Emanuel Gold- 
stein, Jacob Frowenfeld, and John J. Weglein, and each of them and 
each of their servants, agents, workmen, and emplovees, or other 
witnesses as may be necessary to take said accounting, and also the 
production of the books, vouchers, and documents of which said 
defendants, Benjamin Dreyfus, Emanuel Goldstein, Jacob Frowen- 
feld, and John J. Wegtein, and their and each of their servants, 
agents, workmen, or employees may be possessed, attend for such 
purpose before said master from time to time as such master shall 
direct. 

LORENZO SAWYER, 
Circuit Judge. 


(Endorsed:) Interlocutory decree. Filed and entered May 22, A. 
D. 1883. L.S. B. Sawyer, clerk; by J. I’. O’Beirne, deputy clerk. 


oo [inte rlocutory Decree. 
In the United States Cireuit Court. District of California. 


SOPHIA SEARLE, Executrix of the Estate of John Searle, ) 
Deceased, Complainant, 
vs. 

BENJAMIN Dreyrus, EMANUEL GoLpstErN, Jacopn Frow- } No. 2694. 
enfeld, and John J. Weglein, Copartners Doing Busi- 
ness under Firm Name of B. Dreyfus & Co., De- 
fendants. 


At a stated term of the circuit court of the United States of 
America of the ninth judicial circuit in and for the district of Cali- 
fornia, held at the court-room thereof, in the city and county of San 
Francisco, on Monday, the 21st day of May, A. D. 1883. 
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Present: The Honorable Lorenzo Sawyer, circuit judge. 

This issue having come on to be heard upon the bill of complaint 
herein, the answer of the defendants, the replication of the com- 
plainant, and the proofs, oral, documentary, and written, taken and 

filed in said cause, and having been argued by counsel for 
30 the respective parties and submitted to the court for consid- 
eration and decision : 

Now, therefore, on consideration thereof, it 1s ordered, adjudged, 
and decreed, and the court doth hereby order, adjudge, and decree, 
as follows, to wit: That the letters patent of the United States of 
America numbered 48728, granted and issued to John Searle, of 
San Francisco, California, on the 11th day of July, A. D. 1865, are 
good and valid in law; that the said .'ohn Searle was the first and 
original inventor of the “improved process for imparting age to 
wine,” as described and claimed in said letters patent and in the 
specifications thereto annexed, and that the estate of said John Searle 
is the exclusive owner of said letters patent; that the defendants, 
Benjamin Dreyfus, Emanuel Goldstein, Jacob Frowenfeld, and John 
J. Weglein, have infringed upon the said letters patent and upon 
the exclusive rights of the complainant under the same—that is to 
say, by treating and aging wine by the process described and claimed 
in said letters patent, as charged in the bill of complaint herein. 

And it is further ordered, adjudged, and decreed that the com- 

plainant do recover of the deiendants, Benjamin Dreyfus, 
od Emanuel Goldstein, Jacob Frowenfeld, and John J. Weglein, 

the profits, gains, and advantages which the said defendant 
or either of them have received or made, or which have arisen or 
accrued to them or either of them from the said infringement of 
said letters patent No. 48728 by the aging of wine by said process, as 
described in said letters patent; and it is further ordered, adjudged, 
and decreed that the said complainant do recover of and from said 
defendants, Benjamin Dreyfus, her costs and charges and disburse- 
ments in this suit to be taxed. 

And it is further ordered, adjudged, and decreed that it be re- 
ferred toS. C. Houghton, Esquire, the standing master in chancery 
of this court, residing in the city and county of San Francisco, dis- 
trict and State of California, to ascertain and take and state and 
report to this court an account of the number of gallons of wine made 
or manufactured or treated by said process by the defendants or 
either of them, and also the profits, gains, and advantages which the 
said defendants or either of them have received or which have arisen 
or accrued to them or either of them since the 12th day of May, A. 
D. 1879, from infringing tie said exclusive right of the said com- 
plainant by the treatment of wine by said patented process. 

And it is further ordered, adjudged, and decreed that the 

35 complainant, on such accounting, have the right to cause an 
examination of the defendants, Benjamin Dreyfus, Emanuel 
Goldstein, Jacob Frowenfeld, and Joha J. Weglein, and each of 
them, and each of their servants, agents, workmen, and employees 
und other witnesses as may be necessary to take said accounting, and 
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also the production of the books, vouchers, and documents of which 
said defendants, Benjamin Dreyfus, Emanuel Goldstein, Jacob Frow- 
enfeld, and John J. Weglein, and their and each of their servants, 
agents, workmen, Or employees may be possessed, attend for such 
purposes before said master from time to time as such master shall 
direct. 
(Signed) LORENZO SAWYER, 
Circuit Judge. 


Endorsed: Filed and entered May 22, A. D. 1883. L.S. B. Sawyer, 
clerk, by J. F. O’Beirne, deputy clerk. 


I, L. 8S. B. Sawyer, clerk of the cireuit court of the United States 
for the district of California, do hereby certify the foregoing to be a 
full, true, and correct copy of an interlocutory decree filed and 
entered May 22, A. D. 1883, as the same appears of record in my 
office. 


Attest my hand and seal of said cireuit court this 17th day of 
Mareh, A. D. 1884. 
[The Seal of the Cireuit Court, District of Cala.] 
L. S. B. SAWYER, Clerk, 
By F. D. MONCTON, 
Deputy Clerk. 


oO Mast r’s Report. 


In the Circuit Court of the United States for the Ninth Cireuit in and 
for the District of California. 


SopH1A SEARLE, Executrix, &c., vs. BENJAMIN DrReEyFuws ef als. 
Ti the matter of the reference for accounting. 


To the honorable the cireuit court of the United States for the ninth 
circuit and district of California: 

In pursuance of the decretal order of this honorable court filed 
and entered in the above-entitled cause on the 22nd day of May, 
1883, directing the undersigned, a standing master in chancery of 
said court, “to ascertain and take and state and report to this court 
an account of the number of gallons of wine made or manufactured 
or treated by complainant’s patented process by the defendants or 


. 


either of them, and also the profits, gains, and advantages which 
the said defendant- or either of them have received or which have 
arisen or acerued to them or either of them since the 12th day of 
May, A. D. 1879, from infringing the exclusive rights of the com- 
plainant by the treatment of wine by said patented process,” 
[, the said master, having been attended at several times by 
the counsel for the respective parties, and having taken the 
testimony of the several witnesses produced in this behalf, and hav- 
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ing examined the said testimony and the other evidence submitted, 
do report: 

The complainant’s patented invention is a process for converting 
white wine into sherry. 

‘or some years after the patent was granted the invention was 
not put to any considerable practical use, although Searle, the pat- 
entee, treated by lis process, at his residence, small quantities of 
wine, In one case making a quantity for respondents at as low a 
rate as seven and one-half cents a gallon. These early operations, 
however, are claimed by the complainant to have been chiefly ex- 
perimental. On the 17th day of September, 1577, the patentee 
entered into a written contract with Isaac De Turk to prepare one 
hundred thousand gallons of sherry per year by the patented pro- 
cess for the price of fifteen cents per gallon, and, pursuant to said 
contract, the patentee rented a building and erected a plant for con- 

ducting the business On a commercial scale. 
08 As a basis for determining the value of the advantages re- 

sulting to the infringers from their use of the patented inven- 
tion, the complainant introduced the contract referred to, and at one 
time proposed to stand upon the proposition that a royalty or license 
lee was thereby established, but as the process Was conducted under 
the contract at the expense of the patentee,.the price agreed upon 
cannot be considered as a license fee paid by De Turk. Even if 
that were not so, the sale of a single license is not sufficient to estab- 
lish a rovalty. 

Under the rule laid down in the case of Mowry vs. Whitney (14 
Wall., 652), that the measure of damages for the respondents’ in- 
fringement of the patented process is “ the advantage which defend- 
ant derived from using the complainant’s invention over what he 
had in using other processes then open to the publicand adequate to 
enable him to obtain an equally beneficial result,” evidence was then 
introduced as to the cost of producing sherry by several other pro- 
cesses, namely, the estafu or hot-air process, Kohler’s modified casa 
del sol process, a natural or dry process described by Mr. De Turk, 
and a method pursued by the respondents by which they undertook 

“to get a certain taste to the wine similar to ‘sherry ’” by the 
39 addition to a mixture of wines of burnt sugar to give body 

and color, oil of almonds to impart flavor, and gelatine or 
isinglass for purifying. Sherry being white wine acted upon by age 
or submitted to a »rocess which produces the effect which 1s pro- 
duced by age, this method of respondents’ cannot be said to produce, 
as compared with complainant’s process, an equally beneficial re- 
sult. 

With reference to the dry process described by De Turk, he states 
it is too expensive for practical adoption in this country. 

Although the method for converting white wine into sherry in 
a casa del sol or sun-house has been known and practiced in Europe 
for many years, it does not appear that the so-called casa del sol pro- 
cess of Mr. Kohler was ever in use before its adoption by him in 
1880. His system was the result of limited information derived from 
one or two newspaper articles and from statements made by others, 
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combined with improvements suggested by his own extended ex- 
perience and ingenuity. This, then, was not a known process open 
to the public at the time of the respondents’ infringement. 

Mr. De Turk testifies that, with a view of! ‘adopting it, he made as 

thcrough an investigation In relation to the estufa process as 
AQ could pract ically be made inthisState, and became satisfied that 

the actual cost of producing sherry by that process would be 
too great to justify him in putting it into operation, amounting, ac- 
cording to lis estimates, to nearly seventeen cents a gallon, an 
amount greater than the price which he paid Searle under the con- 
tract. The witness Scott constructed a building and a plant and 
cee the production of sherry by the estufa process on a busi- 
ness scale, but found it so expensive that he w as compelled to aban- 
don it. His caleulations show tkat the expense to him of producing 
eleven thousand five hundred gallons of sherry from sixteen thou- 
sand five hundred gallons of white wine amounted to upwards of 
twenty-six cent s per gallon. 

If, then, we are to institute a comparison such as is suggested by 
the rule laid down in Mowry vs. Whitney,above referred to, it would 
appear that, so far as the testimony shows, the least expensive mode 
of converting white wine into sherry. which was open to the public 
yr to the respondents during the period of the infringement was the 
estufa process, Which would have involved an expense of at least 
sixteen and nine-tenths cents a gallon, while the expense by the 

Searle process would not exceed six and thirty-two one-hun- 
4] dredths cents per gallon, and in these calculations the figures 
most favorable to the respondents are taken. 

While it is true that the contract between the patentee and De 
Turk does not establish a royalty or license fee, it may still furnish 
evidence of the value of the complainant’s process, which, in the ab- 
sence of an established license fee, hay be resorted to in order to 
get the measure of damages. By this contract it was agreed that, 
for the price of fifteen cents a gallon,Searle should convert De ‘Turk’s 
white wine into sherry by the patented process, and if it 1s possible 
to determine how much of that price was consideration for the use 
of the process a fair basis may be laid for the purposes of this ac- 
counting. 

Of course the price received was not all profit to Searle. The ex- 
pense of conducting the process to De ‘Turk, who has used it for two 
years, has been three and three-tenths cents per gallon; but, accord- 
ing to the data furnished by Curtis and the two sons of the patentee, 
the expense to the latter when operating under the contract was 

arly double that rate. 

Following are the items of cost to Searle in treating a batch of 
thirty-four thousand | gallons of wine, eceupying four months’ time : 


42 Interest on cost of plant ($3,682.53) for 4 months, (@ 
BG Doc nnn cece enna camenecnminems mmememin mee $147 28 

Deterioration of tanks, estimating their life at 12 years, 
for 4 months = ,); of their cost ($2,928.02), @ 10 %--- 81 33 
Fuel FL OR ee No EN SR es TE Ie EEE EAM MR oR GTR Serr 83 75 
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Rent 4 months, @ $80 ..-.-.- 2 Sa a rE 320 
TOD nosso si ‘escescninletins icin cca 16 
Labor, man 4 months, @ $50 ...--- -_-. witsentaatecaia tae iid 200 
xtra labor for putting wine into tanks . —eniniaanion ae 
Evaporation, 6.13 % of 34,000 gallons = 2,084 gallons, (@ 
I rere ee EE ed EE eR Sea ES 1.042 
Total CEPONEG .cinnmcssmw ca cows «4 -<aink clei eeiaads oe 


This total expense, divided by the amount of sherry turned out— 
31,916 gallons—give- as the cost per gallon for producing the sherry 
6.25 cents. 

Of the above items the largest in amount is that of evaporation, 
which constitutes more than one-half of the total expense. The tes: 
timony seems to imply that the intention ofthe parties to the con- 
tract was that De Turk should furnish one hundred thousand gallons 
of white wine per year for treatment, and that Searle should return to 
him the amount of sherry which resulted; and it would appear that 

the contract was carried out upon that basis. If that be so 
43 the loss by evaporation would fall upon De Turk and not 

upon Searle, and would therefore form no part of the expense 
of the latter in conducting the process; but the testimony in this 
regard is not sufficiently full and explicit to annul the provision of 
the contract that De Turk was to deliver one hundred thousand gal- 
lons of white wine per year to Searle, who was to return an equal 
quantity of sherry after the treatment. 

As under the provision referred to Searle was to deliver to De 
Turk one hundred thousand gallons per year of sherry the loss by 
evaporation is charged in the acconnt at the rate of fifty cents per 
gallon, which is the value of the raw wine plus fifteen cents per gal- 
lon, the price to be paid for converting it into sherry: 

With reference to the percentage of evaporation, John Searle, son 
of the patentee and superintendent of his sherry-producing works, 
testifies that the evaporation in the first batch treated under the 
contract was four and one-half per cent., and that after the first 
batch the evaporation did not at any time exceed three and one- 
half per cent. Curtis, however, gives as the percentage of evapora- 

tion and wastage in the first batch six and thirteen one-hun- 
44 dredths per cent. Kven taking this latter statement as correct, 

it does not necessarily follow that after the difficulties and 
disadvantages attending the initial operations of the process were 
overcome and the business was in good working order the percent- 
age of evaporation was so great. De Turk states that the evapora- 
tion resulting from his production of sherry by the same process 
amounts toe about four per cent., and it is highly probable that the 
percentages given by him and by John Searle is sufficiently large 
to cover the loss from evaporation during the treatment under the 
contract; but as the burden is upon complainant to prove the 
advantage which the respondents have derived from the use of the 
patented process, and particularly in view of the question of exclu- 
sive use raised by the contract and hereinafter to be referred to, the 
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basis of calculation most favorable to the respondents under the tes- 
timony has been adopted, not only with respect to the item of evap- 
oration, but throughout the accounting. 

The above calculation gives as the net profits of the patentee 
under the contract 8.77 cents per gallon. ‘This amount was clear 
profit to Searle, but it cannot, nevertheless, be all passed to the credit 

of the patent right. : 
45 Undoubtedly Searle would have been willing to grant to 

De Turk the right to use the patented process for a license-fee 
lower than the rate at which he would himself undertake the bur- 
dens and risks incident to carrying on the process as a business. 
Had Searle held no patent for his process, or had he engaged to con- 
vert De Turk’s white wine into sherry by a process not patented, he 
certainly would not have been willing to do so at a price which rep- 
resented the actual cost of conducting the business. <A proper allow- 
ance must, therefore, be made for Searle’s profits as a manufacturer, 
independent of his use of the patented process. 

As to manufacturer’s profits, De Turk, who has been for up- 
wards of two years last past and still is using the Searle process, 
testifies that he would treat by that process wine to the amount of 
forty-eight thousand gallons (the quantity produced by the infringers) 
for five and one-half cents a gallon, of which sum three and one- 
half cents would cover the expenses, and the remainder, two cents 
a gallon, would be a satisfactory manufacturer’s profit. Mr. Kohler, 
whose statements in this regard are rather loosely made, tes- 

tifies that for treating wine by his modified casa de sol process 
46 he would charge a somewhat higher percentage; but at the 

rate indicated by De Turk the manufacturer’s profit of Searle 
in carrying out the contract would have amounted to about one 
hundred and seventy dollars per month, which would seem to be a 
sufficient allowance for such profit in a business requiring an iInvest- 
ment of less than four thousand dollars capital, and which, when 
once under way, required very little attention except from employees. 

Taking, then, fifteen cents per gallon as the price received, and 
deducting therefrom 6.28 ceuts per gallon, the cost.to the patentee 
of conducting his process, and two cents per gallon manufacturer's 
profit, we find the value of the patented process, upon the basis of 
the contract referred to, supplemented by the testimony, to be 6.77 
cents upon each gallon of wine produced. 

By the terms of the contract referred to the patentee agreed, under 
a heavy penalty, to treat wine for no other party than De Turk 
during the continuanee of the arrangement there entered into; and 
the respondents claim that this exclusive use of the process for treat- 

ing De Turk’s wine is such e material element in the consid- 
47 eration which De Turk was to pay that its value must be 

determined and segregated from the value of the treatment 
of the wine in order that the value of the patented process may be 
established ; but it is quite probable that the real consideration 
which moved Searle to devote the process to the treatment of De 
Turk’s wine exclusively was the fact that the latter was to furnish 
for treatment as large a quantity of wine—one hundred thousand 
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gallons per: year—as Searle, as a business proposition, felt justified 
in erecting works for or handling. De ‘Turk does not seem to have 
considered this exclusive use of any considerable value, as in his 
testimony he states that after investigating the matter he concluded 
it would be more advantageous and less expensive to him to pay 
Searle fifteen cents a gallon rather than to treat his wine himself 
by any method which he could adopt, and in this instance no refer- 
ence is made to the question of exclusive use. At all events, the 
basis of calculation here adopt d is believed to be sufficiently liberal 
to the respondents to include a just allowance for any value which 
can be attached to the element of exclusive use. 

In a case of this character the establishment of a basis for the de- 

termination of the advantages which the respondents have 
48 derived from the infringements of the rights secured to com- 

plainant by the patent is a matter attended with many diffi- 
culties, and, when in such a ease a fair basis of calculation can be 
found, the complainant should be entitled to the benefit of it. The 
rate here fixed upon, it is believed, rests upon a substantial founda- 
tion deduced from the evidence, and it is certainly not so high a 
rate as to give to respondents ground for reasonable exception, as it 
is less than the rate paid by them for having a limited quantity of 
wine treated by the patentee, and much less, if Mr. De ‘Turk’s testi- 
mony may be relied upon, than they were willing to pay for the 
treatment of a larger quantity. Could the measure of damages be 
calculated upon a comparison of the advantages of the Searle and of 
the estufa process the respondents would be called upon to pay a 
heavy penalty for their infringement, but the testimony with ref- 
erence to the estufa process is not as satisfying as it might be, as De 
Turk testifies in that regard from information, and Scott’s was a 
first experience in a business altogether new to him, and therefore 
largely in the nature of an experiment. 

It is but fair to call attention to the fact that the circumstances 

attending the infringement in this case are not such that the 
49 respondents can equitably ask for a relaxation in their favor 

of the rule which entitles the patentee to compensation cor- 
responding to the advantage gained by the infringer. The respond- 
ents had been aware of Mr. Searle’s experiments and difficulties in 
perfecting his process. Before le commenced the use of his process 
upon a large seale they had had treated by him a limited quantity 
of wine with satisfactory results, and had negotiated for the treat- 
ment of a larger quantity before De Turk concluded his arrange- 
ment. They understood the process and knew its value. They 
were personally acquainted with members of the family of the de- 
ceased patentee who survived him and who were resident in this 
city, where the infringement was carried on. They had facilities 
for producing, and were and for years had been producing by an- 
other process, a wine which they sold as sherry. 

Without attempting to gain the consent of the patentee’s repre- 
sentatives, taking advantage of his experience, they erected works 
similar to those which he had constructed, and adopted the process 
which his inventive mind had devised and his experiments per- 
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fected, and they have unquestionably by their acts conclusively es- 
tablished the fact that the process was of value to them. 
50 Under such circumstances it would seem most inequitable 
that the law of damages could be so construed as to exempt 
them from the payment to complainant of compensation for their 
unlawful use of the patented invention. 

I therefore find and do report that the number ef gallons of wine 
made or treated by respondents by the complainant’s patented pro- 
cess is forty-eight thousand gallons, and that the profits, gains, and 
advantages which have arisen and accrued to the respondents since 
the 12th day of May, 1879, from infringing the exclusive right of 
complainant by the treatment of wine by the said patented process 
amount to three thousand two hundred and forty-nine dollars and 
sixty cents. , 

Respectfully submitted, 
S. C. HOUGHTON, Master. 


Accompanying the above report and as a part thereof are the tes- 
timony and exhibits introduced in this behalf. 


51 MriIpAY, July 6th, 1883. 
Present: Mr. lriedenrich, of counsel for respondent. 

This day was, by stipulation of counsel, set for the examination of 
witnesses in this matter. 

No appearance being made of behalf of complainant, at the re- 
quest of respondents’ counsel examination was continued to Wednes- 
day, the 11th inst., at 11 o'clock a. m. 

WEDNESDAY, July 11th, 1888. 

Present: Mr. Friedenrich, solicitor, and Mr. Scrivner, of counsel, 
for respondent. 

No appearance being made on behalf of complainant, the exam- 
ination was further continued, at the request of counsel appearing, to 
Thursday, 19th inst., at 11 o'clock a. m. 

o2 Toursbay, July 19th, 1883. 
further continued, by agreement of counsel,to a date to be 
agreed upon. 
Turspay, August 28th, 1883. 

Present: Mr. Dickinson, solicitor, and Mr. Boone, of counsel, for 
complainant; Mr. Friedenrich, solicitor, and Mr. MckKinne, of coun- 
sel, for respondent. 


Examination-in- Chie f of Jacob Frowenf ld on Behalf of Complainant. 
Mr. DickINSON: 


Q. 1. Immediately prior to the 15th day of June, 1882, you werea 
member of the firm of b. Dreyfus and Company, were you not? 
A. Yes, sir. 
53 Q. 2. For how long a time had you been a member of that 
firm ? 
A. Ten years. 
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Q. 3. What were your duties in connection with the business of 
the firm during the year next preceeding the 15th of June, 1882? 
A. General duties, pertaining to any business. 
Q. 4. During that year had the firm two offices? : 
A. Yes,sir; one at No. 17 Front St., and the factory or works at 
No. 630 Brannan street. 
Q. 5. At which of the places were you usually? 
A. Usually down town, at No. 17 Front Street. 
@. 6. Who had charge of the business at Brannan street? 
A. Mr. E. L. Goldstein, a member of the firm. 
(). 7. Was it his business to be there all the time? 
A. Yes sir. 
@. 8. At Brannan Street—is that where the tanks referred to in 
the testimony of this case were? 
A. Yes, sir. 
Q. 9. Mr. Goldstein had charge of the wine going in those tanks 
and coming out—supervision of it all? 
A. He was a member of the firm there at the place. 
Q. 10. What was about the quantity of wine put through those 
tanks? 
o4 A. I don’t know. 
Q. 11. Do vou keep regular books of account for the firm ? 
A. Regular books of account are kept. 
Q. 12. Do you know whether those books show the amount of 
wine received, and how it was disposed of by the firm? 
A. No, sir: they do not. 
Q. 13. Is there any account kept by any one showing the date and 
the amount of wine put into these tanks for any purpose? 
A. No, sir. 
Q. 14. Is there any account kept showing the date and quantity 
of wine that is drawn from the tanks’? 
A. No, sir. 
Q. 15. Was there any wine put into those tanks during that year? 
A. Lam not prepared to state. 
@. 16. You do not know? 
A. I do not know. 
Q. 163. Who should know? 
A. I do not know. 
Q. 17. How do you know that tnere is no account kept of the wine 
received and put into those tanks? 
A. I simply know it. 
Q. 18. How do you know it? 

A. Because it is impossible. 

Q.19. Why? 

A. Because we have got several hundred tanks there; the 
whole place is full of tanks and casks. If we should keep an ac- 
count of what should go into each cask and is drawn out again we 
would have to have more than a dozen book-keepers. 

Q. 20. Do you refer now to tanks or casks? 
A. I do not know the difference between tanks or casks. 
Q. 21. How long have you been in the wine business ? 
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A. About 13 years. | 

Q. 22. And you do not know the difference between tanks and 
casks ? 

A. No, sir. 

(). 23. What I have referred to in my question as tanks, they 
are called by you as vats, are they not? 

A. We call vats and tanks the same thing, and we do not distin- 
guish them particularly by those names. 

Q. 24. They are interchangeable terms, are they not? 

A. Yes, sir. “< 

Q. 25. Speaking of a specified vat or tank where wine is heated, 
you would just as likely call it a cask as a vat? 

A. Yes, sir. 
56 (). 26. That is in accordance with the customs and usages 
of the business ? 

A. That is our custom down there. We sometimes refer to it as 
a cask or a vat or a tank. 

Q. 27. How many vats, casks, or tanks are there in which these 
coils are? 

Q. 28. What do you call those where these coils are? 

A. We caii inem either one of those names—tanks or vats. 

Q. 29. Do you know whether or not these were ever filled with 
wine? 

A. Yes; they have been filled. 

Q. 30. My questions refer now to the year preceeding the 15th of 
June, 1882. 


A. Yes, sir; I know they were filled in that year. 
Q. 303. Do you know when these tanks were finished ? 

A. Some time in 1881. ' 
Q. 31. Do you mean to say that the wine which went into those | | 


six tanks or any of them you had no account kept of it? 
A. No account kept of it. 
Q. 32. No account showing the amount or the quality? 
A. No, sir. 
Q. 33. And no account is kept of it when it is drawn off? f 
e 
1 


i 


A. No, sir. 
®. 34. Or of the sales made of it? 
O7 A. No,sir. 
(). 35. Your books show the amount of sales made by the 
firm, do they ? 

A. They do. 

(). 36. You say your books will not show anything by which you 
can tell whether this particular wine drawn from these tanks was 
sold at any particular time or not; you cannot find out? 

A. No, sir; we cannot find out from the books. 

Q.37. Did this wine after it was taken from these tanks go by the 
same name that it did before it went in ? 

A. By the same name. 
Q. 38. By the same name before it went in ? 
A. It did not go by any name before it went in. 
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Q. 39. What wine did you put in those tanks? 
A. White wine. 
Q. 40. And when it was drawn from the tanks what did you call 
it then? 
A. Sherry. 
Q. 41. Do you mean to say that your books will not show what 
became of that sherry ? 
A. Oh, yes, sir; they will show all the sherry that we sold. 
Q. 42. Did you obtain sherry from any other source except from 
these tanks? 
A. Most decidedly. 
Q. 43. Well, your books will show all the sherry you sold? 
58 A. Yes, sir. 
Q. 44. And your books will show the sherry you pur- 
chased ? 
A. We didn’t purchase any. 
Q. 45. You made all your sherry, then? 
A. Yes, sir. 
Q. 46. You understand that my question refers to that particular 
year? 
A. I understand. 
Q. 47. And during that perivd you bought no sherry ? 
A. Bought no sherry. 
Q. 48. So that all the sherry that your books show as having 
en sold was made by your firm ? 
A. Yes, sIr. 
Q. 49. Is there a book here showing the sales ? 
A. No, sir; it is in the office. 
Q. 50. What is the name of that book which shows these sales? 
A. 'The sales book—general sales book—showing all sales. 
Q. 51. You say there is no book showing the amount of white 
wine put into these tanks at any time? 
A. There is not. 
Q. 52. During the period of time that these tanks were not in op- 
eration, by what other means did you obtain sherry, if any ? 
oY A. From other casks by the same means as we obtain 
sherry before the tanks were put up. We have been selling 
sherry for 13 years, and we never bought any. 
Q. 53. Were the coils used in any other but these six tanks? 
A. No. 
Q. 54. Was the heating process applied to any except these six 
tanks? 
A. I think not. 
Q. 55. Who had charge of all that department? Is Mr. Gold- 
stein foreman and manager of it? 
A. No; Mr. Frederick Pohndorff was cellar-man at that time. 
Q. 56. You made no sherry by using heat at all except what was 
made in these tanks? 
A. No. 
Q. 57. And this sherry made by this heating process no separate 
account was kept of it? 
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A. About 13 years. 

Q. 22. And you do not know the difference between tanks and 
casks? 

A. No, sir. 

(). 23. What I have referred to in my question as tanks, they 
are called by you as vats, are they not? 

A. We call vats and tanks the same thing, and we do not distin- 
guish them particularly by those names. 

Q. 24. They are interchangeable terms, are they not? 

A. Yes, sir. 

Q. 25. Speaking of a specified vat or tank where wine is heated, 
you would just as likely call it a cask as a vat? 

A. Yes, sir. 
56 (). 26.. That is in accordance with the customs and usages 
of the business ? 

A. That is our custom down there. We sometimes refer to it as 
a cask or a vat or a tank. 

Q. 27. How many vats, casks, or tanks are there in which these 
coils are? 

(). 28. What do you call those where these coils are? 

A. We call them either one of those names—tanks or vats. 

Q. 29. Do you know whether or not these were ever filled with 
wine? 

A. Yes; they have been filled. 

Q. 50. My questions refer now to the year preceeding the 15th of 
June, 1882. 

A. Yes, sir; I know they were filled in that year. 

Q. 303. Do you know when these tanks were finished ? 

A. Some time in 1881. 

Q. 31. Do you mean to say that the wine which went into those 
six tanks or any of them you had no account kept of it? 

A. No account kept of it. 

Q. 52. No account showing the amount or the quality? 

A. No, sIr. 

Q. 33. And no account is kept of it when it is drawn off? 

A. No, sir. 

(. 34. Or of the sales made of it? 
o7 A. No, sir. 

(). 35. Your books show the amount of sales made by the 
firm, do they ? 

A. They do. 

Q. 36. You say your books will not show anything by which you 
can tell whether this particular wine drawn from these tanks was 
sold at any particular time or not; you cannot find out? 

A. No, sir; we cannot find out from the books. 

Q.37. Did this wine after it was taken from these tanks go by the 
same name that it did before it went in ? 

A. By the same name. 
Q. 38. By the same name before it went in ? 
A. It did not go by any name before it went in. 
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Q. 39. What wine did you put in those tanks? 
A. White wine. 
Q. 40. And when it was drawn from the tanks what did you call 
it then? 
A. Sherry. 
Q. 41. Do you mean to say that your books will not show what 
became of that sherry ? 
A. Oh, yes, sir: they will show all the sherry that we sold. 
Q. 42. Did you obtain sherry from any other source except from 
these tanks ? 
A. Most decidedly. 
(). 45. Well, your books will show all the sherry you sold? 
58 A. Yes, sir. 
Q. 44. And your books will show the sherry you pur- 
chased ? 
A. We didn’t purchase any. 
Q. 45. You made all your sherry, then? 
A. Yes, sir. 
Q. 46. You understand that my question refers to that particular 
year! 
A. I understand. 
Q. 47. And during that period you bought no sherry? 
A. Bought no sherry. 
Q. 48. So that all the sherry that your books show as having 
been sold was made by your firm ? 
A. Yes, sir. 
Q. 49. Is there a book here showing the sales? 
A. No, sir; it is in the office. 
Q. 50. What is the name of that book which shows these sales? 
A. The sales book—general sales book—showing all sales. 
Q. 51. You say there is no book showing the amount of white 
wine put into these tanks at any time? 
A. There is not. 
Q. 52. During the period of time that these tanks were not In op- 
eration, by what other means did you obtain sherry, if any ? 
59 A. From other casks by the same means as we obtain 
sherry before the tanks were put up. We have been selling 
sherry for 13 years, and we never bought any. 
Q. 53. Were the coils used in any other but these six tanks? 
A. No. 
Q. 54. Was the heating process applied to any except these six 
tanks? 
A. I think not. 
Q. 55. Who had charge of all that department? Is Mr. Gold- 
stein foreman and manager of it? 
A. No: Mr. Frederick Polindorff was cellar-man at that time. 
Q. 56. You made no sherry by using heat at all except what was 
made in these tanks? 
A. No. 
Q. 57. And this sherry made by this heating process no separate 
account was kept of it? 
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A. No; the same as other sherry. 
Q. 58. Did it sell at the same price as other sherry ? 
A. I believe the same price. 
(. 59. Did you have other grades of sherry in your business? 
A. No, one grade. 
Q. 60. Did all the sherry you sold during this time sell at the 
same price? 
A. The same price. 
60 Q. 61. Was there any other but white wine put in these 
tanks during this period of time? 
A. Not that I know of. 
(. 62. And was there any other kind of wine made in them ex- 
cept sherry ? 
A. I think not. 
®. 63. Or cured ? 
A. I think not. 
Q. 64. Do you know where Mr. Pohndorff is now? 
A. He is in St. Helena. 
Q. 65. He was cellar-master on the 15th day of June, 1882, was 
he? 
A. Yes, and had been for a year before that. 
Q. 66. About what period of time was consumed by you in pro- 
curing the wine in these tanks at any time? 
A. I do not know that. 
Q. 67. You have had to rely on the cellar-man for that? 
A. Entirely; it is a matter of observation, I suppose. 
Q. 68. Was Mr. Pohndorff the party whosuperintended the work- 
ing of these six tanks? 
A. He had full charge of all pertaining to the wine-cellar. 
Q. 69. It was his duty to attend to putting the wine in and to the 
process of drawing it off, and all that? 
A. Yes, sir. 
Q. 70. Did he have any assistance ? 
61 A. We had a number of hands in the establishment. 
(. 71. Who assisted him at this time? 
A. I could not remember the names of our bands; he didn’t do 
the work himself; he ordered it done. 
@. 72. Did he have Frederico Michel as his assistant ? 
A. We have such a man in our employ. 
(). 75. He is cellar-master now, is he not? 
A. No, sir. 
(). 74. Was not Mr. Michel the assistant of: Mr. Pohndorff at that 
time in the establishment ? 
A. No more than any other man in the establishment. 
Q. 75. He did assist him—that is, he was under his orders ? 
A. Under his orders. 
. 76. Who is your cellar-master now ? 
A. Mr. Nieman. 
. 77. Was he there at the time Mr. Pohndorff was there? 
A. No, sir. 
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Q. 78. You have a book showing the purchases and receipts of 
wine, have you not? 
A. That is entered right up with the ledger. 


62 Demand for Books. 


(Complainant’s solicitor demands the production at the next ses- 
sion of the following books of the respondents: Sales-book, time- 
book of the emplovees in the cellar department, cellar-master’s book, 
and all other books showing sales and transactions of the firm 
between the Ist day of January, 1881, and the 15th day of June, 
1882; also the books of the defendant showing the amount of wine 
purchased and received during the period referred to.) 

(Continued by consent to Tuesday, Sept. 15th, at 11 o’clock a. m.) 


TursDAy, Sept. 18th, 1883. 
Present: Mr. Dickinson, solicitor, and Mr. Boone, of counsel for 
complainant; Mr. Friedenrich, solicitor, and Mr. MckKinne, of counsel 
for respondent. 


63 Kxvamination-in- Chief of Fred rue Pohndorif Olt Behalf of 
( omplainant. 
Mr. DickINson: 


Q.1. What was your business during the year 1881 and down to 
the middle of June, 1882? 

A. I was with the firm of b. Dreyfus & Company. 

Q. 2. In what capacity? 

A. A cellarer. 

Q. 3. What was your duty—were vou called cellar-master? 

A. Not exactly cellar-master; there is a cellar-master there. 

Q. 4. What duties did you perform ? 

A. Managing the interior, the ce Ml ar work of the house. 

Q. 5. You were general manager’ 

A. Of that department; yes, sir. 

Q. 6. Do you recollect the time that some tanks were built there 
in sihioh coils were placed for the heating of wine? 

A. I do not recollect the date. 

Q. 7. Do you recollect of their being so placed there 

A. The fact I recollect; the date I do not know. 

Q. 8. How many such tanks were there? 
A. I think there were six; I am not certain. 

@. 9. What use was made of those tanks? 

A. For mixing and heating sherries. 
64 Q. 10. What do you mean be mixing ? 
A. Preparing. 

@. 11. What wine was used? 

A. Whatever was suitable. 

Q. 12. Was this all carried on under your supervision ? 

A. Yes, sir. 

Q. 13. What account, if any, did you keep of the quantity of 
wine used in the tank? : 

A. My own pocket notes; probably no account. 
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Q. 14. Did you keep any memoranda? 

A. For my own guidance; yes, sir. 

Q. 15. Are you able from any memoranda or accounts to give the 
quantity of wine that was put through those tanks? 

A. No; I did not preserve those memorandums. 

Q. 16. What became of those memorandums? 

A. They were pocket notes. 

Q. 17. What became of those? 

A. I destroyed them after the sherry was made. 

Q. 18. How much would those wine tanks hold each ? 

A. I think we generally put in 5,800 gallons in each ; one was not 
exactly of the same capacity as the other within a hundred gallons 
or so. 

Q. 19. Do you mean that 5,800 gallons was the average of the 
six tanks? 

A. Yes. 
65 (). 20. Were those tanks gauged ? 
A. No, sir; we measured in everything by gauged pipes. 

Q.21. When you say “ we measured in everything ” whom do you 
mean by “we?” 

A. Our workmen—the workmen I had under me. 

@. 22. Everything was measured in? 

A. Pumped in from casks that were gauged. 

Q. 23. What was the object of that? 

A. We wanted to know what amount we had in there. 

Q. 24. Was any account kept of that? 

A. I kept notes of that for my guidance. 

Q. 25. Was that wholly for your own private use? 

A. Yes, sir. 

Q. 26. Did you not make any report of that to any member of the 
firm ? 

A. When a batch was ready I gave an account—about so many 
gallons of wine and the cost is about that much; that was all that 
was necessary. 

Q. 27. To whom did yeu give this account ? 

A. I didn’t give it; I simply told either Mr. Frowenfeld or the 
book-keeper. I showed him the notes and told him. 

Q. 28. Did you give them any memoranda ? ) 

A. No, sir; it was never required to give an account of it; 
66 it wassimply for the satisfaction of the firm I mentioned it. 
Q. 29. No account was made of it, as to the quantity ? 

A. I never used a pen in nearly all the time I was in the house; 
my notes were made with a pencil, just to know what I did, and 
after the batch was completed there was no object any more in pre- 
serving those notes. 

Q. 30. Do you know whether Mr. Frowenfeld or the book-keeper 
made any memoranda of what you told them? 

A. No; there was no need of it, because at the end of the year an 
inventory was taken and there was the wine which existed. 

Q. 31. You say at the end of the year tue inventory was taken ? 

A. Yes, sir; of the wines existing at that time. 
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Q. 32. Of all the wines in stock ? 

A. Of all the wines—sherry and port and whatever there was. 

Q. 33. Sherry, was not treated distinctly from the others that were 
there, particularly? This inventory would show the amount of 
sherry made and the amount of the different kinds of wines on 
hand? 

A. All wines. At the end of the year—at the last days of the 
year—lI took stock and gave that stock to the book-keeper. 

Q. 34. That inventory would show the amount of sherry wine on 

hand ? 
67 A. Yes, sir; of all sherries, heated and not heated; there 
was no distinction made between one and the others. 

(. 35. Wine that was heated and went through these tanks—what 
was done with it after it was drawn? Was it stored ? 

A. No, sir; it was first cooled—cooled for months—and then it 
was cleared, clarified, and then it was used just as they thought 
proper for one customer or another. There was heated and un- 
heated sherries, and there was no distinction made between them. 

Q. 36. Could you, from this inventory and the sales-books, and so 
forth, determine how much there was of the heated sherry ? 

A. I have never seen the inventory of the house—that is, never 
have studied it. It has never been shown to me. I had nothing 
to do with that kind of work, so I could not tell you what the book- 
keeper is doing. 

Q. 37. All you did was to make out the inventory of what was on 
hand? 

A. Yes, sir; of all wines; taking stock. 

Q. 38. How many times were these tanks filled during the time 
you were there? 

A. Ido not know. How can I keep that in my memory. 

Q. 39. Do you recollect the manner in which they were filled— 

whether all at a time or all at once? 
68 . A. They were filled gradually as I found wines fit for that 
purpose. 

Q. 40. You did not apply the heat until they were all filled ? 

A. Not before. 

Q. 41. Did you apply the heat to each cask as it got full or to all 
when thev were all filled? 

A. When everything was ready then steam was let in. 

Q. 42. Into one cask at a time or into six casks at once? 

A. the Six. 

Q. 43. You did not run one of the six casks by itself at a time? 

A. No. 

Q. 44. When the heat was applied the whole six were in use? 

A. The whole six. 

Q. 45. In filling these tanks from time to time was there not a 
memorandum kept of the quantity of wine that was put into the 
tanks? 

A. I made notes. After the thing was done and I knew what the 
cost was, if I was satisfied with that —. I had no archives for 
papers, and I simply tore them up. 
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Q. 46. Was this not reported to the house, and did they not make 
a memorandum of it? 

A. No; there was no occasion for it. Whatever wines there 
69 were there it was there. Whatever wines there were there at 
the end of the year there it was. 

Q. 47. Was there any waste of wine in these tanks? 

A. In what way? 

Q. 48. Would there be any evaporation ? 

A. Yes, sir. 

(). 49. Or breakage? 

A. No: we took care of that. 

(). 50. There would be some evaporation? 

A. Yes, sir. 
). 51. How would you account for that? 
A. If you heat a liquid there is always evaporation. 

Q. 52. In your inventory how was that accounted for? 

A. I didn’t bother about that; there was the wine of the house; 
what was shipped was shipped, and what was left was there. 

Q. 53. There was no account kept showing the quantity of wine 
which evaporated ? 

A. No; why should it be; there it was. 

Q. 54. How long was the heat applied to these tanks? 

A. Something like three months. | 

Q. 55. Are you positive they were filled once during this period 
of time while you were there? 

A. Yes; more than once. 

Q. Are you positive of twice within that year and a half— 
70 during the year 1881 and to the middle of June, 18827 

A. I would say heating three months and cooling perhaps 
two months, and then drawing off according as we would want it. 
I cannot tell you if the whole six was drawn twice, because we 
sometimes left the wine in some of the tanks and drew it off as we 
had occasion to. I cannot tell if the whole six were filled twice; 
perhaps they were; perhaps not. 

Q. 57. If the tanks were completed about the first day of May, 
1881, what is your opinion as to the number of times those tanks 
were filled prior to the 15th day of June, 1882—one year and a 
half? 

A. I could not tell you, because some were left empty until we 
began again. 

Q. 58. 1 understood you to testify that you did not apply the heat 
except to the whole six tanks at once? 

A. Very well; but I mean after the wine cooled; we did not fill 
rapidly at once the whole lot of them. In three there may have 
been wine left of the former batch for a number of months—just as 
we had tanks below and puncheons to clarify it. I could not tell 
you how that was within that period. 

Q. 59. Do you mean to say that you would apply the heat 
71 to wine that had already been cured if it were left in the 
tanks? 

A. I don’t say that. I say if we had not room for the cooled wine 
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downstairs in vats we left one tank full, or more than one. They 
were only gradually filled as we had wines toput in. In the whole 
batch of six there was not exactly the same wine; it could not’be. 

Q. 60. How long after the tanks were finished before the heat was 
applied for the first time? 

A. I cannot tell. 

Q. 61. Very soon after ? 

A. After we knew that they had been made tight and in order, 
and after they had been cured first. 

Q. 62. How long does it take to cure tanks? 

A. I cannot tell you bow long it has been. 

Q. 63. Do you know of any one who would know ? 

A. No; how long it takes in general, do you mean ? 

Q. 64. Yes. 

A. Say eight days ora fortnight—put soda in and wash them 
again. I cannot tell how long it has been with those tanks. 

Q. 65. These tanks were cured and you then proceeded to fill 
them ? 

A. Yes, sir. 


72 Mr. Boone: 


: (2 66. Do you know how long they were in there before they were 
filled ? 
A. Some time, because they had to be cleansed. 
Q. 67. That would take probably eight or ten days? 
A. To cleanse them, and then they had to be washed again. 
Q: 68. It was about a month, was it not, after the tanks were put 
in there before they were filled the first time? 
A. Something like that, but I am not certain about it. 
Q. 69. It was not two months, was it? 
A. If they were tight—if the cooper said they were ready—then 
we would begin filling. 
Q. 70. Do you know whether there was any cooper work done on 
them after the tanks were placed in them ? 
A. Yes,sir, there was; the heads had to be renewed and it dis- 
turbed us for a good time; f recollect that. 
Q. 71. After they were finished ? 
A. After the first batch had been fermented several new heads 
were put in. 
. 72. Then, after those new heads had been put in, you put in a 
new batch and treated it, did you ? 
A. Yes, sir; but not at once. 
Q. 73. Then there were two batches that you treated ? 
73 A. Yes; then there were two batches that we treated, but 
if that was within the period which you mentioned there, I 
do not know. Dates are not a matter which I keep in my mind. 
Q. 74. When did you leave the employ of B. Dreyfus & Com- 
pany? 
A. August, 1882. 
Q. 75. What character of wine did you treat in these tanks? 
A. How can I describe that? 
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Q. 76. Well, what kind of wine was it; white wine, was it not? 
A. Of course, white wine; for sherry you cannot use any except 

white wine. 

Q. 77. Then you say it took about three months, do you, to treat 

it in these tanks? 

A. The heating; yes, sir. 

Q. 78. So you filled the tanks with white wine and applied the 
heat and left it three months, and then you had the cured wine; is 
that it? 

A. No, sir; I cannot exactly give vou an idea of the wines that 
constituted that, but it took a long time to get the wine together 
which did suit the whole lot to fill the whole batch. Sometimes, 
after we had put some in, it might have been 3 weeks before another 

batch came in, particularly when in came from Los Angles 

74 county, that suited the purpose. 

Q. 79. During all the time you were treating one batch 
you were receiving wine, were you not? 

A. Wines were constantly coming in, and those which suited I 
put in. 

Q. 80. If it took you three months to treat a batch of wine dur- 
ing that three months would you not receive sufficient to treat an- 
other batch before that first one cooled ? 

A. No, sir; not by far. 

Q. 81. It took you three months to heat it and two months to 
cool it? 

A. Yes, sir. 

Q. 82. Did you cool wine in the same tanks? 

A. Yes, sir. 

Q. 83. Always? 

A. Not necessarily always; sometimes part was taken down into 
tanks or vats below; out of two, a part might have been taken and 
the other was left up there. 

Q. 84. Then sometimes you would withdraw the wine from a 
portion of tanks and cool it in other tanks? 

A. Yes, sir. 

C. 85. And you would leave some of the wine in the tanks to 
cool—in those tanks that it had been heated in ? 

A. Yes. 

70 Q. 86. Then you could not commence another batch until 

you had removed the wine from all the tanks, could you ? 

A. Not the heating. 

Q. 87. After the first batch of wine you found that the tanks were 
defective? 

A. Only some heads needed repairing. 

Q. 88. Then you had some new heads put in and then refilled 
them and run them again? Did you find anything wrong the 
second time? 

A. I do not know. 

®. 89. You are sure that was the first time? 

A. Yes, sir; I believe that it was. I know there was something 
wrong. The cooper knows better than I do. 


SOPHIA SEARLE, EXECUTRIX, &¢. ol 


Q. 90. You were constantly there, were you not? 

A. Yes; but I had other things to do. 

Q. 91. I understand; but you attended to the filling of these 
tanks with the wine and to the drawing of it? 

A. Yes, sir. 

Q. 92. After the first batch you know some treatment of the tanks 
had to be done? 

A. 3a, oF 

Q. 93. After that do you know whether there was any difficulty 
with the tanks? 

A. I do not know. 

Q. 94. Was there any further fixing of the tanks after this first 

batch was treated ? 
76 A. I do not recollect. The foreman who attended to the tak- 
ing of the temperature constantly might give a more deter- 
minate answer. 

Q. 95. Is your memory as defective in all matters as it is In this? 

A. Yes, sir; perhaps, in regard to trifles. 

Q. 96. This is only a little more than a year ago. Cannot you 
recollect what occurred a year ago? 

A. Things in which I have done my duty and given satisfaction I 
do not cram my memory with. 

Q. 97. Was it not an important part of your business to know how 
many times you filled these tanks? 

A. No, sir: there was a stock of something like 800,000 gallons of 
wine. What is a miserable 20,000 gallons of wine to be thought 
about at this time? 

Q. 98. How many times during those eighteen months could you 
have treated wine in those tanks? 


(Objected to by respondent and withdrawn.) 


Q. 99. How many times could you have separately filled those 

tanks and treated the wine in the tanks between the first day of May, 

1881, and the fifteenth day of June, 1882? How much could 

77 you have treated if you had constantly kept them at work? 

A. I might say twice, but I would not be positive, because 

I had to work up at the same timea considerable quantity of sherries 
not heated. 

Q. 100. Between the first of May, 1881, and the 15th of June, 
1882, would be thirteen months. You say it takes 5 months to heat 
a batch of wine—does it ? 

A. The heating—yes, sir; and the filling would take about two 
months. 

Q. 101. We are talking now about the heating, leaving the filling 
out. 

A. The heating, say 3 months. 

Q. 102. If you had kept the tanks constantly at work treating 
wines by heating, how many batches could you have treated during 
that time? 


(Objected to by respondent and withdrawn.) 
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Mr. DicKINson: 


Q. 103. How is the steam applied to these tanks ? 

A. From the steam-boiler, which is in the engine-room, close to 
the cooperage. 

Q. 104. For what other purpose is steam used in that boiler ? 

A. For the lift—to work the lift, among other uses. 

Q. 106. To work the elevator ” 

A. Yes, sir; and for other purposes. I do not know ex- 
78 actly what. 

(). 1063. Was there a special engineer or man whose duty 
it was to attend to the application of steam to these tanks? 

A. No, sir; the steaming of the sherry was not the principal 
object of that boiler. 

Q. 107. I understand that, but was there any man whose duty it 
was to see to the application of the steam to these tanks? 

A. Yes, sir. 

Q. 108. Whose duty was that ? 

A. The cellar-master ; he took the temperature. 

Q. 109. Who was cellar-master under you ? 

A. Fritz Michel, who has been for a number of years in the 
house. 

Q.110. Did you keep notes of the amount of wine drawn from 
these tanks? 

A. I may have kept them, but I do not possess any notes of an 
administration in which I have given satisfaction and in which | 
have no further responsibility. There was no book-keeping on my 
part; I simply kept notes in order to know what I was doing. 

Q. 111. How much did it cost to treat this wine per gallon ? 

A. I never have made any calculation about that. Do you mean 
the heating? 

Q. 112. To treat the wine by this operation. 
79 A. The heating of it? 
@. 113. Yes, sir. 

A. It is not much. Ido pot know how much. 

Q. 114. When you say “ not much,” about how much would 1t be? 

A. I cannot tell you. I made no particular distinction between 
the heated wine and the unheated wine. It may have been that it 
is worth two cents more than the unheated wine if it is well made. - 
The heating is nothing; the quality of the wine is the thing. I do 
not know anything about the expense, but it cannot be much. 

Q. 115. I understand you kept these accounts for the purpose of— 

A. (Interrupting.) No, sir; [kept my notes. These wines go in 
and | ask, “ How much do these wines cost?” and they say, “ About 
so much.” I made up my notes to know about what was the value. 
I kept notes like that, but not an exact account. There was no ne- 
cessity for it. 

Q. 116. Do you know whether there was any special market for 
this heated sherry wine, or whether it was sent to any special market— 
as to New York, for instance? 

A. No distinction made; no, sir; not on our part; not on the 
part of Lb. Dreyfus and Company here. 
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Q. 117. Do you mean to say that all of the sherry wine, whether 
cured by this process or the other, was treated and appeared exactly 
alike upon the books just as sherry wine? 
80 A. Yes; that is, | supposed it did. I never looked into the 
books of account of the house of B. Dreyfus and Company, 
because it was not my profession. I do not believe there was any 
great distinction made or any distinetion made. 
Q. 118. Was there any way by which you could determine how 
much of each kind of wine you had on hand? 
A. I knew how many tanks there was wine in and how much 
they contained. I knew how many of those tanks contained wine. 
Q. 119. Do you mean how many contained wine that had been 
heated, and how many contained wine that bad been treated in the 
other way? 
A. Both. I kept no account, but I just directed the drawing off 
from whatever place it happened. 
(. 120. You knew where the heated sherry was, didn’t you? 
A. Yes, sir; but as for keeping an account, no. I had no time 
for that. ) 
Q. 121. How is this wine that had been put through these vats 
known to the house and to yourself—by what name? 
A. By no name. Sherry we called it matured. 
Q. 122. That which had been cured by the cold process, by what 
name did that go? 
81 A. It didn’t go by any particular name, except sherry. If 
I matured that by adding the other I called it matured sherry. 
I had to care for the safety of the wines; if I thought it safe to add 
part of the heated wine to the unheated sherry I did so. I do not 
recollect, of course, what was done. I tried to get the best material, 
and there was no distinction made on the part of the house betwee 
this heated sherry and that prepared by the other process. 
Q. 123. Whose duty was it during this period of time to deliver 
wines sold ? 
A. The drayman’s. 
Q. 124. Did he go into the cellar to sell it? 
A. No. 
@. 125. Who selected the wine? 
A. The cellarer—the wine man. 
Q. 126. Under whose instructions ? 
A. Under the instructions of the house. 
Q. 127. Did you make a memorandum of the quantity of wine 
selected for any shipment as you selected it? 
A. Yes,sir; of course; I gave the gauges. 
Q. 128. To whom did you give them ? 
A. To the book-keeper. 
Q. 129. Would those gauges show, if you sold sherry, what you 
sold for matured sherry and what you had sold for sherry cured by 
the cold process ? 
82 A. No. How could they? They could not. 
Q. 130. Do you mean to say that in the sale of sherry wine 
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there was no distinction made in the price or any memoranda made 
as between the sherry cured in these tanks and the other sherry? 

A. So far as I know there was not, but I did not trouble about 
the prices of wine. 

Q. 1381. And you gave the memorandums of the wine you had 
shipped ? 

A. Oh, yes; ves, sir. 

Q. 132. You gave them to the book-keeper ? 


A. Yes. 
Q. 133. Would that memorandum given by you to the book- 
keeper show which was matured sherry and which was the coid-pro- 


cess sherry ? 

A. No; if it was matured, matured it was called—that is to say 
matured means a wine that I considered mature, whether produced 
by the cold or by the cold and heated added together; I made no 
distinction between them. 

(. 154. I understood you to say a little while ago th: at the wine 
that you treated by this heated process you c: alled matured sherry 
and the wine you treated by the other process you simply called it 
sherry ? 

A. Yes; that is the way we called it in the cellar, between the 
cellar-master and myself. 

@. 155. You made that distinction ? 
83 A. Yes, between ourselves; and if a quantity of that was, 
in my opinion, a matured sherry, then it was called matured. 

Q. 156. When about to ship wine you would receive instructions 
about the quantity of wine and the kind of wine, whether port or 
angelica or ‘white wine? 

A. Yes, sir. 

Q. 137. Now, you would say all this wine was known as sherry 
wine? 

A. Yes, sir. 

Q. 158. And there was no other way of distinguishing the two 
kinds of sherry wine with reference to their manufacture? 

A. No; I made no distinction, if any were made. 

Q. 139. So that the book-keeper, from this memorandum of the 
wine shipped which was given to him, had nothing to indicate 
whether the sherry shipped by you was the matured sherry or 
whether it was the other sherry ? 

A. That was my work to attend to letting the wines go out sound 
and in condition, so as to p lease. 

Q. 140. And it didn’t make any difference to you which kind of 
sherry it was ? 

A. Never; | gay e one no more preference than the other. Some- 
times a preparation of sberry not heated was far superior to an- 

other which had been heated, in my opinion. 
84 Q. 141. And they all sold for the same price? 
A. I suppose. 
Q. 142. And they were all shipped and handled exactly alike? 
A. Yes, sir. 
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Q. 145. Then there was nothing to show how much had been 
treated by the heated process and how much by the other ? 

A. I do not know what accounts were kept by the book-keeper of 
the house. 

Q. 144. You gave no accounts which indicate those things ? 

A. No, sir. | 

Q. 145. And you do not know how many times heat was applied 
to those tanks during that period ? 

A. No, sir. 

Q. 146. Well, within the whole time you were there do you 
know ? 

A. I do not know if Fritz Michel can recollect it; otherwise he 
would not have known, because he noted nothing; all that was 
noted I noted. 


By Mr. Boone: 


(. 147. How was the other or cold sherry made? 

A. How can [ explain it to you how it was made; it was like the 
other, only the other is subjected to heat and, this is not. 

Q. 148. Can you tell what amount of cold sherry you made, 
85 as compared with the heated sherry, while you were in the 
employ of B. Dreyfus and Company ? 

A. It is impossible to state quantities. With so many operations 
with all kinds of wines how ean I keep that thing in my memory? 

Q. 149. Had you ever treated wine by the heated process before 
these tanks were made which we have just been speaking of? 

A. No, sir. 

By Mr. FRIEDENRICH : 

Q. 150. Mr. Pohndorff, when you say that you call the sherry 
cured by the heated process matured sherry, do you mean to say 
that sherry cured by the cold process is not, in your judgment, 
matured ? 

A. I do not make that distinction, because the sherry, if kept for 
the proper time and bandled properly, is matured. 

Q. 151. That was simply an arbitrary term which you applied ? 

A. That is all. 

(). 152. It did not indicate the merit of the wine, or that the 
other wine was not in such a condition as to be marketable ? 

A. No, sir. 

Q. 153. You say you quit the employ of the defendants in August, 
1882; have you been in their employ since then? 

A. No, sir; we had sherry that we had on hand for two or 
86 three years that was not prepared by the heating process that 
we called matured sherry. 


By Mr. McKINNE: 


Q. 154. You had wine of that kind that you had not put any 
heated wine at all with, haven’t you ? 
A. Yes, sir. 


sta Sign, GO gh eh gain ye Me 
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Q. 155. I would like to ask you whether, in your opinion, this 
Searle process benefits the wine? 

A. It benefits a coarse wine and makes sherry of it; the oxida- 
tion of a delicate wine would injure it. 


(Continued by consent to Wednesday, 26 inst., at 2 o’clock p. m. 


WEDNESDAY, September 26, 1883. 
Present: Mr. Dickinson, solicitor, and Mr. Boone, of counsel for 
complainant; Mr. Freidenrich, solicitor,and Mr. Mckinne, of coun- 
sel for respondent. 


Examination-in-Chief of Henry Sanders on Behalf of Complainant. 
By Mr. Dickinson: 


Q.1. You are the same person who testified before in this case as 

to having furnished certain copper coils to B. Dreyfus & Company, 
are you not? 
87 A. Yes, sir. 

Q. 2. Have you here with you your book, and from that 
can you state the date upon which you furnished those coils to that 
firm ? 

A. Yes,sir. (Produces journal and refers to page 278.) They were 
furnished to them March 21st,1881. Theyentry is “ March 21,1881; 
Dreyfus & Co., 6 copper eolls, at $827, $162.00.” 

Q. 3. Is there any charge in your books for work in connection 
with those coils for putting them in the tanks? 

A. There is not. 

Q. 4. Do you know whether at the time these coils were furnished 
they were put into the tanks by you or your employees? 

A. I coula not tell as to that. It might be that one of my men 
has been over there, but I could not say yes or no as to that. 

@. 5. March 21, 1881, was the date of the charge ? 

A. That is the date they were delivered—when we took them out 
there. 

Q. 6. They were not paid for until some time after that, I sup- 


pose? , 
A. They were probably paid for in 60 days. I generally give 60 
days. 


By Mr. FREIDENRICH: 


Q. 7. Did you put these coils in the tank yourself? 

A. No; I did not. 

®. 8. The entry in your books show the date when the coils were 
sent to the wine cellar? 


A. Yes, sir. 
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88 Examination-in-Chief of Frederick Michel on Behalf of Com- 
plainant. 


By Mr. Dickinson : 


Q. 1. Were you in the employ of B. Dreyfus and Company during 
the year 1881 and down to July, 1882? 

A. Yes, sir; I was there. 

Q. 2. What was your business there? 

A. All kinds of business. 

Q. 5. Drove a dray—built the fires? 

A. We have no dray. We have only inside cellar work. 

@. 4. You do the cellar work?. 

A. Yes, sir. 

Q. 5. What was your duty in the cellar? 

A. I did what I was called upon to do by the superintendent. 

Q. 6. Do you know of any tanks in use during this period of time 
in which wine was heated by this steam? 

A. Yes, sir. 

Q. 7. How many tanks were there? 

A. As far as I know, six tanks. 

Q. 8. How many times were those tanks filled during that year 
and a half? 

A. [ cannot tell that; I do not know. 
89 Q. 9. Was it a part of your duty to keep any record or 
memorandum in connection with anything you did? 
A. No. Sometimes I have te draw off the steam. 
(. 10. Did you keep a memorandum of that? 


A. No. 
Q. 11. Did you keep a memorandum about anything? 
A. No. ' 


Q. 12. Never made any figures or wrote anything thing down? 

A. No. 

Q. 13. Were those tanks filled at all during this year and a half 
referred to? 

A. I do not know for sure. I didn’t have — memorandum for 
that. 

(. 14. You are not certain whether they were filled at all ? 

Ans. Not certain. 

Q. 15. What,did you turn the steam off for, then? 

A. When the superintendent called me to do so I done it. 

Q. 16. Did you handle any wines? 

A. I handled wines if I got an order to do so in the cellar. 

Q. 17. Did you handle any wines? 

A. I handled wine there, of course. 

Q. 18. Did you put, or cause to be put, any wine in these tanks at 
any time? 

A. No, sir. 
90 Q.19. Did you at any time during this year and a half 
draw, or caused to be drawn, any wine from these tanks? 
A. No; I did not draw any wine. 
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(). 20. And you do not know whether any wine was ever put in 
those tanks or not during that year and a half? 

A. Not for sure. 

Q. 21. Did you test the temperature of the wine in those tanks at 
any time? 

A. Yes, sir. 

Q. 22. How often did you do that? 

A. When the superintendent told me to do it. 

Q. 23. How often did the superintendent tell you to do it? 

A. I do not know for sure; I did not count it. 

Q. 24. Did you ever see any wine in the tanks ? 

A. Yes: I saw some wine, but I do not know what kind. 

(). 25. Did you ever see wine in more than one of the tanks. 

A. That is more than I can tell you. I have to do now in one 
second this work and in another second other work. I cannot re- 
member all these things. 

Q. 26. In testing the temperature of the wine how many casks 

did you test the temperature of ? 
91 A. Sometimes he says, “Go up and see a tank and bring the 
temperature,’ and I go up and do it. 

Q. 27. How would he tell you to which tank to go—would he say 
number one or number two? : 

A. He says, “Go up on the tank;” that is what he says. 

(. 28. On all the tanks? 

A. No, sir; he says, “Go up on this cask and see.” 

(). 29. Were these six tanks numbered ? 

A. There was no numbers on it. 

Q. 50. Where was the superintendent when he told you to go up 
on this tank? 

A. He was around on the floor. 

Q. 31. He would point out the particular tank that he wanted you 
to try the temperature of the wine? 

A. Yes, sir. 

Q. 32. Do you recollect when you first commenced to try the tem- 
perature ? 

A. No, sir; I do not. , 

Q. 53. Do you recollect when you stopped trying the temperature? 

A. No. 

Q. 34. Did you ever see any wine put in those tanks? 

A. Yes, sir. 
92 Q. 35. When? 
A. I do not know when; that is hard to tell. 

Q. 56. Have you seen any wine put into the tanks recentl y—within 
the last two or three months? 

A. Maybe it is four months or so; I do not know for sure; can- 
not tell. 

Q. 37. How long have you been in the cellar—employed there? 

A. Since we moved; I worked out there and before I was down 
in the other cellar. 

Q. 38. Do you know how long ago that is, that you moved out 
there ? 
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A. I guess about three or four vears; I do not know. 

Q. 39. At the time when these tanks were built were there any 
tanks there in which steam was applied through the pipes? : 
- A. Not as I know. 

Q. 40. Do you know whether there were or not? 

A. Not for sure. 

Q. 41. Is there anybody there who would know? 

A. I do not know. 

Q. 42. What is your opinion upon that proposition? You have 
been there for some time; there is where you worked daily? 

A. I do not think there was; not that I know. 
93 Q. 43. Did you ever see any tanks before these six, where 
steam was applied in a similar way? 

A. No. 

Q. 44. Have you ever seen any since these six were built down 
there where steam was applied in the same way? 

A. I have no interest in it. I have not looked for it. 

Q. 45. Have you ever seen any such tanks since? 

A. No. 

Q. 46. When did you first see these tanks? 

A. I cannot tell the date when I seen thei first. 

Q. 47. Well, about the time? Ido not ask you to tell the date. 

A. It is hard to tell the month. I think it was in the summer of 
1881; but I am not sure. 

Q. 48. Do you recollect when the tanks were being built ? 

: A. I recollect when the coopers were there; yes, sir. 

Q. 49. Do you recollect the coils being brought there and the 
connection being made with the boiler? 

A. So many times mechanics working in the business about the 
machinery, and so forth, that I cannot recollect all these things. 

Q. 50. Did you ever see any work similar to this before 
94 about these tanks, connecting the steam-pipes with these 
coils? 

A. I—no place; no. 

Q. 51. Did you ever see it done in this place, except this time? 

A. No. 

Q. 52. Do you recollect the fact of this connection of the steam- 
pipes with these coils and tanks having been made? 

A. No. . 

Q. 53. Do you recollect the fact of a man being there doing 
some plumbing work? 

A. I only recollect that coopers were there doing this work. For 
these other things I have no interest at all. 

(). 54. Who attended to the turning on of steam to these tanks? 

A. Sometimes the engineer; and then, if the superintendent told 
me, I do it once in awhile. 

(. 55. Do you recollect the fact of these tanks being cleaned after 
they were finished—steamed out, cleaned out, or were they ever 
cleaned out at all? 

A. I have nothing to do with this. 

Q. 56. Were they ever cleaned out that you know of? 
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A. No. Ido not know. 
Q. 57. In your business there would you have observed it if 
these tanks had been cleaned or were being cleaned ? 
95 A. Of course; that was the superintendent’s work. I had 
nothing to do with it. 

Q. 58. The superintendent did the cleaning himself? 

A. That is more than I know, if the superintendent did the clean- 
ing himself or not. 

Q. 59. Then you did not see these tanks steamed out or know of 
their being steamed out or cleaned and prepared to receive the 
wine? 

A. No; I had nothing to do with it. 

Q. 60. And you did not know anything about this being done at 
the time? 

A. No; I had to work downstairs mostly. 

Q. 61. Do you know about how long it was after these tanks were 
completed before wine was put in them ? 

A. No. 

(. 62. Was it four or five or six days, or a month or two months ? 

A. Ido not know. I cannot tell. 

(). 65. Have you conversed with anybody about this case at any 
time? 

A. No. 

Q. 64. Or about what you would be called upon to testify to to- 
day ? 

A. No. 

Q. 65. Did you know when you came here what you would be 

called upon to testify about? 
96 A. I was told I would have to be a witness about the sherry ; 
‘that is all. 

Q. 66. Who told you? 

A. Mr. Frowenfeld. 

Q. 67. When did he tell you? 

A. Mr. Frowenfeld told Mr. Allenberg through the telephone 
that I had to come here to-day,:and. he told me last night that I 
have to come here; that is all. 

Q. 68. That is all he said ebout the case—that you would have to 
come here as a witness about the sherry ? 


A. Yes. 
By Mr. Boone: 


Q. 69. Did you ever see any one put wine into those tanks? 

A. I see one man once put it in. 

Q. 70. Who was the man? 

A. I do not know; there was so many men there I do not know 
who it was. 

@. 71. About when was that? 

A. I do not know; I cannot tell you. 

Q. 72. Is your memory as poor on everything else as it is in rela- 
tion to these matters? 
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A. If you were working in such a business asI am you would 
not remember everything in the business. 

Q. 75. (Q. 72 repeated.) 

(No answer.) 


U7 Examination-in-Chief of Charles Allenberg on Behalf of Com- 
plainant. 
By Mr. Dickinson: 

Q.1. You are the book-keeper of Dreyfus & Company, are you 
not, and you were such during the year 1581 and the first half of 
1882? 

A. Yes, sir. 

().2. Mr. Pohndorff testified something about some memorandums 
as to wine that were passed to you—receipts and shipment of wine; 
what became of such memorandums? 

A. Mr. Polndortff often handed me slips of paper, received so 
much wine, SO many Cuses of angelica, SO many of port, and so on. 
I entered them in the book and threw the memorandum away. 

Q. 3. In which book did you enter these? 

A. Wine and brandy receipt-book. Mr. Curtis, gauger, generally 
gauged those packages, and his report came in in the same way. 
Of course I often copied from that report—Mr. Curtis’ report. 

Q. 4. These slips of paper would show the kind of wine? 

A. Yes; and so would Mr. Curtis’ gauger’s report. The 
v8 packages are always marked what kind of wine is in them. 

Q. 5. Were Mr. Curtis’ reports on the same kind of slips of 
paper? 

A. No, sir; that was a regular gauger’s report. 

Q. 6. Mr. Curtis, when gauging this wine, gauged that which was 
received, did he not? 

A. Yes, sIr. 

Q. 7. Would he also gauge what was sold? 

A. No. 

@. 8. Where would he obtain his information as to the wine—from 
an inspection of the casks? 

A. Yes, sir; when a ecar-load comes in it is often marked on the 
batch how much there is in it. He often obtained it from me. 

(). 9. How did you obtain it? 

A. From Mr. Dreyfus often. For instance, he would send a ship- 
ping receipt, and on the back he would say so many packages one 
kind, so many another kind, and so on. 

Q. 10. Those shipping receipts or bills of lading would express 
the kinds of wine? 

A. Yes, sir; sometimes he would overlook it. 

Q. 11. So all the wine that came into the house during this period 
of time you were able to tell where it came from from these ship- 
ping receipts? 

A. Yes, sir; I could tell the amount and the kind of wine. 

Q. 12. You entered in your books the amounts and kinds of 
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99 wine received from these slips of paper and from this infor- 
mation from Mr. Dreyfus contained on the back of the ship- 
ping receipts ? 

A. Yes, sir. 

Q. 15. Let me understand. I understand you destroyed these 
pore es of paper handed to you by Mr. I -obndorff? 

Yes, sir. He handed me a little piece of paper—he would 
often put it on a little piece of envelope—and then I would put it 
on my book, and then Mr. Curtis would not gauge it. When the 
packages were gauged Mr. Curtis reported them, and I took them 
from his report. ‘The others I took from these slips of paper that 
Mr. Pohndorff gave in. 

Q). 14. You entered the reports of Mr. Curtis on the wine receipt- 
book, dd you? 

A. Yes, sir. 

Q. 15. And did you also enter the memorandums of Mr. Pohn- 
dorff on the same book ? 

A. Yes, sir. 

Q. 16. So this wine receipt-book would show all the wine received 
by Dreyfus & Company during this period of time. 

A. Yes, sir. 

Q. 17. The sale of wines—how was that accounted for to you as 
book-keeper—wines sold ? 

A. We would get, for instance, an order for a car-load or a barrel 

or two barrels of wine certain marks. Then the superin- 
100 tendent would come in and tell me so many gallons had 

been shipped upon the order, and I would enter it in my 
sales-book. Sometimes I would go down myself and see how many 
gallons were ready to be shipped, and I would enter them in my 
book. 

@. 18. In what book was that entered ? 

A. Sales-book. 

@. 19. The sales-book would show the kinds and amounts of 
wine sold. 

A. Yes, sIr. 

Q. 20. In this sales-book would there be anything to indicate the 
quality of any of the wine? 

A. No, sir. 

Q. 21. That would be indicated by the price, would it not? 

A. No, not at all. Sometimes a person might want two grades 
of port or of claret, one at one price and one at another price. | 
might call them Zinfandel 1 and Zinfandel 2. 

Q. 22. Would not that difference in price indicate a difference in 
quality ? 

A. I presume so. I don’t know. 

Q. 23. How was it in reference to sherry; was there any varia- 
tion in the price of sherry during this time, that you recollect? 

A. I could not recollect without looking : at the book. 
101 (). 24. An inventory was taken at the end of 1881 or be- 
ginning of 1882, was there not ? 

A. Yes, sir. 
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Q. 25. That inventory showed the kinds and amounts on hand at 
the time? 

A. Yes, sir. 

Q. 26. And, comparing that with the former inventory and your 
books, you could determine the quantity of wine of any particular 
kind that you had disposed of during that year, could you not? 

A. Of course, the books would show what kind of wine was dis- 
posed of. - 

Q. 27. And the quantity? For instance, if you had a hundred 
thousand gallons of claret on hand the first of the year 1881 and 
you had during that year received half a million gallons more, this 
inventory, taken at the end of the year 1581, and a comparison with 
the books would show the quantity that you had sold during the 
year 1851? 

A. Yes, sir. Of course, there is always more or less evaporation. 

Q. 28. You have the inventory made at the commencement of the 
year 1881 and also the one made at the end of the year 1881, have 
you not? 

A. Yes, sir. 
102 (). 29. The books would show, also, to whom the wine had 
been sold, what disposition haa been made of it? 

A. The sales-book would show the various parties who had re- 
ceived wine from us, certainly. 

Q. 30. Any wines—white wine, for instance—taken out from 
stock and manufactured into any other kind of wine, would not that 
also appear ? 

A. No, sir. 

Q. 31. How do you account for that in your inventory ? 

A. We just find so much wine on hand of the different varieties 
and report it that way to the office; so many gallons of port, so 
many gallons of angelica, so many gallons of Riesling, or whatever 
it may be. 

Q. 32. Suppose that you had at the commencement of the year 
1881 one hundred thousand gallons of white wine; suppose that 
during the year you bought another hundred thousand, which 
would make two hundred thousand ; suppose that at the end of the 
year you have got fifty thousand gallons of white wine and your 
sales-books shows that you have sold fifty thousand gallons, how 

would you account for the other hundred thousand ? 
103 A. I don’t know; I would not attempt to account for it. 
If we haven’t got sufficient there it might be lost. I could 
not account for it. 

Q. Who makes this inventory ? 

A. The cellar-master always took the account of stock. In Mr. 
Pohndorff’s time he always took it up himself. 

Q. 34. Do you know, Mr. Allenberg—did it come under your ob- 
servation at all—about the time these six tanks with copper coils in 
them were put in? 

A. No, sir; I could not remember it. My place was in the office 
and I was very busy there generally, and I could not remember 
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when it was done. I would not be downstairs often, except for 
taking visitors around or something of that kind. 

Q. 35. This wine receipt-book contains all the receipts of wine 
from every source? 

A. Yes, sir. 

(). 36. And the sales-book contains all the wine that goes out? 

A. All that goes out, yes. There is a little retail business down- 
stairs, a very small item, and sometimes a little Wine may go out in 
that way that I would not get any account of. There was not 

enough of that to amount to anything. 
104 Q. 37. After receiving this inventory what did you do 
with it? 

A. I put it into the inventory book. 

Q. 38. Did you make any comparisons with the former inven- 
tories ? 

A. No, sir; they always stay there in the book where every year 
there is entered so much wine on hand. 

Q. 39. Would you make any comparisons in order to arrive at 
your gains or losses during the year? 

A. No; not in that way. I have never done so yet. 

Q. 40. Did anybody do it? 

A. I generally entered up the inventory in the inventory book, 
and figured up the value of it and made out a balance-sheet accord- 
ingly. 

(). 41. At what time do you take stock ? 

A. Generally the last of the year, December 31st; about that time. 


Cross-examination of CHARLES ALLENBERG by Mr. FREID- 
ENRICH: 


Q.1. Has Mr. Searle, who is now present, been at the office of 
Dreyfus & Company to examine your books? 
A. Yes, sir; he was there twice. 
105 Q.2. When? 
A. Day before yesterday and this morning. 
Q. 35. And how long a time did he spend in examining the 
books? 
A. Day before yesterday, I should estimate, about two hours, and 
this morning probably twenty or twenty-five minutes. 
Q. 4. And he was allowed access to anything he desired to see? 
A. Anything; yes. 


Re-examination by Mr. Dickinson: 


Q. 1. The paper which I now show you is a memorandum made by 
Mr. Searle from the wine receipt-book of B. Dreyfus & Company, 
which shows the receipt between the 6th of April, 1881, and the 
16th of June, 18581, of 28,623 gallons from Anaheim, marked “ for 
sherry.” The entries in the book do not show what kind of wine 
that was, whether white wine or other wine. How are you going 
to determine what kind of wine that was? 


A. I don’t know. 
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Q. 2. Can you do it except by your advices or by your invoices 
or by your shipping receipts ? 
A. (Witness shakes his head negatively.) 
106 Q. 3. You have stated that your wine receipt-book shows 
the quantities and kinds of wine received ? 

A. Yes, sIr. 

Q. 4. The entry referred to shows this amount received “ for. 
sherry ;” it does not show whether it is white wine or what it is. 
How are you to tell what kind of wine that was ? 

A. ITonly get my information from the shipping receipts. I don’t 
know how it could be told. 

Q. 5. Then, you are mistaken in saying that this wine receipt-book 
shows the kind of wine received ? 

A. I take the kind of wine and the amounts from the shipping 
receipts; that is exactly what it says on the books. 

(. 6. It does not say angelica or white wine? 

A. No. 

Q. 7. How can you find out what kind of wine it was? 

A. I don’t know. 

@. 8. What does this mean, “ for sherry ?” 

A. I don’t know; I know only that I put in the book what I find 
on the casks. 


(Continued by agreement of counsel to Tuesday, October 2nd, 
1883, at ten o’clock a. m.) 

107 TuEesDAY, October 2, 1883. 
Present: Mr. Dickinson, complainant’s solicitor; Mr. Mc- 
Kinne, of counsel for respondent. 

Mr. Freidenrich telephones a request for a continuance, as he is 
engaged in the trial of a case in the superior court. 

Continued by agreement of counsel present to Tuesday, 16th in- 
stant, at 10 o’clock a. m. 

TurspaAy, October 16th, 1883. 

Present: Mr. Dickinson, complainant’s solicitor; Mr. Freidenrich, 
solicitor, and Mr. McKinne, of counsel for respondent. 

(It isagreed by counsel for both complainant and respondent that 
the quantity of sherry wine cured by respondents, during the life of 
complainant’s patent, by the complainant’s patented process was 
forty-eight thousand gallons.) 


108 Exvamination-in-Chief of Isaac De Turk on Behalf of Com- 
plainant. 


By Mr. Dickinson: 


Q. 1. What is your business ? 

A. Farming and wine making, distilling, and so on. 

(. 2. Wine making to any large extent? 

A. Yes; I have been engaged in the business pretty extensively ; 
I have been engaged in the business of wine making since 1864, 
near Santa Rosa, in this State. 
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Q. 3. Are you acquainted with what is known as the Searle pro- 
cess for making sherry ? 

A. Yes, sir; I became acquainted with the process, through Mr. 
John Searle, the patentee of the process, in 1877. 

Q. 4. Do you know what the value of that process was per gallon 
in connection with curing sherry ? 

A. Yes. 

(). 5. What was its value during the life of the patent which 
expired on the 15th of June, 1852? 

A. Fifteen cents a gallon; that is what it was valued at. 

@. 6. Do vou know the value of the process—what it was valued 

at—during that time? 
109 A. Yes, sir; I do. 
@. 7. Now, what was its value ? 
A. Its value was fifteen cents a gallon. 


Cross-examination of Isaac De Turk by Mr. FREIDENRICH: 


Q. 1. Were you at any time in partnership with Mr. John Searle? 
A. No, sir. 

2. At no time? 

A. At no time in partnership business. 

Q. 3. Were you at any time interested with him in this patent? 

A. Well, I suppose I was; I don’t know, either, as I was; I can’t 
say that I was. I don’t know exactly how to answer that question. 

Q. 4. Did you at any time have any arrangement with him in 
any way in regard to that process ? 

A. Yes, sir; I did. 

Q. 5. When did you enter into that arrangement with him? 

A. In 1877? 
©. 6. When in 1877 ? 

110 A. I could not charge my memory with the particular 
date. Of course, I have papers on the same subject that I 
could refer to and tell. 

Q. 7. About what time in 1877 did you enter into the arrange- 
ment with John Searle? 

A. To the best of my recollection, it was somewhere about the be- 
ginning of the year, but what month I cannot say, and Iam not 
certain it was at the beginning of the year, not having looked at 
those papers for some time. 

. 8. How long did that arrangement continue? 

A. I can’t answer positively; 1 haven’t got my my mind charged 
with it. 

(. 9. About how long did that arrangement continue ? 

A. It was for three years, I believe. 

Q. 10. How long did it actually continue? 

A. It continued until Mr. Searle’s death, which was in April, 
1879. 

@. 11. Did it not continue with his administratrix after his death? 

A. It did. 

Q.12. Until what time did the arrangement continue with the 
successor in interest of John Searle? 


_— 
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A. I can’t recollect exactly what time, but it continued after that 
until the expiration of the agreement, and I don’t exactly 
111 know the date of that. I would prefer that the agreement 
would be referred to, as I have not charged my memory with 

these dates. 

Q. 15. Did you ever cure sherry prior to entering into that 
arrangement with Mr. Searle? 

A. I did not—by no process. 

Q. 14. Then you do not know what the expense of curing it by 
any other process was? 

A. I don’t positively know; I know from hearsay only. 

Q. 15. In curing sherry by the Searle process did you or did Mr. 
Searle have charge of that part of the business? 

A. Mr. Searle had charge of the process. 

Q. 16. He had charge of the curing of the sherry under his pro- 
cess ? 

A. Yes, sir. 

Q. 17. And that branch of the business was not under your 
supervision at all? 

A. It was not. 

Q. 18. And the expense of curing by that process you are unable 
to state, are you not; you could not state positively what the ex- 
pense was? 

A. I can state the expense it has been to me since I have got the 
process, at the present time; I don’t know what his expense was; 
that I could not swear to. I know what my expense is in running 

the same process. 
112 Q. 19. You are curing sherry now by the Searle process? 
A. Lam; yes, sir. 

Q. 20. When you say that the value of this process is fifteen cents 
per gallon how do you arrive at that figure? 

A. It enhances the value of the wine to that extent. 

@. 21. So that sherry cured by the Searle process is worth fifteen 
cents per gallon more than sherry cured by any other process? 

A. I don’t claim that; no. I claim that it has enhanced the 
value of the wine to that extent over its crude state when it goes 
into the process. 

@. 22. What kind of wine Is it in its crude state? 

A. It is what is commonly known to us as plain mission wine— 
white mission wine, and to be prepared for sherry it has to be forti- 
fied. 

Q. 23. Do they use any different kinds of wine for making sherry 
by the Searle process from what they do for making sherry by any 
other process? 

A. Well, I cannot say; the only kind of wines I made was mis- 
sion wines; my understanding ts that they can make sherry from 

two kinds of wines just as well; perhaps better. 
115 Q. 24. It does not, then, depend on the process—whether it 
is the Searle process or any other; the wine from which sherry 
can be made is the same with all processes? 
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A. Yes, sir; in order to make sherry the wine must go through 
a sherry process, er the Searle process or some other process, 
which takes a very great length of time. 

Q. 25. As l understand you, you say that the difference in value 
between wine in ts crude state and the sherry after it is manufact- 
ured by the Searle process is fifteen cents a gallon? 

A. Yes, sir. 

Q. 26. Does that depend upon whether it is manufactured by 
the Searle process or any other process? 

A. There is no other processes that has equal claims, perhaps. I 
don’t know. lam not familiar with those processes. There is other 
processes to make sherry by. 

Q. 27. Then if the wine cured was manufactured into sherry by 
any other process its additional value then would be fifteen cents a 
gallon, would it not? 

A. If it was equally good; yes, sir. 

Q. 28. So that when you say the value of curing sherry by the 
Searle process is fifteen cents a gallon you do not say that this fifteen 
cents is In addition to what it could be worth to cure it by any other 

process, do you? 
114 A. No; I don’t know of any other process—that is, [ am 
not familiar with any other process for curing only as I have 
understood it from others. I have never treated wine by any other 
process, so I don’t know how any other process’ will mature the 
wine; whether it is of equal value I could not say, as I have no 
personal experience or knowledge of the business. 

Q. 29. How much more, if anything, is it worth to cure sherry 
by the Searle process over any other process? 

A. Well, | can give you my idea of it; that is all I can speak 
of; I have not positive knowledge; I have never used any other 
process. 

Q. 30. Then you do not know whether it is worth any more or 
not, do you? 

A. I do not. 

Q. 31. Don’t you know there is sherry cured by other processes ? 

A. Yes, sir. 

Q. 32. Don’t you know that tne sherry reaches as fine perfection 
by other processes as by Searle’s? | 

A. No; I don’t know it; I suppose it does, though. As I told. 
you before, I have no positive knowledge of this. , 

Q. 35. Do you know that there is any difference in the 
115 i price of the sherry manfactured by the Searle process from 
that of the sherry manufactured by any other process? 

A. No; I cannot say that there is. There may be and may not 
be. I have no know ledge of it. 


Re-examination of IsAAc De Turk by Mr. Dickinson: 
Q. 1. You say you do not know how to answer cae question as to 
whether or not you were interested in the patent. What did you 


mean by that? 
A. I don’t understand exactly whether he meant that I w as inter- 
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ested in the patent or in the wine being treated. I was interested 
in the wine being treated, but whether or not I was interested in the 
patent I don’t know. 

Q. 2. Did you have any interest in the patent then ? 

A. Not during the time that that wine was being treated. Since 
that I have; I have had the process. 

Q. 3. You entered into an agreement with Mr.-Searle with regard 
to treating some wine, didn’t you? 

A. I did; ves, sir. 
116 (. 4. Is this the agreement, Exhibit D? 

A. I recognize this as a duplicate agreement—the same as 
[ have myself. That is my signature. 

Q. 5. Were you ever interested in this patent in any other man- 
ner except under that agreement during Mr. Searle’s lifetime? 

A. No, sir. 

Q. 6. At the time of Mr. Searle’s death this agreement was exist- 
ing between you and him regarding the patent? 

A. Yes, sir. 

Q. 7. After his death you used the arrangement continually until 
the expiration of the agreement? 

A. No; I did not mean to say that it continued until the expira- 
tion of the agreement. 

(. 8. After his death what did you have to do with the adminis- 
tration with reference to this matter’? 

A. I had one lot of sherry put through, if my memory is right. 

Q. 9. One lot put through afterwards or one lot finished that was 
in the process at the time of his death ? 

A. One lot finished. There was one lot in process of treatment at 
the time of Mr. Searle’s death; I believe there was. 

(). 10. And that was finished up’ 
117 A. Yes, sir. 

Q. 11. Then some time after that you produced the whole 
outfit—tanks, and all those things—did you not? 

A. Yes, sir. 

Q. 12. At the time when you made the arrangement with John 
‘Searle for the curing of the sherry, did you make inquiries and 
study up the question as to curing sherry—the different processes 
in use—in order to determine what you could do by other processes? 


(Objected to by respondent as immaterial and incompetent. Ob- 
jection overruled.) 
(Ex. Respondent excepts.) 


A. I did. . 

Q. 13. What processes did you find to be in use at that time? 

A. There is a process of what they call baked sherry. I could 
not say what other name it has; but it is to mature and perfect the 
sherry by hot air, by furnace heat. 

Q. 14. The estufa process? 

A. I believe it is termed the estufa process sometimes, yes. 

Q. 15. What other processes did you learn in relation to —? 
7—118 
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118 A. There is no other process that I have learned anything 
about except the natural process; that is, of natural age. 

Q.16. You have been in the wine business since 1864? 

A. Yes, sir. 

Q. 17. During that time have you studied upon the question of 
wine making and curing and handling? 

A. Yes, sIr. 

Q. 18. And you have been guided in the conduct of your business 
by the result of your studies and observations? 

A. Yes, sir. 

Q. 19. Do you or. do you not understand the effect of these dif- 
ferent processes and the manner in which they are conducted ? 

A. Yes, sir; I only understand the effect. 

Q. 20. Do you understand the manner in which the estufa pro- 
cess 1s carried on? 

A. Yes, sir; Ido. Ihave never heard of it as yet, but 1 under- 
stand the process. 

Q. 21. You have studied the different processes out, have you 
not? 

A. Yes, sir. 

Q. 22. And inquired and examined and posted yourself in con- 
nection with your interest in matters in connection with your wine 
business ? 

119 (Objected to by respondent as incompetent. Objection 
overruled.) 

(Ex. Respondent excepts.) 


A. | have. 

Q. 23. State what you have done generally in aequiring knowl- 
edge on these matters. 

A. I visited a place in St. Helena carried on by a man by the 
name of John Ramus,a Portugese. He hada place where he made 
his sherry by the Estufa process, or baking process. I seen his 
works, seen how he was carrying it on, and tested some of his 
sherries. 

Q. 24. What was your object in visiting this place? 

A. My object in visiting his place was to see how he was making 
his sherry, and what the result was, and what the expense was at- 
tached to his process of making it. 

Q. 25. To what extent did you examine these works? 

A. I examined the works and satisfied myself that it was more 
expensive than the Searle process and that it was more complicated. 

Q. 26. What, if anything, do you know of the cold process ? 

A. I only know what I have read and a little that IT have 

120 observed. I have had wine get into a kind of sherry, you 
might say, by the cold process. It is a natural process—a 
natural consequence. I didn’t make any attempt to make sherry 
wine, but it is known to all wine makers in this country that our 
mission wines turn into sherry if they are kept to a proper age and 
are kept from spoiling. 
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Q. 27. Do you know the average length of time it takes this mis- 
sion wine to get into sherry by the natural process? 

A. The wine I have reference to assumed a sherry type in about 
four years. It was not a full sherry yet, but it assumed a sherry 
ty pe. : 

(). 28. Was it as good as the sherry made by the Searle process ? 

A. It was not at that time; no. 

Q. 29. Is there danger of this wine spoiling ? 

A. It is often the case that wine will flatten and sour by allowing 
it to lay in a hot place, which is required by the natural process. — 

Q. 30. Is that very much of a risk in connection with the process? 

A. From reading, I should judge it was. I have got works on 

sherry that tell me that often half of the vintage is spoiled 
121  ~while the other half is perfect and makes goods sherry. | 
have works on making sherry in various districts in Spain. 

Q). ol. This sherry made by the cold process, then, would take 
about four years’ time—on the average 

A. I think it would take longer to make a full and perfect 
wine; that is about the length of time I experimented or age 
of the wine that [ had when it assumed the sherry type. 

(). 32. How with regard to evaporation by the cold process ? 

A. The evaporation is quite considerable; I should think — would 
amount to as much as three or four per cent. a year, anyhow; it 
shrinks about that much. 

Q. 33. That would amount to twelve to sixteen per cent. if it 
could be cured in four years? 

A. Yes, sir. 

Q. 34. The Estufa process you described in your testimony taken 
here before, did you not? 

A. I think not; if 1 remember right, | was not called upon as a 
witness in this case, was I? I have no recollection of deseribing 

the Estufa process. 
122 Q. 35. Do you know what length of time it takes by the 
Estufa process to cure wine? 

A. I only know from what I have been told. 

Q. 36. After you had examined, as you testify, the Estufa process 
and the cold process, then you entered into this agreement with 
Mr. Searle? 

A. Yes, sir. ! 

Q. 37. Before or after you commenced your negotiations did you 
make these examinations ? 

A. I made those examinations before. 

Q. 38. You made all those examinations before consulting with 
Mr. Searle, did you? 

A. I don’t remember whether it was before I consulted with him 
or not; it was about that time when I got acquainted with Mr. Searle. 

Q. 39. Do you know the defendants in this case, or any of them? 

A. Yes, sir. 

Q. 40. About that time—the time of naking your contract—did 
you have no conversation with any one of them as to the Searle 
process ¢ ; 


‘} 
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A. 1 had conversations with them after that. My acquaintance 
commenced about the time that I got acquainted with Mr. Searle. 
I got acquainted with the house of Bb. Dreyfus & Company about 

the same time. 
123 Q. 41. With whom did you have any conversation ? 
A. More particularly with Mr. B. Dreyfus himself. I was 
better acquainted with him than any of the balance of the firm. 

Q. 42. Did you have any conversation with him bearing on the 
value of this Searle patent ? 

A. I did; yes, sir. 

@. 43. What was that conversation ? 

A. Mr. B. Dreyfus and [ had a conversation with relation to mak- 
ing the sherry, and he spoke very favorably—making sherry by the 
Searle process, | mean—and said that he had offered to enter into 
an arrangement with Mr. Searle for making sherry, but the amount 
he wanted to make was not as great as I would have made, so I got 
the process myself—that is, I got Mr. Searle to make wine for me by 
his process, as I offered to have more made for me per year than 
Mr. Dreyfus. The price, as I understood, was fifteen cents a gallon. 
Mr. Dreyfus said that fifty thousand gallons was all that he wanted 
to use and have made a year, and I would have one hundred thou- 
sand gallons made. That is why I had the preference. 

Q. 44. What is the expense of making sherry by this Searle pro- 

cess ? : 
124 A. The expense with me—my place is situated in Santa 
Rosa ; my building I own myself, of course, and I cannot tell 


whata building like that would rent for. I cantell youthe expense of 


hired help and the fuel that is required, pay a man two dollars 
a day to run the boiler and attend to that part of the work, and my 
fuel costs me about two dollars a day. It takes one hundred and 
twenty days to make thirty-three or thirty-four thousand gallons. 
There are some other considerations. I am using steam generated 
from the same boiler for all my whole works, distilling, running the 
engine sometimes, and a steam-pump steaming out casks. 

Q. 45. What is the percentage of evaporation ? 

A. It is about four per cent. of the amount. 


Q. 46. Have you prepared an estimate of the cost per gallon of 


making sherry by this process ? 

A. I cannot say that I have an accurate estimate. It is so in- 
volved with my other business that I can hardly make an accurate 
estimate. The building I am using for a wine cellar, a distillery, 

and manufacturing place altogether. 
125 Q. 47. Does this man do something else besides attend to? 
A. He does, frequently; yes, sir. 

Q. 48. What is the risk of spoiling this wine ? 

A. There is no risk attached to the Searle process of spoiling the 
wine, unless a tank should burst and the wine be lost. 

Q. 49. At the time that you made this arrangement with reference 
to the Searle process, and before any of these other processes were 
patented, could you have used them ? 

A. | am not sure that they were patented. 


-- 
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Q. 50. To what extent have you been handling wines of all kinds 
during the past four or five years? 

A. I have made wine, ranging from two to four hundred thous- 
and gallons per year, for the last four years; previous to that vint- 
age it was not so much. 

"Q. 51. How is the estufa process cunduein d? 

A. By furnace heat. 

Q. 52. How is the heat applied to the wine? 

There is a furnace built in a room—for instance, like this— 
around the entire room made out of brick or stone; the furnace, 
where the wood is put in, is on the outside, and then the wine 

126 is stood inside in casks; some of them are two or threestories 
high, and the wine is set up on each story. Usually the wine 

is IN pipes, containing from one hundred and thirty to one hundred 
and sixty gallons each; the furnace is built completely around the 
room, so as to give as uniform a heat as possible all over the room. 

(). 53. How does the degree of heat in the Estufa process compare 
with that used in the Searle process? 

A. I don’t know. 

d4. What books or authorities upon the handling of sherry 
wine did you examine? 

A. I have a book called “ Facts on Sherry Making,” by some Eng- 
lish author; [cannot remember hisname now; I havea work entitled 
“Thutecum and Du Prie on Wines and Grape Growing,” &c. I have 
several works on the same matter, but | don’t remember the names 
of the authors. 

Q. 55. And you have examined those works carefully 

A. I have read them and examined them; yes, sir. 

Q. 56. Do you know of any other place in this country where 
this Estufa process is used, except by this Portuguese that you have 

mentioned ? 
127 A. I do; ves, sir. It was used by Mr. Scott at Healds- 
burg—lI believe that is discontinued now—and Mr. Quitson 
at Geyserville, Sonoma county. ‘There are some parties in Napa using 
it. Behrent & Brothers built a sherry-house for using the Estufa 
process, and there are several other houses there. 

Q.57. Did you ever examine any other works for making sherry 
by the Estufa process except the works of this Portuguese ? 

A. No; I have not. 

By the MAsTer: 

Q. 58. Do you know what, if any, advantage could be gained by 
the use of the Searle process over and above the advantage to be 
gained from the use of any other process which was in use during 
the life of the Searle patent, and which these defendants had a right 
to adopt ? 

A. Yes; I claim that I know the advantage. 

Mr. Dickinson : 

Q. 59. State those advantages. 

A. One advantage in the Searle process over the Estufa process is 
in its less evaporation. As I stated before,as the evaporation of the 
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Searle process is about four per cent., and in the Estufa pro- 
128 cess it is from fifteen to twenty per cent., the cooperage that 1s 

used in the Estufa process is often ruined in the first treat- 
ment, and seldom Jasts more than the second. In the Searle process 
[ don’t know how long the tanks would last. Mr. Searle commenced 
using the casks that I have now in 1877, and they are still good, 
and have been in use most of the time since he had them made. 
There is another advantage also. In the Estufa process you have to 
have a building completely tight for the furnace heat, and in the 
Searle process most any building will answer the purpose that will 
shelter the tanks. It don’t require such a complete structure. The 
result, so far as I can judge, is about the same in both cases. If 
anything, I prefer the wine made by the Searle process. The length 
of time is four months in the Searle process and six months in the 
Estufa process. I don’t know about the fuel used in the Estufa pro- 
cess. I should judge there was not much difference there. If there 
is any difference it is against the Estufa process. It requires more 
heat to heat up a whole room, and as the heat is applied from the 
outside it must be more expensive. The amount of labor is about 

the same in each case. There is some repairing of the cooper- 
129. age in the Estufa process. In the Searle process there is no 

repairing required, as a general thing. At least, I have not 
found that it is necessary to do much repairing. 

Q. 60. For treating thirty-three thousand gallons of wine under 
the Searle process how many tanks do you use? 

A. I use four tanks. Those tanks hold over eight thousand gal- 
lons apiece, about the same amount of space in the tauks that he rry 
put up in pipes would occupy. 

Q. 61. Under the Estufa process this wine is put in pipes, as you 
have stated, that hold from one hundred and thirty to one hundred 
and sixty gallons each? 

A. Yes, sir. 

Q. 12. How with regard to the amount of labor required to keep 
the four tanks in order as compared with the amount of labor re- 
quired to keep the number of pipes in order which would contain 
thirty thousand gallons? 

A. It would require a great deal more vigilance to keep the pipes 
in order and so that they don’t leak and to repair them than it 
would for the tanks. Mr. Ramus had about six thousand gallons 
in his building, and that took about the same amount of labor that 
it would to run our thirty thousand gallons. Whether he could 
run a larger amount as cheap as that [ don’t know. I don’t think 

he could. 
130 Q. 65. How about the filling and handling of the tanks 
under the two processes, the Searle process and the Estufa 
process—that is, the amount of labor required ? 

A. It requires more labor, of course, to handle so many small 
casks than it does to handle large tanks. Our tanks are stationary. 
We never move -hem, whereas in the other case the pipes are taken 
out and recoopered, those that are to be recoopered. 
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Mr. FREIDENRICH: 


Q. 64. Have you ever ma nufactured any wine made by the Estufa 
process ? 

A. | have not. 

Q. 65. Then, when you go on to describe the expense of manu 
facturing by the Estufa process do you mean to state that you know 
that of your own knowledge, by your personal experience, or from 
what some one else has told you? 

A. I stated awhile ago that I satisfied my own mind in regard to 
the expense by inquiring into the Estufa process and reading of it. 


Motion : 

(Respondent moves to strike out the entire testimony of this 
witness in relation to the Estufa process, on the ground that such 
testimony is Incompetent, as the witness has never manufactured 
wine by the process referred to, and has no personal experience or 

knowledge of the subject, and his testimony is purely hearsay. 
151 Objection overruled.) 


(Ex. Respondent excepts.) 


Mr. FretpENricH: All questions hereafter to be asked this wit- 
ness relating to the manufacturing of wine by the Estufa process 
will be taken subject to the objection that the testimony is incompe- 
tent upon the ground just stated in the motion to strike out. 

(Recess until 3 o’clock p. m.) 


o2 7 Turspay, October 16th, 1883. 
Afternoon session. 

Present: Mr. Dickinson, solicitor, and Mr. Boone, of counsel for 
complainant; Mr. Freidenrich, solicitor, and Mr. McKinne, of coun- 
sel for respondent. 

Mr. Dickinson: We propose to stand upon the royalty which we 
claim to have established by the contract—Exhibit D—between De 
Turk and John Searle, deceased; upon the amount of wine treated 
by the process by defendant, as agreed upon in the stipulation en- 
tered into this morning, and upon the testimony hereafter to be 
taken, and we are willing to withdraw all testimony heretofore 
offered in the matter. 

(Respondents subsequently declined to allow the testimony here- 
inbefore offered to be withdrawn, and complainant proceeded to 
examine Mr. De Turk as though no testimony of his had been taken 
in this matter.) 


133 Examination-in-Chief of Isaac De Turk on Behalf of Complainant. 
By Mr. DickInson : 


Q. 1. What is your business ? 

A. I am a vintner, wine maker, and distiller. 
Q. 2. Where is your place of business ? 

A. Santa Rosa, California. 
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Q. 3. How long have you been in that business ? 
A. I have been in the business of wine making since 1864; I have 
been in the business of grape growing, planting vineyards, since 
1862, in this State, in the same place that | am in it now. 
Q. 4. What experience have you had in treating wines by means 
of heating processes for converting ordinary wines into sherry ? 
A. I have had the experience of treating quite a considerable 
amount of wine by the Searle process with some tanks that Mr. 
Searle used at my place. 
Q. 5. You do a large business, do you ? 
A. Yes, sir; I doa pretty fair business. The wine that 1 make 
amounts to about two or three hundred thousand gallons. I 
13: think some vears as high as three hundred thousand I have 
produced. 
Q. 6. You produce wines of all kinds, do you ? 
A. Pretty much of all kinds of wines; yes, sir. 
Q.7. You say you have treated wines by this process of Mr. 
Searle’s ? 
A. Yes, sir. 
Q. 8. When? 
A. I have been treating wines in that way for the last two years 
at my own place. 
Q. 9. You knew Mr. John Searle during his lifetime, did you ? 
| Yes, sIr. Lo 
Q. 10. Did you have any business transactions with him in re- 
gard to the converting of wines by this process ? 
A. Yes, sir. 
©. 11. How far back did those transactions extend ? 
A. The first commencement was in 1877. I entered into a con- 
tract to treat some of my wines for him. 
Q. 12. Please eXamine the paper which I hand you—it is Exhibit 
D—and state what that paper Is. 
A. That is a contract which John Searle and I entered into in 
1877, to which I have referred. 
135 Q. 13. The conditions of this contract were stipulated, were 
they, on Mr. Searle’s part ? 
A. They were. 
Q. 14. He treated the amount of wine that he agreed to for you, 
did he? 
A. Yes, sir. 
Q. 15. And received the amount of royalty or the price stated in 
the contract? 
A. Yes, sir. 
Q. 16. Do you know whether Mr. Searle treated wine for any 
other price than that stated in the contract, Exhibit D? 
A. I do not. 
Q. 17. Do you know the defendants in this case, B. Dreyfus & Co.? 
A Xeon, ar. 
Q. 18. You know Mr. Dreyfus himself, do you not? 
A. Yes, sir; I am acquainted with Mr. Dreyfus. 
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Q. 19. Do you know whether or not the complainant in this case 
or John Searle, during his lifetime, ever treated any wines for Mr. 
Dreyfus himself ? 

A. I know as well as anything without handling the wine. He 
treated some. I don’t know how much; a small portion, perhaps. 
I saw some of the wine treated by Mr. Searle on Mr. Dreyfus’ place. 

We tested the wine there. Mr. Dreyfus was showing the 
136 ~—sr wine. 
Q. 20. Do you know the price Mr. Dreyfus paid Mr. Searle 
for treating that wine? 

A. No, sir; Ido not; nor I do not know what quantity he treated 
at that time. I know he had some in his premises at that time. 

Q. 21. Do you know whether or not Mr. Dreyfus ever made any 
offer to Mr. Searle to treat wine for him at any price? 

A. Yes, sir. 

Q. 22. State what that offer was. 

A. Mr. Drefus himself told me that he offered Mr. Searle the price 
of 15 cents a gallon for treating fifty thousand gallons a year. I do 
not know how many years it should continue. I do not remember 
now. 

Q. 25. Do you know, Mr. De Turk, what it costs per gallon to 
treat wine by the Searle process? 

A. I could not answer the question very accurate. It will cost 
something like two cents a gallon—two and a half or three cents— 
somewhere along there. That !s what it costs us there; somewhere 
along there; in the neighborhood of that. My works are so inter- 

mixed with each other that it is hard for me to segregate it. 
137 Q. 24. Would it exceed two and a half cents per gallon? 
A. I hardly think it would. 

Q. 25. Would it exceed three cents a gallon? 

A. No. 

Q. 26. At the time that Mr. Dreyfus was showing this wine was 
that before or after you entered into this contract ? 

A. I think it was just after; I cannot say positively ; it was about 
that time. 


Cross-examination of IsAac De TurRK: 


By Mr. Frerpenricn: Did you ever make sherry by any other 
process except the Searle process? 


(Obj. Objected to by complainant as immaterial.) 


A. No, sir. 

Q. 2. For how long have you been making two or three hundred 
thousand gallons of wine per year? 

A. Three years ago this vintage I made about three hundred 
thousand gallons, in the vintage of 1881; in 1882 I did not make 
so much. 

Q. 3. Did you have any conversation with Mr. Dreyfus in 
138 relation to this process before you entered into this contract 
with Mr. Searle? 
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A. I have no positive recollection that I had; it was about the 
time I got acquainted with Mr. Dreyfus. 
Q. 4. Then the conversation to which you have alluded was sub- 
sequent to your entering into that contract, was it? 
A. : think that it was. 
Q. 5. Did you get acquainted with Mr. Dreyfus before you got 
meneienid with John Searle? 
A. No, sir; I got acquainted with Mr. Searle before I got ac- 
quainted with Mr. Dreyfus. 
Q. 6. How long had you known Mr. Searle before you had know- 
Mr. Dreyfus? 
A. Not a great while; it was during the same year. 
Q. 7. Then your acquaintance was but slight at the time you had 
this conversation with him that you mention? 
A. My acquaintance with him had not‘,een very long previous 
to that. 
Q. 8. Where did you have the conversation with him that you 
testified to? 
A. My recollection is that it was at his own place on Market St. 
@. Whereabouts on Market street? 
39 A. I cannot tell you the number; it is where the house had 
their office and place of business at that time. 
Q. 10. In what part of the building did you have the conversa- 
tion ? 
A. In the basement; in the cellar. 
Q. 11. Any one else present besides Mr. Dreyfus ? 
A. I do not remember that there was; I do not think there was. 
Q. 12. Was Jolin Searle present ? 
A. No. sir; Ido not think he was. , 
Q. 138. What was the occasion of that conversation ; what brought 
about ? 
A. What brought it about was, we were speaking of him enter- 
ing into the contract with Mr. Searle, and we were drinking some 
of the sherry Mr. Dreyfus had on hand at thetime,and he said that 
Mr. Searle had been talking of having some wine made by thesame 
process, and that he didn’t wisa to have so much made as | did ; 
fifty thousand gallons a year was all that he considered he was JUus- 
tified in having made. 
Q. 14. Did you tell him what the contract you had with Mr Searle 
was? 
A. Yes, sir. 
Q. 15. Then the conversation took place after the execution of 
this contract ? 
140 A. Yes, sir; that I remember, of course. 
Q. 16. Atabout how long after that date ? 
A. It couldn’t have been a great while; I do not remember just 
the length of time. 
Q.17. Was it a month or two months ? 
A. It might have been two or three months. 
@. 18. Was it in 1877 or 1878? 


om 
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A. I am not positive in regard to that; my recollection is not 
very distinct. 

Q. 19. Then it might have been in 1878 that you had this con- 
versation with Mr. Dreyfus, might it not? 

A. Well, yes, sir; it might. 

Q. 20. Along in the spring of 1878? 

A. I don’t have no positive recollection about it; I know we 
talked in a general way on the subject. 

(). 21. You cannot tell, then, whether the conversation with Mr. 
Dreyfus occurred a month or two months or six months after you 
entered into the contract, can you ? 

A. No; I won’t undertake to say whether it was one month or six 
months, but [ am quite sure it was not six months. 

Q. 22. And you are quite positive that he had some wine in his 
house at that time that had been cured by the Searle process ? 

A. Yes, sir. 
14] (. 25. You recollect taking a glass of that sherry with him 
at the establishment at that time? 

A. Yes, sir. 

Q. 24. Was there anything said in that conversation as to what 
you were paying to Mr. Searle for making the sherry for you? 

A. Yes, sir; I think it was talked about; | am not certain. I 
know that both he and I understood what | was paying. He was 
conversant with my contract with Mr. Searle. 

Q. 25. The fact that you were paying 15 cents a gallon was known 
to both of you at the time? 

A. Yes, sir. 

Q. 26. Mr. Dreyfus at the time? 

A. Yes, sir. 

(). 27. Is that conversation very distinct in your mind at this 
time? 

A. It is very distinct in my mind that he spoke of the process, 
and that very likely he would want to have wines treated. 

Q. 28. Have you had any occasion to recall that conversation to 
vour mind from that day to this? 

A. Yes, sir. 

(). 29. How recently? 
142 A. It was previous to Mr. Searle’s death him and I talked 
about it. 

Q. 30. And you say that in that conversation Mr. Dreyfus told 
you that be had offered Mr. Searle 15 cents per gallon for treating 
fifty thousand gallons for this year? 

A. Yes, sir. 

Q. 31. And you are very certain of that, are you? 

A. | am. 

Q. 32. Can you fix more definitely than you have the time when 
this conversation occurred ? 

A. No; I don’t believe I can, not having charged my memory 
with it at all. 

Q. 33. Mr. De Turk, after the death of John Searle and after the 
expiration of that contract, did you make any arrangement with the 
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executrix of the estate of John Searle whereby you obtained the 
right to manufacture sherry on that patent? 


(Obj. Objected to on the ground that the executrix had no au- 
thority to make a contract.) 

A. I made an arrangement with James Searle, the son of the ex- 
ecutrix. I bought the tanks and the fixtures for m: LKIng the sherry. 

Q. 34. And continued right along to make sherry ? 

A. As soon as I could have them set up | continued right along 

to make sherry. 
148 Q. 35. Be fore the ex pir ition of the patent ? 
A. Yes, sir; I made some, I believe, before’ the expiration 

of the patent. 

Q. 36. Did you buy the patent ? 

A. I don’t know whether I bought the patent or not. I bought 
the tanks and the privilege of using them. 


Q. 37. Did you buy the exclusive right to use them ? 
A. Yes, sir. 

(). 38. No one else had the right to use the process ? 
\ No, sir. 


Q. 39. Have you any interest in this suit? 
At have not. 
(). 40. Have you any interest in the amount that may be recov- 
ered in this case? 3 
A. Not a cent. 
Q. 41. If you had the exclusive right to use the patent right—— 
A. (Interrupting.) I may have an interest in an indirect way. 
Q. 42. Have you an interest in an indirect way 
A. In an indirect w: iy; I have an interest in ‘the process—the 
privilege. 
Q. 45. And the patent having been infringed by Dreyfus & Co., 
have you an interest in the amount recovered ? 
i ae 
144 (). 44. Why lot ? 
A. There is no stipulated interest between Mr. Searle and 
I, and I do not expect to recover anything whatever; never any- 
thing said about it. I never claimed any interest, and he never 
offered me any, except that he was to protect me in my manufact- 
uring. That is all the interest. 
Q. 45. Have you made any claim upon James Searle or his mother 
on account of the infringement of this patent by Drey fus & Co. 
os I have not. 
). 46. When did you buy the exclusive right to manufacture this 
w under that patent? 
I think it was in the year 1850; l am not certain, though ; I 
have got papers that would settle the date of that. 
Q. 47. What time in the year? 
A. I cannot say; I may be mistaken in the vear. 
Q. 48. Was that during the year 1851, and up to the time of the 
expiration of the contract in June, 1882, you had the exclusive 
right to use this process in this State? 
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A. Yes, sir. 
Q. 49. And did Mr. Searle himself or the widow have any right 
to use it or sell it to any one else? 
145 A. He had no right to sell it. I am not certain but what 
he did reserve a verbal right, or something of that kind, that 
if he wanted to he should use it. I know there was conversation to 
that effect, but I don’t know whether there was anything entered 
into in regard to it. I don’t remember that there was—that he 
might want to use it some time. 
(). 50. You say it was in 1880 you purchased the tanks. Where 
was Mr. Searle’s establishment then ? 
A. I think it was upon Jackson street. 
Q. 51. How many tanks were there in the establishment ? 
A. | purchased four tanks. 
(). 52. Those tanks had been originally put up by John Searle, 
had they not? 
A. Yes, sir. 
Q. 53. And all the machinery there had been put up by him? 
A. Yes, sir. 
Q. 54. And you purchased the tanks from the son or widow after 
the death of John Searle ? 
A. I purchased them from James Searle, the son of John Searle; 
my business transactions were with him. 
(). 55. Do you remember what you paid for them ? 
146 A. Yes, sir; I remember what I was to pay him for it. 
Q. 56. What did you pay him for it? 
A. Six and a half cents a gallon for the cooperage. 
(). 57. For the privilege of what? 
A. For the privilege of making sherry under that process. 
Q. 58. Did you pay anything else to him? 
A. No,sir; I am still in debt to Mr. Searle’s son; there is an un- 
settled account between us. 
().59. In debt for the tanks? 
A. For the cooperage; yes, sir. 
Q. 60. Did you pay anything for the privilege of using the pro- 
cess ? 
A. Yes, sir; I consider 1 paid something—well, I don’t know as 
I paidanything. I bought his tanks and the privilege of making 
the sherry. 
Q. 61. You paid six and a half cents per gallon for the cooperage? 
A. I think that is the amount; I would not be quite positive. It 
was a contract between us. 
Q. 62. Have you paid, since the purchase of those tanks, anything 
at all as a royalty for the privilege of manufacturing sherry by that 
process t 
147 A. No, sir. 
Q. 63. Do you owe anything for the privilege of using the 
process ¢ 
A. I don’t know whether you consider it paid for royalty or not. 
I paid six and a half cents for the tanks and fixtures knocked down 
as they were at that time. 
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Q. 64. And that carried with it the right to use the process? 

A. All rights and privileges; yes, sir. 

Q. 65. And that is all you were to pay? 

A. Yes, sir. 

(. 66. That contract was made in 1880, you say ? 

A. Iam not certain as to the date. I think it was in 1880. 

Q. 67. When you fix the cost of curing wine by this process at 
two and a half cents per gallon do you include anything for your 
labor in doing it? 

A. Yes, sir. 

Q. 68. I do not mean the labor that you pay for, but your own 
individual labor? 

A. Well, no. I did not include anything for my own individual 
labor. 

Q. 69. And do you include anything for the rental of the prem- 
ises ? 

A. No; I did not. 

Q. 70. You say you purchased four tanks from Mr. John 

Searle ? 
148 A. Yes, sir. 
Q. 71. You have other tanks of similar quality and size in 
your house, have you not? 

A. No, sir. I have other tanks, but not of similar size or quality. 
Those are oak tanks. I have a great many redwood tanks. 

Q. 72. Then you do not know what the value of those oak tanks 


me 


; 


is now, do you ‘ 
A. No. I do not know positively. 
Q. 73. You never bought any prior or subsequent to these ? 
A. No, sir; not that kind of tanks. 


Redirect examination of Isaac De Turk by Mr. DicKINson: 


Q.1. At the time that you made this purchase of tanks John 
Searle was then dead and had been dead for some year or more, 
had he not? 

A. Yes, sir; over a year. 

Q. 2. Where was this property at the time you purchased it? 

A. The tanks, when I purchased them, were knocked down and 
in a warehouse that Mr. Searle had. 

Q. 3. Lhe Greenwich dock warehouse ? 

A. Yes, sir; somewhere down there. 
149 Q. 4. They were there stowed away, were they not? 
A. Yes, sir. 

Q. 5. In addition to the tanks what did you buy at that time? 
Is there a list of all the property that you bought in this contract 
that you refer to? 

A. Yes, sir; I think I have a list of it. 

Q. 6. Where is that contract ? 

A. I have got it at home. I should have it there if I can find it. 
I guess I can find it. 

Q. 7. From whom did you make the purchase from the estate of 
Mr. Searle? 


SOPHIA SEAkKLE, EXECUTRIX, &c. 


A. I made it from Mr. James Searle. 

Q. 8. Do you pretend to say that Mr. James Searle sold or made 
arrangement to — without that contract? 

A. There was no further arrangement except that when I pur- 
chased the tanks I got permission from James Searle to make sherry 
by the Searle process. 

@. 9. Did you receive any written transfer or any writing in re- 
gard to the exclusive use of this patent that you speak of? 

A. I cannot say so — certain, but I think there has — letters 
passed between Mr. Searle and I1—papers of some kind. 

Q. 10. To the effect that you were to have the exclusive use of 

this process ? 
150 A. I think he spoke about that. He reserved the right 
himself that of using the process—I have an indistinct recol- 
lection of something of that kind—not to sell to any one himself or 
permit any one else to use it. 

(). 11. Did he give you the right to sell to any one else ? 

A. No, sir. 

Q. 12. What was the real consideration of his giving you the 
privilege to use the process ? 

A. There was no other consideration than the price I paid him 
for the tanks. 

Q. 15. Which were at that time knocked down and stored away 
in a place different from the place where they were formally used? 

A. Yes, sir. 

Q. 14. Aside from the tanks, what other machinery did you get? 
Did you get the boiler that was up there ? 

A. No, sir; I did not get the boiler that was there. [I got the 
pipe that was inside the tanks, some faucets, and some hose. 

Q. 15. Do you know what it would cost to build such tanks as 
those at the time you made the purchase ? 

A. No, 1 could not say what it would cost; I didn’t try to post 
myself on that. 

Q. 16. Was not that all that was said with regard to the 
151 ~=patent as between you and James Searle, that he would not 
disturb you in the use of the patent? 

(Obj. Objected to by complainant and withdrawn.) 

Q. 17. Do you recollect now all that was said between you and 
James Searle during the negotiations about those tanks and the use 
of the patent? 

A. I don’t know as I ean recollect all that was said, because we 
had frequent and quite lengthy conversations. I remember that | 
had permission to use the process with the tanks. ‘That is all that 
interested me at the time. 

Q. 158. You had permission to use the process and the tanks? 

A. Yes, sir. 

Q. 19. And you bought the tanks and received this permission ? 

A. Yes, sir. 

Q. 20. What more was said about their use, if anything? 
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A. I have no recollection of anything particularly pertaining to 
the case. 

Q. 21. What do you mean by your testimony where you say you 
were given the exclusive use of this process ¢ 

A. Well, Mr. Searle said that he would protect me in the use of 

the process; that he would not sell the process to any one 

152. ~=else—something to that effect. 
Q. 22. That is what vou understood, then, by the exclusive 
use of the process, that he would not sell the right to any one else? 

A. That is what I understood, yes. 

Q. 25. Did he sell the right to you to use the process in more of 
these tanks than you purchased from him? 

A. He did not. 

Q. 24. Hesold you these tanks with the right to use this process 
in these tanks ? 

A. That is all the right I claimed. Yes; was to use those tanks. 

Q. 25. And you understood that Mr. Searle would use the process 
himself ? 

A. My recollection is that Mr. Searle reserved the right to use the 
process for himself. 

Q. 26. I understand you that he only gave you the right to use it 
in these tanks that he gave you? 

A. Yes, sir. 

Q. 27. Was any reason stated why he would not sell it to any one 
else ? 

A. Yes, sir; he stated that he expected, when the patent expired, 
to have it renewed, and he thought it was valuable, and he wanted 
to use it in the future. 

Q. 28. Was he not to sell it? 

A. No, sir. 


153 Mr. Boone: 


Q. 29. Did you understand from that transaction that Mr. Searle 
had a right after the sale of those tanks to license or permit any 
other person to use the process in any other tanks? 

A. I understood that he reserved the right for himself, but not for 
any one else. ‘That was my understanding of it. 


Mr. DICKINSON: 


Q. 29. Was the conversation that you have given the conversation 
upon which you base that understanding ? 
A. As near as I can recollect, yes. 


Mr. Boone: 


Q. 30. Simply a verbal license, was it—simply verbal—this trans- 
action us to the license? 

A. I do not remember exactly what letters passed between us. 
There were some letters passed between us at the time. They con- 
veyed something like the idea that I have been telling you of. I 
had several times something to say to him. We had conversations 


SOPHIA SEARLE, EXECUTRIX, &c. 65 


at different times about the tanks. I think we also had some corre- 
spondence. I disremember what the corresondence was or what the 
conversation might have been—only the main facts in the case. | 
have no positive recollection further than what I have stated. 
154. Iam not certain that there was a contract. What I had ref- 
erence to was the correspondence. I don’t know that there 
was a contract formally drawn up. If letters constitute the contract, 
there were letters. 
Q. 31. Didn’t you get a bill of sale of the tanks? 
A. I don’t hardly think I did. I have no recollection of a bill of 


(). 52. Have you those letters at home? 

A. I have only one that I have any recollection of, and that was 
in reiation to setting up the tanks. I wrote to him that the tanks 
were very much warped and cost a great deal more than the ordi- 
nary cost of such tanks, and asked lim in that letter if he was will- 
ing to defray the extra expense, as I had done extra cooperage, some 
extra staves, and he answered that he was willing to pay all extra 
expense that did not come into the natural process of setting up the 
tanks. That is all the correspondence that | remember of positively. 
The balance of it—I cannot exactly connect it with the correspond- 
ence or the conversation. And that letter | think I have got yet. 
I do not know whether there is anything further than that. 

Q. 35. These conversations with regard to the use of the process, 

did they happen before you purchased the tanks? 
150 A. During the purchasing of the tanks. 

Q. 34. That price you paid for these tanks, do you know 
whether it was under or above what you could have purchased new 
tanks of that kind for? 

A. I don’t know as to that; I never purchased tanks of those 
dimensions or tanks of that material. 


Mr. FREIDENRICH: 


Q. 35. You used the Searle processes from the time you purchased 
the tanks right along, did you ? 

A. From the time I got them set up. 

Q. 36. No interruption at all from Mr. Searle? 

A. Yes, sir. 

Q. 37. You have the tanks yet and have continued to use the 
process ? 


A. Yes, sir. 
By the MAsTER: 


Q. 38. Will you stete approximately the cost to you of the pro- 
duction of sherry by the Searle process in your establishment at the 
present time and in connection with your other business? Can you 
estimate what would be the cost of producing sherry by that pro- 
cess, providing there were no other business connected with this 
production ? 


9—115 
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A. The additional cost would be the cost of an additional build- 


ing. 
156 (). 38. Does the man who attends to the making of sherry 


in these tanks attend to no other work but this? 

Sometimes he does other work, but the principal part of his 
work is to attend to the boiler and engine. 

(). 39. Are those used for other purposes as well as for the pro- 
duction of sherry ? 

A. Yes; I use the boiler and engine for steam connections and 
for other purposes. 

Q. 40. Suppose you were to make an exclusive business of pro- 
ducing sherry by this Searle process, what do you estimate it would 
cost per gallon to produce it? 

A. About three cents a gallon; possibly less; I do not think it 
would exceed that. 


_ 


Mr. Boone: 


Q. 41. I will ask you if your recollection is perfectly clear v.ith 
regard to the conversation which you had with James Searle at the 
time you purchased those tanks—the conversation so far as it related 
to what you purchased? 

A. My recollection is clear that I purchased the tanks and got 
them in my possession, and set them up and have been using them. 

(). 42. Is your recollection clear with regard to the conver- 
157 ~—s sation which you had with him at that time in relation to 
the license to use the patent process * 

A. Well, yes; I have it fixed in my mind pretty clear that the 
purport of the conversation was that I could use the tanks, the 
process; and he reserved the right for himself to use the process, as 
J stated before. He attached a great deal of value to the patent, and 
if he didn’t say he had made an application for a renewal of the 
patent he said he was going to; he reserved the right to use the 
process. 

Q. 43. Do you recollect whether the agreement was that he was 
not to interfere with you, or that he would give you a license? 

A. Iam not sure about that; it satisfied me that I had a right to 
use the process. 

Q. 44. Did you think that you had the right to grant anybody 
else the right to use the Searle process? 

A. No, sir. 

Q. 45. Did you consider that under that contract vou had from 
Mr. Searle you had a right to build any other tanks and use the 
process 1n them ? 

A. No; I did not consider that I had any right to extend my 
privilege beyond the tanks I had. 


158 Mr. FREIDENRICH: 


Q. 46. Did you consider that you had the exclusive right to the 
use of the process, except that Mr. Searle could also use it? 
A. Yes; I considered that. 


oe 
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Q. 47. That he had no right'to sell it to any one else? 
A. Not at the time that I was using it. 


Mr. DIcKINSON: 


Q. 48. For what length of time did you consider that was the 
understanding ? 

A. I don’t know that there was anything said about the length of 
time. It was fixed in my mind that the length of time included 
the period of time that the patent ran. If he got it renewed I don’t 
know but we may have had another understanding. I know that 


that was what we talked about. 
Mr. FREIDENRICH: 


Q. 49. It was understood that he was not to use it during that 
period, was it not? 

A. No; he reserved the right to use it himself. Of course, he in- 
timated that he would not use it for the present; I understood that 
he would not use it for the present. 


(Continued, by agreement of counsel, to to-morrow, 17th inst., at 
11 o'clock a. m.) 
159 WEDNESDAY, October 17th, 1883. 
Present: Mr. Dickinson, solicitor, and Mr. Boone, of coun- 
sel, for the complainant; Mr. Freidenrich, solicitor, and Mr. Me- 
Kinne, of counsel, for the respondent. 


Redirect examination of IsAac De Turk continued by Mr. 
Boone: 


Q. 50. Do you know what other processes were in use during the 
years 1881 and 1882 for the treatment of wines, by which sherry 
was produced, besides the process of Mr. Searle ? 

A. Yes; there is the cold process and the Estufa process and the 
Searle process; those three processes. 

Q. 51. You have investigated, have you, the methods in use by 
each of these three processes ? 

A. Yes, sir. 

Q. 52. Do you understand fully the nature of the different pro- 
cesses 

A. I think I understand them sufficiently to say that I under- 

stand the practical part of them. 
160 Q. 53. How have you acquired your knowledge of these 
processes ? 

A. By investigations and readings and by visiting the places 
where they manufactured wine by the Estufa process. 

Q. 54. Had you any particular purpose in view when you made 
these investigations ? 

A. I had; yes, sir. 

Q. 55. What was the purpose? 

A. My purpose was to find out what was the cheapest and most 
satisfactory method of making the wine. 
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Q. 56. With what object in view ? 
A. With the object of making sherry wine myself. 
Q. 57. Please state what the cold process consists 1n. 


Mr. FrempeNricH: Complainant’s counsel stated yesterday on 
what they relied and that they would withdraw all the testimony 
heretofore taken in this matter, including the testimony of Mr. De 
Turk. This matter which counsel are now going Into is a renewal 
of the same matters. If the complainant proposes again to go into 
the matters which were gone into upon the first examination of this 
witness, we withdraw our consent that the testimony heretofore given 

herein may be withdrawn. 
16] Mr. Boone: Then we withdraw the notice given yesterday 
morning, except what we would rely upon, and propose to 
examine this witness in regard to the profits and advantages to be 
derived from the use of the Searle process OVCr and above any other 
process in use at the time of the infringement and that might have 
been adopted by the defendants. 

Mr. Frerpenricu: Before the witness is examined as to these 

other processes referred to I desire to ask him some questions. 


Q. 58. Did you ever cure sherry before you ever cured it by the 
Searle process ? 

A. No, sir. 

Q. 59. You never cured sherry by the cold or Estufa process be- 
fore or after your use of the Searle process at any time? 

A. No, sir. 

Q. 60. Were you at any time in any establishment while sherry 
was being cured by the Estufa process ? 

A. Yes, sir. 

Q. 61. Were you there at the beginning or the end of the process? 

A. I was there during the process at one time, and then at the 
end of the process. 

Q. 62. At what place? 

A. At Ramus’s place, near St. Helena. 
162 (. 63. What was the state of the wine the first time vou 
were there? 

A. It was then in the process of heating in the building. 

Q. 64. You do not know how long it had been in this state, except 
from what had been told you by the proprietor, do you? 

A. I do not; I had no other way of knowing it. 

Q. 65. Were you at any time in any establishment while sherry 
was being cured by the cold process? 

A. No, sir. 

Q. 66. Then you have no practical knowledge of curing sherry 
either by the Estufa or the cold processes, have you ? | 

A. | have never cured any by the processes; the knowledge I 
have acquired is from books and inquiry—good authorities. : 

Q. 67. You inquired of this party up at St. Helena, you say, and 
obtained the information that you obtained from inquiry from him, 
did you? 
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bad 
; A. I obtained some of the information that I have acquired from 
; him. 
| Q. 68. And you have read of the manner of curing sherry by the 
cold and Estufa processes ? 
| A. Yes, sir. 
163 (). 69. In those books did they undertake to state the ex- 
pense of curing by the cold process? 
; A. They did not. 
~ Q. 70. What knowledge have you of the expense of curing sherry 


either by the cold or the Estufa process? 

A. They do not directly give the expense; they do also give the 
expense in a general way, but in the cold process the loss some- 
times is equal to one-half of the wine treated, though it is not neces- 
sarily always so. 

(). 71. Depending altogether on the character of the wine? 

A. Depending on the character of the wine and the success of 
the process. It seems there is considerable chances taken in the 
cold process whether the wine will turn out wine or vinegar. 


Obj). Mr. Fremenrica: I submit that the witness has not shown 
himself to be au expert; that it appears he has no practical knowl- 
edge of the cold or Estufa processes for making sherry, and, so far 
as acquiring information from reading books 1s concerned, his 
facilities for obtaining that knowledge are not superior to that of 

~ any other person who undertakes to read and become familiar 
164. ~=witb the subject, and the books themselves upon that point 
would be the best evidence. ‘There is nothing in the testi- 


| mony of Mr. De Turk thus far which shows him to be so familiar 
/ with either of those other processes referred to as to entitle him to 
| give his opinion as an expert in the case; for that reason we object 


to the question propounded to Mr. De Turk. 


i Mr. Boone: 
\ Q. 72. Now, please state the nature and extent of that investiga- 
" tion in regard to treating wine for the production of sherry. What 


I desire is to have you detail the research you made and what in- 
vestigation you made, so we can understand just exactly the amount 

of information you have obtained and where you obtained it from. 

A. I have obtained my information on the cold process from 
various authors that have written on the subject. I have the books. 

[ cannot call to memory all of the books that I have. I have quite 

a number of books on wine. I satisfied myself in regard to the 

- cold process. by investigating the cold process in those works. | 
have no other information on the cold process except what I have 

read from books and got from Mr. John Searle, who had been in 
Portugal, where wine was made by that process. I had my 

165 information in regard to the Estufa process by reading and 
visiting the place of Mr. Ramus. I| have got a number of 

books treating on the subject. I remember the title of * Facts on 

a Sherry,” “Thradicum & Du Prey on Wine Making,” an extensive 
work, “ Redding on Wine Making”—I think he speaks of the sherry 
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process—and I have several other books treating on the subject of 
treating sherry by the Estufa process, and I have carefully read and 
studied all that they contain on these subjects. I found out by 
visiting the Ramus works that the Estufa process for making sherry 
is much more expensive. 


Obj. Mr. FrempENnricH (interrupting): I move to strike out the 
answer, for the reason that the answer of itself shows that the knowl- 
edge of the witness on the subject is derived from hearsay, and in 
that connection I will ask the witness some questions. 


Q. 75. When you say that you found out these things do you not 
mean that they were told to you? 

A. It was told to me and I also seen the works—looked through 
them. 


* 


By the MASTER: 


Q. 74. Independent of what was told you, could you or not 
166 determine by the examination and investigation which you 
made at those works, with any degree of accuracy, as to the 

cost of producing sherry by that process? 

A. Yes; I could determine. I saw that the building had to be a 
stone building, well constructed, with a complete furnace inside, 
guarded against fires. { could see that the cooperage was exposed 
to extreme heat and liable to destruction. I could also see from 
that that the loss in evaporation must be great. 


(Ex. Respondents except.) 
(Respondents’ objection overruled.) 


Mr. Boone: 


Q. 75. Were you familiar with the Searle process at the time that 
you visited the Ramus works at St. Helena? 
A. Yes, sir. 


Mr. FREIDENRICH: 


Q. 76. How long did you remain at the works upon the occasion 
of that visit? 

A. I called upon him twice during that day. I called upon him 
early in the morning and staid perhaps an hour or two hours, and 
I called upon him again during the same day. The second time I 
did not remain very long. 

Q. 77. About how long? 
167 A. I suppose half an hour. 

Q. 75. With whom did you converse while there in rela- 
tion to this process ? 

A. Mr. Ramus. 

Q. 79. Any one else? 

A. No, sir. 
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Mr. Boone: 
Q. 80. Please describe the apparatus and requirements connected 
with treating wine by the cold process. 


(Objected to by respondents on the ground that the witness had 
not been shown to be an expert. Objection overruled.) 

(Ex. Respondent excepts.) 

A. Wine treating by the cold process requires from 12 to 15 years 
to perfect the wine “and make what we call a sherry, and in that pro- 
cess there is great risks; losing some time as much as one-half the 
wine, and sometimes it becomes flat and finally turns to vinegar. 

Q. 81. It is not always necessary that there should be such a loss 
as that ? 

A. No, but that occurs sometimes. 

4 82. State, if you can, how the process is accomplished. 

The process is accomplis shed by laying the wine in a warm 

place in, a large shed with a raft, so as to get as much natural 
168 heat as possible, and it remains there juietly for a number 

of years—12 or 15 years. ‘Then, in navlaediiin the wine, they 
also have what they call seed sherries for mixing with other 
wines to more complete the flavor and character of the wine. They 
keep old wines, which have sometimes the age of one hundred years, 
for mixing with the younger wines—wines of a higher character 
and higher flavor. 

Q. 83. What is the extent of the evaporation which occurs during 
that treatment ? 

A. The extent of the evaporation must be about four per cent. 
perannum. A hundred-gallon package would shrink at least four 
gallons per annum. That would be a ve ry ordinary shrinkage — 
all the wines. 

Q. 84. Then if this process is kept up, say, 15 years, what would 
be the amount of evaporation ? 

A. It would be 45 gallons, according to that, in a hundred. 

Q. 85. Can you state the cost of producing sherry wine by the 
cold process ? 

A. The cost in our country would be so great, counting interest 
on the investment, that it would eat up the wine completely. That 
is why it is impracticable in California and why it is not ever prac- 
ticed. 

Q. 86. In treating wine by the Estufa process what character of 

— is necessary ? 
169 The structure requires to be of brick or stone—a good 
wien intial building, with flues running around the inside of 
the building, inside of the room. 

Q. 87. Could the process be practically accomplished in a wooden 
building ? 

A. Iam satisfied it could not; there is too much danger of fire. 

Q. 88. What amount of wine is ordinarily treated by the Searle 
process at each operation ? 

A. I have been treating thirty-three or thirty-four thousand gal- 
lons at each operation. 
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Q. 89. How many tanks did you use? 

A. Four tanks. 

Q. 90. Then in one treatment you can cure how many gallons of 
wine In those four tanks? 

A. I treat about thirty-three thousand gallons. It is more when 
[put itin. ‘here is some shrinkage. 

Q. 91. What size of building is required to treat 34,000 gallons 
by the Searle process ? 

A. About 25 feet square and 14 feet high would hold the tanks 
that I have. 

Q. 92. Of what would that building be constructed ? 

A. They ean be constructed of wood, stone, or brick. Anything 
would serve so that it shelters the tanks; that is all that is neces- 

sary. | 
170 Q. 93. Can you state what would be the cost of an ordinary 
wooden building of the size such as is suitable for that pro- 
cess ? 
A. Yes; I can state near enough. 
Mr. FREIDENRICH : 

Q. 94. How can you state it? 

A. I know it from the fact that I have been through the building. 
A building of that size, built out of redwood lumber, such as that 
in Santa Rosa, would cost about $800. 

Q. 95. How many men would it take to look after the wine during 
the process, during the treatment by the Searle process ? 

A. I have but one man to look after mine. 

Q. 96. Can you state what it would cost to fill the tanks for the 
Searle process for treating the wines? 

A. It would cost me a steam-pump and a man to operate it. The 
same man that runs the engine operates the steam-pump, and I fill 
a tank in a day. 

Q. 97. Can you give me an estimate of the cost of filling those 
tanks ? 

A. The cost would not be searcely anything; it Would not exceed 
$5, any way. 

Q. 98. How long does it take to cure the wine by the Searle pro- 

cess ¢ 
171 A. We aim to keep the wine in the tanks for four months. 
That is the length of time we have the wine in. It is being 
heated for three months; sometimes over. ‘That is just as we have 
the wine required. 

Q. 99. You have to require the attention of this man during the 
four months, do you? 

A. Yes, sir. : 

Q. 100. What would be the expense for labor for treating a batch 
of 34,000 gallons by the Searle process during those four months? 

A. I havea man, say, 120 days, at two dollars aday. That would 
be $240. 

Q. 101. What is the expense of the fuel necessary to treat 34,000 
gallons by the Searle process ? 
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A. I use a half a cord of wood per day, and that costs me $4 a 
cord. ‘That would be $2 a day for the fuel, but, as I stated before, I 
wish to qualify myself there,as | am using steam for other purposes 
from the same boiler, and it couldn’t hardly be considered as a legit- 
imate expense for running this process alone. 

(. 102. How many days do you keep up the heat? 

A. Ninety days. : 

Q. 103. Are there any other items of expense attending the 
172 treatment of sherry by this process? 
A. None that I ean think of. 

Q. 104. What do your tanks cost you? 

A. Six and a half cents a gallon or six cents; Iam not certaim 
whether it was six cents or six and a half. 

Q. 105. How long will a tank last in which sherry is treated by 
that process? 

A. Those tanks have been used since 1877 and are as good as they 
ever were from all appearances. 

Q. 106. Now, please state what the waste by evaporation is in the 
treatment of the wine by the Searle process. 

A. I have not had any to exceed four per cent. during the entire 
treatment. 

Q. 107. That is, you drew off in sherry within four per cent. of the 
amount of wine that you put in? 

A. Yes, sir. 

Q. 108. Is all this which you have testified to with regard to the 
Searle process a matter of conjecture or a matter of practical experi- 
ence and experiment? 

A. It is practical experience in my own works. 

Q. 109. What size of structure would be required to treat the same 

kind of wine, say 34,000 gallons, by the Estufa process ¢ 
173 A. It would take 220 pipes, such as are ordinarily used for 
that purpose. Our pipes varies from 130 to 160 gallons. 
Take an average of them, and I suppose it would take about 220 
“asks, 

Q. 110. What size of building would be required to contain those 
220 casks ? 

A. The way they treat sherry in those casks they are stood up on 
end, and there is to be room for a man to work around, as they are 
in constant danger of springing leaks, and the building to work 
that amount should be at least 80 feet square and 8 feet high, con- 
structed of brick or stone. 

Q. 111. Have you calculated, and can you state the cost of such a 
structure? 

A. Yes, sir; a structure of that size, built out of stone or brick, 
with a good flue through it, the whole building constructed in a 
workmanlike manner, would cost about $5,000. 

Q. 112. What would be the cost of cooperage for the casks used 
in the Estufa process? 

A. New pipes are worth six and a half cents to the gallon, and 
they last for two treatments. 

Q. 113. What would then become of them? 
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A. They are considered worthless at the end of the two treat- 

ments. Some become worthless at the end of three treat- 

174 ments, but the average become worthless at the end of two 
treatments for any purpose that I know of, except for fuel. 

(). 114. Then, after the casks have been used for two treatments 
by the Estufa process, in order to carry on the process to the third 
treatment you would have to have an entire new set of casks ? 

rs Yes, SIF. 

Q. 115. During the treatment by the Estufa process would the 
asks require any attention ? 

A. They would require constant attention. 

Q. 116. By whom’? 

A. .By the superintendent or man managing the works. 

Q. 117. Does it require any skilled attention ? 

A. It requires skilled attention so that if anything is wanting. 
They have to repair—a man to make the necessary repairs. The 
casks often spring leaks; the hoops get loose. 

@. 118. Do they have to have a cooper to keep them in good 
condition ? 

A. To be safe, I would say yes. 

Q. 119. What amount of labor—how many persons’ labor—would 
it require at the minimum to treat 34,000 gallons of wine by the 

Kstufa process ? 


175 A. It would take at least two men—a cooper and an 
assistant. / 
Q. 120. What length of time does it require to treat wines by the ¢ 
Estufa process ? Z 
A. Six months. 
Q. 121. What portion of that time is the heat kept up? f 
A. It is kept up for five months, and it takes a month to cool 
the wine down. 
Q. 122. What would be the cost for labor of the attendants for ' 
the treatment of the wine? 
A. I pay a man of that kind two dollars a day and pay a cooper ‘ 
three dollars a day. That is what I am-paying at the present time. ' 
Q. 123. Then the cost for labor required for treating that wine , 


would be five dollars a day ? 

A. Yes, sir. 

Q. 124. During what period ? 

A. Well, it takes the whole period, six months; there is always 
work to be done. 

Q. 125. Can you state what proportion of the fuel, whether more 
or less, would be required in treating that amount of wine by the 
Estufa process over and above that required by the Searle process ? 

A. It requires more fuel, as the whole building has to be heated 
in the Estufa process, and in the Searle process only the wine is 

heated. It must require a great deal more fuel and heat. 
176 Q. 126. Can you state how much fuel it would require per 

day by the Estufa process to maintain the necessary amount 
of heat to treat that quantity of wine? 
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A. No; I would not undertake to state the quantity of fuel, only 
in a general way. : 

Q. 127. Can you give a statement in a general way upon com- 
parison of the two? 

A. Yes; it would take at least a cord of wood per day, where the 
Searle process wouldn’t take a half acord. It wouldn’t take any less 
than that, and I think it would be more likely to take more than 
less from the fact that the heat is applied by the Estufa process on 
the outside of the cask, and in the Searle process it is only applied 
inside of the cask to the wine itself. 

Q. 128. And the heat would have to be kept up, as I understand 
you, for about two months longer in the Estufa process than in the 
Searle process? 

A. Yes, sir. 

Q. 129. Are there any other items of expense which you know 

which would come in during the continuance of the Estufa 
177 ‘process? 
A. Not unless it is leakage and evaporation. 

(). 150. Can you give an estimate of the amount of loss by leakage 
during the treatment of wine by the Estufa process ? 

A. The loss by leakage and evaporation is from 15 to 20 per cent. 
In ordinary cases. 

Q. 151. That is in case particular attention is paid to it? 

A. Yes, sir; in case everything goes as well as it can. I am not 
speaking of extraordinary leakage or evaporation. 

Q. 132. Tell, if you know, the cost of machinery and apparatus, 
furnaces, ete., required to establish and maintain the necessary 
amount of heat to accomplish the conversion of wine into sherry by 
the Searle process and by the Estufa process. 

A. If I was to put in machinery for the treatment of wine by the 
Searle process it would take a boiler at the expense of $200. That 
is all that is necessary except the piping on the tanks. I mean to 
include in my estimate of the cost of the building necessary to 
operate the Estufa process all the apparatus necessary to treat the 
wine except the casks. 

Q. 133. In yourestimate of the costof the building for carry- 

178 ing on the Estufa process, did you calculate on an ordinary 
building, such as would answer, or on a building which was 
neatly constructed and more expensive than was actually necessary ? 

A. I only calculated on a butiding such as I would consider safe 
to carry on business in. 

Q. 134. In treating wine by the Estufa process it becomes neces- 
sary, does it not, fer the attendants to enter the room occasionally ? 

A. Yes, sir. 

Q. 135. Have you calculated the difference in the expense per 
gallon in the cost of wine by the Searle and Estufa processes, based 
upon the calculations and estimates which you have given, includ- 
ing interest on money, etc. ? 

A. Yes. I did make that calculation. 
Q. 136. Please state what that difference is. 
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timony of the witness. Objection everruled.) 
(Ex. Respondent excepts.) 
A. You would have to give me time to figure on it. I can tell you 
in a general way that I have figured that the Searle process 
179 was the cheapest at the time | figured on it. That was the 
time that I entered into the agreement with Mr. Searle to 
treat wine for me—the agreement Exhibit D. 
Q. 187. Did you calculate the difference at the time? 
A. I did; yes, sir. 
@. 138. How much did you calculate the difference to be? 
(Objected to by respondent as incompetent and a calculation made 
several years ago, there being no evidence upon what it was based, 


it not seeming to have been based on the testimony by witnesses of 


defendant. Objection overruled.) 

(Ex. Respondant excepts.) 

A. It was sufficient to determine me in my relations with Mr. 
Searle and enter into a business arrangement with him to treat my 
wine for me. ‘The expense of treatment by the Estufa process ex- 
ceeded considerably the expense by the Searle process, so much so that 
I could not entertain the Estufa process to treat wine. When I 
counted leakage and evaporation and the expense of constructing a 
building and cooperage it exceeded the expense of the Searle pro- 
Cess. 

(. 139. Then, after investigating all these matters, you came to 

the conclusion that it was better for you to enter Into a con- 
180 __—stract and pay the price stated in that contract than to treat 
it by the Estufa process? 

A. Yes,sir; I had the privilege, as a business proposition, of using 
the Estufa process myself or entering into the business relations with 
Mr. Searle to treat the wine for me at fifteen cents a gallon. I pre- 
ferred giving the fifteen cents to putting up an Estufa process appa- 
ratus, because the expense to me would be more than fifteen cents to 
put up works and treat the wine by the Estufa process. 

(Recess until half past two o'clock p. m.) 

WEDNESDAY, October 17th, 1SS8—afternoon. 

Present: Mr. Dickinson, solicitor, and Mr. Boone, of counsel, for 
complainant; Mr. Freidenrich, solicitor,and Mr. McKinne, of coun- 
sel, for respondent. 


Recross-examination of Isaac De Turk by Mr. FREIDEN- 
RICH: 

181 Q. 1. You say you have had no particular experience in 
the treatment of wines for the production of sherry by any 

other process than the Searle process ? 
A. I have not, to complete the process. I had a little experience 
in the cold process, but I did not keep the wine long enough so as to 
make what we call a full sherry; it assumed quite asherry type. I 


(Objected to by respondent for the reason that it 1s a matter of 
mathematical ecaleulation which ean be arrived at without the tes- 
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kept the wine about four years, and it had assumed quite a sherry 
type. . 
Q. 2. You did not turn that wine into sherry, did you? 
A. I sold it in that condition. I don’t know what it was turned 
into then. 
(). 3. Did you start in to make it into sherry ? 
A. No, 1 didn’t; it just naturally got into that condition by the 
cold or natural process. 
Q. 4. That is the only a experience you have had in treat- 
ing wine by the cold process ? 
A. ta sir. 
Q. ! Do you know of any other manner of treatment by the cold 
sauces than that which you have described ? 
A. lt might be varied a little, though the process is the same; 
the natural | process of permitting wine by aging to convert itself into 
sherry. 
182 Q. 6. That is, from your knowledge and experience, it 

would be impossible to turn wine into sherry by the cold pro- 
cess unless it took at least four or five years’ time to complete that 
process ? 

A. It would take longer than that to develop a fully sherry; of 
course it might be termed a sherry sooner. 

©. 7. (Question 6 repeated.) 

A. It would. 

(. 8. How long, in your judgment, would it take to treat sherry 
by the cold process SO as Lo bring it to the state in which the sherry 
is after being treated by the cold process ? 

A. It would take at least eight vears, unless there is some ad- 
ditions made to it. Bythe natural process it would take all of that. 

Q. 9. What do you mean by additions made to it? 

For instance, you take an old sherry and plant it with a 
younger sherry, and you may hasten up the process, which is often 
done; that is, to be sure, a natural process, but there is an addition 
of matured sherries to the natural wine. 

@. 10. Do you know whether or not that process is used at all by 

any of the wine makers ? 
183 A. Yes, I do; 1 know sotne of them do use it. 

Q. 11. Then, if the wine is not mixed with sherry, you say 
it would take at least eight years to bring it to that state of perfec- 
tion in which sherry is after being treated by the Searle process ? 

A. Yes; I think it would take all of the time; it would not take 
less than that; [ would rather think it would take a longer period 
than that. 

Q. 12. And the Estufa process, you say, would turn that wine in 
six months ? 

A. To the same condition that it is in when treated by the Searle 
process ; yes, sir. 

Q. 13. But, in your judgment, to bring all the wine into the same 
condition by the cold process—that is to say, the condition into which 
the Searle process brings it—it will ordinarily take from 12 to 15 
years? 


BENJAMIN DREYFUS ET AL., &C., VS. 


A. I said to make a full, perfect sherry. The sherry in the Searle 
process is not always, when it is taken out of the tanks, ready for 
the market, yet it still wants further treatment, clarifying and 
ageing, for awhile before it is full sherry. 

Q. 14. How long would it take for the sherry to become in the 

same condition that it is in when the sherry is removed from 
184 the tanks in the Searle process by treating it by the Searle 
process ¢ 

A. I have given you my opinion; that is all I can give; not less 
than eight years. 

Q. 15. You say it is impossible to bring it into that condition by 
the cold process in less than eight years; is that your testimony ? 

A. That is my opinion; yes, sir. 

Q. 16. You say you never treated wine by the Estufa process ? 

A. No, sir; I never did. 

Q. 17. How do you know that the evaporation by the cold pro- 
cess is equal to four per cent. per annum? 

A. I know that, from my general experience in all wines, all 
wines laid in a dry place will evaporate at least that much. I have 
treated a great many wines in a dry place, and that is about the 
usual evaporation. 

(. 18. And that occurs to sherry often after it is made into sherry? 

A. It occurs to all wine if it is left in a dry place; it makes a 
great deal of difference whether it is left in the basement or the loft 
of the building. 

Q. 19. So it is not the process that causes the evaporation, but it 

is the lying still ? 
185 A. The natural process of evaporation. The only reason 
why sherry will evaporate more than other wines is that they 
keep dry, white wines in a damp, cool place, and the sherries are 
laid in a hot place—a dry place. 

Q. 20. You say that the cost in this country of curing sherries by 
the cold process is so great that it.is never practiced ? 

Q. 21. I don’t think I said that it was never practiced ; I said that 
I didn’t find it practicable in my experience; if I said it was never 
practiced in this country I didn’t understand the question. I don’t 
want to complicate myself by saying that it was not practiced; if I 
did say that I wish to correct it; I never had any knowledge about 
that; other parties may make it. 

Q. 21. And vou do not know what the expense of making it by 
that process is? 3 

A. I ean reckon the expense. 

Q. 22. Do you know the size of the pipe in which wine is put to 
make — in making sherry by the cold process ? 

A. The smaller the cooperage the greater the loss. If you put it 
in 60-gallon puncheons the evaporation is greater than in 120- 

gallon puncheons, and so on. 
156 Q. 23. But, leaving out the question of evaporation, have 
you any knowledge of the expense of treating it by that pro- 
cess ? 
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A. There is no material expense beyond the usual evaporation 
and storage—that is, the evaporation. 

Q. 24. The evaporation is the chief expense? 

A. Yes, sir. 

Q. 25. So that if by the cold process the sherry could be made in 
12 months the expense of making it by that method would not, in 
your judgment, exceed the expense of making it by the Estufa pro- 
cess? 

A. No, sir; it would not. 

Q. 26. Would it be as great as by the Searle process? 

A. It would not. 

Q. 27. So the difference would be really in the time it would take 
to cure it by the cold process? 

A. Yes, sir; in our country we reckon the interest on money in- 
vested in an enterprise, which becomes quite an item when the wine 
is kept for eight years. 

Q. 28. If it were possible to bring the sherry to as good a state of 

perfection by the cold process in one year as it is when it 
187 leaves the tanks under the Searle process, then the expense 

of making it by the cold process would be less than by the 
Searle process ? 

A. Undoubtedly it would. 

Q. 29. The only difference would then be in the amount of evap- 
oration, which would depend upon the length of time it took to 
make it by the cold process 7 

A. That would be the greatest expense ; yes, sir. 

Q. 30. The balance of the expense would be the interest upon the 
capital invested, I suppose? 

A. Interest and storage and cooperage. 

Q. 31. The cooperage would not have to be changed, would it? 

A. No. 

Q. 32. If the tanks were not moved the probability is that the 
cooperage would be good? 

A. The cooperage would be good as long as necessary; yes. 

Q. 33. Is it not a fact that your knowledge of the treatment under 
the Estufa process is derived from what is told to you by Mr. Ra- 
mus? 

A. I got part of my knowledge that way; not all of it. 

Q. 34. How do you know that a cooper has necessarily to 
188 be kept in the building while sherry is being treated under 
the Estufa process? 

A. It isa natural consequence that while you kept the heat that 
is required in the Estufa process that the evaporation is great, and 
the casks will shrink, the hoops will drop off, and even leaks occur 
that need constant attention and care. 

(. 35. You arrived at that conclusion not from any personal ex- 
perience that you have had in the matter? 

A. I arrived at that from actual observation, knowing the effect 
of heat. and from what I have learned from Mr. Ramus and what I 
have read. 
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A. I said to make a full, perfect sherry. The sherry in the Searle 
process is not always, when it is taken out of the tanks, ready for 
the market, yet it still wants further treatment, clarifying and 
ageing, for awhile before it is full sherry. 

Q. 14. How long would it take for the sherry to become in the 

same condition that it is in when the sherry is removed from 
184 the tanks in the Searle process by treating it by the Searle 
process ¢ 

A. I have given you my opinion; that is all I can give; not less 
than eight years. 

Q. 15. You say it is impossible to bring it into that condition by 
the cold process in less than eight years; is that your testimony ? 

A. That is my opinion; yes, sir. 

Q. 16. You say you never treated wine by the Estufa process ? 

A. No, sir; I never did. 

Q. 17. How do you know that the evaporation by the cold pro- 
cess is equal to four per cent. per annum? 

A. I know that, from my general experience in all wines, all 
wines laid in a dry place will evaporate at least that much. I have 
treated a great many wines in a dry place, and that is about the 
usual evaporation. 

Q. 18. And that occurs to sherry often after it is made into sherry? 

A. It occurs to all wine if it is left in a dry place; it makes a 
great deal of difference whether it is left in the basement or the loft 
of the building. 

Q. 19. So it is not the process that causes the evaporation, but it 

is the lying still ? 
185 A. The natural process of evaporation. The only reason 
why sherry will evaporate more than other wines is that they 
keep dry, white wines in a damp, cool place, and the sherries are 
laid in a hot place—a dry place. 

Q. 20. You say that the cost in this country of curing sherries by 
the cold process is so great that it is never practiced ? 

Q. 21. I don’t think I said that it was never practiced ; I said that 
I didn’t find it practicable in my experience; if I said it was never 
practiced in this country I didn’t understand the question. I don’t 
want to complicate myself by saying that it was not practiced; if I 
did say that I wish to correct it; I never had any knowledge about 
that; other parties may make it. | 

Q. 21. And vou do not know what the expense of making it by 
that process is? 

A. I can reckon the expense. 

Q. 22. Do you know the size of the pipe in which wine is put to 
make — in making sherry by the cold process? 

A. The smaller the cooperage the greater the loss. If you put it 
in 60-gallon puncheons the evaporation is greater than in 120- 

gallon puncheons, and so on. 
186 Q. 23. But, leaving out the question of evaporation, have 
you any knowledge of the expense of treating it by that pro- 


cess ? 
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A. There is no material expense beyond the usual evaporation 
and storage—that is, the evaporation. 

Q. 24. The evaporation is the chief expense? 

A. Yes, sir. 

Q. 25. So that if by the cold process the sherry could be made in 
12 months the expense of making it by that method would not, in 
your judgment, exceed the expense of making it by the Estufa pro- 
cess? 

A. No, sir; it would not. 

Q. 26. Would it be as great as by the Searle process? 

A. It would not. 

Q. 27. So the difference would be really in the time it would take 
to cure it by the cold process? 

A. Yes, sir; in our country we reckon the interest on money iIn- 
vested in an enterprise, which becomes quite an item when the wine 
is kept for eight years. 

Q. 25... If it were possible to bring the sherry to as good a state of 

perfection by the cold process in one year as it is when it 
187 leaves the tanks under the Searle process, then the expense 

of making it by the cold process would be less than by the 
Searle process ? 

A. Undoubtedly it would. 

Q. 29. The only difference would then be in the amount of evap- 
oration, which would depend upon the length of time it took to 
make it by the cold process? 

A. That would be the greatest expense ; yes, sir. 

Q. 30. The balance of the expense would be the interest upon the 
capital invested, I suppose? 

A. Interest and storage and cooperage. 

(). ol. The cooperage would not have to be changed, would it? 

A. No. | 

(). 32. If the tanks were not moved the probability is that the 
cooperage would be good? 

A. The cooperage ‘would be good as long as necessary; yes 

Q. 33. Is it not a fact that your knowle ge of the tre atment under 
the Estufa process is derived from: what is told to you by Mr. Ra- 
mus ? 

A. I got rr of my knowledge that way; not all of it. 

Q. 34. How do you know that a cooper has necessarily to 
188 be ke m9 in the building while sherry is being treated under 
the Estufa process? 

It isa natural consequence that while you kept the heat that 
is rt ber in the Estufa process that the evaporation is great, and 
the casks will shrink, the hoops will drop off, and even leaks occur 
that need constant attention and care. 

@. 35. You arrived at that conclusion not from any personal ex- 
perience that you have had in the matter’ 

A. I arrived at that from actual obse rvation, knowing the effect 
of heat, and from what I have learned from Mr. Ramus and what I 
have read. 
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Q. 36. Can you state whether it is necessary to keep a cooper for 
that purpose ? 

A. It would have to be so unlessthe proprietor can do the cooper- 
ing himself, which is often the case. There is a great many wine 
men do their own coopering. 

Q. Don’t you know that the proprietor himself usually under- 
stands sufficient about coopering to attend to that part of the busi- 
ness? 

A. He may and may not. 

Q. 38. Is it not usual ? 

A. I do not think it is usual; no. 

189 Q. 39. You do not know that wine makers usually under- 
stand sufficient about coopering to attend to that part of the 
business ? 

A. I know that when I commenced to make wine I did my own 
coopering, although I was not thoroughly acquainted with the busi- 
ness of cooperage; as my business increases | have to keep a cooper 
of my own. 

Q. 40. In all large establishments they generally keep a cooper to 
do all the cooperage work required in the establishment? 

A. Yes; almost all of them have one cooper. 

Q. 41. Then when you say that the expense of treating wine by 
the Estufa process would be three dollars a day for a cooper, do you 
mean to say that that would be the ordinary charge of the cooper 
for attending to that branch alone, and for nothing else? 

A. Well, he might have something else to do, but you can’t get a 
first-class cooper for less than four dollars a day. I am allowing 
three dollars a day from the fact that I am paying that for a cooper 
who is not a first-class cooper—that is, he is a first-class cooper, but 

his health is not hardly sufficient to make him as good asa 
190 first-class cooper ought to be. 

Q. 42. You do not require a cooper for your business to 
repair casks for the Estufa process, of course, since you do not use 
that process? 

A. No, sir. 

Q. 48. Then you require a cooper in your business for other 
branches of the wine-making business ? 

A. Yes, sir; I just mentioned that fact to show the price that Iam 
paying my cooper. 

Q. 44. How do you know the amount of evaporation under the 
Estufa process ? 

A. I know it from reading and inquiry. 

Q. 45. Of whom have you inquired ? 

A. I have inquired from Mr. Ramus; I have inquired from Mr. 
Scott; I have inquired from Mr. John Searle. 

Q. 46. And what books have you read that informed you that the 
evaporation by that process was 15 to 20 per cent.? 

A. I could not tell you what books I have read that would cite to 
that particular passage; I have got several works on treating wines 
and sherries and so on. 
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Q. 47. You never stood by while a pipe was being filled for treat- 
ment under the Estufa process? 
191 A. No; I have seen them, though, when they were filled in 
the building. 

Q. 48. You were never present when the pipe was emptied after 
the treatment was completed under that process ? 

A. No; I saw the casks and looked into them, and more particu- 
larly sounded them to see how much there was out of them. It 
was a matter of curiosity to me when I was in Mr. Ramus’ place, 
and going through there, to sound the casks with my knuckles to 
ascertain whether they were full. 

Q. 49. But you could not tell how much had evaporated by 
knocking on the barrel, could you? 

A. You could not tell exactly ; you could tell almost. 

Q. 50. How do you know it requires a cord of wood a day to keep 
up the fire in the furnace? 

A. It would not take any less in a building of that size. I think 
it would take more, really. I think I was very moderate in my 
estimate. It could not possibly take any less. 

Q. 51. It is simply an estimate that you made from your general 

knowledge of what? 
192 A. General knowledge of heating up a building—using 
fuel. 

Q. 52. Do you know the degree of heat that is maintained for 
treating sherry by the Estufa process ? 

A. The same degree of heat will have the same effect in one case 
as in the other—in the Estufa process as in the Searle process. The 
thermometer is inserted in the wine, and if it shows the degree of 
heat required the two processes are just equal. 

(). 53. Do you know the degree of heat maintained in the room 
under the Estufa process? 

A. I couid easily ascertain that from the fact from knowing the 
heat the wine has to be kept at. That would show me very easily 
what the heat of the room is. 

Q. 54. Did you ever see them apply a thermometer to the wine in 
the pipe under the Estufa process? 

A. | never have; no, sir. 

(. 55. Then how can you tell the degree of heat required ? 

A. I can tell from the results; I know that it would not bear 

over a certain amount of heat without it would deteriorate 
193 and injure it. It won’t in the Searle process, and, of course, 

it won’t in the Estufa process, because the wine will only 
stand so much heat. 

Q. 56. You think the heat is the same in both processes ? 

A. I think it is. It cannot be otherwise. 

Q). 57. Why can’t it be less? 

A. It may be less, but it must not be more. 

Q. 58. If it is less under the Estufa process it would not require so 
much fuel to produce that heat? 


1i—118 
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A. Well, that is just a matter that a person making wine can de- 
termine. If he wishes he can foree his work or he can work up 
slow. 

Q. 59. If it takes six months to produce sherry by the Estufa 
process, can you tell what degree of heat is required to be main- 
tained during that entire period ? 

A. No; I do not know as I could tell, but I know that it cannot 
vary much from the heat under the Searle process. 

(. 60. How do you know that? 

A. I know from the time it takes to mature it, and from the time 

that it is in going through the process. 
194 (). 61. If the heat of the wine in both cases is the same, 
wouid it take longer by the Estufa process than by the Searle 
process ? 

A. I didn’t say it would take longer. I say it takes six months 
in the Estufa process. That is what Mr. Ramus treated his. 

Q. 62. Then do you mean to say that they apply the same degree 
of heat to the wine itself under the Estufa process as in the Searle 
process—that in the one case it is three months and in the other 
five months that the heat must be applied? 

A. I don’t say that they apply the same degree of heat. I say 
they cannot apply a greater degree of heat than in the Searle pro- 
cess. They might use less. They might use less heat, and make it 
12 months to produce the same result in their process. 

(). 68. What I want to get at is how you arrive at the fact that it 
takes at least a cord of wood to produce the requisite amount of 
heat? 

A. If you were to undertake to heat a building 80 feet square you 
ean readily calculate that it would take more heat than to heat wine 
in a cask. 

Q. 64. Then you arrive at that result from your general expe- 

rience and from your impression ? 
195 A. I arrive at that from knowledge. It could not be any- 
thing less. I think I am making an underestimate rather 
than an overestimate in that instance. 

Q. 65. How do you know that the cooperage has got to be changed 
every third treatment? 

A. I inquired into that and I found out from practical men, who 
said that cooperage would only last for two treatments, and I have 
inquired sufficiently to satisfy myself that it is correct. I have not 
got my knowledge from one person, but from several persons and 
from the books treating on the subject in the Estufa process, destroy- 
ing the cooperage very rapidly. 

Q. 66. Can you teli us the book or books from which you got the 
information that it takes 12 to 15 years to produce sherry by the 
cold process ? 

A. I do not know as I could tell you the author. I have got sev- 
eral works on sherry, and amongst my works I have read that. : 

(). 67. You are unable to state what the book is? 
A. The particular author, yes. I could not tell just now. 
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196 Q. 68. Your experience in the treatment of wine under the 
Searle process has been quite frequent the past three years, 

has it not? 

A. The past five years, you might say. 

Q. 69. When did you first begin to treat sherry by the Searle 
process ? 

A. I didn’t treat any myself under that process until I bought 
those tanks from Mr. Searle, which was in the vear 1880. 

Q. 70. Since that time you have been making sherry by that 
process ¢ 


A. Yes, sir. 
Re-examination of Issac De Turk by Mr. Boone: 


Q. 1. Did I understand you to say, Mr. De Turk, that there is a 
maximum degree of heat which cannot be exceeded in treating 
wines by either the Estufa or the Searle process to produce sherry? 

A. Yes, sir. 

Q. 2. But any degree of heat less than that may be used ? 

A. Any degree less may be used. 
197 Q. 3. In case a lower degree of heat is used, is the time 
which is required to treat the wine porportionally extended ? 

A. To be sure. 

Q. 4. In either process ? 

A. I do not know about either process; ' judge it is, though; I 
think it is. 

Q. 5. So that you can only force the wine up to a certain temper- 
ature, and at that maximum temperature it requires, by the Searle 
process, three months actual heating and by the Estufa five months 
actual heating ? 

A. That is the length of time that they heat the wine. The re- 
sult seems to be about the same. I have compared the wines and 
the result seems to be about the same. 

Q. 6.. In ease a lower degree of temperature were used in both the 
Estufa and the Searle process, and that degree of heat was the same, 
would the length of time required to treat the wine by the two pro- 
cesses be in proportion to the length of time required when you use 
the maximum degree of heat? 

A. From my experience in that I cannot say. The only thing I 
know anything about is the results. 


By the MASTER: 


198 Q. 7. Do you know what degree of heat Mr. Ramus, or 
anybody else, uses in the production of sherry by the Estufa 
process ¢ 
A. I do not. I know they don’t try to set a certain degree of 
heat. 
Q. 8. Do you know of any other process for producing sherry 
other than the processes to which you have referred, namely, the 


Estufa process, the cold process, so called, and the Searle process ? 
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A. I do » ot think I am safe in saying I do. Of course, there is 
sherry made by mixing, as I have stated awhile ago, old sherries 
with new wines; vou could get a kind of sherry that way. It can- 
not exactly be called a full sherry, though. It is is done by mixing. 

Q.9. Do you know anything about the expense of producing 
that? 

A. It depends on the kind of a sherry you use for mixing with 
the ordinary wine. Sherry ranges all the way from $2 a gallon to 
15. If you usea very fine sherry to mix, of course it 1s very ex- 
pensive. 

Q. 10. Do you know what it costs to produce sherry by that 
process, as compared with the cost of producing it by the Searle 

process ? 
L99 A. I am satisfied that it would cost more, because the wine 
that is used for mixing Is very expensive. 

Q. 11. Do you know what “would be . fair manufacturer's profit, 
regardless of any royalty for the use of the patented process, for pro- 
ducing sherry by the Searle process to the amount of 48,009 gallons? 

The CX pense is covered at about three cents a gallon, the hnec- 
essary Cx pense. 


Mr. Boone: 


Q. 12. Suppose the Searle process was open to the public, and there 
were several manufacturers of sherry by that process, so that there 
was a natural, ordinary commercial competition in the business, 
could you state what would be a fair manufacturer’s profit for 
treating 48,000 gallons of wink by the Searle process? 

A. Five cents and a half would leave a very handsome margin. 
[am including in that expense. In other words, I would treat it 
for that money and pay all expenses myself. 

Q. 13. That leaves you two cents a gallon, net, for manufacturer’s 
profits ? 

A. Yes, sir. 


200 Examination-in- Chief of James J Searle Cll Be half of CLom- 
plainant. 


By Mr. DickINson : 


—s 1. You are the son of the patentee of what is known as the 
Searle process ? 
A. * sae 

0 2. At the time of your father’s death where, if at any place, 

was he conducting business ? 
434 Jackson street. 

. 3. What became of the tanks there? 

A. They remained there for some time, until the wine then under 
treatment was concluded. Then they were taken and stored in the 
Greenwich dock warehouse for the acconnt of the estate. 

Q. 4. What did you take them down for? 
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A. We took them down to save rent and heavy expenses that was 
going on. ‘There was no work going on, and we took them down 
and stored them. 

Q. 5. What became of these tanks? 

A. They were sold. 

Q. 6. Why? 
201 A. Because the probate court ordered them sold. 
Q. 7. They were part of the property of the estate? 

A. Yes, sir. 

Q. 8. To whom were they finally sold? 

A. The buyer aut the probate sale was Donald I, Tillinghast. 

: Q. 9. Did they come into your possession afterwards ? 

A. I bought them from Mr. Tillinghast. 

Q. 10. What did you do with them ? 

A. Held them for some time, until I found they were deteriorat- 
ing, and then I sold them to Mr. De Turk, after I found that there 
was danger of their warping. 

Q. 11. What conversation, if any, did you have with Mr. De Turk 
as to his use of the process ? 

A. I sold him the tanks and told him that I would personally not 
interfere with him in any use that he made of the process, and I 
would use my endeavors to prevent his being interfered with. He, 
of course, understood at the time that the tanks were my property. 

(). 12. With reference to the patent—the process ¢ 
202 A. He understood that if he used the process—and I un- 
, derstood the same—that personally I would not interfere with 
him, and that I would use my best endeavors to prevent his being 
interfered with. He understood that I made no claim to the patent. 


By the MAsTer: 


Q. 13. Did you, in fact, claim no interest in that patent? 
A. None whatever. 


Mr. DIcKINSON: 


Q. 14. How did you come to make any such statement to him ? 

A. I simply did it because I wanted to sell the tanks. 

Q. 15. Was there any reason why your guarantee of that kind 
was of any value? 

A. I could use my endeavors in case there were creditors of the 
estate or any one chose to prosecute him. I could have helped shield 
him; done what I could towards it; that would have been all—in 
case there may have been any suits for infringement against him. 

(). 16. Were you acting for yourself in these representations as to 
his right to use the patented invention ? 

A. There was no question about his right to use it; but 
203 + whatever conversation I had with him with regard to using 
it was entirely on my own account. 

Q. 17. This patent at this time was the property of the estate of 
John Searle, was it? 

A. Yes, sir. 
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(). 18. Who was the executor or administrator ? 

A. Sophia Searle was the administratrix. She was my mother. 

Q. 19. What authority, if any, had you to sell the patent or any 
interest in it or right to it? 

A. None; that was in the hands of the probate court. 

Q. 20. Has at ever been taken out of the probate court? 

A. No. 

Q. 21. How with regard to the use of this process? Did you ever 
have authority to dispose of that ? 

A. No authority at all. 

Q. 22. Did you do so at any time to anybody ? 

A. No; certainly not. Having no authority, I could not. 

Q. 23. What do you mean by the statement that there was no 

doubt that Mr. De Turk had the right to use it? 
204 A. I do not think I made any such statement as that. 
Q). 24. (The enswer to question 16 is read to the witness.) 

—. I didn’t mean that; that is not what I meant at all. It was 
a slip of the tongue, for that statement was not correct. I didn’t 
intend to make that statement at all. He had no right to use it. 
He had to take his own risk in using it. 

@. 25. What was it that you sold to Mr. De Turk ? 
A. The tanks, supports, and fixtures. 

Q. 26. Did you sell him any rights under that patent at all? 

A. No rights at all. 

Q. 27. Had you any authority to sell him any rights to that 
patent ¢ 

A. No. 

Q. 28. Prior to your father’s death did you have any practical ex- 
perience in the operation of curing sherry by that process ? 

A. Yes, sir; some. 

Q. 29. To what extent? , 

A. To the extent of being there in charge on several occasions, 
when I happened to be there when the man in charge was away. I 

relieved my brother occasionally. 
205 Q. 50. Your brother was the man who did the work during 
the latter part of your father’s lifetime ? 

A. Yes, sir. 

Q.‘31. Where is he? 

A. He is in San Juan, San Bonito county. 

(. 32. During your father’s last sickness and some time imme- 
diately after his death were you or were you not in charge of his 
business ? 

A. Not during his last sickness, but after his death I looked 
after it. 

Q. 33. You had access to the books showing the business in con- 
nection with this process ? 

A. Yes, sir. 

Q. 34. Was there any other business carried on in connection 
with it at 484 Jackson street? 

A. Towards the latter end there was a little done in shipping 
wines, but you could hardly call it at that place. The business, I 
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think, was done more at the warehouse. It was not in connection 
with this business at all. Some wines we shipped East, and for 
other parties than De Turk; but it was simply natural wine we 
shipped East, not cured wine. 

Q. 35. Do you know how much labor it took under the 
206 Searle process to conduct the process ? 

A. Yes. 

Q. 36. Do you know what the expense was per gallon for curing 
wine under that process? 

A. Yes, sir; 1t was something under three cents. 

Q. 37. I will ask you to figure it in two ways. First, without 
reference to the cost of the plant; and, secondly, with reference to 
the cost of the plant. 

A. I refer to the memorandums that I have taken from the cash- 
book. For one batch of wine, from 32,000 to 34,000 gallons, the ex- 
pense for firewood was $83.75; labor of one man about the place, 
at $50 a month, for four months, $200: water bill for four months, 
$16; extra labor for putting the wine into the tanks—I had it done 
by a hand-hoist, and the amount I was not certain of. I put it at 
the outside figure, $100. The chances are that that was twice 
what I paid. Those were all the expenses except the rent. The 
rent of the building was $100 a month—that would be $400. 
The plant, the tanks, and boilers, when new, including setting 

up and everything, cost $5,682.53. I calculated the 
207 interest on that amount for four months at 10 per cent. 

per annum, which amounts to $147.28. I have called the 
life of the tanks 12 years—that they would last 12 years—and | 
have taken four months at that rate, which would be three per cent. 
The value of the tanks alone was $2,928.02, which would make the 
deterioration of the tanks during the the four months $57.84; that 
makes a total of $1,034.87. Calling the average number of gallons 
turned out at one treatment 33,000, it would make the cost of pro- 
ducing each gallon 3.13 cents. 

Q. 38. Are there any other items of expense to be calculated in 
with that? 

A. I do not think of any. 

(). 39. In addition to this character of labor, how much time did 
you, as superintendent, have to devote to it? 

A. I would go over every day ; I have been there as long as three 
hours, but, as a general thing, | would go over and stay ten minutes. 

Q. 40. What would you do when you would go there? 

A. I would go and see that the wine was at the proper heat—that 

things were going on all right about the place. 
208 Q. 41. Were you conducting any other business at the same 
time? 

A. Yes: the warehouse business. 

Q. 42. Do you know what the percentage of evaporation was while 
you were operating there on Jackson street? 

A. No; I could not say that I know of the percentage; I didn't 
keep an account of it. 
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Q. 43. Did you have an account of the amount of wine that went 
into the tanks? 

A. No; there was a mistake made in putting the lot in, so we 
didn’t have any data which would show the evaporation of that lot ; 
on all previous lots the evaporation can be shown; tlre amount that 
went in and the amount drawn off can be shown—the amount that 
went in and the amount drawn off,and therefore the amount of 
evaporation. 

Q. 44. In whose handwriting are those books ? 

A. In my father’s. 


209 Cross-examination of JAMEs J. SEARLE by Mr. FREIDEN- 
RICH: 

Q. 1. Who has been the business manager of that estate since your 
father’s death ? 

A. My mother has been the executrix and I have done the work 
for her. 

Q. 2. You have attended every session that has been held in this 
suit? 

A. I don’t think I have lost any, but I am not positive. 

Q. You have counseled and advised your counsel for complainant 
in the case right along from the beginning to the end of it? 

A. Yes, sir. 

Q. 4. And since your mother’s appointment as executrix you have 
assumed for her the business management of the estate? 

A. I have done it: certainly. 

Q. 5. With her knowledge and consent and at her request? 

A. I don’t know that it is at her request. I don’t believe there 
was any request in the matter. I have done it with her knowledge 

and consent. 
210 Q. 6. And upon you father’s death you completed the cur- 
ing of the wine that wa; then in the tanks, and then you quit 
the business entirely and remo ved the tanks to the Greenwich dock 
warehouse, did you? 

A. They were removed some time after that. 

Q. 7. The tanks, you say, were sold to D. F. Tillinghast, and you 
bought them from him? 

A. Yes, sir. 

Q. 8. In pursuance of a previous understanding had with Tilling- 
hast, did or did you not have an understanding with Tillinghast 
that you were to purchase from him the tanks which he purchased 
at the probate sale ? 

A. Lasked Mr. Tillinghast to buy the tanks in for my account 
unless they went over a certain price, which was about six and a 
half cents a gallon. 

Q. 9. And the purchase was made accordingly ? 

A. And the purchase was made accordingly. 

Q. 10. And you paid him what he paid at the sale? 
211 A. I paid, I think it was, what he paid. 
Q. 11. Was any money actually passed between you? 

A. No; I think not. 
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Q. 12. Did you pay your mother before you sold the tanks to De 
Turk? 
A. Certainly. 

. 18. You actually paid her before you sold the tanksto De Turk ? 
A. Certainly; they were paid for long before. 

o 


. 


1. Paid by check ? 
. They were paid by check, I guess, or in cash. 

Q. 15. Did you or did Tillinghast pay for, the tanks when they 
were sold at the probate sale ‘4 : 
A. Tillinghast received the receipt and I advanced the money. 

Q. 16. You paid the money at the time to your mother, did you? 

A. I don’t remember whether it was at the time or within a few 
days afterwards. The money was passed afterwards over to her, 
shortly after. 

(.17. And then you sold them to De Turk? 

A. I sold them to De Turk some time afterwards. 

212 Q. 18. You knew the purpose that De Turk wanted to use 
them for, did you not? 
\. Certainly I did. 
Q. 19. Did your mother know that you were selling them? 
\. No; I don’t think she was in the country at the time. 
Q. 20. Did you inform her that you had sold the tanks? 
A. Yes: Linformed her that I had sold the tanks to Mr. De Turk. 
@. 21. When did you tell her that? 
A. I don’t remember when. 

Q. 22. Shortly after the sale? 

A. If she was away it was shortly after she returned. If she had 
returned then it was immediately after. 

(). 23. Your mother knew of the arrangement that your father 
had had with De Turk ? 

A. Yes, sir. 

(). 24. She knew he was a wine dealer in Santa Rosa ? 

A. Yes: she knew that he was a wine dealer. I don’t know 
whether she knew he was in Santa Rosa. 
Q. 25. You knew when De Turk bought them that it was his in- 


?. 
tention to treat sherry by the Searl process 4 
213 A. Yes, sir: | suppose SO. 
(2. 26. Those tanks could not have been used for any other 


“) 


purpose except for treating wine by the Searle process ‘ 

A. Oh, certainly; they could have been used for storing wine as 
well as any other tanks. 

(. 27. With the coils in? 

A. The coils could have been taken away. 

Q. 28. What became of the coils ? 

A. They were sold with the tanks. 

Q). 29. And it was your understanding at the time that he was to 
use the tanks for treating wine by the Searle process ? 

A. He could use those tanks for any purpose he chose to, and I 
would use my influence to protect him from any trouble arising 
from his use of them. 

Q. 30. What do you say he paid you? 

12—118 
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A. Six cents a gallon was the price mentioned on the bill, but the 
allowance I made brought it below five and a half cents. 

Q. 31. Did you use your influence with your mother not to prose- 
cute him ? 

A. No. 

(. 52. There was no occasion for it, was there ? 
214 A. I never mentioned it to her; she has never been in- 
formed of it, that I know of. 

Q. 33. Do you swear positively that when you sold the tanks to 
De Turk your mother did not know that he was intending to make 
sherry by the Searle process ? 

A. She did not know it from me. 

Q. 34. You told her that you had sold the entire plant, did you 
not? 

A. I do not know exactly what I told her about that; I know 
that I told her that I had sold the tanks; I know that I didn’t tell 
her what my arrangement with De Turk was. 

Q. 55. You knew all the while that he was using the Searle pro- 
cess ? 

A. Not of my own knowledge; I had never seen the tanks in op- 
eration. 

Q. 36. No efforts had been made to stop him from using it? 

A. No, sir. 

Q. 37. Why not? 

A. Because I have never seen him use them for treating wine; I 
was up there once when the tanks were being set up, but I have 
never seen them used. 

Q. 35. When you state that you would use your endeavors 
215 to see that he was not interfered with you knew that he was 
intending to use the Searle process ? 

A. Yes, SIV. 

Q. 39. Did you not from that presume or assume that he was 
-using it right along? 

A. I could not have assumed it at that that time. 

Q. 40. But didn’t you think he would put them up? 

A. I presumed so; yes, sir. 

Q. 41. Why didn’t you stop him using that process? 

A. What right had I to stop him? I had no rights under the 
patent. 

Q. 42. Didn’t you institute or cause to be instituted this suit— 
this suit against Dreyfus & Company? 

A. This suit was brought by my mother. 

Q. 45. Was it not brought at your instigation ? 

A. At my instigation. I told her to bring the suit. 

Q. 44. Why did you have the suit brought against them and not 
against any one else? 

A. That is my business, I think. If I choose to give her 
216 advice about sueing any particular person I suppose I am at 
liberty to do so. 

Q. 45. Did you not, at the time you sold these tanks to De Turk, 
assure him that he would not be interfered with in using the process ? 
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(Objected to by complainant as immaterial. Objection over- 
ruled.) 


A. No. I was not so foolish as to do that. 

Q. 46. Is your mother in town ? 

A. Yes. 

Q. 47. Has she been in the city all the time while this suit has 
been pending? : 

A. She has been out of time occasionally. She has been out of 
the United States during that time once. 


(Recalled, page 198.) 
(Continued, by agreement of counsel, to Monday, 22nd instant, at 
2 o'clock p.m.) 
217 Monpb AY, October 22nd, 1883. 
Present: Mr. Dickinson, solicitor, and Mr. Boone, of coun- 
sel, for complainant; Mr. Freidenrich, solicitor, and Mr. McKinne, 
of counsel, for respondent. 


Kxamination-in-( ‘h ue f of Julius Scott on Be half of Complainant. 
By Mr. Boone: 


Q. 1. State your name, age, place of residence, and occupation. 

A. My name is Julius Scott; my age, 41 years; my place of resi- 
dence, Healdsburgh, California, and I am a wine maker and distiller. 

Q. 2. What has been your occupation during the last five or six 
years ? 

A. Wine making and distilling. 

Q. 3. Where? 

A. In Sonoma county. 

Q. 4. What particular branch of wine making have you been in- 

gaged in? 
218 A. All kinds; common dry wines and sweet wines, sherry 
wines, and so on. 

Q. 5. Have you had any experience in the treatment of wines for 
manufacturing sherry ? 

A. Yes; I had a sherry house there. 

Q. 6. State what your experience has been—the amount of ex- 
perience. 

A. The first batch that I put in was between fifteen and seven- 
teen thousand gallons. 

Q. 7. How long ago was that? 

A. Two years, about, I think. 

Q. 8. State what mode of treatment you applied to the wines for 
the manufacture of sherry. 

A. It was a hot-house; I believe what is known asthe Estufa 
process. 

Q. 9. How many gallons of wine did you treat? 

A. I put in between sixteen and seventeen thousand gallons. 

Q. 10. How many did you take out? 

A. Between eleven and twelve thousand gallons. 
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(. 11. What became of the difference between eleven and seven- 
teen thousand gallons ? 
A. It leaked out and evaporated, and God knows what became of 
it; it was lost by the evaporation and leakage, besides spoiling my 
cooperage. 
219 Q. 12. How large a piace did you keep for that seventeen 
thousand gallons of wine? 
A. I forgot the exact size, but the building was large enough to 
put in twenty thousand gallons easy enough. : 
Q. 13. How many tiers of casks did you use? 
A. I had six hundred-gallon tanks, supposed to holdsix hundred 
and fifty gallons apiece ; and then I had some pipes and puncheons 
which would hold a hundred and sixty or seventy gallons apiece. 
Q. 14. In which vessels did the process work the best—in the pipes 
or in the tanks? 
A. I didn’t like either; the leakage was considerable in both. 
@. 15. (Q. 14 repeated.) 
A. I suppose in the pipes it worked better than in the tanks. 
(. 16. What was the building made of? 
A. A brick building, one story. 
(. 17. What was its cost ? 
A. I think somewheres in the neighborhood of twelve hundred 
to fifteen hundred dollars—somewhere along there. 
Q. 18. Do you know what a building of that character would cost, 
having a capacity to treat forty-eight thousand gallons? 
220 A. ‘That depends on material—where you get your mate- 
rial; if you get 1t right on the spot or have to ship it from 
other parts. : 
Q. 19. Supposing that the building was constructed at Healds- 
burgh ? 
A. A building of that kind—a rough estimate—I would say about 
four thousand dollars. 
(). 20. Does that include the furnace ? 
A. I guess so. I guess that would include the whole complete ; 
I think about that. 
Q. 21. What did your cooperage cost you ? 
A. | paid six or seven cents a gallon for the tank. It was oak. 
Q. 22. How long did the tanks last; for how many operations ? 
A. I think for the third batch they would want a new set of hoops, 
from my experience that I have had. The heads will warp consid- 
erable; they warp all to pieces every way, up and down and criss- 
cross. ‘The staves will stay quite well, but every batch, if you put 
in a new head, you had the same trouble by its shrinking. The 
sherry will leak through; you have to keep driving hoopsand work- 
ing away at the casks to try to stup leaks. 
Q. 23. You say that you have to have new heads every time and 
new hoops? 
221 A. Not new hoops, but you would have to have new heads 
pretty often. If 1 put a new head in, of course I have to 
build it over. I have to shape the staves and put in a head. I 
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know for making the first batch I had to take both heads out of the 
tank in order-to use them for other purposes. ‘The heads were com- 
pletely ruined. 

Q.24. How many men did you have employed about the estab- 
lishment? 

A. I always had a man at night to keep the fires up, and in the 
daytime the foreman was always there with me. We both looked 
to if in the daytime. 

(). 25. Who attended to the cooperage? 

A. This foreman and myself. 

(). 26. What was it that caused this shrinkage of the casks and 
the warping of the heads of the tanks? 

A. The heat, of course. 

Q. 27. The extraordinary heat—the heat in the room? 

A. Certainly. 

(). 28. How long did you continue the process, Mr. Scott, in order 
to cure or treat two batches of wine? 

A. That depends. The wine maker ought to know when it 

222 isready. It takes from four to six months. I think I had 

my wine in between four and five months in the sherry- 
house. 

©. 29. That 1s, you kept the heat up that time, did you ? 

A. Yes. Some wines it takes a little longer than other wines? 

Q. 30. Does the quality of the sherry depend to any extent on the 
length of time which it 1s treated ? 

A. By the same process you may make a perfect sherry wine in 
four months, and by the same process you can make a perfect sherry 
wine in six months. One is as good as the other. It depends upon 
the kind of wine you are putting in. You want to select the right 
kind of wine to make sherry out of. Every wine is not fit to make 
sherry. | 

Q. 31. Have you made any caleulation and can you state about 
what the expense would be per gallon of manufacturing sherry wine 
by the Estuta process ? 

(Objected to by respondent because it has not yet appeared that 
the witness manufactured more than one batch. Objection over- 
ruled.) 

A. No: I don’t remember the figures exactly, but I told you 

already that I put in between sixteen and seventeen thousand 
223 ~=—s gallons, and took out between eleven and twelve thousand 

gallons—you can figure yourself—and then we had to be 
there two or three hours in the daytime, and had to have a man 
there in the night-time. 

(. 32. Do you know anything about the Searle process of manu- 
facturing wine? 

A. No more than I have heard speak about it; had heard that 
the wine goes through a coil inside of the vat. I have seen wine 
made by the Searle process. Mr. De Turk, I believe, has used it. 

—. What wages did you pay the men employed about the 
establishment? 
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A. I paid my foreman two dollars and a half a day, and the night 
watchman, I believe, I paid a dollar or a dollar and a half; I don’t 
exactly remember. 


Mr. DickINson: 


Q. 34. Did you board them? 

A. No. 

Q. 35. Do you know what quantity of fuel was used in the treat- 
ment of one batch that you treated by that process—how much per - 
day ? 

A. It took about a cord of wood in a day of twenty-four hours. 

Q. 36. You say you have had no practical experience ‘in 
224 the treatment of wine by the Searle process? 
A. No, sir. 

Q. 37. Have you ever investigated the subject to find out the mode 
of operation, so as to be able to compare the Searle process with the 
Kstufa process? 

A. Of course, I have got a good idea of what the Searle process is. 
The heat on the inside won’t affect the cooperage, undoubtedly; the 
cooperage would last as long that way as if there was no heat applied. 

(). 38. How about the amount of evaporation in the Searle process, 
as compared with the Estufa process ; has your experience or investi- 
gation enabled you to make any comparison in that regard? 

A. No; from my experience I could not speak in that regard. 

Q. 59. Or your investigation ? 

A. No; I have not investigated that. 


Cross-examination of Jutius Scorr by Mr. FREIDENRICH: 


Q.1. How many batches did you cure by the Estufa process? 
A. One. 
(. 2. That was when? 

. About two years ago. 

(. 3. How long did it take you to cure that? 

A. I think between four and five months; it was subjected to heat 
that length of time. 

(). 4. You had never cured any before that time by the Estufa 
process ? ; 
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A. No. 
Q. 5. Never cured any since by that process ? 
A. No. 


Q. 6. Then, all the experience you have had in curing it by that 
process was during the time that you cured it at that time? 
A. Yes, sir. 
Re-examination by Mr. Boone: 


Q. 1. Why did you cease manufacturing sherry by the Estufa 
process ? 


(Objected to by respondents as immaterial. Objection overruled.) 
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A. I didn’t think it would pay to make sherry wine and lose as 
much as I did. One batch was enough for me; I didn’t want any 
more, 

Q. 2. Were you careful about the cooperage all the time? 

A. As careful as I could be. I was there day and night and all 
the time. 

Q. 3. There were two tanks in your cooperage. Where was 

it ? 
226 A. It was after my cooper mades these pipes. 
Q. 4. What investigation did you make regarding the Es- 
tufa process before you commenced using it? 

(Objected to by respondent as immaterial, irrelative, and incom- 
petent. Objection overruled.) 

(Ex. Respondents except.) 


A. I went to Napa and examined the sherry-house there of a man 
by the name of Joe—I forget his other name—as to how it was 
built, how many flues there were for the heat, and so forth, and 
found out all about it: examined into it as much as I could tind out 
there, and then went back and filled this one. 


By the Master: 


Q. 5. For what purpose was that building in which you treated 
sherry constructed ? 

A. For a hot-house to manufacture sherry in by that process. 

Q. 6. Was it intended for any other use as well? 

A. No other use. 

Q. 7. Did you use the building for any other purpose during the 
time of that treatment of the sherry was going on? 

A. No. 
22/ Q. 8. Give, as nearly as you can, an estimate of the cost to 
you of that sherry. 

A. I figured it at the time. ‘There was a loss of between five and 
six thousand gallons of wine, which is worth forty-five cents a gal- 
lon. That is what the large houses would pay for it here, provided 
it was a fair sherry. There was a loss of that five or six thousand 
gallons of that kind of sherry, besides iabor and fuel. The fuel cost 
four dollars a cord. 

Q. 9. What other duties had the night watchman besides keeping 
up the fire for the treatment of this sherry ? 

A. That is all I had him there for. 

Q. 10. Would you or not have employed him if you had not been 
treating this sherry ? 

A. I would not. 


Re-examination of JAMes J. SEARLE by Mr. Boone: 


Q.1. Upon your former examination you stated that you could 
and would produce the books of John Searle showing the expense 
attending the treatment of wine by the Searle process and the 
amount of evaporation. Have you found those books? 
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228 A. No; I have not the book showing the evaporation. 
Papers showing the receipts and drawing off of the wine I 
cannot find. 
(. 2. Have you made search for them ? 
A. Yes. I have searched every place that I had control over 
where they would be likely to be. I had the books when I moved 
from 434 Jackson street, and I believe I have seen the books since 
then, but I do not remember just how long ago, and now I cannot 
find them. 


Examination-in-Chief of John Searle on Behalf of Complainant. 


By Mr. Boone: 


@.1. You are the son of John Searle, deceased, are you ? 


A. Yes. 

Q. 2. Where do you reside? 

A. San Juan, San Bonito county. 

Q. 5. What is your business ? 

A. Tanner. 

Q.4. In what business were you engaged at the time of your 
father’s death ? 

A. Engaged in superintending his wine business, at 434 
229 Jackson street, in this city. 
Q. 5. About how long had you been so engaged ? 

A. I had been engaged for two years there. 

Q. 6. What was your business as superintendent in connection 
with the process ? 

A. I did everything to it; received all the wine, put it in the 
tanks, and attended to the process and took the temperatures, and 
did all that there was for us to do. 

Q. 7. How many batches of wine did you and your father treat 
by this patented process between the time that you commenced and 
the time of your father’s death ? 

A. I don’t remember how many we treated. 

Q. 8. Can you give us something of an idea? Was it one or more 
batches ? 

A. It was more than one, I think. 

Q. 9. Can’t you state something nearer than that? 

A. There was three that I know of. 

@. 10. What amount of wine was treated at each batch ? 

A. About thirty thousand gallons. 

Q. 11. Who owned the building in which this treating was car- 

ried on? 
230 A. I don’t know. It was a rented building. 
Q. 12. What rent did you pay ? 

A. We paid one hundred dollars a month, less twenty dollars that 
Mr. Curtis was to pay for his office. 

Q.13. That is, you sublet part of it for twenty dollars ? 

A. Curtis paid twenty dollars for the room that he occupied. 

Q. 14. Then the actual rent paid for the place for carrying on the 
process was eighty dollars a month ? 
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A. Yes, sir. 

(. 15. How many tanks did you have? 

A. Four at first, and then afterwards we placed two small one- up- 
stairs. 

Q. 16. They held about thirty gallons, did they? 

A. Yes, sir. 

YW. lif. Llow long did it take you to fill those tanks? 

A. If the wine came down all at once it would take less than a 
week to fill the four. 

@. 18. How many men did it require to do that work? 

A. It required one man besides myself to fill the tanks by the 
hand-hoist. 

Q. 19. How much did you pay that man per day ? 
231 A. Two dollars a day. 

Q. 20. How much fuei would it require per day to treat a 
batch of thirty thousand gallons? 

A. I could not state by the day exactly, but it would take about 
seven or eight cords of wood for the whole process the time of heat- 
ing. 

Q. 21. How long did the process run before the batch was con- 
cluded ? 

A. The time of heating was two and a half to three months. 

Q. 22. Can you state how much your wood cost you? 

A. I don’t know what the price of wood was. I didn’t attend to 
that part of the business. 

Q. 23. How many men did you require to look after the process 
after the tanks were filled and during the treatment ? 

A. It required nobody. I attended to that myself. I attended 
to the whole thing. 

Q. 24. Did you receive a salary for this? 

A. Yes, sir. 

Q. 25. How much? 

A. Fifty dollars a month. 

Q. 26. Did you find any difficulty in keeping the cooperage in 

order during the process ? 
232 A. No; there was no trouble at all. 
Q. 27. Did you ever have any leaks? 

A. No, except very slight ones, that stopped entirely in two or 
three days. 

Q. 28. Do you know the amount of evaporation which occurred 
during the process in treating thirty thousand gallons of wine? 

A. From four and a half per cent. to less than that percentage. 

Q. 29. How did that evaporation take place? Were the tanks 
open ¢ ; 

A. No; the tanks were all closed. 

Q. 30. How did the evaporation take place? 

A. By natural evaporation and sipeage into the wood, I suppose. 

Q. 31. Then it was the evaporation from the outside of the tanks, 
was it? 

A. From the outside, I should judge, mostly. 

Q. 32. Was the evaporation uniform with every batch ? 
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A. No; it was not; it was greater in the first batch; there was 
an accident and the head of one tank fell in. 

Q. 33. How much was the evaporation on the first batch ? 

A. About four and a half per cent.—less than five per cent. 
233 Q. 34. What was the amount of evaporation on all the 
other batches treated ? 

A. Three or three and a half per cent. It didn’t exceed three 
and a half per cent. after the first batch. 

Q. 35. Did it ever reach four and a half per cent. after the first 
batch was treated ? 

A. No. 

Q. 36. Then to what did you attribute the excessive evaporation 
of the first batch ? 

A. To having to handle the wine so many times. It had all to 
be drawn off from the first tank when the head fell in. 

@. 37. Did this accident oecur before or after the heat was applied 
to the wine? 

A. After. 

Q. 38. Do you know what the cause of that accident was ? 

A. The head was made too small by the coopers. 

Q. 39. It was not the fault of the process ? 

A. It was not the fault of the process. 


Cross-examination of JoHN SEARLE by Mr. FREIDENRICH: 


234 Q.1. When did you begin this process with your father? 
A. In 1876 or 1877. 

Q. 2. And you remained with him two years? 

A. 1 don’t remember the length of time I was there. 

Q.3. About how long altogether were you employed in your 
father’s establishment treating sherry by this process? 

A. Between one and two years. 

Q. 4. When did you begin ? 

A. In 1876 or 1877. 

Q. 5. And when did you quit? 

A. 1879. 

Q. 6. What time in 1879 did you quit? 

A. I don’t know. 

Q. 7. How long before your father’s death did you quit? 

A. T believe it was after my father’s death. 

Q. 8 What is the fact about it? Was it before or after your 
father’s death that you quit? 

A. It was after. 

Q. 9. And you remained there until the batch that was in the 
tanks was cured after your father’s death ? 

A. I don’t remember. 

Q. 10. Don’t you know that there was no more sherry cured in 

those tanks after your father’s death than the sherry that 
935 was in the tanks at the time of his death ? 
A. That was all I had anything to do with. 
@.11. You remained there until that batch was finished after 


your father’s death ? 
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A. I finished that batch. 

(2. 12. Did you go into this business in 1876 or 1877? 

A. I don’t know which year it was. 

Q. 15. Can you fix it with reference to the contract that was made 
with Mr. De Turk ? 

A. I don’t know anything about any contract. 

Q. 14. Then if you remained there until after your father’s death, 
in 1879, and you are in doubt whether you went there in 1876 or 
1877, it was not less than two years that you were in that establish- 
ment, was it? 

A. Yes; I believe it was less than two years. 

Q. 15. About how much less than two years? 

A. lam sure I could not say. 

Q. 16. And you remember of but three batches that were cured 
during the time you were there? 

A. There may have been more than that. I don’t remember more 

than three. 
236 Q. 17. Were the tanks filled during all the time that you 
were there, or was there a time when they were empty ? 

A. The only time they were empty was while we were waiting 
for wine to put in them. 

@. 18. About how long would that be? 

A. Not more than a few days. 

Q. 19. Now I understand you to say that it would take a week to 
fill the four tanks provided the wine was on hand, and that you re- 
quired the services of a man besides yourself. What was the fact? 
Did you have the wine on hand so as to be able to fill those tanks 
within a week? 

A. No. 

(. 20. How long did it take you actually to fill those tanks? 

A. That is more than | could say. 

Q. 21. Did you require the services of that man continually? 

A. No. 

Q. 22. Then you employed him only as you had wine there to be 
put into the tanks? 

A. That is all. 

(). 23. At the rate of two dollars a day? 

A. That is what I paid him—two dollars a day. 

Q. 24. You remember of but three batches that were cured 
237 ~=during the entire time that you were with your father in this 
establishment? 

A. That is all I remember. 

Q. 25. Who kept the books? Did you or did your father? 

A. I kept the books showing the wine received and what we drew 
off the tanks, and kept the temperatures of the wine also. 


Complainant rests. 


(Continued, by agreement of counsel, for taking of testimony on 
behalf of respondents to Thursday, 25 inst., at 2 o’clock p. m.) 
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THurspay, October 25th, 1883. 

Present: Mr. Dicixinson, solicitor, and Mr. Boone, of counsel, for 
complainant; Mr. Freicenrich, solicitor for respondent. 

Examination-in-Chief of Charles Kohler on Behalf of Respondent. 

By Mr. FREIDENRICH: 
Q. 1. What is your business? 

238 A. Vintner. 

Q. 2. How long have you been engaged in that business? 
A. Nearly thirty years. 
Q. 3. You are a member of the firm of Kohler & Frohling of this 


A. Yes, sir. 

Q. 4. What experience, if any, have you had in the treatment of 
sherries ? 

A. About three years ago I began to make sherry wine in Sonoma. 

Q. d. And have continued it from that day to this, have you? 

A. Yes, sir. 

Q. 6. Will you be kind enough to state to us the process by which 
you make it? 

A. I have got what the Spanish eall a “casa de sol,’ a kind of 
hot-house. Its dimensions are about twenty by fifty feet. It has a 
double wooden frame-work, and the sides are filled up with sawdust. 
The whole roof is slanting towards the south. It is made out of 
glass, and that glass is on the inside covered with black paint, ordi- 
nary black paint—stove-pipe blacking—because black attracts the 
sun more than the olass would without it. Itstandsonahill. It is 

protected against the northwest, and exposed to the heat of 
239 the sun from morning until night. The entrance to the house 

isa kind of an ante-chamber. There are two doors, and 
when you open one door you come into a small room about four feet 
long and twenty feet wide, the whole width of the building. There 
is a stove in that. and whenever the heat in the building goes be- 
low one hundred and ten degrees my men put 1n a piece or two — in 
the stove and put fire in it. There is a four-ineh pipe inside that 
goes all around the building on the inside which the heat from the 
stove goes through on the inside of the wall-of this building. The 
space on the whole inside of the building is filled up with casks. 

Q. 7. The heat is principally obtained from the sun through the 
roof? 

A. Yes; only some cold days and cold evenings we have a little 
fire. We fire up but little in the summer; only occasionally. 

Q. 8. You don’t undertake to keep up a fire in the stove ? 

A. No; only when the heat is below one hundred and ten de- 
grees. I try to keep it as near one hundred and twenty degrees 
Fahrenheit as I can. 

Q. 9. How long does it take to treat sherry by that process ? 
240 A. In three or four months the sherry gets reasonably 
good; of course, if you leave it in longer, the longer you 

leave it in the more rich sherry flavor it gets. 
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Q. 10. How long do you leave it in the tank ? 

A. Three to four months. 

(). 11. And then draw it off? 

A. Yes; I draw off four-fifths, but always leave a little remain- 
ing in it. 

(). 12. Are you familiar with sherry cured by the Searle process ? 

A. I had two lots of Mr. De Turk’s sherry—two different lots 
made by him, as he told me, by the Searle process. 

(. 15. How does your sherry after you draw it from your tanks at 
the end of three or four months compare in quality with the sherry 
which you purchased from Mr. De Turk and which he represented 
was manufactured by the Searle process ” 

A. I think my process is the better of the two. 

Q. 14. (Q. 13 repeated. ) 

A. It is better than that made by the Searle process. 

Q. 15. It has arrived at a better state of maturity in three or four 

months by your process ? 
241 A. Yes; partly that and partly it has not got the taste of 
the pipe that Mr. De Turk’s sherry has. 

Q. 16. Have you made a calculation of the cost of curing sherry 
by your process ? 

A. I have not made an exact calculation, but the cost is very 
little, if anything—only the work of pumping in the wine, and, 
occasionally, a man to do the work around the house. In a cool 
day he will look at the thermometer, and, if it is below one hundred 
and ten degrees, he will start a fire in the stove and put in a piece 
or two of wood. 

Q.17. You don’t require a man especially for that purpose ? 

A. No, sir. 

(. 18. The employees of your vineyard attend to it? 

A. Yes, sir. | 

Q. 19. How many men are required in pumping the wine into 
the tanks ? 

A. Well, I have generally got two men at it, and it generally 
takes them half a day, probably five or six hours; that ts all. 

Q. 20. How much do you treat at one treatment ? 

A. Between five and six thousand gallons goes in the hot- 
212 = houses at a time, as near as I can judge. 

Q. 21. Could you not treat a larger quantity by enlarging 
the building at very little more expense ” 

A. The work would not be any more except the pumping in and 
the pumping out. 

()..22. How does your process effect the casks in which you have 
the wine? 

A. It driesthem up a little and warps them a little more probably 
than the process of Mr. De Turk’s, but I have had the same casks 
in for two years, and I believe they can stand for five or six years 
longer. I put them in with plenty of hoops on them so that they 
‘“annot warp a great deal,and then we only take what we call “old 
soldiers,” and never take the best wooden casks for that, you know. 
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Q. 25. Can you give us an estimate of the cost per gallon of cur- 
ing sherry by your process ? 

A. Well, we calculate that, including evaporation and all, it will 
cost us between four and five cents a gallon in a time of from three 
to four months. It nay cost one season a half a cent more and 
another season a half a cent less. We always calculate that it 

costs five cents a gallon, and that is within the figure. 
245 I don’ think it will exceed five cents, including evaporation. 
Q. 24. About what evaporation is that? 

A. It is about seven to eight per cent. in three or four months. 
The evaporation, I think, is more with me than it is in the Searle 
process. 

Q. 25. Have yon made an examination of the Searle process 

A. Ihave seen the casks of Mr. Searle here on Jackson street 
while Mr. Curtis was in there, but I have never seen the whole 
thing carried through. 

(. 26. Have you studied the process at all? 

A. No: not the Searle process, | have not. Only the results. 

Q. 27. How do you know the results? 

A. Because I bought two lots of sherry wine that was treated by 
the Searle process. 

(). 28. When did you make that purchase * 

A. Probably a year ago, one lot; probably a year and a half ago 
the other lot. 

©. You know that from Mr. De Turk ? | 

A. I know that from Mr. De Turk, who bought, in fact, the whole 
of the machinery from Mr. Searle and moved it to his own place in 
sonoma. 


) 
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244 chased from Mr. De Turk and which was made by the 
Searle process compares with the sherry that you made by 

your process ¢ , 

A. In my opinion, it gets an unpleasant, metallic taste when 
treated by the Searle process. 

Q. 31. How does it compare in market price with the sherry that 
you made by your process 

A. If I could have bought the sherry cured on my principle I 
should have preferred it to that of Mr. De Turk’s. 

Q. 32. In selling the sherries was there any difference in the 
price? 

A. No; not much; about the same. | 


Q. 30. Now, I will ask you how that sherry that you pur- 


Cross-examination of CHARLES KOHLER by Mr. Dickinson: 


Q. 1. You have had this house in Sonoma for three years? 

A. About three years; yes, sir. 

Q. 2. How many batches of sherry have you made in that time? 

A. Generally two a year. We didn’t cure during the cold spell 
In winter. 

Q. 3. The method that you pursued, then, depends on the heat of 
the sun chiefly ? 
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245 A. Yes, principally. It is the old Spanish process. 

Q. 4. Is it used by any other person in this State? 

A. I don’t know. 

Q. 5. In the Searle process it wouldn’t make any difference 
whether the weather was cold or warm? 

A. It makes no difference; you can run it all the year round, but 
you can run our process, too, only you have got to use more wood. 

(. 6. In other words, you would have to depend upon artificial 
heat ? 

A. Yes, sir. 

©. 7. What would be the effect of an increase of the artificial 
heat upon your cooperage ? 

A. I think that my process warps the packages a little more than 
the Searle process. 

Q. 8. If you increased the heat would the warpage be still more? 

A. Yes, sir. 

(. 9. And the evaporation more? 

A. Yes; 1t would. 

(). 10. And the cost for attendants more ? 

A. No; only to just put the wood in the fire. 

246 QJ. 11. It would require more labor to keep the fire up? 

A. Yes, if Vou increased the heat, but there is no need of 
increasing it; it should not be over one hundred and twenty degrees. 
So soon as you put it over one hundred and twenty the quality of 
the wine will suffer. 

(). 12. On what do you base that remark ° 

A. Because if you make it much more than one hundred and 
twenty degrees the wine acquires a kind of smoky taste, and it don't 
give it as good a flavor. 

Q. 13. What experience have you had in the application of greater 
degrees of heat? 

A. | have got it only from hearsay. We never tried Lo fo over 
one hundred and twenty degrees; it may have been a degree or two 
OVCTr, 

(. 14. Have you had any experience in treating sherry by any 
other procéss except this that you mention? 

A. No, sir. 

Q.15. Have you tasted wine which had been treated with a 
greater degree of heat than one hundred and twenty degrees” 

A. | suppose the Searle wine is made with one hundred 
247 and forty degrees, if | am not mistaken. 

(. 16. Does that have a smoky taste? 

A. Yes; it has a little smoky taste anda metallic taste at the 
same time—an unpleasant taste; at least, those two lots that I got 
from Mr. De Turk had. 

(). 17. You knew Mr. Searle in his lifetime, did you? 

A. Yes, sir; I knew him well. 

(). 18. Did you ever taste any of the wine cured by him during 
his life? 


A. No: } don’t think I did. 


; 
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Q. 19. You conversed with him frequently, did you not, about the 
process? 

Yes, sir; very often. 

@. 20. You have been at his place t 

A. Yes, sir. 

Q. 21. When the works were in operation? 

A. No. Mr. Curtis made it at th: it time, and I thought when I 
made the first visit there that I was not received as freely as I would 
receive visitors in my place,and therefore I didn’t go into the place 
any more. 

Q. 22. When was this? 

A. That was probably five or six years ago ; [ think on Jack- 
245 son street; not that I was ill- treated, but [ was under the 
Impression as if visitors were not wanted there, and therefore 

I didn’t LO there any more, 

Q. 25. Did you se e Mr. Searle there? 

A. No, sir; I only saw Mr. Curtis there. 

(). 24. Didn’t Mr. Searle take samples of sherries made by his pro- 
cess over to your place and ask you to test it? 

A. He may have ‘done so, but I don’t remember it. 

Q. 25. How would your process work in a situation where it was 
exposed to all kinds of weathe 

A. If the building was tight from outside it would work well 
enough ifthe cold north winds were not blowing. 

Q. 26. Suppose it were so exposed to a cold north wind? 

A. It would only take more fire to get a certain degree of heat; 
that is all. 

QO. 27. Your first batch of sherry that you cured, what kind of 
wine was that‘ 

A. That was white wine made from the mission grape with some 
other grapes in it. I cannot tell exactly what wine it was now 
that was three yearsago; but we generally tried to get er sor atin. 
wines—heavy, very rich wines—made late in October or November, 

and if we couid get Hungarian grapes with it, or Fiherzagus, 
249 I would put them in with it. J occasionally could buy good 
grapes 1n Sonoma. 

(). 28. x ou mean wine made from good grapes? 

A. Yes; wine made from good grapes—made later in the season. 
It was prit incipally from the mission grapes, but | would blend it 
with other grapes that I thought would make a good sherry. 

Q. 29. Now, with reference to the first batch that you made, you 
chiefly used this white wine made from the mission grapes? 

A. In all the batches I chiefly used white wine made from the 
mission grape well matured; occasionally, for some batches, we 
mixed the Hungarian and liherzagus Tapes. 

Q. 30. In what pervertion ? 

A. Just as we had -t on hand: sometimes five, sometimes ten per 
cent. of those grapes 

Q. 51. This white wine, of what age was that? 

A. They was generally four, sometimes six months, and some- 
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times a year and a half old, but it never exceeded two years in age, 
because new wine would do almost as good as old wine for that. 

Q. 52. These other wines that you mixed with the mission grape 

Wines, were they more expensive ? 
250 A. Oh, not exactly—about the same price. They may 
have cost a cent or two more a galion, but not much more. 

Q. 35. About what was the cost or value of that wine when you 
put it into the tanks? 

A. From twenty to twenty-five cents a gallon. 

(). 34. Was it fortified ? 

A. Yes, sir; we fortified it up generally to eighteen per cent. ab- 
solute alcohol. 

(). 35. Before being fortified, what was it worth? 

A. From twenty to twenty-five cents. 

(). 56. After it was fortified, what was it worth ? 

A. We calculated every degree at ubout twocents. Generally the 
wines hold from twelve and a half to fourteen per cent.—these 
heavy wines, and they were fortified up to eighteen per cent., so 
that a wine fortified costs eight to ten cents more a gallon. We 
always in our calculations calculate the wine to be worth thirty-five 
cents a gallon when it went into the tanks inside of the hot-house 
before it was finished, and when it was finished we concluded it was 
worth forty cents. On that principle we have calculated for three 

years In making out our inventories. Some seasons wine is 
251 not quite as heavy as others. We have made white wine 
there that was over fifteen per cent. alcohol natural strength. 

(. 37. What difference did it make whether this wine came from 
the late grapes or from the early grapes? 

A. At the end of the season it has more saccharine matter and 
less acid, and the less alcohol it takes to fortify it. The later it isin 
the season the less acid it has, and we want to avoid acid in sherry 
wine. 


Mr. Boone: 


Q. 38. How long have you been acquainted with this process just 
described and called the casa de sol process ? 

A. We adopted it about three years ago the first time. 

Q. 39. How long have you been acquainted with the process ? 

A. I have heard about it fifteen or twenty vears ago, off and on 
from that time. 

(). 10. Did you ever see the process before you commenced prac- 
ticing it? 

A. No, sir; [I am the only man who uses it in this State. The 
others use all direct heat. 

(). 41. Where did you derive your information regarding the pro- 
cess ? 
202 A. From old reports from Spain, and also from parties that 

worked it that way. 

Q. 42. Where are those reports from which you derived your in- 
formation ? 

A. I don’t know. If Mr. Frowenfeld will go to my office and get 
14—118 
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a scrap-book in which I have those things entered, that will show. 
Whenever I read anything that isconnected with my business I cut 
it out and paste it in that book. If I remember right, it was cut 
from an article in the San Francisco “ News Letter,’ some years ago. 

Q. 45. Your house is built especially for that purpose, is it? 

A. Entirely. Yes, sir. 

Q. 44. You had to hunt a particular location for that house, did 

vou ? 
A. I just took the southern slope. In Sonoma, where this hot- 
house is situated, all the cold winds come from the north, and I took 
a hill that sloped from the north to the south, so that it is protected 
against the cold north winds. 

Q. 45. Then the heat which you apply is natural and artificial 
heat together, is it? 

A. Yes, sir. 

Q. 46. ‘To what temperature can you carry the heat in the room 

by the natural temperature, the heat of the sun ? 
253 A. About one hundred and twenty-five to one hundred and 
thirty degrees. i have had it that high, if [am not mistaken. 
If it gets too warm | open the door a little. I don’t want it over 
one hundred and twenty degrees. 

Q, 47. What is the maximum temperature there? 

A. It depends upon the heat of the sun, of course. I have got only 
a thermometer in the shade. I don’t take the thermometer in the 
sun. In the shade it varies from sixty to one hundred and five de- 
grees; sometimes it goes down a little in the winter, but in the 
summer it is one hundred and sixty degrees sometimes in the shade. 

Q. 48. Can you, from an actual temperature of one hundred and 
five degrees, obtain a temperature of one hundred and twenty de- 
grees in the house? 

A. Yes: I have got over that. The inside coating of black 
paint was put on after we found that we could not get heat enough 
without it. 

(. 49. How do you manage in the night-time ? 

A. Keep up a fire, put in a stick of wood or two; sometimes all 

the stove will hold. 
204 (). 50. You say vou first constructed the the building and 
tried it and found you could not get heat enough? 

A. No; | Say when the building was finished we had only a 
simple glass top on it, and we found it did not give us heat enough, 
and we then puta black color on the inside of the glass, knowing 
that black color attracted more heat. and we increased it consid- 
erably. | 

Q. 51. Did this article which you had read instruct you to put 
black on the inside of the roof of the building? 

A. No, sir; not if | remember. I only know that a pair of black 
pants are a great deal warmer than a pair of white pants. 

QO. 52. Would the process have been a success in that house with- 
out the interior being blacked ? 

A. Of course it would, but it would have taken ‘a little longer. 
You can make sherry if you only keep it at ninety degrees, but in- 
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stead of taking four months it would take a whole vear; it would 
take so much longer. Talking about the great heat, 1 can tell you 
one incidence. John A. Bauer, my brother-in-law, was there once 

when it was one hundred and five degrees in the shade. He 
20 suid, “It can’t be much hotter in the hot-house to-day ; let’s 

go in there and see.” And we went in there and remained in 
there about a half a minute, and the perspiration just poured down 
on both of us. 

Q. 55. Tlow long would it take to produce sherry at eighty de- 
grees ¢ 

A. I don’t know; but I should think about a year. 

Q. 54. How great a temperature could you getin that house with- 
out the glass being blacked ? 

A. That I don’t know. 

Q. 55. Don’t you know how much you did get? 

A. We increased it three or four or five per cent. more by the 
blacking of the top; I only know that it increased the heat, and as 
this blacking didn’t cost much we have kept it up ever since. 

Q. 56. Then if you followed strictly the description given in that 
article to which you refer as having been published in the “ News 
Letter ” 

A. (Interrupting.) I have studied a great deal theoretically and 
practically, and I had to take my experience to help. ‘That article 
didn’t say much about how the house was to be constructed. 

Q. 57. Could you or any other person, by simply following the 
directions contained in that article in the “ News Letter,” to which 
you have referred, have successfully made sherry wine without any 
additions or improvements of your or their own—I mean by simply 

following that article and nothing more? 
256 A. I believe that after reading that article without my own 
experience I could not have done it. 

(). 58. You did add material improvements of your own, did you 
not, after you had read this article, in constructing the building? 

A. If Lam not mistaken,this article says it is merely a hot-house. 

(). 59. You did add material additions of your own ? 

A. I only added such additions as a sensible man would to keep 
the heat in as much as possible. 

(. 60. Did you not make material additions to the description 
contained in that article referred to, such as the sawdust in the 
walls and the peculiar construction of the building? 

A. I don’t think that is in the article; [ added that as any sensi- 
ble man would, constructing a building for such a purpose. 

q. 61. And the blacking on the inside of the glass roof you added 
yourself ? 

A. Yes, sir. 

Q. 62. Does the article say how the stove should be arranged ? 

A. No; the article says nothing about the stove, if I am correct. 
On page 60 of the scrap-book, to which I have referred and which 
is now before me, there is an article in which this kind of a hot- 
house and this kind of treatment is spokenof. Itsays: “Others ac- 
complish the desired object by placing their wines in a kind 
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297 of il glass house, whe re the V are ex posed to the full heat of 

the aay. In the di iytime “a te per ature of L: 20 tol: 1) degrees 
is obtained, whic h, howeve r, becomes consid rab ly lowe red during 
the night.” When I saw that article I concluded that all night T 
would use a stove. [am satisfied that I have another article here 
11) this scrap-book on this same suby ct 

Q. 63. In your opinion, Mr. Kohler, and after having the expert- 
ence Which you have had in the treatment of wine by this process, 
could you practically in this climate treat wine in a house con- 
structed exactly as stated in that article ? 

| ‘ee see Why I couldn't. It only says “a glass house.’ 

Q. 64. I ask you if you simply foliowed _ article without any 
ad oo or improveme nts—c ould you practically make sherry wine 
by following that article’ 

A. I don’t know how stupid I would be. 

C). ¢ 65. What is your opinion of it; if you had no stove and no 
blacking upon the inside of the roof, but used simply a glass house 
and ) laced the wine In that hous Se, could you practically inake sherry 

wine by that process? 
258 A. Of course a man could, but he must use a little brains 
with it. It is the brain that sania it complete, and the brain 
on my part was worth something. 
~ Q. 66. Do you think you could have made sherry wine by that 
process, simply following the directions contained in that article, 
without using your brain? 

A. No; not unless I put the stove in. 

Q. 67. Then you have got to add something *‘ 
A. Yes; of course you have got to add something. I have stated 
that it was a double building and the sides filled up with sawdust 
in order to keep it warm day and might. By reading books nobody 
can make wine, but taking that and your experience together that 
is what enables you to do it. , 

@. 68. How — ld it be in the climate of San Francisco; could 
you mike wine by that process ? 

A. Yes; you could, only it would cost you more for heat. 

(). 69. Also more for rent, would it not? 

A. Yes, si1 

(.70. How about insurance; would you have to insure consider- 


ably ? 


‘ 


A. Yes; if you wanted to keep it insured. 
209 Q. 71. It would be a considerably greater expense to treat 
sherry by this process in this city than in the country, where 
you have it, would it not ? 

A. Yes; the expense in the city would be more than in the 
country. 

Q. 72. Do you know what temperature is used in the Estufas, as 
generally constructed, where the heat is employed slowly ? 

A. This article says from one hundred and twenty to one hun- 
dred and thirty degrees; that is what this article says; on anything 
used in — I could not say. 

Q. 73. Can you state, Mr. Kohler, what difference in effect upon 
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the casks would occur in a process where fuel was used to create the 
heat and the temperature was maintained at one hundred and twenty 
degrees and an Estufa such as you have, where the heat is also 
maintained at one hundred and twenty degrees, where the heat of 
the sun is principally used ? 

A. I believe the heat of the sun and the heat of a stove have about 
the same effect, as far as warping the casks is concerned. 

(). 74. The shrinkage would be about the same, would it? 

A. I think so, and the evaporation about the same. ‘There is 

another article in} this scrap-book which speaks much more 
260 ~—s explicitly on this subject, but I don’t know that I can find it; 
I have got the book so full. 

Q. 75. You say the evaporation in your process amounted to from 
seven to eight per cent. 7 

A. About that much; yes, sir. 

Q. 76. Did you make any practical test of that matter ? 

A. ‘That has been our experience in three years. The main point 
with a vintner is to find out what his material costs; if he don’t 
know what his material costs he can’t regulate his business or don’t 
know What profit tO charge, and we have made it our business to 
find out what the evaporation is. We have made calculation on the 
last two years, and, as we continue the process, we take 1t for granted 
that the evaporation Is about the same. 

(). 77. That has an exposure to the heat of about four months’ 
time? 

A. Yes; three to four months. 

(). 7S. How long does it take you from the heat of the sun to ob- 
tain the necessary heat to heat up the wine? 

A. I don’t know how long time it is, but where we pulp it in we 
roll it out in the sun and let the sun shine on the casks and warm 

ita little: We take all natural advantages that we Can; the 
261 ~~ wine is stored in a very cool cellar, and, in order to put it in 

the sherry-house, we give it the benefit of two or three days 
warm sun before we pump it into the casks In the house. 

(). 79. That requires considerable handling, does it hot V4 

A. Only rolling it; one man can roll twenty-five pipes in a day 
in the house the way we are arranged ; of course there is some hand- 
ling to do, but not a great deal. 

(). SO. After the wine is cured—that Is, after it has been subjected 
to the heating process for about four months—you say you then pump 
out a portion of the wine? 

A. Yes; we generally leave about twenty to twenty-five per cent. 
in the casks. 

Q. 81. What do vou do that for? 

A. It is an improvement on the second batch; that is the sedi- 
ment that contains the most aroma, and by leaving that in we treat 
the second batch so much quicker; it is by the Spanish called “the 
mother of wine.” 

Q. 82. Then, including the amount of wine which would be cured 
at one operation, you must calculate that you take out one-fourth 
less than the amount put in? 
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A. Yes; we always leave about one-fourth in the casks 
262 after the first treatment; we take out just what we put in, 
less the amount which has evaporated. 

Q. 83. Do you insure your building? 

A. I have my buildings all insured to about four or five per cent. 
of their value. 

Q. 84. What rate of insurance do you pay? 

A. In the country I pay one per cent.; in the city a little more— 
according to the building. 

(. 85. Your insurance covers this estufa building, does it? 

A. No, sir. 

Q. 86. Do you insure that building ? 

A. me. | | 

@. 87. Why not? 

A. Well, I take my chances on that. 

@. 88. Do you know whether or not that building would be in- 
sured by the companies at ordinary risks? . 

A. No; not at ordinary risks; they would charge more for it, be- 
cause the danger of fire would be greater there than elsewhere, 
although I had taken all precautions to prevent fire. 


Q. 89. Have vou ever applied for insurance on that building ? 
A. No, sir. 
Q. 90. Do you know what rate would be charged on a building of 


that kind? 
263 A. No; I have no idea; I don’t think that I have asked 
anybody that J have asked anubody, because in the winter we 
have not got it full; it is only in the summer time that we use it. 

@. 91. Do you pay particular attention to this process yourself, 
Mr. Kohler ? 

A. Whenever I am up there I always go in there. 

(. 92. How often are you up there’ 

A. Sometimes I go up once or twice a montiu, sometimes three or 
four times, and then for three or four months I don’t go up there at 
all—just as occasion affords and as my wife will let me go. 

@. 93. You are gradually learning more about the process ? 

A. Yes; though the process is very simple and very natural. 

Q. 94. Is it not a fact, Mr. Kohler, that wines treated by this heat- 
ing process are better the longer the heating process is kept up? 

A. Yes, sir. 

Q. 95. It is also true that heat will improve the wine, no matter 
how long that heat is continued ? 

A. Well, I suppose there must bea limit to all things; I don’t 
know. 

(. 96. I mean,if you should subject the wines to a heating 
264 process for a short time, the wines would be improved, would 
they not? 

A. Yes, sir. 

Q. 97. And then, in proportion to the length of time they were 
subjected to the heat, the sherries would be improved, would they 
not? 

A. To a certain extent; yes, sir. 


el 
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Q. 98. If you had kept up the heating process in your Estufa for 
six months, wouldn’t the wine have been better than it was after 
four months’? 

A. I kept a twenty-gallon package in there for about two years 
and a half, and that 1 could have sold at wholesale here at three 
and a half to four dollars a gallon. I had just one cask that was in 
there over two years—had the benefit of the heat all the time—nat- 
ural wine, and that improved so much. Some experts here tasted 
it, and they said I could sell that at three and a half or four dollars 
a gallon; it was such a fine quality; but I think if that had that 
much treatment in the Searle process you couldn’t have used it with 
those pipes that they had. 

C). Uo. But if the pipes were made of a material that didn’t dis- 
solve and injure the wine, then you think that if wine were treated 
by the Searle process for the same length of time it would be as good 

as that wine was? 
260 A. Yes, sir. 
Q. 100. What was the size of your tanks’ 

A. We have got packages in there now. We used to have pun- 
cheons that held about a hundred and e ight y gallons, the first thing, 
and then we got some casks that we got cheap from New York that 
held three hundred gallons, and we now put in a thousand gallons 
more than we did with the other pipes. We have rot two tiers of 
them—two lines of them. 

101. If five thousand gallons is tic Maximum amount that 
you have treated at one time, how many gallons of cured wine did 
you draw from that? 

A. All but about twenty per cent., less the evapo:ation. After the 
first treatment, if we put in fourthousand gallons we draw off about 
four thousand gallons, less what has been evaporated in the mean- 
time. When we can tell by knocking on the cask that the wine is 
down to a certain point in the casks we stop drawing it off. 

Q. 102. Do you find any difficulty with your cooperage ? 

A. Not yet; no, sir. Of course they warp a little and shrink a 
little. 

Q. 103. Do the hoops fall off at any time? 
266 A. They are driven on so well they can’t. I don’t remem- 
ber whether they ever fell off, but I suppose they are driven 
On again when they are refilled. 

Q. 104. Do you know whether or not those casks have been re- 
hooped ? 

A. Not rehooped, but my foreman may have driven the hoops on 
if they have become loose. 

(). 105. Do you know whether or not the casks have been fixed 
over a number of times? 

A. They were dried coming around the Horn, and staid five or 
six days there in the sun, and they were put up carefully, and I 
think that every year when they are put up they may require a 
little driving on of the hoops. 

(). 106. That vou don’t know anything about; that is guess-work ? 

A. Yes; I don’t know how that is of my own knowledge. 
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(). 107. Do vou know what your cooperage cost you? 
A. Yes, sir; about six or seven cents a gallon. Wedon’t take the 
best cooperage in there, anyway, you know. 

Q. 108. Do you know whether or not any establishment of the 
same kind as this one of yours is in use in the United States? 

A. I don’t think there is; | don’t know of any. 
267 (. 109. Is it a matter of general knewledge that this pro- 
cess can be used for that purpose? 

A. Not that I know of; but everybody knows that heat will do 
good to the wine. Pasteur has stated that in his book. Mr. Curtis 
has got a patent on an excellent machine for heating the wine up to 
a certain degree, and then it won't ferment any more. 

Re-examination of CHARLES KonLER by Mr. FREIDENRICH: 

Q. 1. If those casks had been frequently rehooped you would have 
known it by the bills, would you not? 

A. They have not been rehooped. [ know that. The hoops may 
have been driven on. 

(). 2. But Vou are quite sure that they have not been rehooped 
since they have been in the house? — 

A. They have not. 

Q. 3. So far as you understand, this is the old process used in 
Spain, is it net? 

A. Yes, sir; that is, the main part of it, the heat of the sun. All 
the improvements I made to it was that while in the cold nights I 

wanted to keep the heat, and I just put a stove to it. 
26S (). 4. You have not applied for a patent for that process, 
have you? 

A. (Laughing.) Not yet; no. 


Mr. Boone: 


Q. 5. Do you know whether or not no this process is ia use in 
Spain ? 

A. The heat of the sun is applied there, as I have read. Whether 
the heat from the stove is applied there I don’t know. 

Q. 6. Do you know that a house like this is used in Spain ? 

A. No; I don’t know. I never was in Spain. 
By the MAsTEer: 

Q. 7. What is the distinguishing quality of sherry wine ? 

A. Sherry wine is a wine that has been heated or has been allowed 
to stand a long time. IEf you don’t heat it you do not obtain this 
flavor—this nutty almond in the wine—unless you let the wine lie 
twelve or fifteen years. I have seen ordinary white wine that was 
made in Sonoma that was called fifteen years old that had a fine 
sherry flavor. 

Q. 8. Is age or the effect of age necessary to convert white wine 
into sherry ? 

A. Yes, sir. 

Q. 9. Is the application of heat to the wine necessary to produce 
sherry wine’ 
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269 A. It is not necessary, only it hastens the process. If the 
heat is not applied it will take a great deal longer time. 

Q. 10. What length of time as a minimum ? 

A. I don’t know. | judge cvenerally about fifteen years from the 
samples I have seen in California, and then these white wines must 
lie in a warm, dry place. 

Q. 11. What would be a fair manufacturer’s profit for converting 
white wine into sherry by your process ? 

A. I think on large quantities elglht to ten cents a gallon would 
be well eneugh, sav, from five to ten thousand gallons. If anybody 
wants to make a contract with me [ will put up a dozen such houses 
and I will do it for five cents a gallon and make money, if they 
will furnish the wine. 


Mr. Boone: 


Q. 12. That includes your expenses, does it‘ 
A. Yes. I will pay the expenses of working it, but they must 
deliver the wine into the house and I convert it into sherry. If 
they will put the wine in themselves and take it out themselves | 
will treat it for four months at five cents a gallon. 
Q. 15. If vou had a large establishment capable of treating a very 
lara quantity of wine, say forty or fifty thousand gallons of 
270 wine, could vou not treat it cheaper ? 

A. Yes, sir. I would make it for one or two cents less; of 
course to treat one batch or two batches it would not pay me to put 
up a building, but from the spring to the fall | could make money 
at five centsa gallon if the parties furnished the material and the 
labor—that is, with my particular apparatus. If I should furnish 
the labor to pump the wine in and out and furnish the fuel and 
labor during the treatment I would make a very good profit at 
eight or ten cents a gallon on the amount of wine that comes out of 
the house. 


KRramination-in-( ‘h le f of Ps M. ( ‘urlis Oil Bp. half of R spond. nt. 
By Mr. FREIDENRICH: 


Q. 1. You are the J. M. Curtis named in the contract between De 
Turk and Curtis and Searle in evidence ‘ 
A. Yes, sir. 
(). 2. I will ask you have you ever kept an account of the amount 
of evaporation of wine treated by that process? 
271 A. I have the account of the first heating tn the store on 
Jackson street under that contract by the Searle process— 
that is, ] have an account of the number of gallons that went in and 
the number of gallons that came out. The amount of evaporation 
was six and thirteen one-hundredths per cent. 

(). 3. That was the first batch treated under the contract? 

A. That was the only batch that I saw through under that con- 
tract. There was another one put on heating, but it was not com- 
pleted. : 

15—118 


114 BENJAMIN DREYFUS ET AL., &¢., VS. 


Cross-examination by Mr. Boone: 


Q. 1. Where was this apparatus when that was done ? 


Four hundred and thirty-four Jackson street. 

Q). 2. What had you to do with that process at that time? 

A. I delivered the wine to Mr. Searle and received it from him. 

Q. 3. Your statement here is based on the amount of wine that 
you delivered and the amount that you received ? 

A. Yes, sir. 

(). 4. Did you attend to the wine during the treatment ? 
272 A. No, sir. 
Q. 5. Do you know how that waste occurred ? 

A. Nothing further than it was considered a necessary waste. 

Q. 6. Do you know that the entire amount of difference was 
wasted by evaporation r 

A. I don’t know but that the wine was stolen. 

(). 7. You don’t know but there was an accident and some of it 
lost, do you? 

A. For the purposes of testimony, I don’t konw; for the purposes 
of my own conviction, | do know. 

Q. 8. Do you know that all the wine that you delivered went 
Into those casks ? 

A. I know as well as I know anything that fact. 

Q. 9. Do you know it? 3 

A. I know what was measured for going in, what was estimated 
to go in at the time, and I know how many pipes were received and 
how many pipes were emptied into these vats, and how many pipes 
were 

Q. 10. That is not an answer to my question. Do you know that 
all the wine you delivered to Mr. Searle went into those casks ? 

A. I know that all the wine they had in the store, four handred 
and thirty-four Jackson street, didn’t go into the casks. I know 

that some of it didn’t go into the casks. 
210 i. 3h. Bo you know that all of the wine which came out 
of those tanks was delivered to you? 

A. It was measured—— 

Q. 12. (Interrupting.) Do you know thatall of the wine that came 
out of the tanks was delivered to you? 

A. As well as I know that all that I suppose went in went in. 
As well as I know, for instance, that a cask that | gauged this morn- 
ing that was marked “ Daneri & Co.” is for Daneri & Company. 

Q. 13. Did you see the wine go into the casks ? 

A. A good deal of it. | 

(). 14. Did you see all of it go in? 

A. Probably not. 

Q. 15. Did you see it go out? 

A. A good deal of it. 

Q. 16. Did you see it all go out? 

A. Probably not. 

Q. 17. Then all you know is that you saw a portion of it go in 
and a portion go out? 

A. I know that. 


- 
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Re-examination of J. M. Curtis by Mr. Fretmpenricu: 


Q. 1. You were interested with Mr. Searle in this process ? 
274 A. Yes, sir. I was interested according to the terms of the 
contract. | 

Q. 2. When you say you know that all the wine delivered to 
Jackson street didn’t go into the casks do you base your statement 
upon that which you knew wentinto the casks—that is, referring to 
your estimate of six and thirteen one-hundredths per cent. evapora- 
tion ? 

A. I kept a record of the wine for the purpose of keeping the 
books for Mr. De Turk and myself upon the matter. I gauged all 
the wine sent down here by Mr. De Turk for the purpose of making 
sherry by that process. I kept the records of my gauges, and I had 
a page in my Invoice-book expressly devoted to that, in which ] 
have a eauge of every pipe, with the outage on each pipe as it came 
down. Out of one hundred and fourteen pipes received that first 
heating one hundred and nine only were used, I think. I prefer to 
refer to ny record to say that positively. There were five pipes left 
over, because it was more than the capacity of the casks. 

Q. 5. Do vou know that those one hundred and nine pipes went 
into the tanks? 

A. I know it as well as I know any business fact. 

(). 4. You were interested in the business at the time ? 
270 A. Yes; I have no reason to suppose that there was any 
sale or that any accident occurred. 

(). >. If there had been an accident during the period or any 
leakage would you have ascertained it? 

A. It would have been my duty to have known it, and should 
have been the business of Mr. Searle toinform meif he knew of any 
such thing. 

(). 6. And I understand you to say that you were present when 
the most of this wine was taken from the casks? 

A. I had my office in the same building and oecupied a pertion 
of the store myself. The wine was ail delivered up there at the 
store and pumped In, A rood deal of it I saw LO in, but much of 
it, I presume, I didn't. 

. 7. Was this the first batch that was treated there, so far as you 
know ? 

A. That was the first batch that was treated under this contract 
with Mr. De Turk and myself; that was the first batch treated on 
Jackson street. 


Mr. Bi IONE: 


Q. 8. How many casks or pipes were there at that place? 
A. Only four casks on the lower floor, and afterwards two were 
put up on the upper floor. 
276 Q. 9. How much did each of those pipes received from Mr. 
De Turk contain ? 
A. (Referring to book.) Fifty-five pipes, seventy-seven hundred 
and fifty-one gallons net. That wine was received from October 
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10th to October 12th, 1877. That went into one tank. The second 
tank contained seventy-seven hundred and one gallons; that of Mr. 
De Turk’s wine. ‘This wine was received from various sources, which 
I will have to explain as I go along. Out of those one hundred and 
fourteen pipes that I first mentioned to you I have accounted for one 
hundred and nine. Five pipes, containing seven hundred and forty- 
six gallons net, were leftover. October 19th to 27th, 1877, there was 
put in the third tank forty-nine pipes, containing sixty-nine hun- 
dred and fifty-four gallons, making seventy-seven hundred gallons 
in that third tank. In the fourth tank there were seventy-seven 
hundred and sixty-six gallons of De Turk’s wine. December 21st I 
received eight pipes of fortified wine. The entry in my book shows as 
the result of that first heating thirty-four thousand eight hundred and 
eighty-nine gallons, having an absolute strength of fifty-nine hun- 
dred and seventy-seven and sixteen one-hundredths gallons of ab- 
solute alcohol. 


Mr. FREIDENRICH: 


Q. 10. How many gallons did you take out? 

267 A. 1 received from Mr. Searle thirty-two thousand seven 
hundred and forty-one and one-half gallons, there being 

twenty-one thousand and forty-seven and one-half gallons loss. 

Q. 11. This thirty-two thousand seven hundred and forty-one and 
one-half gallons taken out was clear wine, was it? 

A. Clear wineand sediments. Thesediments were placed in casks 
by thems Ives for Si ttline, but if Was all estimated. 

Q). 12. Does it appear on your memorandum that the sediments 
were Included‘ 

A. I have it on my books how many gallons of clear wine were 
there. How many gallons were sediment and how much clear wine 
there was | could hardly tell. I can tell approximately ; and there 
was some six or seven casks of sediment—I presume in the neighkor- 
hood of one thousand gallons. 

(). 15. What became of those sediments ? 

A. The sediments were partially clarified and drawn off. About 
two or three puncheons of one hundred and fifty to two hundred 
gallons each was left in the store at the time I went out of the busi- 
ness. 


} 


Mr. Boone: 


Q. 14. Don’t you know, as a matter of fact, that there were eight 

hundred gallons of muddy wine left in those tanks, and 

278 that it was delivered to Mr. De Turk with the second batch 
that was afterwards delivered? 

A. I don’t know that that is possible at all, for the reason that 
April 24th the whole business was gone over, and they brought in 
the sherry account and the sherry account balanced for the sake of 
balancing the business with Mr. De Turk. 

Q. 15. That was simply for the first batch, was it not? 

A. Yes, sir. 

(). 16. There was a second batch, was there not? 
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A. There was a second batch treated, but I had nothing to do with 
that. 

Q. 17. Do you know whether or not there was any muddy wine 
left from that first batch ? 

A. Lam very certain there was not. 

Q. 18. Do you know whether there was or not ? 

A. I know, probably, better than anybody who says there was. 

(). 19. Do you know whether there was or was not ? 

A. I didn’t go into the tanks. 

Q. 20. Then do you know whether there was or not? 

A. As I have no recollection of looking into the tanks at all, I 
cannot say that I know certainly; but from other evidence I feel 
perfectly convinced of the fact,and I will show you the evidence. | 

know that there were a number of pipes of this wine that was 
279) of very thick, heavy, muddy sediment. This wine was clari- 

fied in those large tanks in which it was heated. The clarify- 
ing matter with the lees of the wine was put into small tanks and 
left to settle. There was one batch of about one hundred and fifty 
gallons drawn off, without any clarification at all. A portion of it 
was filtered and saved, whatever wine there was. If there had been 
any wine left in the big tanks at all it was left after this—a heavy, 
muddy, thick sediment that won't run through a faucet. 

(). 21. What did you do with those lees that were so thick that 
they would not run through the bung-hole? 

A. Some of the lees were filtered out, and I think some still staid 
in the casks at the time I left the store. 

(. 22. How much wine was delivered to Mr. De Turk at that first 
treatment and paid for at the rate of fifteen cents a vallon ? 

A. Twenty-five thousand and forty gallons were delivered to Mr. 
De Turk in the store. There were sixty-four hundred and eighty- 
four and one-half sold, and twelve hundred and seventeen, theoret- 
ically, remained but not actually remained. Mr. Searle was paid 
the lump sum of five thousand dollars without regard to what the 
quantity was, that being Suppose d to be within the figure or about 

the figure. 
280 (). 23. What became of that twelve hundred and seventeen 
gallons that vou say was reserved ? 

A. I didn’t say that it was reserved. I say that twelve hundred 
and seventeen gallons was received and entered, or sold at retail, or 
lost by deposit of ler ~F 

Q. 24. How about the sixty-four thousand eight hundred and 
forty-two and one-half gallons? 

A. They were sold. Twenty-five hundred gallons had been hy- 
pothecated to Dreyfus and Company, and the balance was sold and 
a part of it was supposed to be lost. 

(Continued, by agreement of counsel, to Wednesday, 14th inst., at 
10 o’clock a. m.) 
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WEDNESDAY, November 14th, 1883. 
At the request of complainants’ solicitor, communicated by tele- 
phone to respondents’ solicitor, further continued to to-morrow, 15th 
inst., at 10 o’clock a. m. 


281 THurspbAY, November 15th, 18838. 


Present: Mr. Dickinson, solicitor, and Mr. Boone,of counsel, 
for complainant; Mr. Freidenrich, solicitor, and Mr. MecKinne, of 
counsel, for respondent. 


Examination-in- Chief of Benjamin Dreyfus Vil Be half of Respond nt. 


By Mr. FREIDENRICH : 


(). 1. State your name, age, place of residence, and occupation. 
A. My age is Benjamin Dreyfus; I am fifty-nine vears old; I live 
in Anaheim, Los Angeles county, and I am a wine grower and 
wine maker by occupation. | 
@. 2. You are one of the defendants in this action and a member 
of the firm of Lb. Dreyfus and Company ? 
A. Yes, sir. 
Q. 3. How long have you been in the wine-making business and 
where? 
A. Since 1857, in California. 
(). 4. Have you charge of the vineyards of the defendants? 
282 A. Yes, sir. 
(). 5. Where are they i 
A. They are situated at Anaheim, Los Angeles county, and we 
are interested In vineyards in San Bernardino county on a ranch 
called Cocamungo. 
. O. Your braneh of the ar fendants’ business Is to attend LO the 
wine making? 
A. Yes, sir. 


Q. 7. And you live at the vineyards? 


A. I do. 

(). 8. Are you familiar with the process of making sherry ? 

A. lam. 

Q. 9. Has your house been engaged in making and dealing — 


). 
sherries ? 

A. Yes, sir. 

(). 10. For how long a period ? 

A. Il commenced to make sherry here in 1865—between 1865 and 
1866. 

®. 11. Have you continued the manufacture of sherries from that 
time up to, say, LSS0 7? 

A. Yes, sir: more or less. 

Q. 12. Have you during that time used more than one process? 

A. I have not, personally. : 

Q. 13. About how much sherry did you make per annum during 


that period, and particylarly for,say, five years prior to 1880? 
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283 A. I have not taken such a very close account of it, but | 
think we made from 1876 to 1880 in the neighborhood of 
fifty thousand gallons per annum, on an average. 

(). 14. Have you made any by this process since that time? 

A. I have not been here since, and do not know what was made 
here. 

(). 15. State the process which you have adopted and used for the 
manufacturing of your sherries and also the length of time that it 
took to make the sherry. 

A. We used to take four pounds of sugar to one hundred and fifty 
gallons of dry white wine, and we melted the sugar first thoroughly, 
and then we added wine to it and made it a liquor and put it into 
large vats and put other wine with it—various kinds of wine—in 
order to get a certain taste to the wine similar to sherry. We put 
it into large vats, say, of a thousand gallons each. We filled them 
up and cleared the wine afterwards. Within twenty-four hours 
afterwards we tasted it and took away from it or added other kinds 
ot wines, from which we got il eertain re sult The whole Process of 
clearing took about il week or ten day Ss. Th ‘ar aring Wis done by 
adding gelatine or isinglass with it and working it right through. 

The gelatine or isIneluss falls to thr eround and takes all 
284 impurities with it. Then it was drawn off into other casks, 
and it was then ready for the market 

Q. 16. What was the expense of manufacturing the sherry by that 
process ¢ 3 

A. From two and a half to three cents a gallon, that including 
everything except the raw wines; included the sugar, the gelatine, 
and the labor. 

(). 17. Are you familiar with the product of the process known as 
the Searle process t 

A. Yes, sir. 

(). 18. How does that sherry compare in quality to the sherry 
which was made by your process ? 

A. I like our sherry as well. We found as good a ma-ket for our 
sherry as we done with Mr. Searle’s sherry. 

(). 19. Was there any perceptible difference at all ? 

A. None that I know of. 

Q. 20. The one was, in your judgment, just as good California 
sherry as the other ? 

A. YS, Sif. 
). 21. And sold for as much in the market ? 
d 


A 


ame 


A. Yes, sir. 

Q. 22. Do you know Isaae De Turk? 

A. do. 

(). 25. Do you remember having any conversation with him 
285 in relation to the Searle process of making sherry. 
A. Yes, sir; we had several conversations together. 

Q. 24. I will ask you whether you did or did not say to Mr. De 
Turk that you were willing to pay John Searle fifteen cents a gallon 
for making sherry for you provided he would agree to make not to 
exceed fifty thousand gallons per annum, or whether you ever used 
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language to that effect in any conversation that you had with Mr. 
De Turk, or whether in any conversation you have had with him 
you stated that you were willing to pay or had offered to pay Mr. 
Searle fifteen cents a gallon for making sherry for you ? 

x. moO, wr: I never ni rp any conversation in regard to the prices 
of Mr. Searle’s sherry, — much he would make it for. All the 
conversation I did h: . regard to it was with Mr. Searle himself. 

(). 25. I refer to your eadeailan had with Mr. De Turk as to 
what Vol 1 he ad offer d to do with Mr. Searle. 

A. No, sir; I didn’t have any such conversation with him. 

Q. 26. Are you quite positive that you never did mention any 
such price to Mr. De Turk? 

A. Yes: [ am. 

. Zi. What makes you confident of it? 
286 A. Mr. Searle made she rry for us for seven and a half cents 
per gallon by his process. 

(). 28. When was that? 

A. It was some time in 1877 or 1878 perhaps; I don’t recollect 
exactly the time, but I remember very distinctly that I made the 
bargain wit h Mr. Searle rn)’ self, lf | could have Fol if made for 
seven and a half or eight cents 1 don’t believe I would tell a man— 
I know that I wouldn't tell a man that I would pay fifteen. 

29. Did you ever olle: rT LO pay Mr. John Searle fifteen cents a 
*vyou!l 


M 
| 
A. No. sir. 
() ov, And you never stated that or anything to that effect to Mr. 
De Turk ? : 
A. No; I don’t believe we ever had a conversation in regard to 
that. 


Cross-examination of BENJAMIN DREYFUS by Mr. Boone: 


¥. 1. When did you first commence to make sherry wine? 
A. I think it was between 1865 and 1866? 
). 2. Where was that? 
A. In San Francisco. 
Q. 3. Who attended to the business? 
A. I had some men employ d, and | inyself attended to it. 
Q. 4. As early as 1866? 
A. Yes, si 
Q. 5. 7 am many men did you employ at that time in connection 
with this process ¢ 
A. No men particularly employed at that time for that. Just as they 
had time I took workmen to attend to it. I generally had two at- 
tending to the melting of the sugar, to stir it so that it wouldn't 
burn. There was no particular men on employed to do that; whoever 
had time had to do it. 
Q. 6. The quality of California wine has improved considerably 
within the last ten or fifteen vears, has it not? 
A. Yes, sir. 
(). 7. What was the reputation of California wine at that time, as 
compared with the reputation at this time? 
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A. It didn’t have as good a reputation as it has now. 

Q. 8. All the wines which you sold then were inferior in quality, 
were they not, to wines sold now? 

A. Yes, sir; they were, with few exceptions. 

Q. 9. The quality of oles eines ISSO has been better than 
288 than that of wine that was produced in California before that 
time? 

A. Yes; I have no doubt. 

Q. 10. It is only recently that California wine has taken a high 
stand as a drinking wine ? : 

A. Since we have by COLNE accustomed more to make it and to treat 
it. The grapes which they use now are, perhaps, better adapted to 


the soil and climate than they were. Formerly most of the wines 
vere mission wines, and now they have various kinds of grapes. 
\. Ll. llow about the shipping of wines? Was the mount t of 


wine — ped from the State ; nything near What it has lien dt ring 
the la St wo or three years f 

A. No, - it was not. There was no such wine produced. 
(). 12. ahd did the ear! ly California wines collpare in the market 
with European wines—-Frenech wines? 
A. They « did hot COM pare very favor: ibly. 
). 13. It was hard to sell California wines at that time? 

A. Yes, sir. 

‘e 14. How is it at present, within the last three years? 

They compare very favorably. In order for the publie to ap- 
He clate a wine it Is necessary that they should first learn and be- 
come accustomed to its taste 
289 (. —. Wine improves by age, does it not? 
A. Some does: if it is made right it does. 


(). 16. It 13 not fit ce drink whi L} it Is first pore ssed out of the 
grapes, Is it? 

A. It is generally not drunk then. 

(). 17. It is not marketable wine ? 

A. No, sir. 

(). LS. It becomes more market table as 1t gets aged dloes it not ? 

A. Yes. sir 1 does W le, whi 1} Hi is first rade, Is not drunk 
generally ; age improves the quali ity 


©. 19. How long ought ordinary wines of all 
fore they are put on the market? 

A. It is generally shipped here in this country after it is six 
months old; sometimes they ship it sooner. 

(). 20. They even ship wine before it is fit for the market, don’t 
they ? 

A, A great many people do. 

(). ae And how long, as a general thing, Is it before it is hit for 
market, to be sent out to fill orders ?” 

A. When wine is thoroughly fermented and clear it is fit to be 
ship yped and can be used, because it bas rot no bad effects on a per- 
son any more. The only bad effect that wine has on a person is 


kinds to be kept be- 
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when it is not thoroughly fermented and has some sugar left 
290) in it; then it is very liable to c1ve people a headache; but 
when wine is thoroughly fermented it is fit for use in three 
months after it is made. 
(). 22. That is, it don’t injure any one? 
A. No. 
Q. 23. But could you sell it? Would a man who is producing 
wine sell it to his customers? 
A. Yes, sir. 
Q. 24. Would a producer pay the price for it that he would for 
old wine? 
A. No, sir. 


Q. 25. How long does it take wine, as a general thing—any ord1i- 


25. : , g 
nary wine—to arrive at its best condition ? 

A. It is a good deal owing to the nature of the wine. There 1s, 
for instance, some classes of wine that come under my observation 
which improves by age, and others don’t improve so much. 

(). 26. Is there not a cood deal owlne LO the conditions under 
which it is kept—whether the climate is dry or moist, whether the 
weather is cold or warm ” 

A. Wine generally keeps very well in an even temperature. For 
instance, In San 'raneisco, where it is near even all the year around, 
wine keeps pretty well; but where there is a dry, warm climate 

people keep their wine generally in cellars, where it is more 
291 moist and the temperature is lower. 
Q. 27. But if the tempereture is uniform and high the 
wine Improves faster, does it not, than when it is cold ? 

A. Yes, sir. 

(). 28. Is this sherry process which you mentioned as having used 
the one first practiced by you? What was the object of placing 
sugar in the wine? ! 

A. To give it more body. 

Q. 29. What do you mean by giving it more body? 

A. A sherry, generally, is a heavy-bodied wine. Our California 
wines have not got the body of wines which are made in Spain. 
They have got a certain grape there from which they make different 
wines from what we make. Our wine was too thin to make sherry 
of, and in order to give it more body—to make it a rounder wine— 
it was necessary to add more sugar to it. 

Q. 30. If the wine was evaporated wouldn’t that add body to it— 
if the water was evaporated out? If it was subjected to a process 
of evaporation would it not get body? : 

A. I don’t know whether it would or not. The water does not 

evaporate alone. ‘The evaporation is general. If you weigh 
292 wine, for instance, after it is through all fermentation and 

it weighs twelve per cent.; if you weigh it five years after, it 
weighs twelve per cent. yet In most instances. 

Q. 31. The clearing or refining of it does not affect its weight? 

A. lt does not, because we don’t use anything with it which 
might weaken it. After it goes through the refining process it 
might taste a little weaker, but that would be because of the impur- 


wee 


wee 
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ties being taken out. It don’t lose any of its alcoholic strength by 
clarifying. 

(). 52. The impurities which are removed from the wine originated 
in it, a part of that wine, did they not? 

A. Yes, sir. 

Q. 33. What experience have you had in evaporating wine? 

A, my ine generally evaporates by natural ev: (poration. 

Q. ; W hh: at experience have you had in artificial evaporation of 
lena is, suddenly or in a short space of time—producing such 
a temperature that the wine would evaporate quickly ? 

A. I have no experience in that. 

(. 55. Do you know what the result would be in such a case as 
that ? 

203 A. No, sir; I have never tried it, and do not know any- 
thing about it. 

Q. 36. The only thing you did in converting this wine to sherry 
was to place the sugar in the wine and stir it up? 

A. After it was dissolved; yes, sir. 

(). oi. And that the sugar was simply plac d in there to give body 
to the wine? 


A. he we used also a little flavoring with it. 
Q.5 W hat did you use flavoring for’ 
A. To aid it: make ) t similar Lo the sherry Paste. 


That is what Ou would Ci il doctors cl wine, is if 4 


é 
| aoa know that it is what you would call a doctored wine 
or not; everything that goes into it is perfectly natural. 

Q). 40. Still it is a doctored wine; it is made by adding to it out- 
side ingredients ? 

A. In making wine there Is sugar used often. Take, for instance, 
grapes which do not contain sufficient saccharine matter, and they 
use sugar with them In order to make them ferment. 

41. But they only use a small percentage of sugar? 
A. It is according to how strong they want to make the wine. 


24 Q). 42. They don’t use anything like the porportion of sugar 
that you used in making this sherry ? 
A. No. te 
(). 43. This flavoring which you put in there was something that 


was intended to give it a sherry Serer? | 

A. Purely. : 
Q. 44. The flavor of the wine, then, was obtained entirely from 
the flavoring and the sugar that you pul in there? 

A. Not entirely; it aided it. 

>. You say that immediately after putting in the sugar and 

the flavoring it was sherry’? , 

A. Yes, sir. 

Q. 46. Would it have been if you had not put in the sugar and 
flavoring ? 

A. No, sir; it would not. 

Q. 47. Then the sherry flavor comes entirely from the sugar and 
the flavoring? 

A. And from the wine we used. We use various kinds of wine, 
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and all of them combined aid in making it a wine similar to sherry. 
Of course, we use the sugar and we use the flavoring, and we use the 
various kinds of wines in order to obtain a better result. 
©. 48. Then it was the addition of these various substances that 
got the sherry flavor, was it not? 
A. Yes, sir. 
295 Q. 49. Then it is not what you would eall a doctored wine, 
in the common parlance of liquor dealers ? 
A. We don’t eall it that. 
, : id 
(. 50. Is it not, as a fact, a doctored wine ? 
A. There was nothing impure in it. 
Q. 51. That is not the question. Isit not what is cailed among 
liquor dealers a doctored wine ? 
A. It might be called so; I have never heard it by that name. 
Q. 52. In order to accomplish this process successfully you had to 
use special wine, did you not? 
A. I did. 
(). 55. You could not take any ordinary white wine from any 
grape and make sherry out of it by that process, could you? 
A. Oh, yes; I did. I used the ordinary mission wine. 
Q. 54. That is, you simply added that as one of the ingredients 
in the manufacture of the sherry ? 
A. Oh, no; that was the principal wine used. 
Q. 55. Could you take any white wine,and by means of this addi- Se 
tion of sugar convert it into sherry ? 
296 A. I could not. We had to have wine which was free of 
acid. We could not use wine that had too much aeid. 
Q. 56. Could you take a mission wine and, by simply adding sugar 
and flavoring, convert it into sherry ? 
A. I have, often. 
Q. 57. Without the mixture of any other wine? 
A. Yes, sir. 
Q. 58. Simply by adding the sugar and flavoring ? 
A. Yes, sir. 
Q. 59. Wouldn’t you call that doctored wine? 
A. I would not call that doctored wine. 
Q. 60. Would it not be, as a matter of fact, a doctored wine ? 
A. It might be called a doctored wine, but we never eall it so. ib i 


By tne MASTER : 


Q. 61. Are there any wines which you do call doctored wines? 
A. I don't know anything about them. 

@. 62. Did you ever hear of doctered wines ? 

A..4 have. 


Mr. Boone: 


(. 638. What class of wines was it that you heard called doctored 
wines ¢ 

A. I have heard of people making wine without having any grape a. 
juice with it? 


=o 


[a 
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297 Q. 64. So you consider any wine which has grape juice 


with it not a doctored wine, do you ? 

A. No; not always; they might use a little grape Juice. 

Q. 65. How much grape juice would you think was necessary to 
be used in order that it should not be a doctored wine? 

A. I don’t know anything about that kind of wines; I never 
made any. 

Q. 66. What becomes of the sugar when you put it into the wine? 

A. It absorbs; it is embodied with the wine. 

Q. 67. Does it undergo any chemical change in the wine? 

A. The wine is fuller bodied ; Ido not know of any other change. 

Q. 68. Is not the sugar converted into alcohol in the wine? 

A. No, sir; not that sugar. 

Q. 69. Is not any sugar when it is dissolved and put into wine 
converted into aleohol? Is not that the chemical change which 
akes place? 

A. I don’t believe that that change takes place in the sugar; I 
believe that the alcoholic strength is taken away from the sugar after 

it is burnt; it does not contain so much alcohol any more. 
298 Q. 70. State how you prepared your sugar for putting into 
that wine. 

A. We put it into a kettle and stir it up under a slow fire until it 
is almost burnt’; a person can smell when it is burnt. 

Q. 71. Then you convert the sugar almost into caramel, do vou? 

A. Yes; almost; it is almost as dark as caramel. 

Q. 72. Then it is not sugar when you put it into the wine; it Is 


a kind of caramel, is it not? 


A. No; it is not sugar when we put it into the wine; it is In a 
liquid state. 


Mr. McKInNNE: 


Q. (3. You eall that burnt sugar, do you? 
A. Yes, sir. 
Q. 74. The character of the sugar is changed ; it is like caramel? 


4 
A. Not quite as dark as caramel. 
75. Then another result which you obtain from placing that 
burnt sugar in the wine is to color the wine, Is 1t not? 

A. It colors the wine a little. 

. 76. Brings it to the color of sherry t 
A. Yes, sir. 
Q. 77. That is the object of burning it, is it not, to get it to that 
color? 

A. I don’t know that that is the object. 
299 Q. 78. You could not get that color if you did not burn 
your sugar, could you? 

A. Oh, yes; you can get the color; you can let it burn more and 
make it. darker. 

Q. 79. I say the object of burning the sugar is to get the wine to 
that color? 

A. Yes; and to give it body. 
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Q. 80. If the sugar was not burnt to that color could you make 
sherry wine by the addition of sugar and flavoring extracts ? 

A. I have never tried it; i don’t know what. it would make; per- 
haps it would set the wine to fermenting, and that it would take a 
very long time to be fermented. 

Q. 81. You know of your own knowledge, don’t you, that you 
have to get 9 sugar colored to make sherry by that process? 

A. Yes, S] 

Q. 82. And if you don’t get the color either by burnt sugar that 
you would have to add some other ingredients to get it to that color? 

A. Yes, sir. Well, we have wine, for instance, that is almost a 
sherry color; I don’t think it is quite necessary to have burnt sugar 
with it, because you can take wine of a dark color and it would have 
been the same color as sherry without the addition of sugar. 


By the MAsTer: 


Q. 838. What is your chief object in adding that sugar? 
A. To vive it body. 


UU Mr. Boone: 


). S4. — chief object is to convert the wine into sherry, is 1t not? 

A. Yes, sl 

(). Sd. But it is not sherry after you put the sugar in; you have 
to adi 1 some extracts to clve if flavor, don't you t 

A. Very often we add something to it to mIx It. 

(). 86. And then you have to mix different wines together to get 
the proper result? 

A. Yes, sir. 

Q. 87. What would be the result if you should attempt to mix 
your wines together, and the wines should happen not to be of that 
character which make a sherry; you would spoil your wines, would 
you not? 

A. Undoubtedly. 

Q. 88. What strength is wine made by that process when it is 
ready for an 

A. It contains from sacar n to eighteen per cent. of alcohol. 

Q. 39. “9 you add any alcohol to the wine during the process? 

A. I do. 

(. 90. You have not mentioned that before, have you? 

A. I have not. 

Q. 91. How much alcohol do you add to the wine? 
501 A. That is owing to the alcoholic strength of the wine. 
lor instance, you have got wine alah contains fifteen per 
cent. alcohol, and you only add one or two or three per cent., accord- 
ing to the strength that you want to make your wine. The less alco- 
holie strength the wine has that you use the more alcohol you need 
to get it to a certain strength. 

(). 92. Then you have got to test your wine to get the strength, 

and then add alcohol to get the desired strength ? 


A ' Yes. S] + 


~—e 
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Q. 93. What is the strength of wine before you commence the 
treatment of it to convert it into sherry ? 

A. I have used wine already which weighed from fourteen to fif- 
teen per cent., but the majority weighs sometimes twelve or thirteen. 
We generally select the heaviest wines we can find. 

Q. 94. If the wines were light you would have to use a very much 
larger proportion of alcohol, wouldn’t you ? 

A. Yes, sir. 

Q. 95. Then you have got to bring it up to about eighteen per 
cent., have you? 

A. Generally it weighs that much when it is shipped. 

(). D6. What kind of alcohol do you use in this process ¢ 


o02 A. I used to buy cologne of spirits. 
QO. 97. What is the result of adding cologne of spirits to 
wine? 


A. It vives it much more aleoholic str neth. 

(). 98. How long have you ke pt wines mad by this process 

A. I didn’t take no particular notice of it. I haven't kept it for 
no great length of time. 

@. 99. Do you know whether or not it improves with age ‘ 

A. It does. 

Q. 100. How do you know ? 

A. Well, I have had it, for instance, for a year or so, and I found 
an improved wine. I found an improvement in it after 1t was made 
six months. 

Q. 101. Don’t you know, as a matter of fact, that alcohol in that 
form added to wine would, in the course of time, turn it to whisky 4 

A. I have not found it so. 

Q. 102. Do you not know, as a matter of fact, that wine made in 
that way, by the addition of cologne of spirits, wo.'d deteriorate, as 
a wine, from the very moment it was made as loug as it was kept? 

A. No, sir. 

~Q. 103. Have you had any experience in that regard ? 
303 A. Undoubtedly I have. 
(). 104. Just state the extent of your experience. 

A. I kept wine made in that way from six months to a year, and 
I found it was invariably better after it laid for some time than it 
was when it was first made. 

Q. 105. Was anything done to that wine in the meantime? Was 
any wine added to it or was there any change in its ingredients? 

A. No. 

(). 106. Then the longest you kept it after it was made Is a year? 

A. About that. 

(). 107. Might not have been that long? 

A. Might have been a little less; might have been a little more. 

Q. 108. Do you know what that wine would be five years after it 
was made ? 

A. 1 do not. 

().109. The ordinary old method of making sherry wine is to 
make it and allow it to stand for a number of years, is it not? 

A. I am not so very well acquainted with that, but the ordinary 
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way of making sherry in Europe is where they have got a basis for 
making wine for sherry uses. ‘That basis of sherry is allowed to be- 


come very old, and then they use other kinds of wine and mix with 

this in order to make sherry. 

304 ©. 110. That is a mixed wine? 

A. Yes, sir. 

Q. 111. Do you know what is meant by the cold process of mak- 
ing sherry? | 

A. The one that I use. 

Q. 112. What is the natural process of making sherry wine? 

A. I have only that from hearsay. We had an expert from Spain 
to make sherry for us, and he explained that tome. He explained 
that in Spain they had this basis of sherry and used that. That 
basis is allowed to he for a century almost, and according to the 
quality of wine that they want to make they would use the quan- 
tity of that basis. The finer the quality of the wine the more of 
that basis of that wine they use. 

Q. 118. You never made wine by that process, by mixing this 
basis of the wine with other wines? 

A. I have been doing that for the last four or five years. I have 
got some basis of wine that I use for that purpose. I have made 
wine of that and shipped it to our house. 

Q. 114. Do you know what the nature of the change which wine 
undergoes by allowing it to stand for a great length of time for the 
manufacture of sherry wine? 

A. No; I have not sufficient knowledge. This chemical change 

in the structure of the wine which is made by allowing it tolay. 
30D (). 115. Yes. 
A. It generally improves it. 

Q. 116. The wine ripens, does it not? 

A. Yes, sir. 

Q. 117. When you add your ingredients to the wine does any 
such chemical change take place in the wine as takes place when it 
is allowed to stand fora great length of time and undergo its own 
change? 

(Obj. Objected to by respondent and withdrawn.) 


Q. 118. When did you stop making sherry wine by this process 
you have described? 


By Mr. FRowWENFELD: 
A. We are still making it, and in about the same quantity as 
ever, and have made about the same quantity right along. 


(). 119. Then when you used the Searle process you made about 
double the usual quantity of sherry wine? 


By Mr I ROWENFELD: 


A. Yes; I should judge so. The business has increased right 
along. The making of it by the Searle process didn’t cause us to 
quit making it by this process. 7 

Q. 120. Do you know anything about the Searle process ? 


ee 


| 
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A. I have been to his house, but I never inquired into it. 
Q.121. Which was the most expensive process—that or 
yours. 
306 A. I don’t know. Mr. Searle’s process was higher, from the 
fact that we could make it for three cents, and Mr. Searle we 
paid seven and a half cents. 
Q. 122. It is very much more expensive to make it by the Searle 
process, 1s 1t? 


A. Yes, sir. 
Mr. DickKINson: 


Q. 125. Mr. Dreyfus, how long did you know John Searle, now 
deeeased ? 

A. I think I made his acquaintance in 
them two years. 

Q. 124. Was that when you first met him? 

A. Pe rhaps [ met him before that, but | don’t recollect distinctly. 
[ had no business with him before. 

Q. 125. You knew John Searle very well in the latter years of his 
life, did you not? 

A. I got very well aequainted with him; yes. 

(). 126. You used to talk with him a gyreal deal about his process, 
didn't you ¢ 

A. Noa, sir. 

(). 127. Did you have any conversation with him? 

A. Oh, yes. He was telling me about his process, that he had it 
in tanks, and so forth. At that time he had an establishment 
away out of town, and he invited me to go out there, but | never 
was out there to his place; but wnen he came to Jackson street | 

used to pay visits there whenever I passed by there. 
oO07 (). 128. He never made any sherry wine for you on Jack- 
son street, did he? 

A. | believe he did. 

AQ. 129. | want Vou to be careful about that—did he? 

A. I know we sent wine out to his house; I don’t know where it 
was: ‘The draymen took it out to a distance; I know that. 

(). 130. Don't you know as a matter of fact that no wine was made 
for you at the Jackson street house? 

A. We got wine from the Jackson street house and we paid for it. 

(). 131. From whom did you buy it? 

A. We had the ageney; that was it. We had the agency of Mr. 
Searle’s sherry made by him; we shipped the wine. 

(). 132. Do you mean to say that you shipped wine for John Searle 
himself, or was it for Mr. De ‘Turk ? 

A. It was Mr. De Turk’s wine; Mr. Searle made it. 

Q. 133. What quantity of wine did you send out to Mr. Searle to 
be converted into sherry for you? 
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1876 or 1877, between 
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A. I think he made us twice sherry, or more ; perhaps five or ten 
thousand gallons altogether—not over that—at two or three differ- 
ent times within four or five months, or six months. 

Q. 184. How came you to send this wine out there; what were 

the circumstances ? 
308 A. Mr. Searle made all his sherry at that time out there. 
(. 135. Do you mean to say that he was carrying on a reg- 
ular business of curing sherry at that time? 

A. I don’t know what business he done, but he made that sherry 
for us out there. 

Q. 156. Was he doing a regular business at it or was he experi- 
menting, testing his process? ° 

A. It was not an experiment any more, beeause he took our wine 
and said that he would make sherry out of it. 

Q. 157. Had he ever experimented with any of your wine? 

A. I didn’t give him,any to experiment with, I don’t think. 

Q. 155. Did you not contract with him for the curing of this 
wine ? 

A. I did. 

Q. 159. And what price did you pay ? 

A. Paid seven cents and a half. 

(). 140. You are sure of that? 
A. I am. 
(). 141. Seven cents a gallon was all that you ever paid for any of 
that which he made: toat Was the highest price that you paid ? 
A. Yes, sir. 
Q. 142. Your books will show that transaction, will they not? 
| 


A. I have no doubt. 
309 (Demand for books.) 


Mr. Dickinson: We will ask to havethe books produced showing 
the account with John Searle relating to the curing of this sherry. 

Q. 145. Did you have any negotiations with Mr. Searle after he 
moved to the Jackson St. house? 

A. I think I sold him some angelica wine. 

Q. 144. Are you quite certain about selling Mr. Searle any wine 
after he moved to Jackson street ? 

A. I am. 

(). 145. You did sell him wine? 

A. Yes, sIr. 

®. 146. To what extent? 

A. Nota great deal. 

Q. 147. What kind of wine was it? 

A. Angelica. 


Mr. FREIDENRICH : 
Q. 148. What is this paper now shown you? 
A. It is a bill by Mr. Searle against B. Dreyfus and Company for 


preparing sixteen hundred gallons of wine. It is dated April tenth, 
1877. 
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Q. 149. I will ask you if that is for some of the sherry wine which 
you say was made by Mr. Searle for your house? 
310 A. Itis. This is the original bill rendered to us by John 
Searle. 

Q. 150. What is the check now show you ? 

A. It is a check upon the First National Gold Bank, issued bv B. 
Dreyfus and Company in favor of Jolin Searle, bearing date April 
sixteenth, 1877, for one hundred and twenty dollars, payable to 
Jolin Searle or order. That is a check issued by our house on the 
day it bears date. 

Q. 151. Was this check in payment of this bill? 

A. Yes, sir. 

Q. 152. Was this check paid by the bank ? 

A. Undoubtedly. It was returned to us as paid. 


(Stip.) It is admitted by complainant that the endorsement of 
John Searle upon the back of the check referred to is the genuine 
signature of John Searle. 

(d.e.) The bill and the check above referred to, Ex. 1 & 2, are 
introduced in evidence by respondents and marked, respectively, 
“ Respondents’ Exhibit- 1 and 2.” 


I 

(). 153. There were other batches cured for you besides for which 
this check is a payment t 

A. I think there was one or two more. 

(). 154. Are you certain as to that? 

A. I think there were one or two more. 
ol] (J. loo. Can you tel] whethi r the other Was cured before or 
after this batch ? 

A. cannot tell: perhaps the oth r was done before. 

(). Lob. You are positive that there were LWO batches besides this 


A. One or two more, I think. 

(J. 157. What did you pay for the other batches? 

A. The same price as this. 

(). los. Have you the bills for them ° 

A. I don't know where they are. 

(). 159. There would be a book account aside from these bills, 
would there not ” 

A. I have no doubt; yes, sir. 

Q. 160. I will ask you if this batch referred to in the bill just put 
in evidence was not cured by Jolin Searle for you for the purpose of 
showing what he could accomplish, the quality of wine which he 
could turn out? In other words, was uct this a test lot—a single 
tank full eured by Mr. Searle for the purpose of showing you what 
he could do, what quality of wine he could make? 

A. Very likely it was. 

Q. 161. And about this time, and before he finished his Jackson 
street arrangement there, were you hot negotiating with him with 

regard to making a contract for the curing of wine for you? 
ol2 A. Oh, yes; we talked the matter over very frequently. 
Q. 162. Had a great many talks about it, did you not? 
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A. Yes, sir. 

. 163. This wine referred to in this bill just introduced in evi- 
dence was cured upon McAllister street ? 

A. I think so. 

Q. 164. That is, it was not cured on Jackson street ? 

A. No. 

Q. 165. When he went to Jackson street that was an entirely new 
establishment ? ; 

A. Yes, sir. 

Q. 166. The tanks and everything were all new ? 

A. I don’t know whether he—may have—moved the old tanks or 
not. 

@. 167. Did you not go to the place uptown where he was cur- 
ing it? | 

A. No, sir; I was upstairs on Jackson street once. 

Q. 168. You were never in his factory until it was on Jackson 
street? 

A. No, sir; I came to that establishment almost every week. 

Q. 169. Did you have any talk with him at all as to the quantity 
of wine that you were willing to have cured by his process at any 
price ? 

A. No; we always spoke in general terms about this wine. We 
didn’t speak about any certain quantity. Perhaps it was men- 

tioned that he could cure, I believe, thirty-five thousand 
old gallons at a time: 

Q. 170. When he went over on Jackson street that was the 
first time that he had ever undertook to make a business of it, was 
it not? 

A. Yes, sir. 

(). 171. This other place he had was more for the purpose of ex- 
perimenting and finding out what his process would do? 

A. I believeso. He made sherry before out there. I don’t know 
if he experimented with it or not. 

Q. 172. He did not make it in large quantities out there, did he? 

A. No; he didn’t make it in large quantities. 

©. 173. It was not floated on the market and hedid not have con- 
tracts with anybody to furnish the wine, did he? 

A. He said to me that he furnished several people with sherry. 

Q. Who else did he furnish with sherry besides you? 

A. I don’t know. [le sold it to liquor houses here. 

Q. 175. Do you know of his having cured wine for anybody else 
but yourself—that is, for any wine-house in that establishment on 
McAllister street ? 

A. No; I do not know that. 

014 Q. 176. And he had not manufactured, to your knowledge, 
any large quantities? 

A. No; I don’t think he did. 

Q. 177. When he moved on Jackson street he started in the busi- 
ness and you and he were negotiating. What was said between you 
as to the price for curing wine over there? 

A. We talked once about it, that we should furnish it and be in- 
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terested in the proceeds—in the profits. We had various conversa- 
tions in regard to it. There was really no price spoken of at that 
time. We always spoke about the wine, either that we should have 
the profits or that we would take the agency for it and sell for him. 

Q. 178. You never made any contract with him at all, did you, 
either to take the agency or to share the profits? 

A. No, we did not, because while we were speaking of it Mr. De 
Turk had arranged with him. 

Q. 179. Was anything said between you as to the yuantity of wine 
which the market would bear at that time per annum? 

A. No; we thought there was a good demand for sherry. 

Q. 180. You were making at that time about fifty thousand gal- 
lons a year by your process? 

A. Yes, sir. 
O15 Q. 181. Did you have any difficulty at that time in dispos- 
ing of that quantity of fifty thousand gallons a year? 

A. No, sir. 

@. 182. And would the market stand more than that? 

A. Yes; oh, yes—that is, we never run short of it, but there was 
no great surplus in the market. 

Q. 1838. How much would your sales of sherry average during the 
five years from 1875 to 1880? 

A. I don’t know. 

Q. 184. Would they amount to upwards of fifty thousand gallons 
per annum ? 

A. Yes; we sell more than that. 

Q. 185. After he went on Jackson street could you get sherry 
made by Mr. Searle before he made the contract with Mr. De Turk 
for seven cents a gallon ? 

A. I did not ask him for any more; we only spoke in relation to 
going into the business. 

Q. 186. Did he ever offer to make it for that price after he got to 
Jackson street ? 

A. No, sir; we never spoke about the price there; we only spoke 
in general terms how we would arrange it to make sherry. 

@. 187. At the time that you furnished this wine from which this 

sherry was made for you, what knowledge had you as to 
316 whether wine could be cured by this process or not? 
A. Mr. Searle gave me a sample of what sherry he made, 
and I judged from that. 

(). 188. Is there a difference in wines from making sherry? The 
wine is different made from the same kind of grapes coming from 
different parts of the State, is 1t not? 

A. I can’t say that it is; I have used wine from Los Angeles 
county and I have used wine from Sonoma county, and both of them 
were well adapted for it. 

@. 189. Were they alike? 

A. Not exactly alike. 

Q. 190. This wine which Mr. Searle showed you; do you recollect 
where he procured the wine from from which that was made? 

A. No, sir. 


154 BENJAMIN DREYFUS ET AL., &¢., VS. 


Q. 191. Was there no conversation between you as to that? 

A. Yes; he spoke to me once in regard to the wine which he re- 
ceived from the Lake Vineyard Company, in Los Angeles county. 

Q. 192. What kind of wine was it that you furnished him ; where 
was it produced ? 

A. There was a part from Los Angeles county and part from 
Sonoma. 

Q. 193. Was anything said between you as to its being an exper- 

iment to some extent with this wine, as to whether it would 
317 make sherry as well as the wine which he had used ? 

A. No; there was nothing said in regard to an experi- 
ment, because I showed him the wine which I was going to furnish 
him. He was at our place, and he told me that he thought it 
would do. 

Q. 194. Do you know what Mr. Searle charged Mr. De Turk for 
curing wine ? 

A. No, sir. 

Q. 195. Did you never hear ? 

A. No, sir; I don’t know anything about the contract between 
Mr. Searle and Mr. De Turk or the price that Mr. De Turk was to 
pay. 
Q@. 196. In anv of your conversations with Mr. Searle did Mr. 
Searle ever mention to you the price that he was willing to cure 
wine for—the time of your negotiations with him ? 

A. No; he never spoke about the price. 

Q. 197. He might have mentioned to you the price at which he 
was willing to cure wine for you under his process? 

A. No, sir; not after he got in Jackson street. 

Q. 198. Dir d you ever ask him what he was willing to do it for? 

A. No, sir; I never did. We always spoke in regard to making 

the wine that both would be interested. 
o18 Q. 199. Will, you examine your books and the old bills at 
your office in order to ascertain whether you furnished any 
wine to be cured by Mr. Searle’s, or whether you have any more 
bills from him? 

A. I will do so. 

Q. 200. I will ask you whether, at the time you arranged with 
Mr. Searle to cure this batch that you have produced the bill for, he 
had ever told you what it cost him to do it? 

A. I don’t remember that any observation was made of that kind. 
I think that the more wine we gave him to make the less we would 
have to pay for it. 

Q. 201. How came you to give him the sixteen hundred gallons 
and no more? 

A. I think that he only had room for so much. 

¢ 203. Only had capacity to cure that amount? 

That he had a batch alre ady, and he had so much more room. 

O. 204. Why did you think that if you gave him more wine he 
would cure it for a less price? 

A. Because he could-do it much cheaper. If we could have sold 
the wine right along we would have given him constant work. 
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319 Q. 205. Did you not inquire of him as to whether or not 
he could do it cheaper? 

A. I did not; I was perfectly satisfied to pay him that price. 

Q. 206. Sixteen hundred gallons was not a very large amount in 
your business, was it? 

A. It was not. 

Q. 207. If you were satisfied to pay him that price, did you un- 
dertake to get any more cured for that price? 

A. After this we had these conversations with regard to making 
sherry together, and we never spoke of the price. We spoke of the 
sherry making in general terms—in relation to making it in large 
quantities. 

Q. 208. You never suggested to him that you were willing to pay 
him seven and a half cents to continue to make sherry for you ? 

A. I have no doubt that I have. 

(). 209. Are you pretty sure that you did? 

A. If. stated it to him I am pretty sure I meant it. 

210. And he didn’t accept it? 

A. He made the arrangement with Mr. De Turk, and for that 

— he didn’t make any more for us. 
. 211. Why were you willing to pay him seven and a half cents 
a pe to cure this wine when by the, process you had it only cost 
you two and a half to three cents ? 
O20 A. We had less trouble with it. We were not fixed to 
make it, and from the sample which he showed me it was of 
a very excellent quality ; | had great faith in it. 

Q. 212. Was there any difference in its quality from that made 
by your process ? 

A. Yes; it was better than that made by our process, from the 
—. which he showed me. 

Q. 213. But after that sample, did he ever have any wine that was 
as good as that sample ? 

A. Oh, yes; he did. He had very good wine after that. 

Q. 214. The wine made by his process is superior, then, to your 
wine made by your process with burnt sugar ‘ 

A. I have never tested it aftera year. The young wine that he 
made by that process didn’t have much advantage over ours; but 
the wine which he gave meas a sample was certainly superior to the 
wine which we made. The sample wasold; he had made it a much 
longer time before. 

Q. 215. Now I will repeat the question. If you were willing to pay 
him seven and a half cents a gallon to.cure wine, why were you 

wiiling to do so, when for two and a half cents or three cents 
321 a gallon you could bring the wine to the same state as regards 
age? 

A. I considered it a very fair wine, and we could use more of it. 
I could not make a large quantity of sherry except we fixed up dif- 
ferent from how we were fixed up. Moreover, we were in a house 
at the time where the smoke injured everything in our establish- 
ment, and I did not want to annoy the party which rented from us 
by hc ving so much smoke, and so forth, there. ‘They were annoyed by 
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the burning of the sugar, and I wanted to avoid it; and Mr. Searle’s 
sherry really turned out to be a very fair article, and we could use 
so much more, for we could put more in the market. 

Q. 216. It was a good deal better than your sherry, was it not? 

A. It was. 

(. 217. At the same age? 

A. Not at the sameage. It was pretty near the same at the same 
age, but it improved after a short time. 

Q. 218. More than yours did? 

A. Perhaps it did. I never had any of mine returned. He had 
some returned after it was shipped, and that was very good. 

Q. 219. You cured your- in about ten days and by his process it 

took about four months. When that wine was cooled, after 
O22 going through his process, it was then in the same condition 

as regards age as yours was after the week or ten days, was it 
not—that is, it was made into sherry ? 

A. Yes, sir. 

Q. 220. At that stage it was the best wine? 

A. Mr. Searle’s was better. 

Q. 221. From that time on which wine would improve the faster— 
Mr. Searle’s or yours? 

A. It only was wine which Mr. Searle had shown me which he 
had shipped for an experiment, [ presume, and it was returned to 
him and he had it back again. Our wine which we shipped we 
never had any samples returned. I[ don’t know how our- turned 
out, but what we had in the cellar the wine was perfectly good. 

Q. 222. You have been in the wine business a long time ? 

A. Yes, sir. 

Q. 223. You Enew that the process by which he cured wine was by 
heating ? 

A. Yes, sir. 

Q. 224. It was not by the addition of flavoring extracts or other 
things? 

A. No. 

Q. 225. Don’t you know which of those two wines would improve 
the faster or be the better at the end of five years—this wine which 

he cured or this wine which you cured by doctoring it? 
320 A. If I had the wine before me I could say which was the 
best, but I have not tasted any of it. 

Q. 226. Don’t you consider yourself an expert in the handling of 
wines and as to their qualities? 

A. I have got experience in the wine trade. 

(). 227. In your opinion, which of those wines would be better at 
the end of five years—your sherry or Mr. Searle’s sherry cured by 
his process ? 

A. I can’t tell which would be the best. 

Q. 228. You are unable from your experience to form an opinion 
upon that question ? 

A. Yes, sir. 

Q. 229. In other words, you could not form an opinion upon a 
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4 proposition of that kind unless you had the wine before you and 
{ could taste it? 

f A. Yes, sir. 


Q. 230. This Searle sherry was then worth four to four and a half 
cents a gallon more to you than the wine you cured yourself. You 
were willing to pay that much more for it? 

A. I was willing to pay that much more from the fact that we 
were in an establishment where we annoyed people by making 
smoke ; in fact; their goods were damaged by the burning of the 
sugar. 

Q. 231. Could you not have conducted your business outside of 
that building ? 

A. No; we could not very well; it was the only place which we 

had to do business in. 
o24 Q. 232. Could you not have secured another place as well 
* as Mr. Searle could have some other place? 
A. No, sir; we could not very well. | 
Q. 233. Was it necessary that this sugar should be burnt in this 
establishment? 
A. It was necessary. 
Q. 234. Could it not have been burnt in a candy establishment 
and brought there ? 
A. We did not wish to show other people our business. 


ide Q. 235. You made all the sherry that you used for your own 
house in that way that you have described, did you? 
y A. Yes, sir; we did at that time. é‘ 
(. 236. And had since 1865? 
A. Yes, sir. 


Q. 237. And you continued to do it after Mr. Searle started his 
process, didn’t you? 
A. We made wine by this process afterwards. 
Q. 238. You made all that your business required right along up 
to 1880 ? 
A. Yes, sir. 
Q. 239. What is the healthier of those two wines? 
A. I think that both of them are equally healthy. Thereis noth- 
ing wrong in the process which I made sherry by. 
325 Q. 240. I understood you to say that the fermentation of 
the wine works off the sugar in it? 
“ A. Yes, sir. | 
Q. 241. And when that is gone you can drink the wine without 
fhaving the headache ? 
“ ‘ A. I didn’t relate to the sugar which is burnt. 
Q. 242. But the natural sugar in the wine, you can work that out 
"Lines. ? 
. Yes, sir. 
Q} 243. From the sugar that you burnt, is that quality entirely 
burnt out which would produce headache ? 
| Aj I have no doubt, because the wine don’t ferment then any 
<< mofre. 
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Q. 244. The wine that is doctored, then, is, in your opinion, just 
as healthy as the wine which is cured without any additions ? 

A. We never call this doctored. It is fully as good. I don’t call 
it doctored. 

Q. 245. Do you drink wine yourself? 

A. I do. 

Q. 246. Which would you prefer for a steady diet on your table— 
wine which had not any flavoring extract added to it, and had not 
any burnt sugar added to it, and which had not been mixed up 
with other wines—would you prefer that kind of wine, or would you 

prefer wine that had those things added to it? 
326 A. I don’t drink any other wine except plain wine which 
is fermented. I never drink any wine which has any addi- 
tion of sugar or anything else; no artificial wine. 

Q. 247. What is the fla avoring extract used ? 

A. The flavoring extract is oil of almonds. 

Q. 248. Is not that a composition ? 

A. Not that I know of. The oil of bitter almonds is poisonous, 
but it is used in such very small quantities that it is hardly per- 
ceptible in the smell in the bouquet. We do not use any bitter- 
almond oil. The oild of almonds which we use is not poisonous, [| 
think. 

Q. 249. Is that the only name that it has—oil of almonds? 

A. I don’t know it by any other name. 

Q. 250. That is the only flavoring extract used, is it? 

A. The only — which I have used. 

Q. 251. Where was that oil of almonds which you used procured— 
where did you purchase it? 

A. I don’t know. There was a man used to come around; he 
manufactured it at the Presidio; quite an old gentleman; I don’t 
remember his name. I used to buy an ounce or two ounces of it. 

We used but very little of it anyhow, very seldom. 
O27 Q. 252. Instead of oil of almonds, was it not a flavoring 
compound, and not oil of almonds alone? 

A. No; [I invariably bought it for oil of almonds. 

Q. 253. Did you use to buy flavoring extracts from Herman and 
Company, on Sacramento street? 

A. No: I don’t remember that I did. 

Q. 254. Have you got any of that compound around the place 
now? 

A. No; this man used to make the different kind of flavors, and 
he came to my place and he made that for me especially. I tone 
him that I wanted it for flavoring. He seemed to be a very good 
chemist, and he said he would make it for me. It was made :of 
almonds. 

Q. 255. Was it all almonds? 

A. That is what he told me. He said it was the oil of almorads. 

Q. 256. All you know is what he told you? 

A. Of course. 

Q. 257. Did you have any examination of it made yourself to find 
out whether you were using a poison ? 
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A. No, sir; I didn’t. I tasted the wine very often during the pro- 

cess of making it, and I never felt on my tongue the least incon- 
venience. 
328 Q. 258. Can’t you put a deadly poison in wine in such 
small quantities that it will not effect the person until after- 

wards? 

A. I have no doubt that that can be done. 

Q. 259. Do you know where that man is? 

A. Ido not know. The last time I was here Isawhim. I have 
not been here much lately. 

Q. 260. Do you know where we would be likely to find him? 

A. Ido not. If I should meet him in the street, and you would 
give me your address, I would send him to you. 

(. 261. Was he a soldier? 

A. No; he was achemist. He always told me that he lived at 
the Presidio. 

Q. 262. Did you ever go out to his place? 

A. No; he used to come in with a few little bottles. 

Q. 263. And he told you that it was oil of almonds? 

A. He did. 

Q. 264. And you never had any examination made to see whether 
or not he told you the truth ? 

A. No, sir; I did not. 

Q. 265. It accomplished the purpose for which you wanted it, and 

you were satisfied ? 

329 No answer. 


Re-examination of BensamMin Dreyrus by Mr. FREIDENRICH: 


Q. 1. What do you mean by an artificial wine? 
A. Artificial wine is a wine made from other ingredients except 
grapes. 


sy the Master: 


Q. 2. Would you include that sherry which you made under the 
head of artificial wines? 

A. I do not. 

By Mr. FREIDENRICH: 

Q. 3. Do you know whether the wine from which the Searle 
sherry is made is fortified at all by adding alcohol to it? 

A. Yes, sir; I think Mr. Searle’s wine is fortified, too. I know 
our wine when I gave it to him I fortified before I gave it to him. 

Q. 4. Are you sufficiently familiar with that process to be able to 
say whether the wine produced by that Searle process is or Is not forti- 
fied while it is passing through the process before it 1s put into the 


tanks? 
330 A. It is fortified by adding to it spirits of some sort or 
other. 


Q. 5. The purpose being to bring it up to about seventeen or 
eighteen per cent. ? 
A. Just as people want it. 
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Q. 6. And in that respect there is no difference between the cold 
process which you have adopted and the Searle process, so far as 
fortifying 1s concerned ? 

A. No, sir. 

Q. 7. When you speak of wine improving by age do you refer to 
the sherry which is made by either the Searle process or your pro- 
cess? 

A. I mean all kinds of wine improve by age. 

Q. 8. Do you regard the sherry produced by either process as a 
first-class wine? 

A. No, sir; I do not. 

Q. 9. A California sherry has a reputation of being very poor 
wine, has it not? 

A. It is inferior to fine imported sherry. 

Q. 10. And when you speak of winesin this country which were 
produced since 1880 being better and improving every year do you 
include in that category the sherrv wine? 

A. I do. 

Q. 11. Do you include the wine produced by either the wine cured 

by Mr. Searle or by your process or by the estufa process? 
301 A. By any process. I have never tasted sherry made in 

this country by any process that came up to sherry like 
Duff Gordon or Gonzales or Spanish sherries. 

Q. 12. But, when you speak as to California wines improving for 
years, do you refer particularly to the best sherries? 

A. No, sir; I speak of the improvements of all wines. 

Q. 15. The improvement in the sherry would be due to the im- 


provement in the wine itself before it went through the process of 


converting it into sherry? 

A. Yes, sir. 

Q. 14. And also the improvement in the grapes and the varieties 
oi the grapes? 

A. Yes, sir; for instance, formerly they didn’t raise some of the 
grapes that are now raised which are claimed to be particularly 
adapted for making sherries. 

Q. 15. The reputation which California wines now have is that 
owing to the improved sherry made or the other wines? 


A. No; There has not been but a very small proportion of 


sherry in the market for the proportion of other wines which have 
been shipped. 
@. 16. Which of the California wines would rate best and which 
bear the poorest reputation in foreign markets, ordinarily ? 
dol A. Our white wines are poor and our clarets bear all a very 
fair reputation. ‘There is not enough sherry in the market 
to say much about it. 
Q. 17. In the course of your business, about how long would you 
keep the sherry on hand before you made sales of it? 
A. lL used to make sales of it after it was perfectly cleared, some- 
times two or three weeks after it was made, and from that up toa 
year. 
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Mr. McKInne: 

Q. 18. You have said that sherry manufactured by this Searle 
process you thought would be better than yours when it came out 
of the process. What would be the comparison between the two 
when yours is four months old ? 

(Obj. Objected to by complainant as immaterial.) 

A. I do not think there is much difference in them. Of course, 
I have not tasted Mr. Searle’s until a few days after it was made, but 
I kept tasting mine whenever I could as it was being made. I re- 
member now that Mr. Searle’s wine came out of the process ex- 
hausted, but after a little while it commenced to improve. 

Mr. FREIDENRICH : 
Q.19. I asked you how the sherry produced by your process 
compared with the sherry produced by the Searle process— 
333 that is to say, taking your sherry after it is made a sherry 
and a sherry produced by the Searle process, after it is with- 
drawn from the tanks and cold, how this would compare with 
the other ? 
A. There is but very little difference. 


Recross-examination of BenJAMIN Dreyrus by Mr. Dick1n- 
SON : 

Q.1. Sherry wine, then, is an exception as to the advantages 
which have accrued to wine generally in this State during the last 
few years; is that what you say, sherry wine is not sought for? 

A. Oh, yes; there is a market for it, but there is not so much 
used as claret or hock or port. 

Q. 2. Is sherry wine used as much in any country or under any 
circumstances as claret or hock ? , 

A. I don’t believe that it is. I have information that they use 
a great deal of sherry in England. 

Q. 3. Has not the sale of sherry wine increased during the last 
few years as well as other wines? 

A. I really do not know how the market here is in that respect. 
[ remain in Anaheim most of the time. 

Q. 4. Have you not sent larger quantities up of late years than 

formerly ? 


ood A. Yes; we send large quantities. 
(. 5. The trade has increased ? 


A. I think So. 

Q.6. When you speak of the Searle wine being exhausted do 
you mean when it is drawn from the tanks, or when the heat is 
taken away from it? 

A. When it is drawn from the tanks. I was at Mr. Searle’s when 
he got through making the sherry, and the only fault I found with 
it was that it came out in a very exhausted state, but I knew that it 
would recover its strength again. 

Q. 7. Then it steadily improved right along? 

A. I have no doubt that it does. 
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Q. 8. The wine made by your process was as strong when it came 
out as it was afterwards, was it not ? : 

A. No; it was exhausted. After we get through refining the 
wine it is exhausted ; it takes a few days to recover. 

Q. 9. After the space of a few days in the case of your wine it 
might continue steadily to improve, might it? 

A. Yes; it would improve. 


Mr. FREIDENRICH: 


tae 
Q. 10. Was there any difference between the two in that respect ? 
A. Both of the wines improved after. 
DOO By the MASTER: 
Q. 11. What is the alcoholic strength of ordinary wine made from 
mission grapes ¢ 
A. I have never made any stronger than fifteen per cent.. and 
from there it comes down to ten and a half or eleven; twelve per 
cent. is about a fair average. 
Mr. DickINson : 
Q.12. This process that you use requires a man well versed in 
the mixing of wines to do it? 
A. He must know what he is about. 
=: 


Q. 13. An ordinary workman could not do it, could he? 
A. No, sir. 


(Recess until two o’clock p. m.) 
000 Tuurspay, November 15th, 1883. 


Present: Mr. Dickinson, solicitor for complainant; Mr. 
Freidenrich, solicitor, and Mr. Mckinne, of counsel, for respondent. 


Examination-in- Chi f of Soph ia Searle on Be half of Respond. nt. 


Mr. FREIDENRICH: 
Q. 1. Are you the lady who has brought this suit, the complain- 
ant in this case ? 
A. Yes, sir. au 
Q. 2. Who has had the management of the estate of your de- 
ceased husband ? 
A. My lawyer and my son, James J. Searle. 
Q. 5. Do you remember the time that the tanks which were in 
use on Jackson street by your husband were sold by order of the . 
probate court ? 
A. It must be about four years ago—four years and a half. 
337 Q. 4. Your son attended to that sale, did he, for you ? 
A. They were sold by the estate. 
Q. 5. And your son attended to that matter for the estate ? 
A. Yes, sir. 
Q. 6. Do you know that they were sold to Mr. De Turk ? 
A. Yes; I suppose —. 
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Q. 7. Do you know for what purpose they were sold to Mr. De 
Turk? 

A. I do not. 

Q. 8. You knew that Mr. De Turk was using them? 

A. No. I don’t know what became of them afterwards, only that 
they were sold by the estate. 

Q. 9. You knew that they were sold to Mr. De Turk? 

A. I didn’t know exactly. I was informed by my son that they 
had been sold and they were credited to me. 


a (). 10. Did he tell you to whom they were sold ? 
A. Yes, sir; to Mr. De Turk. 
Q. 11. You are acquainted with Mr. De Turk, are you not? 
A. Yes, sir. 
(). 12. You knew what his business was? 
A. I knew that he was in the wine business. 
Q. 13. You knew that these tanks were used for the purpose of 
making sherry, did you not? 
338 A. My husband used them for that; yes. 
(). 14. And you knew also they had in them the coils and 
they could not be used for any other purpose than making sherry, 
did you not? 
A. I don’t understand machinery at all. I could not tell you. 
Q. 15. You do not understand the machinery of making sherry, 
= do you mean ? 
A. No. 
Q. 16. But you knew that these tanks had been used by your hus- 
band for the purpose of making sherry? 
A. Certainly; yes. 
Q. 17. And didn’t your son inform you for what purpose Mr. De 
Turk was intending to use them? 
A. No, sir. 
Q. 18. Did you not know what he was intending to do with them? 
A. No, sir. 
Q. 19. You knew, however, that he was in the wine business in 
Sonoma county ? 
A. Yes, sir. 
Q. 20. Have you ever spoken to Mr. De Turk in relation to the 
~ 


sale? 

A. No, sir; I have not seen Mr. De Turk since my husband died. 

Q. 21. The transactions that the estate had with Mr. De 

| 339 Turk were conducted altogether through your son? 

A. Yes, sir. 

). 22. And he was the business manager of the estate ? 
\. Yes, sir. 

Q. 23. You are the executrix of your husband’s estate ? 
\. Yes, sir. 


Cross-examination of SopH1a SEARLE by Mr. Dickinson: 


Q.1. When you say that the estate sold these tanks to Mr. De 
Turk are you quite sure that the estate sold them directly to Mr. De 


Turk ? 


144 BENJAMIN DREYFUS ET AL., &¢., VS. 


A. No; the estate did not. 

Q. 2. Did you at any time authorize the sale of the patent of your 
husband for the process of making sherry, or any interest in the 
patent? 

A. No, sir. 

Q. 3. Are you aware of any interest in the patent having been 
sold or attempted to be sold? 


A. Never. 
O40 Re-examination by Mr. FREIDENRICH: 


Q.1. You knew that these tanks had been used for the purpose 
of making sherry under your husband’s patented process, and you 
also knew that he was making sherry for Mr. De ‘Turk, did you not? 

A. Yes, sir; he used to make it for Mr. De Turk and for other 
parties. 

(). 2. When you ascertained that Mr. De Turk had become the 
owner of the tanks and the owner of the plant, and that he was in 
the wine business, did you ever inquire what he was using the 
tanks for? 

A. No; I never inquire anything about business. 

Q. 3. Didn’t that fact of itself lead you to believe that Mr. De 
Turk was making sherry by using the tanks, the coils, and so forth, 
which had been sold to him? 

A. No; no idea of the kind has ever entered into my head. 

Q. 4. What did you suppose he was doing with those tanks? 

A. I didn’t suppose anything at all, only that the tanks were sold. 
I didn’t know for what purpose. 

Q. 5. You never gave it a thought ? 
o41 A. I never gave it a thought. 
Q. 6. Never had any talk with your son about it? 

A. No, sir. 

(). 7. And he never told you in any manner, way, or shape? 

A. No, sir. 
Q.8. And you never gave it concern enough to inquire about it, 
did you? 

A. No, sir. 

Q. 9. Who informed you that Dreyfus and Company were infring- 
ing on that patent ? 

A. My son and my lawyer, I suppose. 


Mr. FREIDENRICH: With reference to the particular verbiage in 
which the stipulation regarding the quantity of sherry cured by the 
defendants by the Searle process was expressed, I desire to limit the 
time within which the defendants cured said sherry, namely, as 
the testimony shows, to the year 1881 and up to the date of the ex- 
piration of the patent in 1882. 


(Respondent rests.) 


(Continued, by agreement, to Tuesday, 20th inst., at 2 o’clock 
p. m.) 


— 
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Turspay, November 20th, 1883. 
Further continued, by agreement of counsel, to Friday, 30th inst., 
at 11 o’clock a. m. 
342 I'ripay, November 30th, L853. 
Present: Mr. Dickinson, solicitor, and Mr. Boone, of counsel, 
for complainant; Mr. Freidenrich, solicitor, and Mr. MeKinne, of 
counsel, for respondent. 


Complainant rests. 
EXHIBIT 1. 
P. O. box 746. SAN FrAnNcisco, April 10th, 1877. 
Messrs. B. Dreyfus & Co., Dr., to John Searle. 
Terms cash. Payable in U.S. gold coin. Greenwich dock ware- 
house. 
For preparing 1,600 gulls. of wine_-----..-. --..-...:.-.- 120 00 
Ree’d payment, JOHN SEARLE. 
(Endorsed -) Bill WX receipt. John Searle. A pl LOth, 1S77. 


| Written across the face in red ink:] Searle v. Dreyfus. 2604. 


Respondents’ Exhibit 1 (accounting). 5. C. Houghton, master. 


‘> ‘> 


343 EXHIBIT 2. 
Lb. Dreyfus & Co., California wines and brandies, Nos. 521 and 528 
Market St. 
No. 877 SAN I RANCISCO, Ap'l L6th, 1877. 
The First National Gold Bank of San Francisco. 
Pay to John Searle or order one hundred and twenty dollars, 


$120.00. 
Bb. DREYFUS & CO. 

[Stamp: First National Bank. Clearing House, April 11, 1872.] 

Endorsed: John Searle. 

[Stamp: 10. London & San Francisco Bank. Limited. ] 

r master’s report. Filed 

March 18, 1884. L.S. B. Sawyer, clerk, by F. D. Moncton, deputy 
clerk. 

[ Written across the face in red ink:] Searle v. Dreyfus. 2694. Re- 


spondents’ Exhibit 2 (accounting). 5. ©. Houghton, master. 


(Endorsed:) Reference for accounting 


- 
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044 : Exceptions. 


In the United States Circuit Court, 9th Circuit, District of 
California. 


SOPHIA SEARLE, Executrix, etc., Complainant, 
vs. 
BENJAMIN Dreyrus et als., Respondents. 


Exceptions taken by the respondents to the report of 8S. C. Hough- 
ton, the standing master in chancery of this court, to whom this 
cause was referred by an order of this court made and entered on 
the 22nd day of May, 1883, directing him “to ascertain and take 


and state and report to this court an account of the number of 


gallons of wine made or manufactured or treated by complainant’s 
patented process by the defendants or either of them, and also the 
profits, gains, and advantages which the said defendants or either 
of them have received or which have arisen or accrued to them or 
either of them since the 12th day of May, 1879, from infringing the 
exclusive right of the complainant by the treatment of wine by 
the said ps atented process.” 
045 First exception. For that such master has found and re- 
ported that the said complainant is entitled to have and 
recover of said respondents for his infringement of the letters patent 
sued upon and assessed the same 6.77 cents per gallon, amounting 
in the aggregate to $3,249.60; whereas the said master should have 
reported that said respondents had not received nor realized any 
gains, profits, or advantages whatever by the manufacture, use, or 
sale of complainant’s said alleged patented process. 

Second exception. The said master erred in taking as the basis 
for estimating any gains, profits, or advantages accruing to the 
respondents the contract made by complainant with Isaac De Turk, 
of Sept. 17th, 1877, for the said contract did not establish either a 
license fee or a royalty, nor did it tend to show what, if any, gains, 
profits, or advantages accrued to the respondents by the manufacture, 
use, or sale of said alleged patented invention. 

Exception third. The evidence shows that at the time of the 
alleged infringements of complainani’s said patent there were four 

different processes for making sherry out of white wine which 
346 were open to the public and adequate to enable the respond- 

ents to obtain a result equally as beneficial as that obtained 
by the use of complainant’s alleged invention, to wit, the Estufu pro- 
cess, the dry process, the casa de sol process, and the respondent’s own 
process; and the said master erred in not making these processes or 
some one of them the basis of estimating the benefits, if any, the 
respondents derived from the use of complainant’s said inventions. 

Exception four. The said master erred in finding and reporting 
that the casa del sol process was not known and open to the public 
at the time of the alleged infringements. 

Exception five. The master erred in finding and reporting that 
the process used by defendant as his own process was not adequate 
to produce equally as beneficial a result as the Searle process. 


ed 
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Exception six. The said master erred in finding and reporting 
that the gains, profits, and advantages which had acerued to the 
respondents since May the 12th, 1879, from infringing complainant’s 

said letters patent was $3,249.60 ; and said master should have 
o47 found and reported that no gains, profits, or advantages had 
accrued to said respondents by reason of any such alleged in- 
fringements. 
NAPTHALY, FREIDENRICH & 
ACKERMAN, 


Solicitors for Respondents. 
SCRIVNER & McKINNE, Of Counsel. 


(Endorsed :) Exceptions to master’s report. Service and receipt of 
a copy of within exceptions admitted this 19th day of April, 1884. 
Jno. L. Boone, solicitors for complainant. Filed April 19, 1884. 
L.. S. B. Sawyer, clerk, by F. D. Moncton, deputy clerk. 


348 Exceptions of Complainant. 
In the United States Cireuit Court, District of California, Ninth 
Circuit. 
SorH1A SEARLE, Executrix, &c., vs. BENJAMIN DreEyFus et als. 


Exceptions taken by the said complainant to the report of S. C. 
Houghton, Esq., one of the masters of this honorable court, to 
whom this cause stands referred, bearing date the 17th day of 
March, A. D. 1884. 

First exception. For that the said master has in and by his said 
report certified, in regard to the matter of evaporation, “that the 
testimony in this regard is not sufficiently full and explicit to annul 
the provision of the contract that De Turk was to deliver one hun- 
dred thousand gallons of white wine per year to Searle, who was to 
return an equal quantity of sherry after the treatment. As under 

this provision referred to Searle was to deliver to De Turk one 

349 hundred thousand gallons per year of sherry, the loss by evap- 
| oration is charged in the account at the rate of fifty cents per 

gallon, which is the value of the raw wine, plus fifteen cents per 

allon, the price to be paid for converting it into sherry:” 

Whereas the said master ought to have certified that it is a well- 

established principle of law that a written contract cannot be varied 
by oral testimony; therefore the intention of the parties to the con- 
tract must govern when that intention can be definitely arrived at 
by the court; and, it appearing from the testimony and from the 
preceding portion of this report that it was the intention of the par- 
ties to suid contract that the loss by evaporation should be borne 
by De Turk, and that the contract was actually carried out on that 
basis, the master is bound to accept that as the proper method of 
dealing with the evaporation, and nothing, therefore, should be de- 
ducted from the contract price on that account. 

Second exception. Whereas said master has in and by his said 
report certified “ that the profits, gains, and advantages which have 
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arisen and accrued to the respondents since the 12th day of 
350 May, 1879, from infringing the exclusive right of complain- 

ant by the treatment of wine by the said patented process, 
amount to three thousand two hundred and forty-nine dollars and 
sixty cents:” 

Whereas the said master ought to have certified that the profits, 
gains, and advantages which have arisen and accrued to the re- 
spondents since the 12th day of May, 1879, from infringing the ex- 
elusive right of complainant by the treatment of wine by the said 
patented process amounts to four thousand eight hundred dollars. 

JNO. H. DICKINSON, 
JNO. L. BOONE, 
Solicitors for Complainant. 


Endorsed: Exceptions of complainant to master’s report on ac- 
counting. Service and receipt of a copy of within admitted this 
2ist day of April, 1884. Naphtaly, Freidenrich & Ackerman, Scrib- 
ner & MckKinne, att'ys for def’ts. Filed April 21,1884. L.S. B. 
Sawyer, clerk, by I. D. Moncton, deputy clerk. 


30 At a stated term, to wit, the July term, A. D. 1884, of the 
circuit court of the United States of America, of the ninth 

judicial circuit, in and for the district of California, held at the court- 

room in the city and county of San Francisco on Monday, the 18th 

day of August, in the year of our Lord one thousand eight hundred 

and eighty-four. 

Present: The Honorable Lorenzo Sawyer, circuit judge. 


Order of Court. 
SOPHIA SEARLE, Executrix, et al. ) 
US. > No. 2694. 
BENJAMIN Dreyrvus e¢ al. j 


This cause, heretofore argued and submitted to the court for con- 
sideration and decision upon the exceptions to the master’s report 
herein, having been duly considered, it is ordered that said excep- 
tions be, and the same hereby are, overrruled and said master’s re- 
port confirmed. 

It is further ordered that a decree be filed and entered herein 


accordingly. 
O02 I hereby certify that the foregoing is a full, true, and cor- 


rect copy of an original order made and entered in the above- 
entitled cause. 
Attest my hand and the seal of said circuit court this 22nd da 
of August, A. D. 1884. 
[Seal of U. 8. Circuit Court. ] 


- 


L. S. B. SAWYER, Clerk, 
By F. D. MONCTON, 
Deputy Clerk. 
[Endorsed :|] Certified copy of order overruling exceptions to mas- 
ter’s report. 
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3508 Enrollment. 
United States Cireuit Court, District of California. 
SopHIA SEARLE, Executrix, etc., Complainant, ) 
v8. - No. 2694. 
3ENJAMIN Dreyrus et al., Respondents.  } 
The complainant filed her bill of complaint herein on the 21st 
day of December, 1881, which is hereto annexed. 
a. A subpcena to appear and answer in said cause was thereupon 


issued, returnable on the first Monday of February, A. D. 1882, 
which is hereto annexed. 

The respondents appeared herein on the 6th day of February, 
1882, by Freidernich & Ackerman, Esqs., their solicitors. 

On the 20th day of April, 1882, an answer was filed herein, which 
is hereto annexed. 

On the 1st day of May, 1882,a replication to said answer, was filed 
herein, which replication is hereto annexed. 

On the 14th day of November, 1852, a stipulation in regard to 
amended answer, «c., was filed herein, which stipulation is hereto 

annexed. 
30 On the same day, to wit, the 14th day of November, 1882, 
an amended answer was filed herein, which is hereto annexed. 

On the 22d day of May, 1883, an interlocutory decree was filed 
_ and entered herein and the cause referred to 5. C. Houghton, Esq., 
standing master in chancery, «c., to take, &e., an account, €e., 
which interlocutory decree is hereto annexed. 

On the 18th day of March, 1884, said master filed his report 
herein, for which reference is hereby made to the files herein. 

On the 19th day of April, 1884, exceptions taken by the respond- 
ents to said master’s report were filed herein, which exceptions are 
hereto annexed. 

On the 21st day of April, 1884, exceptions taken by complainant 
to said master’s report were filed herein, which exceptions are hereto 
annexed. 

On the 18th day of August, 1884, an order on said exceptions, &e., 
was made and entered herein, a certified copy of which order is 
hereto annexed. 

Thereafter a final decree was filed and entered herein in the 


words and figures following, to wit: 


355 . Final Decree. 
In the United States Cireuit Court, District of California. 
SopH1A SEARLE, Executrix of the Estate of John Searle, ) 
Deceased, Complainant | ag 
ns ' -No. 2694. 
Us, 
BENJAMIN DreyrFus et als., Defendants. 

At a stated term of the circuit court of the United States of 
America, of the ninth judicial circuit, in and for the district of Cali- 
- fornia, held at the court-room thereof in the city and county of San 

Francisco on Monday, the 18th day of August, A. D. 1884. 
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Present: The Honorable Lorenzo Sawyer, circuit judge. 

This cause having been heretofore heard, and an interlocutory 
decree having been rendered and entered herein, wherein it was 
ordered, adjudged, and decreed, among other things, that it be re- 

ferred to 8S. C. Houghton, the standing master of said court, 
356 to ascertain and take and state and report to this court the 

profits, savings, and advantages which had arisen or accrued 
to the defendants since the 12th day of May, A. D. 1879, from in- 
fringing the said exclusive rights of said compl: inant by using the 
patented process described and referred to in the bill of compl: int 
filed herein ; also the damages which the complainant has sustained 
thereby ; 

And it appearing that the said master has complied with said 
order and decree, and has filed his report therein ; 

And it further appearing by and from said report that the sav- 
ings, profits, and advantages which accrued to the said defendants 
by reason of said infringement upon complainant’s patented rights 
amount to three thousand and forty-nine dollars and sixty cents: 

Now, therefore, it is finally ordered, adjudged, and decreed, and 
the court does hereby finally order, adjudge, and decree, that the 
said complainant do have and recover from said defendants or 
either of them the said sum of $3,249.60, with interest from the 
22nd day of May, A. D. 1883, and costs of suit, and, in default of 
the immediate payment thereof by said defendants, that the process 
of this court be issued to compel the payment thereof. 

LORENZO SAWYER, 
Circuit Judge. 
(Endorsed :) Final decree. Filed and entered August 22, 1884. 
L. S. B. Sawyer, clerk. 
307 Me morandum of Costs and Dishurse ments, 
Circuit Court of the — States, Ninth Circuit, District of 
California. 
SOPHIA SEARLE, Executrix, &c., Plaintiff, 
Us. 


B. Dreyrus et al., Defendants. 


Disbursements: 


LN LTR LOE ITE LTS Ae OME OI . Sao 530 
SELES EOL OTT LISLE LET OR NE 38 65 
Witness’ fees: Sanders, two days, 3.00; other witnesses, as per 
Ex. A WX GEES IS a Seales Oe Soe tS mR Desiree ol OR 96 95 
E xaminer s fees taking te stimony Ser eee aa 52 90) 
Attorney’s fees examining 24 witnesses, as per Ex. A-____- 60 00 
LE ANI LETTE A LEE A TT A 
rs OD CUI i ann ic utatireesteveneeeesien seseirenits'sntcitinin eerste 8900 00 
Affidavit to complaint and this <a ibkaiee 1 00 
I i 623 60 


L. 8S. B. SAWYER, Clerk. 


=e 


SOPHIA SEARLE, EXECUTRIX, &c. 151 


UNITED STATES OF AMERICA. 


District OF CALIFORNIA, | 


\* “y > ~y 7 . g 8s . 
City and County of San Francisco, | 


John H. Dickinson, being duly sworn, deposes and says that he is 

solicitor for the complain: int in the above-entitled cause, and as such 

is better informed relative to the above costs and disburse- 

358 ments than the said complainant; that the items in the above 

memorandum are correct to the best of this deponent’s knowl- 

edge and belief, and that the said disbursements have been neces- 
sarily incurred in the said cause. 


JOHN H. DICKINSON. 


Subscribed and sworn to before me this 20th day of August, A. 
D. 1884. 
[ NOTARIATL SEAL. | GEO. T. KNOX, 
Notary Public. 
(Endorsed.) 


To Messrs. Freidernich, Naphtaly & Ackerman, solicitors for the de- 
fendants: 

You will please take notice that on Friday, the 22nd day of Au- 
gust, A. D. 1884, at the hour of 2 o’clock p. m., I will apply to the 
clerk of said court to have the within memorandum of costs and 
disbursements taxed pursuant to the rule of said court in such case 
made and provided. 

i JOHN H. DICKINSON, 


Attorney for Complainant. 


Service of the within memorandum of costs and disbursements by 
copy acknowledged this 20th day of August, 1884. 
NAPHTALY, FREIDERNICH & 
ACKERMAN, 
Solicitors for Defendants. 


359 me. Me, 
Names of Witnesses Examined Fees Paid to Witnesses. 
(1) James J. Searle, for com.._To Jas. J.Searle_........... 1 50 
Pee a GO UE: iene cn eben ee eel ee 


(3) J. Frowenfeld. 


(4) Henry Saunders (compl’t). 
(5) W. L. Daniel. 

(6) H. Sanders (resp’t). 

(7) J. Weiland. 

(S) H. Arens. 

(9) H. Vrooman. 
(10) Jas. H. Searle (resp.). 
(11) Ja. M. Curtis (comp.). 
(12) J. M. Curtis (resp.). 


a" 
rv 
i 
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Accounting. 


J. Frowenfeld. 


° 
~ 


(13) 
Fas ©. POET, occ: sicnne (I*. Pohndorff, 70 miles, Napa 
(15) H. Sanders. | City and return, $8.00, in- 
(16) F. Michel. cluding mileage).----- a 
(17) C. Allenburg. 
ee Oe SME enn cnammmetls EO BERR ancien eneemie 1 50 
(19) J. J. Searle. 
(20) J. Scott. 
[2n) Ont DORTIC. .cncnn coma (John Searle, San Juan South 
(22) C. IKohler. & return, $10.75, including 
(23) J. M. Curtis. 100 miles mileage).--.---. 10 75 
(24) B. Dreyfus. 
$23 75d 

360 (Endorsed :) Memorandum of costs and disbursements. 

‘led this 20th day of August, A. D. 1884. L. 8S. B. Sawyer, 
clerk. 
O61 Certificate to Enrolled Pape rs. 


Whereupon said pleadings, subpoena, stipulation, master’s report, 
exception to master’s report, certified copy order, interlocutory and 
final decrees, and memorandum of taxed costs are hereto annexed, 
said final decree being duly signed, filed, and enrolled pursuant to 
ihe practice of said circuit court. 

Attest, We. 

[Seal Circuit Court. ] 
L. S. B. SAWYER, Clerk, 
By F. D. MONCTON, 
Deputy Clerk. 


(Endorsed :) “ Enrolled papers.” Filed August 22, 1884. L.S. 
B. Sawyer, clerk, by F. D. Moncton, deputy clerk. 


362 ; Caption to Depositions. 


In the Circuit Court of the United States, Ninth Circuit, District of 
California. In Chancery. 


SOPHIA SEARLE, Executrix, XC., ) 
v, » POA. 
BENJAMIN Dreyrus et al. j 


Be it remembered that on the several days hereinafter set forth, 
at my office, in the city and county of San Francisco, State of Cali- 
fornia, before me, Joseph F. O’Beirne, an examiner in chancery of 
this court, personally appeared the several witnesses hereinafter 
named on behalf of the respective parties to the above-entitled 
action. 

J. H. Dickinson, Esquire, solicitor, and J. L. Boone, Esquire, of 
counsel, appeared on behalf of the complainant and David Freid- 
enrich, Esquire, solicitor, and J. J. Scrivner, Esquire, of counsel, 
appeared on behalf of respondents. 
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Following is a record of the proceedings: 

TUESDAY, Septembe r dD, 1882. 

Present: Mr. Dickinson, solicitor for complainant; Mr. Freiden- 
rich, solicitor for respondent. 

363 Stip’n. 

For the purposes of this trial it is stipulated— 

1. That the John Searle named in the bill of complaint died on 
the 12th day of May, 1879, at the city and county of San Francisco, 
California, leaving a last will and testament, by which will he de- 
vised and bequeathed all his property and estate, both real and 
personal, to Sophia Searle, the complainant herein, and by said will 
appointed her sole executrix thereof. ; 

2. That on the 4th day of June, 1879, said will was duly admitted 
to probate in and by the probate court of the said city, eounty, and 
state, a court having jurisdiction thereof, and On sald last day letters 
testamentary, with the will annexed in due form, were issued by 
said court to said Sophia Searle, who was on said last day duly 
appointed by sald court executrix of the “State of sald John Searle, 
deceased; and said Sophia Searle, on said last day, duly qualified as 
such executrix, and ever since then has been and now is the dulv 
appointed, qualified, and acting executrix of the estate of said John 

Searle, deceased. 
364 3. That Benjamin Dreyfus, Emanuel Goldstein, Jacob 
Frowenfelt, and John F. Weglein are, and ever since the Ist 
day of January, 1879,—, copartners and doing business at said city and 
county of San Francisco under the firm name and style of B. Drey- 
fus & Co., and are the respondents herein. ; 


Deposition of James J. Searle. 


Examination-in-chief of JAMes J. SEARLE on behalf of com- 
plainant by Mr. Dickinson: 


(. 1. Where do you reside, Mr. Searle ? 
A. 1218 McAllister street, in this city. 
Q. 2. What relation were you to Jolin Searle, deceased ? 
A. Son. 
Q. 3. Is Sophia Searle, the executrix, complainant in this suit, 
your mother? 
A. Yes, sir. 
Q. 4. Who has attended to all the estate on behalf of your mother? 
A. Do you mean who has managed the business ? 
Q. 5. Yes. 
A. I have. 
365 Q. 6. Are you acquainted with all the affairs of the estate ? 
A. Yes, sir. 
Q. 7. And its property? 
A. Yes, sir. 
. 8. Do you know the patent in suit here? 
20—1158 
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A. I know the substance of it. I have read it over a number of 
times. 

Q. 9. To whom does that patent belong ? 

A. It belonged to my father, and now belongs to the estate. 

Q. 10. There has been no distribution of the estate or sale of this 
patent by which it has passed out of the possession of your mother, 
the executrix ? 

A. There has not. 

Q. 11. And the estate is now in process of settlement ? 

A. Yes, sir. 

Q. 12. You are acquainted with the nature of the suit, are you? 

A. Yes, sir. 

Q. 13. Is this paper now shown you the patent which it is al- 
- d here has been infringed ? 

This is the one. 
Complainant puts in evide nce the letters patent referred to: 
366 being original letters = of the United States, number 
48728, granted Ji ily llth, 1865, to John Searle, of san 
Irancisco, for ‘ ‘Improved Hier of imparting age to wine. 
Ex. A. Marked Complainant’s Exhibit “ A.” 


Stipu. It is agreed between counsel that a Patent Office copy of 
the specifications and claims in the said Exhibit “A ” may be sub- 
stituted in place of the original and the said original withdrawn. 

Q. 14. Mr. Searle, during your father’s lifetime what, if anything, 
did he do under ana in pursuance of these letters patent ? 

A. He made sherry at various times by the process described 
the letters patent. 

Q. 15. Where? 

A. On Eighth street, between Folsom and Howard, was the first 
place. ‘The next was at 1218 McAllister, and finally at 484 Jackson 
street, all in this city. He did make some previously, but it was 
down town somewhere on a very small scale. He made a few hun- 
dred gallons downtown somewhere, but I could not tell the place. 

It was when | wasa youngster. 
367 (. 16. Just state what he did at 484 Jackson street, for in- 
stance. 

A. He had wines shipped him by I. De Turk. 

@.17. ‘Taking the wine, what did he do with it? 

A. He had it placed in tanks holding from one to eight thousand 
gallons each. They were furnished with a pipe passing in very 
near the bottom—passing almost through the tanks. This pipe was 
about three inches in diameter; connecting with this at the further 
end was a smaller upright pipe, say about an inch in diameter, 
which came up through the top of the tank. This was an exhaust 
pipe. Steam was generated from below by means of a boiler and 
passed into the tank, heating the wine and cooling the steam as it 
went through. ‘The steam was applied without pressure or with a 
very slight pressure. 

Q. 18. You are nota draftsman, particularly, are you? 

A. No. 


et 
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Q. 19. Have you made any drawing to illustrate in what manner 
this pipe entered the tank ? 
368 A. | had made the drawing which I now hold in my hand 
for that purpose. I made the rough draft,and had my brother 

make the clean draft of it. This is my brother’s drawing and my 
writing. 

Q. 20. What does that show? 

A. These shows the manner in which the steam is introduced into 
the pipes into the tank. 

(). 21. It shows a tank—— 

A. It shows a tank marked AA. There is a man-hole by which 
a person may enter the tank, at the top B. Then C is the main 
steam-pipe connecting with the boiler. D is a stop-cock by which 
the steam can be either entirely shut off or regulated or turned on. 
KI is the steam-pipe in the tank. ‘That is all a continuation of the 
pipe in the tank C. This pipe connects below with the boiler. F 
is the exhaust or out-pip- which comes out at G. It extends a little 
above the tank. That is the whole apparatus. 

Q. 22. What do you say the object is of passing that pipe in there ? 

A. To heat the wine. 
369 Q. 25. Steam is introduced into this pipe? 
A. Into the pipe. 

Ex. B. The diagram of Searle apparatus above referred to is put 

in evidence by complainant and marked Exhibit B. 


Q. 24. How long did your father operate these works on Jackson 
street, up to what time? 

A. Up to the time of his death. It was about a year and eight 
months, I think, that he had it in operation; about that time. I 
am not positive exactly. 

(). 25. The- were in operation at the time of his death ? 

A. They were in operation at the time of his death. 

(). 26. Subsequent to that time who superintended the works, if 
anybody? 


A. I did. 
Q. 27. What did you do about it? 


A. Subsequent to his death I superintended for the estate—super- 
intended them for my mother. 

Q. 28. You attended to the whole matter, did you, after his death ? 

A. I attended to the whole matter after his death. 
310 Q. 29. Turned out a quantity of wine that was in process 
of manufacture at the time of your father’s death? 

A. Turned out a quantity of wine that was in process of manufact- 
ure, and received some little wine afterwards which was put through 
the process and delivered. 

Q. 30. Prior to his death were you engaged about the factory or 
the wine 7 

A. No, sir; not engaged on salary. I used to attend to it occa- 
sionally for him. 

Q. 31. You were familiar with the operation ? 

A. I was entirely familiar with the operation. 
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Q. 32. What was the effect upon the wine that had the steam in- 
troduced into it in the way you have described ? 


Obj. Objectéd to by the respondent on the ground that the wit- 
ness has shown by his own testimony that he is not an expert. 


A. It was put in as raw wine—raw, new wine—and when drawn 

off it was sherry, after going through the full process, remain- 

371 ing in the tanks from two to four months—that is, that was 
the case with the white wine put in. 

Q. 33. Was there any other except sherry wine that your father, 
during his lifetime, attempted to cure? 

A. Yes, sir; claret. 

Q. 34. Do you know the defendants in this case—the members of 
the firm of B. Dreyfus & Co.? 

A. I know Mr. Goldstein and Mr. Frowenfeld. 

@. 35. Where were they engaged in business ? 

A. I think it is Bryant street, between Fifth and Sixth; I am not 
positive, but I think that is the location; it ‘is the “ Eagle Wine 
Vaults.” 

Q. 36. Do you know of any place where they have an establish- 
ment for gaguing liquors or wines? 

A. Yes, sir. 

Q. 37. Where? 

A. At this place, the Eagle Wine Vaults. 

Q. 38. Have you ever been there? 
A. Yes, sir. 
Q. 59. What member or members of the firm did you see 
372 when you went there‘ 
A. I saw Mr. Frowenfeld. 

Q. 40. What did you go there for? 

A. I went there for the purpose of making a demand on the firm 
to make some arrangement by which they could use this patent, 
knowing that they were using it already. 


} 


Obj. Mr. Frempenricu: I move to strike out the last portion of 
the answer of the witness, wherein he says, “ Knowing that they 
were using italready,” as not responsive to any question put to him 
and entirely voluntary on the part of the witness. 


By Mr. DickInson: 


Q. 41. At what time was this? : 
A. It was immediately before this suit was brought. If you ean 
tell me when the suit was brought I can tell. you about the time. 
I think it was in October or November, 1881, that I called on them. 
Q. 42. It was prior to the commencement of the suit ? 
A. Yes; a few months previous. 
Q. 48. Along about October? 
A. Somewhere about there—the exact month I don’t know. 
O10 Q. 44. You saw Mr. Frowenfeld ? 
A. I saw Mr. Frowenfeld and one of the clerks and Mr. 
Goldstein. 


- — 
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Q. 45. You went there, you say, to make a demand on them in 
regard to this patent? 

A. Yes, sir. 

Q. 46. What did Mr. Frowenfeld tell you ? 

A. He told me that he couldn’t do anything about it; if I wanted 
to see whether there was any infringement or no I was at liberty to 
go in and look at the tank. 

Q. 47. Did you go in? 

A. I went in. 

(). 48. And looked at the tanks? 

A. And looked at the tanks. 

(). 49. Describe the tanks thay you saw. 

A. I saw a tank, the approximate drawing of which I have here, 
which consisted of essentially the same tank as that | have described 
as being used by us, a little smaller, however. The difference was, 
however, that the steam-pipe had a different stop-cock on it; that 

is, it had a regular faucet instead of simply an ordinary stop- 
374 cock as we had in ours, ana the exhaust pipe, instead of com- 
ing up through the top of the tank, came back almost along- 
side of the supply pipe of steam. I have drawn the worm inside 
of this. Of course, I didn’t see the worm that time, the tanks being 
full of wine. I was told by one of the employees 


Obj. Mr. FrReEIpENRICcH (interrupting): We object to what one of 
the men told him, and move to strike it out. 


The Witness (continuing): That it was there. 
By Mr. Dickinson: 


Q). 50. By whom were you told this? 
A. I think it was the foreman. It was one of the employés of the 
works, who was sent to show us the works. 
Q. 51. You were sent in by Mr. Frowenfeld? 
A. By Mr. Frowenfeld himself and Mr. Cochran. 
Q. 52. Did you ever afterward see the worm? 
A. No; I saw it previously. 
(). 53. You had seen it before? 
A. Yes, sir. 
(). 54. Where? 
A. At Sunders & Co.’s., on Mission street. 
O10 Q. 55. Is the drawing which you have last referred to a 
drawing of the worm which you were informed was in the 
tank of the defendants? 


Obj. Objected — as leading, and also as calling for hearsay tes- 
timony. 


A. Yes; the approximate drawing. I am not sure that it had 
the number of tons I give it in the drawing, whether more or less ; 
I think it had one less turn. That would be the only difference. 

Q. 56. By whom was this drawing that you have last referred to 
made? 
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A. The tank itself was done by my brother after a rough draw- 
ing by me. The writing and lettering is mine. This was drawn 
from the one I made. I gave him my drawing and he drew this 
right from it. | 

Q. 57. Under your supervision ? 

A. Under my supervision. 

Q. 58. Who drew this representation of the pipe or worm inside 
of the tank? 

A. He did. 

@. 59. From what? 

A. From my drawing of it. 

376 Ex. C. Mr. Searle’s drawing of respondents’ tank above 
referred to is put in evidence by complainant and marked 
Exhibit C. 

Obj. Objected to by respondent- on the ground that it was not 
made by the witness, and that he has no knowledge that it is a rep- 
resentation of the pipe or tank as used by the respondents. 


Cross-examination of JAMrs J. SEARLE by Mr. FREIDENRICH: 


@. 1. How old are you ? 

A. Twenty-seven, passed. 

(). 2. How old were you when your father began manufacturing 
by this process on Eighth street ? 

A. About twelve years old—about; I don’t know positively my 
exact age. 

Q. 3. Have you a distinct recollection ? 

A. Of the use of the process on Eighth street? No. In this way 
I have: I know what the appearance of the tanks was, the way the 
steam was admitted into them, and so on, but further than that I 

paid no attention to it; took no interest in it. 
old Q.4. When did your father move to 1218 McAllister 
street ¢ 

A. I think in ’67; ’67 or ’68. 

(). 5. When did he move to 434 Jackson street ? 

A. About 1877. 

Q. 6. Was he in business alone during all these years ? 

A. In that business—the wine business—he was in business alone. 
He had other business, however. 

Q. 7. What other business did he have? 

A. Warehouse. 

@. 8. What kind of a warehouse? 

A. Bounded and free warehouse. 

Q. 9. Was he engaged in any other occupation during those years 
while he was engaged in the manufacture of wine by this process ? 

A. He was engaged in shipping wine also; yes, of my own knowl- 
edge, | know that he was engaged in shipping wine also. 

Q. 10. Then this business of manufacturing wine by this process 
was not his only business, was it ? 

A. It was not his only business. 

(). 11. Was it his main business ? 
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o7 A. It was his main business; by that I mean he made more 
profit by the wine than by the other. 

Q. 12. I didn’t ask you what the result of his business was. 

A. You wish to know to what business he paid the most atten- 
tion ? 

Q. 13. Yes. 

A. To this business of aging wines. 

Q. 14. Had he a partner in that business ? 

A. He was engaged in manufacturing for I. De Turk under con- 
tract, but he was not in partnership with anybody. 

Q. 15. Was he engaged in manufacturing for any one else ? 

A. Not at that time. 

Q. 16. During any of these years was he manufacturing for any 
one else? : 

A. Yes; during previous years, while he was on McAllister street, 
he manufactured for Lb. Dreyfus & Co., and some for J. N. Curtis; 
at least the wine was furnished by J. N. Curtis. 

(). 17. After he moved on Jackson street did he manufacture for 
any one else besides Mr. De Turk? 


A. No. 
O19 Q. 18. Did he put up these tanks originally at 454 Jackson 
street 


A. Yes; he put them up himself. 
(). 19. Was he the owner of the tanks? 
A. He was the owner of the tanks. 
(). 20. And he continued there until—— 
A. Until the time of his death. 
(). 21. And was the business continued after his death? 
A. I continued it for a short time. 
Q. 22. How long? 
A. About six months; a little over six months. 
(). 23. And he died when ? 
A. He died on the 12th of May, 1879. 
Q. 24. And you continued it until what time ? 
A. Until somewhere in, I think it was, March, 1880. Then the 
tanks were taken down and stored. 
Q. 25. Was it six or twelve months that you continued to manu- 
facture by this process after the death of your father? 
A. It was more than six—less than twelve. 
Q. 26. Can you fix the time when the tanks were taken down ? 
A. I think it was towards the end of March, 1880. 
080 Q. 27. Can you tell the last time that you heated or aged 
wine by this process after your father died? 
A. Yes. 
®. 28. When was it? 
A. It was about October I received the wines, and I delivered 
them in February and March. 
Q. 29. From whom did you received them ? 
A. I received them from Mr. De Turk and delivered them to 
Lochman & Jacobi. 


» 
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Q. 30. Were any wines in process of being manufactured by this 
process at the time your father died ? 

A. Yes, sir. 

Q. 51. Then, after that, you took another lot of wine, did you? 

A. After that we received some to fill up the tanks that were partly 
filled and put it through the process. 

Q. 32. And since March, 1880, has this process been used by you? 

A. No. 

Q. 33. Has it been used by any other person ? 

A. _ 

o4. With your knowledge and conse-t ? 
ool A One with my knowledge and conse-t ; one without; that 
I know of. 

Q. 30. Have you granted any license to any one to use it since 
you quit using it. 

A. To one. 

Q. 56. To whom was that? 

A. I. De Turk. 

Q. 37. He is using it now by your consent, is he? 

A. He is using it now. 

Q. 38. Do you know whether it was used by any other person in 
this city by the consent of yourself or your mother? 

A. It was not used by my consent. 

(). 39. And was it by the consent of your mother? 

A. I could not say that; I don’t know what my mother has done. 

Q. 40. Do you know whether it was used by any other person 
during your father’s lifetime with your father’s consent ? / 

A. I don’t know anything about it. 

Q. 41. Have you sold to Mr. De Turk the right to use this 
process ¢ 

A. I sold the tanks to him and the right to use it—or, rather, I 

sold the tanks to him and he used the process. 
v82 Q. 42. Did you ever sell to him the right to use the pro- 
cess ? 

A. I didn’t sell to him the right to use the process, but I hav’n’t 
interfered with him in using it. There was no written agreement; 
there was a verbal agreement between us that if he bought the tanks 
I shouldn’t interfere with his use of the process. 

Q. 43. Have you ever applied it in any different way than as in- 
dicated by the drs awing that you have produced here ? 

A. I don’t quite understand the question. 

Q. 44. Have you ever applied the heat or introduced it into the 
tanks in any different way than you have shown here by the draw- 
ing Exhibit “ B?” 

A. Do you mean by that for anv different purpose or in a differ-. 
ent manner? 

@. 45. In a different manner. 

A. Substantially in the same manner in every case. 

Q. 46. Into how many tanks was it introduced by you? 
383 A. By me? Isimply took the tanks as they were; I never 
set up any tanks. 
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Q. 47. In how many tanks did you see the pipes introduced after 
your father’s death ? 

A. I saw them In six at 434 Jackson street, and one more—seven: 
one small cask that was used for claret, aud in six at the Eagle wine 
vaults. The small cask was an experimental cask. The way it 
was introduced into that I don’t know. I saw the tank set up; I 
never examined how the piping was arranged in it. 

(). 48. Then in all the tanks which your father used in his life- 
time the heat was introduced into the tanks in the manner which 
you have indicated in the drawing you have presented here, Ex- 
hibit “ B?” 

A. Yes; substantially in that manner, except, as I say, the sev- 
enth small cask. 

@. 49. That is, it was introduced near the base of the tank, ex- 
tending over to about the other end, inside the tank? 

A. Almost to the end; yes. 
os4 Q. 50. And there is a perpenficular pipe coming out 
through the top of the tank? 

A. Yes; they were all that way, with the exception of this single 
tank, of, say, one hundred and sixty gallons, into which the steam 
was introduced, but the interior arrangements of which I don’t 
know anything about; all the time I was there I never saw it; 1t 
was full of wine. 

Q. 51. What do you mean by saying that that was an exception? 

A. I don’t say that that was an exception; I say I don’t know 
how that small tank was. 

Q. 52. I ask you how the pipes were introduced into the tanks, if 
you know; if you don’t know, Say so. 

A. [ know about that; yes. 

Q. 53. Then, in al! the tanks that your father used in his lifetime, 
you know that these pipes were Introduced in the manner you have 
indicated in the drawing Exhibit “B?” 

A. Yes, sir. 
Stele Q. 54. That is, there was one horizontal pipe running into 
the tank, connecting with the perpendicular pipe extending 
through the top of the tank? 

A. Yes; that is the way they were arranged. 

Q. 55. And just before the pipe entered the tank there was a stop- 
cock whereby the steam could be drawn off? 

A. Yes, sIr. 

Q. 56. Do you know what the claim of your father was—whether 
he claimed the exclusive right of introducing heat into the tanks 
by means of steam? 

Obj. Objected to by complainant as incompetent. 


A. He didn’t claim the right of simply introducing heat into the 
tanks by means of steam; he claimed the right of aging wines by 


doing that. | 
Q. 57. Is heat introduced into those pipes for any other reason 


that you know of? 
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A. Of course all I know of this is by reading and conver- 
386 sation; I don’t know of my own knowledge; | will answer 
that question, if you: wish me to, in that way. 

Q. 58. Will you tel) us what it is that, as the representative of 
your father’s estate, you claim the exclusive right to, as represented 
by the drawing Exhibit “ B?” 

A. We ciaim the exclusive right of aging wine by applying heat 
within the tanks containing the wines by means of heat passing 
through pipes, chambers, or other means, either by day heat or 
steam, and aging wines in that manner. 

Q. 59. And it doesnot make any difference whether steam is used 
or not? 

A. It may be by steam or it may be by any other heat. So long 
as the heat is introduced into the tank containing the wine it don’t 
make any difference. 

Q. 60. Then the process that you claim the right to is the intro- 
duction of the pipes into the tanks? 

A. Into the wine itself, into the tanks, and so heating the wine 

on the inside. 
387 Q. 61. It makes no difference whether the heat is produced 
by steam or air or any other way? 

A. It makes no difference what kind of heat it is. 

Q. 62. That is what you understand your rights to be under the 
letters patent? 

A. Yes. 

Q. 63. And it is solely for the purpose of aging wines and nothing 
else? 


Obj. Objected to by the complainant on the ground that the pat- 
ent is the best evidence and speaks for itself. 


A. That is what we claim for aging the wines. 

Q. If it is introduced for any other purpose than that then 
your testimony in regard to defendants’ infringing would be a mis- 
take, would it not? 

Obj. Objected to by complainant as incompetent, irrelevant, and 
inamaterial. 

A. That is a pretty hard question to answer. I don’t understand 
how you mean it. 

(). 65. (Q. 64 repeated.) 
088 A. I can’t say as to that. There might be some cases in 
which it was introduced for some other purpose where it 
might infringe. 

(). 66. At the time you had your interview with Mr. Frowenfeld 
in October, 1851, did he admit at that time that he was infringing 
your patent ? 

A. He had very little conversation with me. He told me he was 
not going to say anything about it, or words to that effect; if I 
wished to look at the tanks | was welcome to do so. He gave me 
no satisfaction one way or the other—admitted nothing and denied 
nothing. 
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Q. 67. You went there for the purpose of demanding that he 
make some arrangement with you regarding that patent ? 

A. Yes, sir. 

Q. 68. You claimed at that time that he was infringing ? 

A. Yes, sir. ; 

Q. 69. And do you mean to say that he admitted it? 

A. I don't mean to say that he admitted or denied any- 

389 thing. He neither admitted nor denied. : 


te-examination of JAMEs J. SEARLE by Mr. Dickinson: 


Q.1. You say that the process described in the patent, Exhibit 
A, might be used for any purpose. Did you ever hear of this 
method of introducing heat into wines for the purpose of ageing 
wines or liquors prior to the issuing of this patent? 

A. No. 

Q. 2. Did Mr. Frowenfeld deny that they were infringing the 
patent when you called there? 

A. No; he did not deny it. 

Q. 3. Did you state to him that they were infringing the patent? 

A. Yes. 

Q. 4. And he did not denny it. 

A. He did not deny it and did not admit it. 

Q). 5. Did he say anything about it? | 

A. He said, in effect, that he had nothing to say about it and I 
could go and look. 


390 Deposition of I. De Turk. 
Examination-in-chief of I. De Turk on behalf of complain- 
ant by Mr. DickINnson: 


©. 1. Where do you reside? 
A. Santa Rosa. 
Q. 2. What is vour business? 


A. I am — vintner and wine maker. 
Q. 3. How long have you been engaged in the business of wine 


producing and manufacturing ? 

A. About twenty years. 

Q. 4. At the place where you now live? 

A. Near the place where I now live. 

Q. 5. For the past twenty years? 

A. Yes, sir. 

Q. 6. During these twenty years in that business to what extent 
have you had to do with the handling of wine? 

A. I handled wines from the beginning. I started with only 
a small lot of wine, only a few pipes, and my business has in- 
creased up to about three hundred thousand gallons a year. For the 
last few years it has run to about three hundred thousand 

gallons. 
391 Q.7. What wines have you been handling during that 
time? 
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A. I have made what we call clarets, white wine or hocks, and 
sherry and brandy. 

Q. 8. How long since you have been making sherry ? 

A. I have been making sherry since my contract commenced 
with Mr. Searle, in 1877, I think, as well as I can remember. 

Q. 9. You were acquainted with Mr. John Searle in his lifetime? 

A. Yes, sir; I was. 

Q. 10. How was the wine or sherry that you speak of made under 
the contract of 1877? 

A. It was made by a patent process of Mr. Searle’s. 

Q. 11. Are you familiar with that process”? : 

A. Iam; yes. 

Q. 12. Did you acquaint yourself with the process by which he 
made sherry ? 

A. Yes. I have, since that time. 

Q. 13. Have you examined the specifications of the letters patent, 

Exhibit A, here? 
392 A. Ihave. I have examined them since I have been set- 
ting here in this office. 

Q. 14. Is this the process described in his letters patent? 

A. That is the process; yes, sir. 

Q. 15. What is the prime thing in this process? 

A. It is to heat the wine from pipes into the tank that contained 
the wine. 

Q. 16. When did you first learn of this process ? 

A. I first learned of it, I think, in 1877. 

©. 17. From waom? 

A. My first knowledge of it was from Mr. J. M. Curtis. He spoke 
to me about Mr. Searle’s process. 


Obj. Mr. FREIDENRICH: We object to what Mr. Curtis said. 


By Mr. Dickinson: 


Q. 18. Where did you first hear of this process in operation— 
know of it? 

A. At Mr. Searle’s residence, which was on McAllister street, I 
think, at the time. 

@. 19. Are vou acquainted with the defendants in this case, B. 
Dreyfus & Co. ? 

A. | am. 
O09 Q. 20. Did you meet any — them at Mr. Searle’s resi- 
dence ? 

A. No, sir. 

Q. 21. In company with Mr. Searle did you ever meet any of 
them ? 

A. Not at his residence. I did in his place of business on Jack- 
son street, and also in Mr. B. Dreyfus’s place of business on Market 
street. 

Q. 22. Did you have any conversation there with regard to this 
patent—this process ? 

A. Yes, sir; we had talk about it. 
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Q. 25. What was the conversation between Mr. Dreyfus, Mr. Searle 
and yourself? 

A. Mr. Searie invited me to Mr. Dreyfus’s place. 

Q. 24. ‘That was Mr. John Searle, the patentee, deceased ? 

A. Yes. Heinvited me to Mr. Dreyfus’s place to see some wines 
that he had perfected or treated for Mr. Dreyfus. Wesaw the wines 
and talked about it. 

Q. 25. That was before you had made your contract with Mr. 
Searle? 

A. I am not certain about that, whether it was before or after. 

©. 26. Was it there stated as to how this wine had been 

treated ? 
394 A. Yes; in a general way it was stated what his process 
was; no minute description given. 

Q. 27. Of what advantage, 1f any, is this process over any process 
in use at the time of the issuance of this patent ? 

A. The advantage that I see in the process is that the shrinkage 
is a good deal less by the Searle process than by the other, and the 
result is about the same. The shrinkage is from fifteen to twenty 
per cent. less. 

Q. 28. What do you mean by shrinkage? 
A. The loss in the manufacture of plain wines into sherry. 

Q. 29. That is the direct effect of theSearle process upon the wine, 
you say? 

A. Yes, sir. , 

Q. 30. How is it with regard to the saving of time or fuel 

A. I think the Searle process is more economical than the dryer 
process or furnace process. I don’t know exactly how to designate 

that. There is different ways of making sherry. One is the 
395 Searle process and the other furnace heat. This Searle pro- 
cess is the most economical. 

Q. 31. How is the best applied by the furnace process ? 

A. Taking a large room and setting casks—-common wine pipes— 
that will hold from 140 to 150 gallons, and a furnace is constructed 
around the entire room, a fire built in this furnace, and the heat 
radiates through the room and heats the wine up; heats the wine 
from the outside of the cask; heats the atmosphere of the room 
which heats the wine. 

Q. 32. You speak of casks holding from 100 to 140 gallons. Is 
there any advantage in having large casks ? 

A. I speak of casks of that capacity from the facts that I have 
seen those used. I haven’t seen any larger used. I see nothing to 
prevent them from using large casks in that process. 

Q. 33. How is the Searle process in regard to the size of their 
tanks? 

A. I don’t think it makes any difference whatever. Of course 
larger tanks are more economical and easier to work than small 

ones. 
396 Q. 34. How, in regard to the preparation of the room for 
the reception of the tanks under the Searle process and under 
the other? 


’ 


o 
‘ 
. 
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A. There is no significance in that so it is a tight room. 

Q. 35. By the dryer process you give the tank containing the wine 
a sort of Hambam bath, do you? 

A. No; I can’t say that. It is a sort of a dry-air bath, I should 
think. 

Q. 36. The tank just sits up in a room and the room has to be 
constructed so us to retain the heat, of course ? 

A. Yes. It is necessary to have a close room for the dryer pro- 


Q. 37. Is that necessary in the Searle process ? 


A. No. 
Q. 38. How is it with regard to the effect upon the casks them- 


selves that are in use? 
A. The dry-air process is very injurious to cooperage, and often 
the cooperage is destroyed in one single process of manufact- 
397 uring one lot of sherry, or damaged so much that it is almost 
useless. 

Q. 39. How about the Searle process ? 

A. It don’t affect the cooperage materially. 

Q. 40. How, with regard to taste, the effect upon the taste, of the 
liquors? 

A. I can’t see but very little difference. One process brings about 
the same effect that the other does, as I understand it. 

Q. 41. How, with regard to the tanks used in the two different 
processes? You say it could have no difference in the effect upon 
the taste ? 

A. The result is the same, except that I claim that the Searle pro- 
cess is much more economical than the other process. 

Q. 42. Did you ever heard of any other process of curing wine by 
the application of heat into or to it? 

A. Yes, sir. 

Q. 43. What other process ? 

A. The Pasteur process of treating wines. 

398 Q. 44. What is the Pasteur process ? 

A. It is described. Where wine is bottled the wine is im- 
mersed in hot water, and in casks it is also immersed in a hot-water 
bath to raise the temperature to a certain degree, and it will pre- 
serve the wine, and if there is any deluterious substance in it it will 
precipitate it. 

Q. 45. What do you say it is used for? Is that process used for 
ageing liquor? 

A. I don’t think it is. I don’t think it is claimed particularly to 
age liquors; it is claimed to improve liquor. 

(). 46. What effect is it claimed to have on the fermentation of 
liquors? 

A. It is claimed to kill the germs of fermentation and to affect the 
wine by precipitation. 

Q. 47. Is its effect upon fermentation the prime use of the Pasteur 
process ? 

A. There is so many things claimed for it that I cannot say 
whether that is the primary object claimed for it or not. 


a ARIE ne ati 
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399 Q. 48. Do you know of any process of application of artifi- 
cial heat for the ageing of wines? 

A. I know something of the same nature as the Pasteur process, 
another machine that Mr. Curtis has for sale, and that is aimed to 
arrive at the same results as the Pasteur process. 

Q. 49. Do you know of any process by which heat is applied by 
means of pipes within the cas sks, exce pt the Searle process ? 

A. I do not. 

Q. dU. Did you ever hear of such a process ¢ 

A. I have never heard of such a process being used in wines; I 
have heard of the process being used in must. 

@. 51. What is must? 

A. That is sweet wine before it is fermented—the unfermented 
juice of the grape. 

(). 52. For what is it, then, used ? 
A. It is used for extracting the color from the skin of the grapes. 
After grapes are crushed it is must. It is not wine until it 
400 has fermented. Must is the common term used for it before 
it ferments 

(). oo. And you introduced heat into the casks in this process that 
you speak of for the purpose of extracting the color t 

A. For the purpose of extracting the color and resisting fermenta- 
tion. 

(). 54. Is this cask tightly closed ? 

A. No; they generally use an open tank. 

Q. 55. How in the Searle process, while the wine is under treat- 
ment? 

A. That is a closed tank. 

Q. 56. You have purchased the tanks from Mrs. Searle, haven't 
you? 

A. Yes, sir. 

Q. 57. You now own the tanks that were used by John Searle? 

A. Yes, sir. 

Q. 58. You are using the Searle process ” 

A. Iam. 

Q. 59. How long have you been using the process? 

A. A little over a year. 

Q. 60. So you are familiar with it? 

A. Iam familiar with the process, yes, sir. 
401 Q. 61. Through what length of time did your contract 
with Mr. Searle extent? 

A. ror two years. 

Q. 62. At the time of his death a portion of the contract was un- 
commie te d, was it? 

A. Yes, sir. 

Q. 63. You have read the specifications of this patent, Exhibit 
A? 

A. Ye q sir. 

Q. 64. Can you take those specifications and put the process in 
operation from those specifications ? 
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A. There would be no trouble, I think, in doing that from the 
specifications. 

Q. 65. Very plain and intelligible in that respect, are they ? 

A. Perfectly so, to my understanding. 


Cross-examination of J. De Turk by Mr. FREIDENRICH: 


Q. 1. Where bas been your place of business since you made this 
contract tliat you speak of with Mr. Searle? 
402 A. My place of business is in Santa Rosa, Sonoma county. 
(). 2. Have you had an office in this city during that period ? 
A. No, sIr. 

Q. 3. Did you ever manufacture sherry ? 

A. Yes, sir. 

Q. 4. By this process ? 

A. Py this process—the Searle process ; yes, sir. 

Q. 5. Did you manufacture the sherry by the Searle process or 
any ee process before the death of Mr. Searle? 

A. I did not; no, sir. 

Q. 6. Have you got a wine cellar in your place at Santa Rosa ? 

A. Yes, sir. 

Q. 7. Have you ever heated wines for any purpose? 

A. I used Mr. Curtis’s heater for heating wines; yes, sir. 

Q. 8. How long have you been using any process at all for the 
purpose of heating wines? 

A. Well, it is hard to give a definite answer. 

Q. 9. About how long ? 
403 A. Well, I have used Mr. Curtis’ heater since shortly after 
I purchased one of his machines; I think that was after | 
got acquainted with Mr. Searle, in 1877-1878, perhaps. 

Q. 10. Do you know the various purposes for which heat is applied 
to wine’? 

A. I think I do; yes, sir. 

Q. 11. Will you state the different purposes? 

A. Will I state the Pasteur processes, as near as I can recollect it 
from memory ? 

Q. 12. For what purpose is it applied? I don’t care about the 
particular process, but for what purposes is heat at all applied to 
wine? 

A. In making sherry it is for ageing and maturing the wine. 
The Searle process is for ageing wines of any character, so far as I 
know, though they have aged any only sherries. 

Q. 13. Is heat applied to any other wines for any other purpose ? 


A. The Pasteur process claims that it will preserve the | 
404 wines—fit them for ship-them and carrying where they other- | 
wise will not ship. | 


Q. 14. Does it necessarily follow when heat is applied to wines 
that it is for the purpose of ageing the wines? Is it not possible that 
it is applied for some other purpose ? 

A. I don’t think that the Pasteur process particularly claims that 
it is for ageing wines, but I am not positive on that. 
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Q. 15. It don’t make any difference what process is used. Can 
heat be applied to wines for any other purpose than ageing it ? 

A. I have no knowledge that it can. 

Q. 16. Do you know that it is applied at all for the purpose of 
preserving the wine? 

A. As I said before, the Pasteur process claims that the heating of 
wines fits them for shipping, and of course ages and matures the 
wine. They ciaim many things for the Pasteur process, too many 
for me to enumerate here, for there is a large book printed on the 

Pasteur process. 
405 Q. 17. Will ageing any wines convert them into sherry? 
A. No, sir. 

Q. 18. Or develop a sherry character in the wine? 

A. No, sir. There are certain kinds of wine that will develop a 
sherry character by heating or by age. 

Q. 19. Only a certain kind? 

A. Yes. 

Q. 20. Then there is a kind of wine which ageing will manufact- 
ure intoa sherry ? 

A. Yes, sir. 

@. 21. What wine is that? 

A. We make it principally from the mission grape here. It 
seems to be a natural grape for sherry. 1 don’t know what grapcs 
may be used for sherry in other countries. 

(). 22. Do you know whether wine is heated for the purpose of 
changing the character by the alteration of the chemical composi- 
tion ? 

A. I don’t hardly know as I am able to answer that question. 
Q. 23. Then I will ask you whether you know that heat is 
406 introduced into wine for the purpose of changing the flavor of 
the wine? 

A. I never heard it claimed that it would change the flavor of 
the wine, except by making sherry. I have no knowledge of any- 
thing further except what the process describes. 


By Mr. DickrNnson: 


Q. 24. Do you understand the question? His question is as to 
heat introduced into wine. 

A. Of course it changes the character of wine materially when it 
is changed into sherry ; that | have personal knowledge of. I have 
no knowledge of changing the character of any other wine. 


By Mr. FREIDENRICH : 


Q. 25. The Searle process simply manufactures sherry,as [ under- 
stand you? 

A. No, sir; I didn’t say that. I say my knowledge is that it 
changes the character of sherry. I never tried any other wines. 

Q. 26. Mr. Searle never made any other wines for you, did he? 

A. He did. He aged some clarets or put some clarets through 
the process. 

22—118 
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407 Q. 27. Will you describe the process used in heating what 
you call must; is the pipe introduced into the tank ? 


(Obj. Objected to by complainant as irrelevant and immaterial.) 


A. Yes, sir. 

(). 28. For what purpose is it introduced into the tank? 

A. For the purpose of arresting fermentation and extracting the 
coloring matter from the skin of the grape. 

(). 29. How is that heat produced ? 

A. By steam. 

Q. 30. Where is the pipe introduced into the tank ? 

A. In the bottom of the tank. 

Q. 31. Near where it is introduced in the Searle process? 

A. Something similar—yes, sir; not exactly like it, but similar. 

Q. 32. How long has that been in use? 

A. I can’t say exactly how long. I have used it some seven or 
eight years back, I suppose. 

Q. 33. Do you know whether it has been used by others? 
408 A. I am not positive that it has—no, sir. 
Q. 34. Are you acquainted with Mr. Groezinger ? 

A. Yes, sir. 

(). 35. How far is he from your place? 

A. 20 or 25 miles from my place. 

Q. 86. Have you ever been to his place? 

A. Yes, sir. 

Q. 37. Did you ever see his process for ageing wines? 

A. No, sir; I have been through his place, but never noticed any 
of his processes. 

Q. 38. Did you ever notice any pipes running into any of his 
tanks? 

A. No, sir. 

Q. 39. You don’t know what process he has been using at his 
place? 

A. Ido not; 1 am not familiar with his process of making wines. 
I just simply went as a visitor to visit his place. 


Re-examination of I. De TurK by Mr. Dickinson: 


409 Q. 1. Did you see this must process before the issuance of 
this patent in 1865, as far back as that ? 

A. No, sir. 

Q. 2. Do you know of any one else who used it prior to that date? 

A. I do not. 

Q. 5. Would it make any difference, Mr. De Turk, whether the 
pipes by which the steam is introduced into the tank was a straight 
pipe with an exhaust pipe passing out through the centre or top, as 
shown in drawing Exhibit B, or whether the steam was introduced 
by a pipe entering and coming out in nearly the same place, as 
shown in the drawing Exhibit C? 

(Obj. Objected to by respondent on the ground that it does not 
appear that the witness is an expert, or that he has ever tried the 
process illustrated in the drawing Exhibit C.) 
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A. It couldn’t possibly make any material difference, because the 
object to arrive at is to get a certain heat on the wine. You can do 
it by either process. 
410 Q.4. These other processes that you have mentioned—how 
do they compare with the Searle process as to the amount of 
heat put upon the wine at any one time and the length of time itis 
wer ag to such heat? 

The dry-air process is a slow process that may extend for any 
oe of time, from one month up; I don’t know how long it might 
extend ; but the Pasteur process or the process of Mr. Curtis’ ma- 
chine is instantaneous; it is calculated to raise the temperature of 
the wine to a certain point and the wine passed through and cools 
as quick as possible there. 

Q. 5. It is not, then, a constant, steady application of heat ? 
A. No, sir; the quicker the better. 
Q. 6. Is it under the Searle process a steady application of heat? 
A. Yes, sir; the steady application of heat may be continued for 
two or four months, as the patent here claims, and I suppose it might 
be extended further. 
Q. 7. How is the length of time regulated ? 
41] A. By the taste and desired results. ‘The operator of the 
wine tries the wine, and when it reaches a point where he de- 
sires he stops the heat. 
Q. 8. The same way with the dry-air process, Is 1t? 
A. Just the same. 
Q. 9. Have you ever heard of any one else excepting Mr. Searle 
using this Searle process? 
(Obj. Objected to by respondent as incompetent — hearsay.) 


A. Yes; I have heard of another party using it. I have heard of 
b. Dreyfus & Co. using it. 

Q. 10. Prior to its use by Mr. Searle? 

A. No, sir; I have not heard of its being used prior. 


(Recess until half past one o’clock p. m.) 


Turspay, September 5, 1881—afternoon. 
Present: Mr. Dickinson, solicitor for complainant; Mr. Boon 
of counsel, Mr. Freidenrich, solicitor, for respondent. 


Deposition of Jacob Frowenfeld. 


Examination-in-chief of Jacop FROWENFELD on behalf of 
complainant by Mr. Dick1Nson : 


412 Q. 1. Mr. Frowenfeld, what is your business ? 
A. Wine merchant. 
Q. 2. Are you a member of the firm of B. Dreyfus & Co., defend- 
ants in this action? 
A. Yes, sir. 
Q. 3. How long have you been such member? 
A. Since the firm has been in existence. 


ARE 
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Q. 4. Whereabouts in this city is the firm engaged in business 
now ¢ 

A. Brannan street. 

Q. 5. And how long has the firm been in existence? 

A. About twelve years. 7 

Q. 6. What is the name of your wine vaults? 

A. Eagle wine vaults. 

Q. 7. Has the firm been engaged in curing wines during the past 
year or ageing them? , 

A. No, sir. 

Q. 8. That firm has not been engaged in curing or ageing wines at 
any time during the past twelve years? 

A. No, sir. 

Q. 9. Are there any tanks there erected by the firm? 
413 A. Yes, sir. 
Q. 10. Is heat applied to those tanks in any way ? 

A. Yes, sir. 

q. 11. In what manner? 

A. Steam. 

Q. 12. How is the steam applied to those tanks or the contents of 
the tanks? Is the steam applied to the wine in the tanks? 

A. Yes, sir. 


Q. 13. In what manner? 


A. Through pipes. ‘/ 
(). 14. The steam passes through pipes? | 
A. Yes, sir. | 


Q. 15. How are these pipes placed in or about the tanks? 
A. Inside; pass into the casks. | 
Q. 16. In what shape after they enter the casks are they ? 
A. The shape of a coil, I believe. 
Q. 17. Have you seen them—examined them ? 
A. No, sir. 
Q. 18. Didn’t you ever see the coils ? 
A. lam not sure whether I did or not; [am not out therea great 
deal; in town principally. 
414 Q. 19. In what part of the tank does this pipe enter the 
tank ? 
A. I cannot tell you. I refer you to the coppersmith. I don’t 
attend to the practical part of the business. 
Q. 20. Who attends to the practical portion of the business ? 
A. Our superintendent does. 
@. 21. What is his name? 
A. Mr. Pohndorff. 
Q. 22. Is he the superintendent now ? 
A. No, sir. 
Q. 28. How long since he ceased to be ? 
A. The first of the month. 
Q. 24. Is he in the city ? 
A. I believe not. 
(). 25. Where is he; do you know ? 
A. I think he is up in St. Helena. 
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Q. 26. Are these tanks in which these steam-pipes have been 
placed empty ? 
A. I couldn't tell you. 
Q. 27. Have they at all times been empty ? 
A. That I don’t know. 
Q. 28. Have they at any time been empty since they were first 
constructed ? 
A. I don’t attend to the practical portion of our establish- 
415 ment, and therefore I am not able to state whether they are 
empty or whether they have been, or any thing about them. 
@. 29. You don’t know, then, whether wine is manufactured at 
your establishment or not ? 
A. I stated that; I stated that we had tanks—such tanks as you 


Q. 30. Don’t you know whether or not those tanks have ever had 
wine in them? 

A. Oh, certainly, I know that. 

Q. 31. For what purpose was the wine put into those tanks ? 

A. For the purpose of storing it. 

Q. 32. And then you introduce the heat through the pipes ? 

A. Yes, sir. 

Q. 33. For the purpose of assisting storing the wine? 

A. No, sir; not for that purpose. 

Q. 34. For what purpose was it done? 

A. For the purpose of bringing out certain qualities in certain 
wines. 

By Mr. Boone: 

(). 35. Then I understand, Mr. Frowenfeld, that these tanks con- 

tain wine, do they? 
A. Yes, sir. 
416 Q. 36. And this pipe goes through the side of the tank into 
the interior of the tank? 

A. Yes; from the outside. 

Q. 37. Then this pipe is coiled inside the tank, 1s it? 

A. Yes, sir. 

(. 38. There are several coils? 

A. I don’t know whether there are several; I know it is the shape 
of a coil. 

Q. 39. Then the pipe comes out of the tank again, does it? 

A. Yes; comes out again. 

Q. 40. It does not terminate inside the tank? 

A. No, sir. 

Q. 41. Then steam is passed through the coil when wine is in the 
tank ? 

A. Yes, sir. 

Q. 42. So that the wine is brought in contact with these heated 
pipes ? 

A. Yes, sir. 
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By Mr. FREIDENRICH: 


Q. 43. Your duties are to attend to the office branch of your busi- 
ness, are they not? 
A. Yes, sir. 
Q. 44. Your office is at a different place from this celler, is it 
not? 
A. Yes, sir. 
417 (. 45. Where is the office of the firm ? 
A. 121 California street. 


Deposition of Henry Sanders. 


Examination-in-chief of Henry SANDERS on behalf of com- 
plainant by Mr. DicKINson: 


Q. 1. Mr. Sanders, what is your business ? 

A. Coppersmith. 

Q. 2. In what place? 

A. 421 Mission street. 

Q. 3. Are you acquainted with the firm of b. Dreyfus & Co., wine 
dealers here ? 

A. lam. 

Q. 4. During the past year have you done any business for them? 

A. I couldn’t tell whether it is a year or more or less. 

Q. 5. Was it prior to the 15th of last June and after the year 
1865? 

A. It was after 1865; that is sure. 

Q. 6. Was it before the 15th of last June? 

A. I ecouldn’t tell for sure, because I didn’t look on the book 
418  tosee what time I done it. If I had known it I would have 
looked to see. 

Q. 7. Did you ever make any copper coils for the defendants? 

A. I did. 

Q. 8. Within a few months last past? 

A. No, sir; it might be a year or more—a little over a year, I 
think. I could not tell the date. 

(. 9. At whose instance did you make those coils? 

A. I made them to order for Dreyfus & Co. 

©. 10. What kind of coils were those? 

A. Kind of snake coil. I made them when I learned my trade, 
about 35 years ago—just the coil turned around—I believe turned 
around twice and came out, just like they use them in breweries for 
heating water. You can go to every brewery and see them here. 

Q. 11. Have you made these for Dreyfus & Co. 35 years ago? 

A. I haven’t made them for Dreyfus & Co. 35 years ago, but I 
made the same kind. 

Q. 12. Look at this drawing, Exhibit C. 
419 A. That ain’t the kind of coil I made for them. 
(). 13. In what does it differ? 
A. It lays flat on the bottom of the tank—don’t stand up. 
Q. 14. Couldn’t it be raised up? 
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A. It couldn’t be raised up; no. 

Q. 15. Or put on a frame? 

A. It could not. 

Q. 16. Did you see the coil inside the tank ? 

A. I didn’t see the coil inside the tank. I made the coil and the 
men up there put it in, but the coils wasn’t made so that they could 
be raised up, because both ends go out of the tank, out of the bot- 
tom part. 

(. 17. Where did the end of the coil, what you might call the en- 
trance of the coil, enter? Was it near the bottom of the tank ? 

A. At the bottom of the tank, and the outlet was at the bottom 
of the tank, and the coil lies flat on the bottom. 

Q. 18. Were the outlet and inlet pipes side by side? 

A. Close to each other. 
420 Q. 19. Side by side, or one above the other? 
A. Side by side; not one above the other. 

Q. 20. It enters the tank and hes on the bottom, does it? 

A. Yes, sir. 

Q. 21. How many coils? 

A. I couldn’t tell. I believe two coils. There was about thirty 
feet of pipe in each coil. 

Q. 22. Was there any exhaust or escape pipe other than the one 
that passed out at the bottom, that you have referred to ? 

A. No, sir; there was not. 

Q. 23. Where were those coils used that you made for Dreyfus & 
Co.,; — was done with them ? 

A. The tanks were outon Fifth and Bryant or Brannan street-. I 
don’t know which it was. 

Q. 24. In Dreyfus & Co.’s wine works out there? 

A. Yes, sir. 

Q. 25. How many of those did you make ? 

A. Six. 

(). 26. Made six of them for six tanks? 

A. Six for six tanks. 
421 ©. 27. That is, one coil for each tank ? 
A. Yes, sir. 
Q. 28. Was there any difference in them ? 
A. One was made just like the other. 


Cross-examination of Henry SAnpers by Mr. FREIDENRICH: 

Q. 1. Did you ever make similar coils for anybody else? 

(Obj. Objected to by complainant on the ground that no notice 
of testimony of anticipation by this witness has been set up in the 
answer.) 

A. I have made coils, plenty of them, all kinds. Ina still you 
have a coil in there to raise the vapor. 

Q. 2. For what purpose did you make similar coils before this ? 

(Obj. The same objection by complainant.) 


A. Heating water. 
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Q. 3. In what way did they heat water? 
A. The same way. 
422 Q. 4. By its introduction into the tanks? 
A. Yes, sir. 
Q. 5. And tanks similar to those used by Dreyfus & Co.? 
(Obj. It is agreed that all the testimony of the witness upon this 
point is taken subject to the objection last above noted.) 


A. Similar to the tanks used by Dreyfus & Co. 
Q. 6. For whom did you make them ? 
A. I can’t tell who I made them for; I would have to look over 
the books to tell; you can go nearly all over the city and see them. 
Q. 7. Did you make them for different breweries in the city ? 
A. Yes, sir. 
Q. 8. Did you put them into tanks in any brewery in the city ? 
A. I did, sir. 
@. 9. Where? 
A. Philadelphia brewery, Chicago brewery; pretty near all the 
breweries in the city ; they were made twenty years ago. 
423 Q. 10. Do you know for what purpose they were put into 
the tanks in breweries ? 
A. Heating water. 
©. 11. Within what period of time have you made them ? 
A. (). | ecouldn’t tell. \ 
Q. 12. Did you make them more than twenty years ago? | 
A. I am in business sixteen years ago, and done them when I 
worked for my wages. 
Q. 13. That was before twenty years ago? 
A. Before twenty years ago. 
Q. 14. And you know that they were used in breweries in tanks? 
A. I know that they were used in breweries in tanks over twenty 
years ago. 
Q. 15. Coils similar te those that were put in the tanks in Drey- 
fus & Company’s establishment? 
A. Yes, sir. 
Q. 16. Were not coils of a similar character in general use in this 
city and county for heating liquids in tanks twenty years ago? 
A. Yes; vou might call it forty years; not in this State, 
424 though, that 1 know. 


Re-examination of Henry SANDERS by Mr. Boone: 


@. 1. What is your age, Mr. Sanders? 
A. Iam fifty-one years old. 
Q. 2. How long have you been in this country? 
A. I have been in this country since 1853. 
Q. 3. What do you mean by this country, the United States ? 
A. The United States. 
Q. 4. How long have you been in California? 
A. Since 1863. 
Q. 5. Have you been in the same business during all the time 
that you have been in California? 
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A. I have; yes. 

Q. 6. Where did you reside before you came to San Francisco ? 

A. New York. 

(. 7. In the same business there ? 

A. The same business. 
425 Q. 8. When did you first make coils of this kind, Mr. 
Sanders ? 

A. That is hard to tell. I made them in Germany. 

Q. 9. When did you first make them in the United States ? 
\. That is hard to tell. I made them in New York, I am sure. 
[ worked there for a man by the name of Knox, and he made them 
for sherry wine: made some kind like it for some kind of sherry 
wine for a firm by the name of Hoffman & Curtis. 


» 


(Obj. Respondent moves to strike out the last clause of the 
answer as not responsive to the question.) 


(. 10. (Q. 9 repeated.) 
A. I didn’t make them in New York; I helped make them there. 
I worked for a boss. 
(). 11. When was that? 
A. Well, it was 1854; might be. 
Q. 12. In 1854 you made coils in the United States? 
A. Yes, sir. 
(. 13. Such coils as used in distilleries you refer to, do you? 
A. Yes. 
Q. 14. And used for heating wort or mash? 
426 A. Yes, sir. 
(. 15. You also made them for heating water ? 
A. I did. 
Q. 16. Do you know what all these coils that’ you made were used 
for ; did you see them in use? 
A. I saw them in use. 
(. 17. All of them ? 
A. Not all of them; I couldn’t tell all of them. 
Q. 18. You simply know that you made coils and sold them, don't 
you? 
A. I did. 
Q. 19. Did not pay any attention to them after they were gone out 
of your hands to know what they were used for? 
A. Some were used for cooling purposes, some were used for heat- 
ing purposes. 
Q. 20. You did not follow them up after you sold them to find out 
what the parties who purchased them used them for? 
A. No; I did not. 
Q. 21. All you know is you made theim and sold the coils? 
427 A. I got the order for them and made them. 
Q. 22. It is a usual article of manufacture for a copper- 
smith, is it not? 
A. Yes, sir. I make them every day myself. I am making some 
now. 
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Q. 23. It is part of the regular business of a coppersmith to manu- 
facture such coils ? 

A. Yes, sir. 

Q. 24. And the particular purpose that each coil was used for you 
never followed up, did you? 

A. No, sir; I did not; some of them I did. 


Recross-examination of Henry SANpErRs by Mr. FREIDEN- 
RICH : 

Q.1. Were you called upon to place any of these coils in the 
tanks? 

A. | was. 

Q. 2. Then from that fact you know the use to which they were 

put, don’t you? 
428 A. Yes. 
Q. 3. Did you put any of them into any tank in any brew- 
ery in this city? 

A. Yes, sir. 

Q. 4. Did vou put them into any establishment in New York city 
when you were there? 

(Obj. Objected to by respondent on the ground that no notice 
of testimony of anticipation by this witness is set up in the answer.) 

A. No; not any | could swear to. 

Q.5. Did you help put any of them into any establishment in 
New York? 

A. I ecouldn’t tell; too long ago. 

Q. 6. How many breweries have you put similar coils in, to your 
recollection, in this city during the time that you have been in this 
city ? 

A. Well, I can remember three. , 

Q. 7. About when were they put in, as near as you can give the 
time? 

A. About a year ago. 

Q. 8. Did you put any in as much as ten years ago? 

A. O, I did; I put one in about a vear ago in the stock 

brewery. 
429 (Obj. Respondent objects to the above answer, and moves 
that it be stricken out as immaterial.) 

Q. 9. You say that as much as ten years ago you put coils into 
tanks of some of the breweries in this city ? 

(Obj. Objected to by respondent as immaterial.) 

A. I did. 

By Mr. Boone: 

Q. 10. The coils that you placed in tanks in breweries were for 
cooling, were they not? 

A. Some for cooling and some for heating. When it comes to a 
shape like this (coil shown in drawing, Exhibit C), where it rises, 
J have to pay twenty dollars tax on it. They claim that they can 
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make whisky out of it. I don’t make no coils like this marked off 
here (in Exhibit C) without I pay my tax. 

Q. 11. It is within the last ten years that you say you have made 
those for breweries ? 

A. Yes, sir. 


430 Deposition of W. L. Daniel. 


Examination-in-chief of W. L. Dantet, on behalf of com- 
plainant, by Mr. Boone: 


©. 1. What is your name? 

A. W. L. Daniel. 

(). 2. What is your business? 

A. Plumber and gas-fitter. 

(). 3. Where? 

A. 234 Post street. 

Q. 4. How long have you been in that business? 

A. Over thirty years. 

Q. 5. How iong in this city? 

A. About twenty-six. 

Q. 6. Have you done any plumbing work for the defendants in 
this ease, B. Dreyfus & Company ? 

A. Yes, sir; I done plumbing work for them. 

(. 7. What was the nature of that work ? 

A. Making water-closets, waste-pipe, sinks, soil-pipes, and so forth. 

Q. 8. Did you have anything to do with placing coils of pipes in 
tanks for them? 

A. Nothing whatever. 
431 Q. 9. Never? 
A. I had the connecting of them. 


@. 10. When was that? 
A. Some time ago; I couldn’t tell exactly about the time. 
@. 11. About what time? 


A. It is over a year ago, I should think. I could suppose so; I 
can’t say for certain. 

(). 12. Just state what the nature of the coil was, where it was 
placed, and what the nature of the work was that you did. 

A. I didn’t do the work at all. I had a man employed by me 
and supplied him to the company called Dreyfus & Company, and 
he put the pipes in according to their instructions. I supplied the 
labor and the material. 

Q. 13. So you had nothing to do with doing the work at all? 

A. No, sir. 

(). 14. Did you see the coil? 

A. Yes, I saw the coil. 

(). 15. Where was it when you saw it? 

A. It was in the barrel. 

Q. 16. Ready to be connected ? 

A. Yes, sir. 
432 Q. 17. How large was the barrel? 
A. I can’t say; it might be eighteen feet high. 
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Q. 18. A tank, was it not? 

A. Yes, sir; a vat. 

Q. 19. Then this coil was in the tank when you saw it? 

A. In the bottom of the tank. 

Q. 20. And the plumbing was to connect the end of the coil with 
the pipe outside of the tank ? 

A. There was no plumbing. 

Q. 21. The work that was to be done was to connect the end of 
the coil with the pipe outside of the tank ? 

A. Yes, sIr. 

Q. 22. Through the side of the tank ? 

A. Yes, sir. 

Complainants rests. 


Continued, by consent of counsel, for taking testimony on behalf 
of respondents until Tuesday, 19th instant, at ten o’clock a. m. . 


TuEspAY, September 19, 1882. 
Further continued, by agreement of counsel, to Tuesday, 
33 October 24th, 1882, at ten o’clock a. m. 
Turspay, October 24, 1882. 
Further continued, by agreement of counsel, to Tuesday, Novem- 
ber 7th, at ten o’clock a. m. 
Turespay, November 7, 1882. 
Further continued, by agreement of counsel, to Tuesday, 14th 
inst., at ten o’clock a. m. 
TuEespDAy, November 14, 1882. 
Present: Mr. Dickinson, solicitor, and Mr. Boone, of counsel, for 
complainant; Mr. Friedenrich, solicitor, and Mr. Serivner, of coun- 
sel, for respondents. 


Deposition of Henry Sanders. 


Examination-in-chief of Henry SANDERS, recalled on behalf 
of respondents, by Mr. FREIDENRICH: 
Q.1. You are the gentleman who testified in this case on behalf 
of the complainants ? 
A. I am. 
Q. 2. To the effect that you had made the coils for the respond: 
ents in this case? 
434 A. Yes, sir. 
Q. 5. What is your business? 
A. Coppersmith. . 
Q. 4. How long have you been engaged in that business ? 
A. For myself, about fifteen years—fourteen or fifteen years. 
Q. 5. And what were you doing prior to that time? 
A. I worked for wages at the same trade. 
Q.6. Where? 
A. Here in San Francisco and in New York. 
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Q. 7. Altogether, how long have you been engaged in that busi- 
ness, both as proprietor and as laborer for others? 

A. Since 1844. 

Q. 8. When did you first make a copper coil similar to those made 
for the respondents in this case? 


(Objected to and withdrawn.) 


Q. 9. Did you ever make a copper coil similar to the one made 
for the respondents at any time prior to the time when you made 
these for them ? 


(Obj. Objected to by complainant unless it be shown that 
435 such coils were made, if at all, for a purpose similar to that 
for which respondents’ coils were made.) 


A. I did. 

Q. 10. When did you first make a coil similar to the one that you 
made for the respondents? 

A. I helped make one, when I was not in business for myself, 
between 1865 and 1860, when I was in New York city. 

Q. 11. Did you make more than one during that period, or did 
you help make more than one during that period ? 

A. O,it was a common thing, making those coils. 

Q. 12. About how often were they made in the shop in which you 
were employed during the period between 1855 and 1860? 

A. Well, I could not tell. 

Q. 13. Can you approximate ? 

A. No,sir; it is so long ago I could not approximate. 

(). 14. Can you tell whether it was as often as once a month ? 

A. No; I couldn't tell whether it was once a month, but 
436 it was a common thing; might come every day, a job like 
that. 

Q.15. Do you know the purposes to which these coils were 
applied ? 

A. The coils are made for heating purposes. 

(). 16. Heating in what way’? Please explain. 

A. To let steam go through the coil and heat a liquid. 

(). 17. Within what vessels were these coils placed for the pur- 
pose of heating liquid? 

A. In wooden tanks, in iron tanks, in copper tanks, as the case 
may be. 

. 18. Were you yourself at any time engaged in placing these 
coils in any of these receptacles ? 

A. I was. 

Q. 19. State when and describe the vessels in which the coils were 
placed. 

A. All I can recollect is, first, 1 done it in New York in copper 
stills and in wooden tanks. 

Q. 20. During what period was this done by you? 

A. What time? 
Q. 21. What time; yes. 
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437 A. It was done between 1855 and 1860, in that neighbor- 
hood, because I worked in New York then. 

Q. 22. What kind of liquids were heated in this manner, to your 
knowledge? 

A. There was heated spirits and wine. 

Q. 23. Any other liquids? 

A. Water, too. 

Q. 24. Now, since 1860, have you been engaged in making them ? 

A. I have; yes. 

(). 25. Where? 

A. Herein San Francisco. In 1865 I came here to San Fran- 
cisco. 

Q. 26. How soon after you first entered into the business here did 
you begin making these coils 

A. It is hard to tell because it is common that most any month 
we make them. 

Q. 27. Could you state that it was during 1863 or 1864 that you 
made a coil similar to the ones made for the respondents ? 

A. I did. I was in business for myself, but I helped make them. 

Q. 28. Can you state that it was more than one that you helped 

make during those years ? 
438 A. O, yes. I have helped make more than one. 

Q. 29. Did you help place any of those coils which you made 
or helpted make in 1863 or 1864? 

A. I could not remember more than one. 

Q. 30. Since that time have you been making them? 

A. Yes, sir. 

Q. 31. Do you remember making any in the year 1865? 

A. I ‘could not remember. I could not tell exactly until 1867, 
when I went into business for myself. I could look over my books 
and see how it is since then. 

Q. 32. Can you state about how many vou have made since 1867, 
when you went into business for yourself? 

A. At least about fifty, I think; pretty near fifty all together. 

(). 3d. ~~ you helped in placing any of those coils? 
I did. 
_ o4. For what purpose were they used ? 
Heating liquid. 

—Q. 30. Where t 

A. Pretty near in all wineries and distilleries. 
@. 36. And breweries ? 

Breweries, too. 

Q. 37. Will you name me some persons for whom you have made 
them in this city since 1867 ? . 

A. In this city I have made some for the Chicago brewery, Stock 
brewery, United States brewery, I believe; I could not swear to 
that, though; and I repaired some for the Philadelphia brewery for 
Mr. Willand; old ones. I made some for C utting & C ompany. 

Q. 38. What kind of coils were these; what material were they 
made of? , 


A. Copper. 
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Q. 39. In what way were they placed? 

A. They were placed flat in the bottom. 

Q. 40. In what way did they enter the cask or tank ? 

A. Some enter in the side of the tank, down at the bottom, and 
the others go up again. 

Q. 41. The coils were made to lie flat on the bottom of the cask ? 

A. Flat on the bottom. 
440 Q. 42. Were they pli aced in about the same manner that 
the coils were placed in the casks of the respondents by you? 

A. They were; some of them were, and some of them were put 
in so that you could lift them out—connect them on top. 

Q. 43. Were these which you made in San Francisco since 1867 
made in the same way as the coils which you had helped to make 
in New York? 

A. ve | were; yes, sir. 

Q. 44. Were they placed in the casks in the same manner ? 

The same manner. 

Q. 45. Then, as I understand you, you assisted at first in making 
these coils in New York between 1855 and 1860, and placing them 
in casks or tanks in the same manner that you subsequently did in 
San Francisco ? 

A. The same manner. 

Q. 46. And that manner was similar to the manner in which you 
placed them in these casks for the defendants ? 

A. Yes,sir; I may go further. I helped make them in Germany 

: before I came to the United States. 
44] (). 47. The same coils ? 
The same—an old thing. 
Q. 48. Were they used in Germany in about the same manner? 
They were. 
Q. 49. For what purposes were they used there? 


(Obj. Objected to by complainants as immaterial.) 


A. They were used for boiling purposes—heating purposes. 
; Q. 50. Heating liquid ? 
Heating liquids. 
Q. 51. And you there assisted your employer In making them and 
placing them in tanks; is that your testimony’ 
A. | woul In’t say in tanks, but I placed a In cop per vessels. 
Q. 52. That was before you came to t the United States ? 


A. Y es, SIT. 

Q. 53. While you were working at your trade in Europe? 
. 7 + . 

A. Yes, sir. 


Cross-examination of Henry SANpeERs by Mr. DIcKINSoN: 


442 Q. 1. Mr. Sanders, I understand you that you made a copper 
coil similar to the one that you made for the respondents here 
a between 1855 and 1860 in New York ? 
A, . did. 
(. 2. For whom was that coil made? 
A. A firm by the name of Hoffman & Curtis. 
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@. 3. And where was it used ? 
A. Used in a distillery. They had a distillery and sherry-house ; 
made sherry wine. 
Q. 4. Where was this copper coil used ? 
A. This copper coil was used in tanksand in the still. 
Q. 5. Do you mean to say that the same copper coil was used in 
both ? 
A. O, no; they had more than one. 
Q. 6. It was used in the still and also in the tank ? 
A. Yes; but different coils ; certainly they could not use the same 
one in the still and in the tanks. 
Q. 7. You put these in? 
A. I helped put them in. 
(. 8. How large were the tanks ? 
445 A. That is hard to tell or estimate now—so long ago; must 
be about between six and eight foot high and about nine foot 
diameter, but that I could not tell exactly. 
Q. 9. What length of time was the heat applied through these 
coils to the contents of these tanks? 
A. That I don’t know. 
Q. 10. Did you ever see any sherry wine in these tanks ? 
A I did; I have been drinking it. 
Q. 11. And the heat applied to it? 


A. Yes, sir. 
Q. 12. Do you know how long it was applied and for what pur- 
pose ? 


A. I could not tell. 

Q. 13. Do you know where the wine that was putin those tanks 
was procured ? 

A. I could not tell. 

Q. 14. Was sherry wine produced in the United States at that 
time in sufficient quantities to run a still? 

A. Well, I know they had tanks there where they made it in New 
York. 

Q. 15. What was that wine when put into the tanks? Was 
444 it raw wine or wine that was already made? 
A. That I couldn’t tell; I know they told me it was sherry 

wine, and I drank of it. 

Q. 16. Do you know for what purpose the heat was applied to it ? 

A. I didn’t know them days. 

Q. 17. Do you know what length of time the heat was applied 
to it? 

A. I don’t know. 

Q. 18. Do you know whether the wine was purchased in America 
or imported from abroad ? 

A. I could not tell. 

Q. 19. Do you know whether it was raw wine or whether it was 
real wine when it was put in the tanks? 

A. I could not say; all I can say is what I have said about it. 

Q. 20. These coils have been used in stills everywhere for many 
years, have they not? 


= 
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A. They have. 
2. 21. When you refer to the copper arrangements in Germany 
— which the coils were put don’t your refer to stills? 
A. I have reference to stills; for other purposes, too. 
445 Q. 22. What other purposes ? 
A. Sugar—well, for boiling purposes; any boiling pur- 
OSS. 
Q. 23. Did you ever see a copper coil applied to a tank in which 
wine was kept in Germany ? 
A. Wine was kept—they called it wine; I don’t know whether it 
was wine or not. 


By Mr. FREIDENRICH: 


Q. 24. Then your answer is that you did? 
A. I did. 


By Mr. Dickinson: 


Q. 25. What kind of wine? 
Sherry wine; they called it sherry wine; that is all I can tell 


(. 26. Did you ever see heat applied in this way to claret? 

A. No. 

(. 27. Did you drink some of that wine? 

A. I did. 

Q. 28. Where was this? 

A. It was in the same place where | referred to, Hoffman & 
Curtis. 

(). 29. In Germany I speak of. 

A, O, no; the part of the country where I came from in Germany 

there was no wines. : 
446 Q. 30. You have no knowledge, then, of the purpose for 
which these coils were applied to wine in New York? 

A. ! have not. 

(). 31. What other place besides Hoffman & Curtis do vou know 
of in New York where such coils were used ? : 

A. I don’t know of any other place there. 

Q. 32. Do you know Mr. Curtis, of that firm of Hoffman & Cur- 
tis? Is he the same Mr. Curtis that is here in this city? 

A. 1 don’t know. | 

Q. 33. This firm of Hoffman & Curtis, did they run a distillery at 
that time? 

A. Thed did. 

Q. 34. You say that the- ran a wine house in addition to their 
distillery ? 

A. They did. 

Q. 35. Do you know whence they obtained the wine that they 
handled in this wine house? ‘ 

A. I don’t know. 

Q. 36. And you don’t know anything about the details of the ap- 
plication, as to what length of time the heat was kept up? 

A. I don’t know; I could not tell. 

. 24—118 
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447 Q. 37. Or as to what the object was for which the heat was 
applied? 

A. i didn’t know them days. 

Q. 38. Copper coils similar in form to these are used for a great 
many purposes, are the- not? 

A. They are. 

Q. 39. They are used for heating rooms sometimes, are they not ? 
Similar coils are used in state-rooms on steamers and other places ? 

A. No: not similar to that. 

@. 40. What is the difference ? 

A. They mostly run lengthways, with short elbows. 

(). 41. That is the only difference, is it? 

A. That is all. 

Q. 42. Now, then, I understand you to say that they are used for 
heating liquors in this city in wineries and distilleries. What wine- 
ries have you furnished coils toin San Francisco? You mentioned 
the distilleries. 

A. Only Bb. Dreyfus, here in San Francisco. 

Q. 43. What did you refer to when you stated that you had made 
these coils, some fifty all together, for heating liquors in wineries 

and distilleries? : 
448 A. I made them for wineries in California here. 
Q. 44. What wineries are they used in? 

A. De Turk, Groezinger, Krug. 

Q. 45. Are any used by De Turk? 

A. Yes, sir. 

Q. 46. For what purpose? 

A. For heating wine. 

Q. 47. You know that, do you? 

A. I do. 

(. 48. How do you know that he uses them for heating wine? 

A. He told me. 

Q. 49. Is that all the way you know? Did you hear his testimony 
here at the former hearing in this case as to what he used them for? 

A. I did not. 

Q. 50. And you are satisfied and you are prepared to swear that 
he uses that coil for heating wine? 

A. Well, | wouldn’t swear to it, but if I had a fair trial I would 
bet a hundred to one. 

Q. 51. I want to find out now how you know that he uses it. You 
have testified absolutely that he uses that coil to heat wine. Now, 

I want to know how you know it? 
449 A. Because they told me they used it for that. 
(. 52. Where and when? 

A. In the shop and when I made them when the order was 
given ? 

Q. 53. For the purpose of heating wine? 

A. Heating wine. 

Q. 54. Did he describe to you how he was going to use that coil ? 

A. No; he did not describe to me. 

Q. 55. How do you know that Krug uses it? 


SOPHIA SEARLE, EXECUTRIX, &C. 187 


A. Because he gave me the order for coils in a wine-tank. 

(). 56. Where? 

A. He wrote a letter down. No; he didn’t write a letter down. 
Yes; he wrote a letter similar to Dreyfus. 

Q. 57. [am asking you how you know he uses it? 

A. From my experience—my: judgment. 

Q. 58. Just relate what your experience is, then, if you are going 
to draw facts as to what other men do from yours experience. 

A. I have seen them in wine-tanks. 

Q. 59. Where? 

A. Groezinger. 
450 (. 60. Where is that? 
A. Jointville, Napa county. 

Q. 61. What kind of a tank was that in which you saw the coils? 

A. Wooden tank. 

Q. 62. A large tank, open at the top? 

A. Open when the wine was putin. They might have closed it 
afterwards. 

Q. 63. I am not asking you what they might have done. I am 
asking you what was done. What kind of a tank was it that you 
saw these worms in? 

A. Wooden tank. 

(. 64. Open at the top, was it not? 

A. I did not look at the top. 

Q. 65. Was it not the tank used for the putting of the pumice in 
when the grapes were first mashed ? 

A. It was not. 

Q. 66. How do you know it was not if you did not look at the 
top or into it? 

A. 1 know about how they make wine; that they don't use coils 

for pumice tanks. 
451 (). 67. Don’t they sometimes use coils to introduce heat 
into tanks that the grapes have been mashed or pressed in 
for the purpose of extracting the color from the skins, &c., of the 
grapes 

A. Not that I know of. 

Q. 68. They never use them for that? 

A. Not that 1 know of. 

. 69. What ex perience have you had? I understand you to say 
that you know enough about making wine to know that coils are 
never used in pumice tanks. What experience have you had in 
wine makirg ? 

A. My experience is not far, but my common sense tells me. | 
don’t know, but I was told that Mr. Groezinger makes port wine 
and all those things and heats the wine up? 

@. 70. You were told so? 

A. Yes, sir. 

Q. 71. Have you ever seen it done? Have you been up there 
and investigated it ? 

A. I never investigated it. 

Q. 72. You are satisfied now, from your knowledge of wine mak- 
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ing, that these coils are never introduced into the pumice 
452 tanks for such purposes as I have indicated for extracting 

the color or for heating up the must? You are prepared to 
swear now that thcse coils are never used for the purpose of heating 
that up? 

A. I am not prepared to swear, but I don’t believe that they use 
them that way. 

Q. 73. How many tanks had Mr. Groezinger in which these coils 
were used ? 

A. I am sure he has got two, if not more. 

Q. 74. When did you see them? 

A. About five or six years ago. 

Q. 75. How long had he had them—the coils? 

A. I made the coils for him. 

@. 76. When? 

A. About five or six years ago. 

Q. 77. About five or six years immediately past ? 

A. Well, pretty near; I could not tell exactly the time. 

Q. 78. You had been in this country some time when you saw 
these there ? 

A. Yes, sir. 

Q. 79. You made’the coils for those tanks some five or six years 
») 

453 A. Yes, sir. 
Q. 80. I understand you to say that Mr. Krug used them ? 

A. Yes, sir. 

Q. 81. Where did he used them? 

A. Mr. Krug, he got his lately. 

Q. 82. After coming to San Francisco, whose was the first winery 
that you ever made copper coils for or coils similar to this that you 
made for the respondents? 

A. That is a question I could not answer. 

Q. 83. And how long ago was it that you first made any copper 
coils for any winery ? 

A. While I was in business for myself? 

(. 84. Since vou came to San Francisco ? 

A. I think Mr. Groezinger was about the first party. 

Q. 85. And that was about five or six years ago? 

A. Yes; about five or six years ago. There might have been 
some before, but I don’t remember now. 

Q. 86. How long since Krug ordered them? 

A. About two months ago. 
454 Q. 87. Now, besides Krug’s and Groezinger’s and Mr. De 
Turk’s, what other wineries are these coils used in ? 

A. Mr. Crabb’s. 

Q. 88. Where is his? 

A. It is in Oakville, Napa county. 

Q. 89. For what purpose does he use his coils? 

A. I don’t know; I have not seen them there. 

Q. 90. How long ago did you make them for him ? 

A. It must be about eight months ago. 
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Q. 91. Then these coils that you made, commencing with your 
arrival here—in 1863 did I understand you to say that you came 
here to this city ? 

A. Yes, sir. 

(). 92. These coils that you made after that date and up to four or 
five years ago, when you made the Groezinger coils, for what pur- 
pose were those coils used ? 

A. For heating purposes. 

Q. 93. Where? 

A. In distilleries and packing houses where they made preserves; 

Cutting & Company and Krug, breweries. 
455 Q. 94. In packing houses how were these coils used—in 
large tanks ? 

A. In large tanks and small tanks. 

(). 95. In wooden tanks or copper vessels or tin vessels? 

A. Wooden tanks. 

Q. 96. Used for heating purposes * 

A. Used for heating purposes. 

Q. 97. When did Cutting & Company first use them ? 

A. I could not tell what time they used them first, but we made 
them in New York for packing companies, for cooking preserves. 

Q. 98. How were they used there—put in tanks always? 

A. Put in tanks. 

Q. 99. How large tanks are used for making preserves in ? 

A. I never measured the tanks; I could not tell how large they 
were. 

Q. 100. Is it customary to use large wooden tanks in making 
preserves ? 

A. They don’t use them as large as what they do in wineries. 

Q. 101. For what purpose were they used in the breweries where 
you put them ? 

A. For heating liquid. 
456 Q. 102. What liquid ? 

A. Beer or water. 

). 103. What is heated? Did they heat the beer or the malt? 
A. They heat the malt, what they call the wort. 
). 104. Is that the liquid that you refer to? 
\. I do. 
). 105. How is the coil applied for that purpose ? 
\. Steam going through it. 
é 
\ 


} 


ot 
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— " 


g 
. 106. I mean how are the coils applied ? 

Flat on the bottom of the tank, and the steam foes in from 
the outside and goes out again. 

Q. 107. How large were the tanks in these breweries that you 
have referred to? 
A. From six to eight feet in diameter. 
(. 108. Were these tanks closed on the top? 
A. They are not. 
Q. 109. Were they tight tanks ? 
A. ‘They are not. 


( 
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Q. 110. How were the tanks that were used in packing houses; 
were they closed on the top? 
4957 A. Open tanks. 
Q. 111. How were the tanks in which you have applied 
these coils been; have they been open or closed tanks? 
A. Open. 
Q. 112. How was the sherry tank in New York? 
A. In New York it was open. 
Q. 113. All these tanks in which you have applied these coils 
have been open tanks, then? 
A. Open tanks. 
By Mr. FREIDENRICH : 
Q. 114. In what way was the heat applied to the liquids—by 
steam ¢ 
A. By steam. 
Q. 115. That is, in the tanks in which you placed coils, both in 
New York and in California? 


A. Applied by steam. 
By Mr. Dickinson: 


Q. 116. To what extent was the heat applied—to the extent of 
boiling ? 

A. I could not tell. 

Q. 117. Were you not around these tanks a good deal? 

458 You used to be drinking the wine from that sherry tank in 

New York; do you know whether the wine had been boiled 

in the tank? Didn’t you hear anything about it or know anything 
about it? 

A. No; it didn’t boil in the tanks in New York. 

Q. 118. How do you know it did not? 

A. Because [ bave been round there and looked at it. I drank 
some of it, too. 

Q. 119. You mean it did not boil while you were there? 

A. It did not boil while I was there. 

. 120. Could it not have been boiled when you’ were away, or 
were you there so constantly that they could not have boiled it 
without your knowing it? 

A. I don’t know. 

(). 121. Were you there so constantly that they could not have 
boiled it without your knowing it? 

A. I was not round there all the time. I just did my work there. 

Q. 122. Then how do you know that it did not boil at any 

time? : 
459 A. I know that |] dipped out some of it and it was 

not boiling. I don’t know whether they boiled it or not 
when I was away. 

Q. 123. They might have boiled it when you were away or 
asleep ? 

A. I don’t know what they did when I was away. 


<= Naga rsa incite 
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Q. 124. Have you had any experience in wine making more than 
applying these copper coils in tanks? 
A. I have not; I have run a still. 
Q. 125. These copper coils have been used for many years in stills, 
have they not? 
A. Yes, sir. 
Deposition of John Wire land. 


Kxamination-in-chief of JoHN WIELAND on behalf of re- 
spondent by Mr. FREIDENRICH : 
Q. 1. Please state your name, age, place of residence, and oeccupa- 
t10n. 
A. My name is John Wieland; my age, fifty-three vears last 
460 October; I live in San Francisco, 256 Second street, and I am 
a brewer. 


Q. 2. How long have you been engaged in the brewery business ? 
A. Since the Ist day of August, 1550. 


@. 3. Where? 

A. On Bush street first, where the Alhambra Theater is now. 

Q. 4. Since that date you have been engaged in that business in 
San Francisco? 

A. Yes, sir. 

(). o. And you are proprietor of the Philad: Iphia beer brewery t 

A. Yes, sir. 

Q. 6. I will ask you whether in your business you have occasion 
to use copper coils for boiling purposes? 

A. I have got one copper coll; I believe it is about twenty-five 
years —; for heating water. 

Q. 7. In what manner is the heat applied? 

(Obj. Objected to by complainant as immaterial.) 


A. By exhaust steam. 
Q. 8. What kind of a vessel is the water in? 
A. It isa tub of about fifty or sixty barrels. 
461 q. 9. In what way is the coil used” 
A. It is used the same as Mr. Sanders stated; it is put in 

and run up. 

(. 10. Does it enter on the side? 

A. It enters upon the side at the bottom, and coils round till about 
half way up to the top. 

Q. 11. And where does it leave the tank : does it again come out; 
does the coil run through the tank and come out? 

A. Yes; I think it does. 

Q. 12. Then, as I understand you, the copper coil enters the tub 
at the bottom—on the side? 

A. Yes, sir. 

Q. 13. Forms a coil inside, and then passes out through the top 
of the tub? 

A. Yes. 

(). 14. Is it a closed tub? 

A. Yes. 
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Q. 15. And will contain from fifty to sixty barrels of water? 
A. Yes, sir. 
Q. 16. How long do you say you have been using the coil? 
462 A. I think it is about twenty-five years. 
Q. 17. For that purpose? 
A. For that purpose. 
Q. 18. At your brewery in this city? 
A. At my brewery in this city. 


Cross-examination by Mr. DickKINson: 


a 
Q.1. You say this is an open tank, do you? 


A. No; the thing is covered. 

Q. 2. How covered—with a permanent cover ? 

A. There is a cover over it—put on the top. 

Q. 3. A cover that lifts off? 

A. Yes; we can open it; it is a cover laid over. 

Q. 4. Do you take the entire top of- if you want to? 
A. Yes; the cover just lays on the top. 


@. 5. It is not like the head of a barrel ? 
A. No. 
Q. 6. The top is not fastened at all, is it? 
A. No. 


Q. 7. That is used for boiling water ? 
463 A. It is used for washing barrels in. 
Q. 8. That is all you use coils for? 
A. That is all. 
Q. 9. Do you know anything about the process of wine making 
and curing’? 
A. No; not with steam. [I am a wine grower in the old country, 
but we never used steam for it. 
@. 10. Did not use any heat or steam ? 
A. No; never did. 


Deposition of LH TY 4 lhirens. 


Examination-in-chief of Henry Anrens on behalf of re- 
spondent by Mr. FREIDENRICH: 
Q. 1. State your name, age, place of residence, and occupation. 
A. My name is Henry Ahrens; my age, fifty years; I live in San 
Francisco, and I run a brewery. 
Q. 2. You are one of the proprietors of the Chicago brewery, in 
this city, are you? 
A. Yes, sir. 
Q. 3. How long have you been engaged in the brewery busi- 
ness ? 
464 A. Well, I have generally been driving. 
Q. 4. How long have you been connected with the brewery 
business ? . 
A. A little over ten years. 
Q. 5. In your business have you occasion to use copper coils for 
heating purposes? 
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(Obj. Objected to by complainant as immaterial, unless it be 
shown that the witness has some knowledge of wine making.) 


A. I ain’t got no knowledge of the inside business. If you want 
anything about that you will bave to ask the foreman of the brewery. 


Deposition of Hi aru Voorman. 


Examination-in-chief of Henry VoorMAN on behalf of re- 
= spondent by Mr. FREIDENRICH: 


(). l. State YOur hatne, age, place of residence, and occupation. 

A. My name is Henry Voorman; I am fifty-six years old; I livein 
San Francisco, and I am connected with the Pacific distillery. 

Q. 2. How long have you been engaged in the distillery busi- 


ness ¢ 
465 A. Fifteen years. 
Q. 3. In that business have you had occasion to use copper 


coils for heating purposes ¢ 

(Obj. Objected to by the complainant, as the witness has shown 
by his own testimony that he was not engaged in the distillery 
business prior to the issuance of complainant’s patent ) 

A. I have. 

(). 4. State the purpose for which such coils had been used. 
° A. Principally for heating high wines. 

Q. 5. In what manner was the heat applied? 


(Obj. Objected to by complainant as irrelevant and immaterial.) 


A. Through ad COpper coll passing into the bottom of a copper 
kettle. 


(). 6. Ilow did the coil leave the kettle? 
(Obj. ‘The same objection by complainant.) 


A. Near the bottom. One entrance of the coil is on one side of 

the kettle and the other on the other, and the steam passes 

466 into this coil from the steam-boiler, and after it has done its 
work it Is passed out the other Way. 

Q. 7. Do you know how long that system of heating high wines 


> has been in use? 


(Obj. The same objection by complainant.) 

A. I don’t know how long, but it was in use when we started the 
distillery, in 1865. It was in use in New York at the time. 

Q. 8. What time in 1865; do you remember? 

A. Some time in March. 

@. 9. And where did you say it was 1n use at that time? 

A. A large still was imported from New York which bad been 
used there quite a number of years, and that still had a coi! like we 
used afterwards: similar to it. 

Q. 10. Was that copper vessel open or closed at the top ” 

' A. Closed. These vessels—you may call them closed, because 
there is a column sets on, top, and the column has an opening 
25—118 
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through which these vapors pass. We have had different vessels, 
from two thousand to six thousand gallons capacity. 
467 Q. 11. Do you know whether these copper. coils have been 
used for the purpose of heating in other localities ? 
A. I have not used them myself. 
@. 12. Do you know of their being used by others? 
A. I only know by hearsay ; that is all. 
(. 13.‘ You have no personal knowledge of it? 
A. I have no personal knowledge of it. 
Cross-examination by Mr. Dickinson : 
Q.1. What is the object, Mr. Voorman, if applying this heat to 
the still in the manner you have done? 
A. To evolve the alcoholic Vapors. 
Q. 2. And there is an opening at the top of the still to permit their 
escape? 
A. There is another large worm or coil which is attached through 
which these vapors pass, and they are cooled as they pass through 
there, and as the vapors are condensed they pass into other vessels. 


Q. 3. And there is an opening at the top for the escape of 


468 the vapors? 
A. Yes, sir; of course; there has to be or it won’t work. 

Q. 4. It is a sharp heat that is applied to the still, is it not? 

A. We use both escape steam and direct steam to save all the 
heat we can; we apply heat by steam of eighty pounds pressure or 
more. 

Q. 5. This process that you are describing now, is it not merely 
the process of distilling ? 

A. That is all. 

Q. 6. Have you seen Guplit’s still, up here on Sansome street ? 

A. No, sir. 

Q. 7. What is the guide in the application of heat to the still, as 
to the degree of heat and the length of time which it is to be ap- 
plied ? 

A. A person has charge where the outlet is, and as the vapors 
condense and the steam decreases he lets on steam so as to give 
more heat; regulates it so as to give more of these condensed vapors 
or less. 

Q. 8. How long does the operation continue ? 
469 A. That depends on how many gallons you have, how 
large a vessel you have got, and how large the outlets are; 
for instance, with the present kettle we use it takes about twenty- 
four hours to perform the operation. 

Q. 9. You continue the application of the heat until the alcohol 
in the vessel is evaporated, do you? 

A. Yes, sir. 

Q. 10. That is your guide? 

A. That is our guide. 

Q. 11. When there is no more alcohol left in the liquid—that is, 
in the still—you withdraw the steam ? 

A. Yes, sir. 
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(. 12. Then the object of your process is accomplished ? 

A. ‘Then the object is accomplished for which the arrangements 
is made. 

Q. 13. It is not used for curing liquor any way ? 

A. It is used for the object of refining the liquor. 

Q. 14. For distilling? 

A. For distilling. 


470 Deposition of Jas. M. Curtis. 


Examination-in-chief of JAMes M. Curtis on behalf of re- 
spondent by Mr. FREIDENRICH : 


(. 1. Please state your name, age, place of residence, and occupa- 
tion. 

A. My name is James M. Curtis; my age, fifty years. I live in 
San Francisco. Iam a gauger. 

(). 2. Have you ever been in the wine business? 

A. I have. 

. 3. During what time? 
l'rom 1867 to 1878. 
Q. 4. Where? 


< 
A. In this city. 


— 


Q. 5. Are you familiar with the copper coils spoken of in this 
case and the uses to which they are applied ? 
A. Yes, sir. 


Q. 6. In what manner have you become familiar with their uses? 


(Obj. Complainant objects to any testimony on the part of this 

witness as to the uses of the coils referred to during the said 

471 period of time, us the complainants’ patent was in force 

during all that time, on the ground that such testimony is 
incompetent, irrelevant, and immaterial.) 


A. In 1867 I became acquainted with John Searle, now deceased, 
who was then putting in practice his system of making sherry by 
heating with steam—heating by indirect steam. I purchased a lot 
of wine that he had made which was nota success. He had pre- 
viously to that made one lot which was exceedingly good. The 
second lot I purchased for vinegar making. It was a failure. After 
that I supplied him with wines to be treated in this manner, and 
took the wines and sold them, and we were interested in it as part- 
ners—that is, the company which I represented, the Lake Vineyard 


Wine Company, was interested with him in these wines. In 1872 


I was personally connected with him in the manufacture of sherry— 
the manufacture and sale of it—by this process. I was at that time 
very much interested in discovering a method or making a 
472 practical application of the Pasteur system of heating wine 
and experimented with various wines on that for the instan- 
taneous application of heat and afterwards cooling. In connection 
with that I corresponded with Mathias Keller, of Las Angeles, who 
was experimenting in a large way by heating by indirect steam. 
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Obj. Mr. Dickinson: We object to this statement as to the corre- 
spondence of the witness with Keller, and particularly as to any- 
thing which Keller may have written or told to him, as incompe- 
tent and immaterial. 

By Mr. FREIDENICH: 

Q. 7. Go on, Mr. Curtis. 

A. Mr. Matt. Keller was attempting to accomplish the same pur- 
pose—that is, the application of the Pasteur method of heating wine 
for the purpose of preserving and ageing it on a different plan—that 
is, by the slow application of heat, and informed me of his success 
and his failures in that. He had heated about twenty thousand 
gallons successfully by indirect steam. 


By Mr. Dickinson : 
Q. 8. Let me ask one question. Do you know this of your own 
knowledge? 
473 A. I know it only from correspondence with Mr. Keller. 
I never was at his place. 
(Obj. Complainant objects to and moves to strike out all the evi- 
dence of this witness in relation to Mr. Keller and his experiments 
and operations on the ground that it is incompetent, being hearsay.) 


By Mr. FREIDENRICH : 
Q. 9. Do you know of these coils being used for heating purposes, 
for the purpose of heating liquids ? 
(Obj. Objected to by complainant, unless the question be made 
specific as to time,on the ground that the question is uncertain.) 


A. I have seen the coils used for heating in distilleries in Dawe’s 
distillery, of which I was agent in 1869,and at the Pacifie distillery. 
Q. 10. Did you see the coils used at any time prior to 1865? : 

|’ No: | hever had any connection with this business, or any- 
thing akin to it prior to 1865. 1866 was the first time I ever saw a 

distillery. Then I was quit- familiar with the Pacific distil- 
474 ~—lery, of which Mr. Voorman was one of the proprietors. 
Q. 11. During that year, 1866, did you see a coil used 
similar to the coils spoken of by the witnesses in this case ? 

A. Similar in plan, but much larger ; I mean by similar in plan, 
similar to the one that Mr. Sanders has described as being a hori- 
zontal coil laid on the bottom of the tank. Mr. Searle did not use 
any coil at all. 

Q. 12. You say in 1866 you first saw coils used ? 

A. Yes, sir; in the Pacifie distillery. 

Q. 13. For what purpose were they used there? 

A. In running over alcohol. 


By Mr. Dickinson: 


. 14. The same pipes as described by Mr. Voorman, was it not? 
. Yes, sir; precisely. 
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>y Mr. FREIDENRICH: | 
Q. 15. You say you have been familiar with the wine-making 
business from 1867 to 1878? 
A. Yes, sir. 
Q. 16. For what purpose is heat applied to wine? 
475 A. It is applied to change the character of the wine, par- 
ticularly in the so-called sherry made, making wines in im1- 
tation of sherry. The new wine, being acted upon quite a short 
time, acquires a different character, quite different from what it 
would have by remaining a few years. When cooking is finished 
the so-called sherry is undrinkable; it is sickening, but with age 
after that, if the proper kind of wine has been used, it will develop 
a flavor resembling sherry or Madeira wine. 
Q. 17. Is heat apphed for any other purpose than ageing wine? 
A. That is a matter of definition. I do not call the effect of heat- 
ing wine ageing it at all; it imparts no age. The wine improves 
with age afterwards, if proper wines are used and. the heat is prop- 
erly applied, but it does not age the wine. In heating port wines 
the wine is supposed to be mellowed somewhat. 
Q. 18. By heat? 
A. Yes, sir; and the heating prevents the further develop- 
476 ment of free acid in wine. ‘Those steam-heated wines with 
age might develop the Madeira or sherry flavor; other wines 
with time develop a free acid that destroys their flavor; while it 
may have the smell of Madeira or sherry, it may not have the 
flavor. Heat destroys the free acid. 
Q. 19. That is, in vour judgment, one of the prime causes of heat- 
ing it, to prevent that free acid from affecting 1t? 
A. Yes; with the development of the following age. 


Cross-examination of JAMEs M. Curtis by Mr. Dickinson: 


(). 1. The object of the application of the Pasteur process is to kill 
the fermentation in the wine, is it not? 
A. Yes; and it was claimed also technically to age the wine. 
(). 2. Isn’t that the result which follows the accomplishment of 
his object, the killing of the fermentation ? 
A. Yes, sir. 
ATT Q. 3. Isn’t that the only object? 
A. At the time Pasteur first published his theory, in 1865, 
the heat was applied as high as seventy-five degrees centigrade, 
ubout one hundred and sixty-five degrees Fahrenheit. and was ap- 
plied slowly. The previous machines gotten up in France for that 
purpose have been improved constantly by reducing the time of ex- 
posure till the best French machine ever presented has reduced it to 
forty seconds; but Pasteur never reduced it to less than an hour to 
an hour and a half. 
Q. 4. How long? 
A. An hour to an hour and a half. 
Q. 5. How did Pasteur apply the heat to his wines ? 
A. His first experiments were made in bottles in a water bath ; 
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afterwards by placing casks containing the wine in heated water 

baths, larger quantities. He himself had very little to do with the 

application of his theory; other wise men and inventors took it up. 

(). 6. Pasteur never did apply the heat in any such way as 

478 that described in the complainant’s patent, by introducing the 
heat into the cask or barrel, did he? 

A. Pasteur certainly never did; I don’t know what the inventors 
following his theory did.. There were a great many different ma- 
chines got up and patented in Europe—over eighty, I think, between 
1865 and the present time. 

Q. 7. You use the expression here “to cook the wine.” Was that 
any part of the Searle process? 

A. Yes, sir; I think that was the Searle process. 

By Mr. Boone: 

Q. 8. Mr Curtis, you are familiar with Pasteur’s process, are you ? 

A. Yes, sir. 

(). 9. Who was Pasteur? 

A. A French chemist, now living. 

Q. 10. What was his theory; do you know? 

A. That the application by heat to a temperature of seventy-five 
degrees centigrade would destroy any animal or vegetable matter 
existing In wine, destroying any ferments ; render them inert. 

(. 11. Then his process was to be applied for the purpose 
479 of arresting fermentation by destroying the fungus in the 
wine, was It? 

A. That was the primary object. 

Q. 12. That was his theory, was it not? 

A. Yes, sir. 

Q. 13. And that was his object in applying the heat to destroy 
them? 

A. Primarily that was his object, but in his experiments he found 
that it fixed the color better and hastened the agelng of the wine. 
Since then, growing out of his theory and from experiments upon 
it, it has been found that very many other benefits accrued, such as 
the elimination of carbonie acid gas, which was one of the results 
of his theory which he did not perceive himself. 

(). 14. That result is something that you have obtained by your 
experiments, Is it? 

A. It has been obtained in Europe, also. 

(). lo. You have obtained if also. have you 1 

A. Yes, sir; the machines made to-day permit the escape 
480 ~—s off. the carbonic acid gas. 


} 


). 
Pasteur’s process ? 
A. That is one of the results of heating not known in 1865. 


Re-examination of JAMes M. Curtis by Mr. ScrRIVNER: 


Q. 1. Mr. Curtis, I understood from your testimony awhile ago 
that you are familiar with the process described in the complainant’s 
patent, the Searle process? 


() LG. That is il discovery made since the discovery of 
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A. Yes, sir. 

Q. 2. You are familiar with the usual processes of curing wine and 
Ne. wines, are you not? 

A. Y es, sir. 

Q. 3. You have been engaged in that business, you say, since 1866? 

A. Since 1867. 

Q. 4. Now, what do you understand to be the meaning of his ex- 
pression “ageing wines?” 

A. The term is used by wine and liquor merchants commonly for 

anything that produces meilowness and softness of the wine 
481 or liquor; as, for instance, there are various methods of soft- 
ening whiskies and brandies which are technically termed 
ageing. Correctly speaking, they do not produce the effect of age, 
but re: semble the effects so far as the softness to the taste is concerned. 

Q. 5. You have worked at this Searle process considerably your- 

sel? 
. In conjunction with Mr. Searle; yes, sir. 

0 6. And you are entirely famili ir with the effects of the intro- 
duction of heat by means of steam through t haan metallic pipes, as 
described in the complainant’s patent, are you? 

A. Yes, sir; I have had several years’ experience. 

Q. 7. You are familiar with it by reason of your working with Mr. 
Searle in the business, are you? 


A. Yes, sir. 
(). 8. = the actual application of it? 
A. Yes, s 


Q. 9. ~ fon | will ask you, Mr. Curtis, if, in your judgment, the 

introducti@m of heat into the wines, as described in the com- 

482 plainant’s patent and as claimed in it, has the effect to shorten 

the time that was formerly required for ripening wines and 

liquors to about one-half the ordinary period without deteriorating 
their flavor? 

A. The only economy of time is the economy gained in first rais- 
ing the temperature up to the required point, say, one hundred and 
thirty degrees. by this Searle process it can be done, if needed, very 
quickly, of course. By the processes of heating in vaults or in heated 
rooms, where the wine is contained in larger or smaller casks, a 
greate r time is required to obtain the tem perature of one hundred 
and thirty degrees. 

(). 10. That is not the question. The complainant states that 
“the nature of my invention consists in providing a process for 
shortening the time that is now required for ripening wines and 
liquors.” Now, then, after the requisite amount of heat is obtained, 
dues this Searle process shorten the time that was required for ripen- 

ing wine? 
483 7% No, sir. 

(. 11. Under the old processes of ripening wine do you 
know what the sizes of the casks used were—that is to say, is there 
any difference in the size of the casks used then and those used 
under the Searle process ? 

A. Under the Searle process the wine is heated in one or more 
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large tanks. The casks that Mr. Searle used in the latter vears of 
his life were casks of about eight thousand gallons’ capacity, in each 
one of which was a coil—not a coil, but a pipe with an elbow at 
right angles. Under what is known as the baking process in heated 
rooms wine was heated by Pettinelli here in this city in about 1865. 
He heated in small casks a great deal of the wine in barrels. In the 
island of Madeira, where this process of heating wine originated, it 
is usually heated In pots of about one hundred and eight gallons. 

(). 12. What sized casks did Mr. Searle use in the earlier 
484 part of his experiment or soon after the date of this patent, 
Kexhibit A? 


A. One of fifteen hundred and one of eighteen hundred gallons. 
Q. 15. When did he first commence using that cask of eight thou- 


‘ l 
(. 14. Those fifteen-hundred and eighteen-hundred gallon casks 
vere the first that he used, were they : 

A. The tirst that I had any knowledge of. 
1S. Were you with him at the time he built his eight-thousand 


Yes, sir. 
@. 16. Were you with him when he discovered that he could 
operate with an elght-thousand gallon cask t 

A. He could operate with a cask of any size on that principle. If 
he could operate with a cask of one thousand gallons he could 
operate with a cask of one hundred thousand gallons. There would 
be no discovery about that. 

Q. 17. He knew all the time that he could operate his pro- 
A485 cess with an elght-thousand gallon cask? 
A. Oh, yes, sir. 

Q. 18. Could wine be cured or ripened under the ageing process 
in a large tank that you know of, or do you know anything about 
that? : 

A. In the old process it is unquestionably better to use smal] 
casks, because the area, the surface ex posed to the temperature, is 
greater 1 proportion to the contact. 

Q. 19. I see it stated here in the patent Exhibit A that “ By this 
process there isa great saving of time and fuel.” Do you know of 
any saving of fuel by the Searle process? 

A. I think there is an economy of heat. 

@. 20. Fuel? 

A. Yes, sir. 

Q. 21. But no economy of time? 

A. Except in first getting up the desired temperature. In heating 
a large vault there is time wasted in heating that is not wasted in 

this Searle process. 
486 (). 22. In the old process the process of ripening didn’t 
commence until a certain temperature of heat was reached, 
but after that temperature was reached it took as long to cure it 
under the Searle process as under the old process. 
A. The effect of the heat is the same in both instances. 
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Q. 23. I see it also stated in the patent as follows: “ There is no 
injury to the casks, whereas by the old system they become damaged 
and require constant repairs.” What is your judgment as to that? 

A. By the old system small casks being used had not the strength 
which is required for the purpose of heating by indirect steam. 
The casks put up by Mr. Searle, those eight-thousand gallon casks, 
were made of three-inch oak, very heavy, very solid, very heavily 
ironed, and of course would last a v ry long time. 

(). 24. And would cost a great deal more? 

A. And would cost a great deal more; yes, sir. 

(). 25. If they had made the small casks of the same 
487 — strength they would have lasted about as long, would they ? 

A. They would have lasted just as long. Parties who are 
now baking in ovens are using the same casks year after year, some 
of them at least. 

Q. 26. What do you understand to be the injury to the casks re- 
ferred LO in the patent t llow are the ec isks damaged by reason of 
wine being in them when the old process is used ? 

A. The high temperature would affect a weak cask more than a 
strong cask. 

(). 27. What I want to get at is what is the effect. 

A. Casks of equal size would probably be about equally affected 

’ the two processes. 

Q. 25. What was the injury to the casks themselves’ 

A. Shrinking of the wood within the hoops. These large casks 

of three-inch oak shrank so.that within the first three months of 
their use the hoops had to be driven down three or four 

488 times, and some of the hoops taken off and cut shorter to put 
Oh agaln. 

Q. 29. I see it also stated in the patent: “6th. No bad taste Is im- 
parted to the liquors during my process, which is too often the case 
in the Kstufas.” 

A. A bad taste is likely to come from the wood if unseasoned or 
immature casks are used. Casks, whether used with steam heating 
or heating in ovens, if they contain a bad or musty taste, they are 
certainly as likely to impart it to the wine in the one case as in the 
other. 

\). 30. Then there is no difference in that regard, Is there, be- 
Lween the use of the “ arle proce ss and the use of the old proce ss 7? 

A. Not, supposing the casks to be equal. 

Q. 31. Wines have been ripened under this old process for a great 
many years, have they not? 

A. Wines have been ripened by heat ever since history com- 
menced. They were ripened by thre ancient Greeks and Romans 

by heat. 
ASY Q. 32. There is nothing new in the complainant’s patent, 
then, so far as ripening wines by heat is concerned ? 

A. Nothing new whatever. 

Q. 33. Now, I see it also stated in complainant's patent as fol- 
lows: “ The degrees of heat which are used in the operation varies 
from one hundred to one hundred and forty degrees. ‘The time re- 
26—118 
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quired to perfect the operation of ripening wine by this process is 
about six weeks.” What is your experience in that regard while 
operating with this patented process? 

A. We turned out some wine in from sixty to seventy days, but 
most lots required ninety days, and some one hundred and twenty. 

Q. 34. Did you ever ripen any in six weeks? 

A. No, sir. 

Q. 35. Can it be done successfully and practically ? 

A. I think not. I have never seen any wine that would be suffi- 
ciently ripened in six weeks. 

Q. 36. Did you or Mr. Searle, while operating together, ever 
490 cure or ripen any within six weeks? 
A. No, sir. 

Q. 37. What was the time required under the old system for 
ripening wines—that is, after you had acquired the necessary tem- 
perature? 

A. The usual time employed is about three months; but there 
is one point of difference between the heating by indirect steam and 
heating in a vault. Some difference of flavor is produced, and a 
greater degree of perfection can be obtains d in) rat baking rool than 


by asteam heating. by steam heating, after a certain length of 


time, no better flavor can be derived; but in a heating room the 

wine, after arriving at a certain stage, will improve still further with 

the continuation of the heat. It is sometimes continued two years. 
By Mr. Boone: 

@. 38. That is, in the old process 

A. Yes; in Maderia; but asa general thing it is not continued 
over four months. 

By Mr. SckIVNER: 
Q.39. But among manufacturers of wine under the old 
491 _ process it was considered to be ripened within ninety to one 
hundred days from the time the necessary temperature has 
been acquired, was it? 

A. That is my information from books. 

(). 40. That is your experience, is it not? 

A. So far as the heating of wine is concerned, there are a great 
many places in California where wines are heated in hot rooms, and 
about four months is the usual time employed by them. 

Recross-examination of JAMes M. Curtis by Mr. Boone: 

Q. 1. Did you ever practice ripening wine by the old process? 

A. No, sir. 

Q. 2. Then what you have testified in relation to that is simple 
what you have obtained from books, is it; information obtained by 
reading about it? 

A. Well, I have had some business connections with people who 

have been employed in using the old process. | 
492 Q. 3. But you have not personally attended to it in any 
way yourself? . 
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A. No, sir. 

Q. 4. And all you know about it is what you have heard from 
others and learned from books? 

A. Yes, sir. 

Q. 5. What actual connection have you had with the Searle pro- 
cess ? 

A. In 1868 the firm of E. D. Wilson & Company, afterwards the 
Lake Vineyard Wine Company, of which I was manager, made an 
arrangement with Mr. Searle for the making of sherry by his pro- 
cess. We madea number of lots and shipped them to New York. 
In 1869 I went to New York myself to superintend the business there, 
and had no direct connection with Mr. Searle until my return, two 
vears afterwards. In 1872 I resumed it again. I was at that time 
in business for myself at 4384 Jackson street, in this city. I furnished 
wines to Mr. Searle and he heated them, and then I took the wines 
and sold them. 

Q. 6. What actual connection did you have with the age- 
493 ing or ripening of the wines? Did you manipulate it your- 
self ? 

A. No, sir; Mr. Searle manipulated it. 

Q. 7. Did you ever manipulate or treat wines yourself by Mr. 


Searle's process ? 
A. No. . 
(. 8. Then all you know is what you have learned from Mr. Searle 


or from hearsay, is it V4 


A. Mr. Searle and myself studied up the theory and practice of 
sherry making together a great deal My suggestions as to the man- 
ner of treating wine were of-en followed. 
Q. 9. I am speaking of the actual work of treating the wine. 
A. I never put my own hand to it at all. 
(. 10. Were you in the room where it was done, and did you 
watch its operation and the process as curried out ? 
A. I saw its operation when the works were erected at 454 Jack- 
son street. Frequently before that | went out to the place where he 
had his works erected,on McAllister street. 

194 Q. 11. You were simply an occasional visitor, were you? 
A. Yes, sir. 

Q. 12. You didn’t watch it or study it during its operation ? 

A. I tested the wines; he generally brought them in once a week. 

Q. 13. Brought them into your office? 

A. Yes, sir; there was no occasion for any further connection 
with it. It is purely a question of keeping the temperature up toa 
certain number of degrees Fahrenheit; and, concerning that—the 
time of heating and the time of cooling—we sometimes cooled it down 
during the process, experimenting on that—the experiments on that 
and also expériments in starting the heat in the first place. We ex- 
perimented on that, raising it directly up to one hundred and thirty 
degrees, and we experimented by raising it first to seventy or 
seventy-five degrees, and then, on any suggestion, to ninety-five de- 
grees, and there stopping it for awhile, and then gradually raised it 
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up to one hundred and thirty degrees, which is, I think, 


495 the way it is done now. 


Q. 14. But these experiments were all made by Mr. Searle, 


were they not? 
A. The men were in his employ who did the work, but the sug- 
gestions on the theory of the subject came mostly from me. 


5y Mr. SCRIVNER : 


Q. 15. When was that? 
A. That was more particularly after 1872. 
By Mr. Boone: 
Q. 16. These suggestions were made in common conversation be- 
tween you and him, were they? 
A. Yes, sir. 
Q.17. He was at work at the time, was he, testing to find the 
proper temperature for treating the wines? 
A. To see what was the best course. 
Q.18. And you would suggest different temperatures, and he 
would go and test them, would he ? 
A. It was a matter of mutual suggestion. 
Q.19. How long after the casks were filled and heat applied 
before the wine was ripened, not taking in consideration the firing 
and racking of the wine? 
496 A. Weconsidered that we were able to make three heat- 
ings a year with the same apparatus. 
(). 20. Have you not known that operation, the Process of ageing, 
exclusive of the time that I have mentioned, to be accomplished by 
Mr. Searle’s process inside of six weeks ? 
A. I think not, sir. 
@. 21. You think not? 
A. I think not. 
(). 22. You don’t know all the « x perim nts that he did Carry On, 
do you ? 
A. No. 
Q. 25. How far does your knowledge in that respect go ‘ 
A. I suppose that nineteen-twentieths, perhaps, of all the sherry 
wine that he made up to the time of our dissolution, in 1868, was made 
in connection with me. ‘The first lot that he ever made he sold to 
Kohler & Frohling. That lot I didn’t see at all except samples of 
after the sale. The second lot was wine that he bought from Dal- 
ton, near Los Angeles, and was a failure; turned out bad; and I 
was erecting some vinegar works at that time and bought it 
497 for the purpose of making vinegar, and found that I could 
not make it into vinegar on account of the chemical changes 
that had been produced in the wine by heating. Then, after that, 
we furnished the wine for him to make most all of the wine that he 
made; occasionally he made a tank or two tanks for somebody else, 
as he did for Dreyfus & Company, in 1877 or 1878. He made some 
for other people, but the greater part of the wine was made in con- 
junction with me. 


*) 
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Q. 24. Now, you say that, by the old process, wine was contained 
in small casks containing about one hundred and fifty gallons 
that as I understood you ? 

A. age canting were gene rally ‘used. 

Q. 25. About how much did they contain ‘ 

= ew information derived from books, the casks generally used 

) Madeira were about the size of the casks used for Spanish sherry, 

containing about one hundred and eight gallons, and gener- 
498 ally it was found convenient to heat it In smaller casks. 
(J. 26. You Say it took how long by that old process t 

A. Wine is frequently kept subjected to the process two years, but 
that is for the purpose of developing a finer quality of wine. It is 
done ata very much greater cost on account of the evaporation. 
The common time for commercial purposes is about four months. 

(). a The larger the casks the longer it will take to treat the 
wine by the - process ? 

A. Yes, si 

Q. 28. I “ti long would it take by the old process to treat eight 
thousand gallons of wine placed in one cask ? 

A. I don’t know; I suppose that would be a matter of mathemat- 
ical ealeulation : it could be calculate d. The conducting power of 
the cask would be an important factor in the calculation, the thick- 
hess of the cask, and SO forth. 

. 29. Do you know whether wine has ever been treated 
199 in large casks of that kind by the old process ? 
A. I have never heard of it. 
). 30. In your opinion, would it be practicable 
A. I) think not. 

().:31. Would it not be a great deal cheaper to treat wine in one 
large cask than in smaller casks? Would it not be cheaper to treat 
lov lit thousand callons of wine in one large cask than 1t would be to 
treat if in the several smaller casks. w lie h that amount would re- 


, is 


quire by the ol process ¢ 

A. Yes. sir: the cost of the casks would be less. 

Q. 32. How is it about the waste of wine in handling; wouldn’t 
there be a larger amount of waste when there were a larger number 


of casks? 

A. If the casks were of inferior construction, thinner; yes, sir. 
There would be a larger waste, because there would be a larger evap- 
waarmee | gone 
33. There is always a certain amount of waste by any process ? 

A. Y es. sir. 

5OO (). ) L Not only by reason of evaporation, but also by hand- 
ling and racking wine? 

A. It is supposed by many, and I 
the evaporation is actually no loss; | 
quality of the wine. 

Q. 35. It reduces the quantity, does it not? 

A. Yes, si 

Q. 36. Do you know what the waste by the old Estufas process 
was ¢ 


() . 


lyst lf am of the opinion, that 
iat it enhances generally the 


206 BENJAMIN DREYFUS ET AL., &¢., VS 


A. No; not from personal experience. 

Q. 37. You have not studied that part of it? 

A. That, I could readily see, would depend on the quality of the 
casks used ; if they were old and rotten casks it would be very great. 

Q. 38. You said the wine is affected by the taste of the wood, did 
you not? 3 

A. If the wood is not thoroughly free from any bad taste the taste 
will be acquired by the wine readily. 

©. 39. Would eight thousand gallons of wine contained in one 

eask he apt to acquire as much taste from the wood as that 
501 amount of wine placed in one or two hundred small casks, as 
by the old process ¢ 

A. If neither of them were cleaned prior to using, the wine would 
be ae in either case. 

Q. 40. In which case would the wine be most influenced by com- 
ing in contact with the wood ? | 

In the smaller casks. 

Q. 41. Then, In that view, would not the wine treated by the old 
process be more likely to take the taste of the wood than wine treated 
by the new process, where the re was a smi aller area of casks to which 
the wine was exposed ? 

A. The wine would be spoiled in either case, unless the cask was 
thoroughly cleaned. 

Q. 42. In which case would the wine be more likely to get the 
taste of the wood ? | 

A. The wine would be exposed to a larger areain the small casks, 
of course. 

Q. 48. Then, would it not be more likely to take the taste of the 

wood in the smaller casks ? 


O02 Aus. Yes; but suppose the staves to be three-quarters of 
an inch thick, the usual diidionees of the staves, it would be 
thoroughly permeated by the wine before the heating process is 


done; the wine would reach every part of it; and so it will if three- 
inch staves are used. You have got to clean a cask made . three- 
inch staves just the same as you have to clean a cask made of half- 
inch staves. 

@. 44. But that wine once in the cask it remains there until the 
end of the treatment? 

A. The wood of the cask must be free from tannin before the 
wine was put in or the heat will develop it in either case very 
largely. : 

Q. 45. But after the wine has been put in the casks and the staves 
have become rset the wine remains there until it is thoroughly 
treated ? pale 

A. Yes, sir. 

Q. 46. It has no effect upon the wine inside of the cask, but only 

on that which is taken up ‘ee the staves? 
503 A. Certainly it has. Suppose the wood contains a taste 
of tannin or nut-gall, the wine reaching that would impart 
it to the surrounding wine, and the taste would not be any stronger 
an inch from the staves than it would be in the center of the cask. 
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By Mr. Dickinson: 

(). 47. There would be more wine absorbed by the many small 
casks than by the one large cask if they were built out of the same 
material ? 

A. Yes, sir; there would be more area exposed. 


By Mr. Boone: 


(). 18. In the ol | process the heat penet trated through every part 
of the cask, did it not, towards the wine? 
A. Yes, sit 
Q. 49. Would not that have a tendency to give a taste to the wine 
A. Any more than heating inside the cask containing the wine 
(). 00. Yes; the heating moving outwardly. 
A. | judge not. 
Q. 51. Do you know anything about it? 
A. Well, perhaps as much as anybody does know about. 
504 that. It Isa speculitive question. 
ably that has ever been practically eX 
). OZ. Would not the wood be cooked n 
plied on the outside than if it was applied on the inside and went 
to the wood through the medium of the wine? 
A. If the wine inside of the cask were, Say, aul a temperature of 


a 


t is not a question prob- 
erimen ted upon. 
7 


ore if the heat was ap- 


one hundred and thirty degrees, derived from external heat, | pre- 

at od SuMmMe the surface of the staves—the outside surface—might be some- 
thing more than one hundred and thirty—might be one hundred 
y and thirt ‘-tWo or three—by the slow appli ation ot heat. lt could 
hardly - more than that, for the wine-room is not heated to any 

higher temperature than you want to heat the wine. There cer- 
| tainly could not be more than one or two degrees difference between 
the inside and the outside of the cask in the warm room except 

| when the heat is first being applied; then the difference would be 
greater; but for the time that the wine itself is heated the 


505 external heat of the eask would not vary more than two de- 
_ grees, [ should imagine, from the exterior heat. 

Then the outside of the cask, when the heat was applied 

inside, would be cooler than the wine? 

A. Yes. sir. 

Q. O4. While by the old process On the outside of the cask the 
heat would be greater than the heat of the wine? 

A. By heating by indirect steam the wine is heated before the 
surrounding atmosphere, of course; but long before the wine 1s 
heated the surrounding atmosphere is so hot that it is unendurable 
for you to go into the room. ‘They always keep the room closed so 
as to economize heat—to have the external atmosphere nearly as 
lot as the wine itself: so that in that case, during the greater part 
of the time, the external heat of the cask would be very nearly as 
great as the internal heat, and the difference of two or three degrees 
amounts to a 

Q. 55. In your opinion, and from your knowledge of the 
D006 ~=s two emtenntihes is, the process in use prior to 1865 and the 
Searle process—which is the more economical ? 
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A. I think that the Searle process is the more economical. 

Q. 56. You think it has several advantages over what had been 
done before? 

A. Yes, sir; I think the application of heat in the interior of a 
cask is better than to apply it externally. 


Re-examination of JAMes M. Curtis by Mr. Scrivner: 


Q. i. During your experiments in connection with Mr. Searle in 
the year 1872 and subsequent to that time what was the result, as 
regards the amount of heat that was required ? 

A. We heated commonly the greater part of the time to one 
hundred and thirty to one hundred and thirty-five degrees Fahren- 
heit. 

Q. 2. What was the object of those experiments that you speak of 

just now in answer to Mr. Boone’s question ? 
507 A. To discover the effect upon the character of the wine 
treated, to find out which was the better way. 
Q. 3. To find out what degree of heat was the best? 
A. Yes; and what application of it was the best; to find whether 
a continuous or broken application of heat was best. 

Q. 4. And you commenced with about what degree of tempera- 
ture? 

A. In the latter stages of it we first ran up the wine to about sev- 
enty to seventy-three degrees and let it rest there to see if any fer- 
mentation would set up; if it did, we would let that fermentation 
go on, let it finish or go as far as we wanted it to go, and then we 


would raise the heat to a temperature of ninety-five degrees Fahren- 


heit and stop it, and then slowly raise it until it was up to one hun- 
dred and thirty to one hundred and thirty-five. That was only an 
experiment. Commonly the temperature was raised from the nor- 

mal temperature of about sixty-five degrees up to one hun- 
508 dred and thirty to one hundred and thirty-five. 

Q. 5. Do you know whether at that time Mr. Searle knew 
what the correct temperature should be in order to successfully 
ripen this wine under his process ? 

A. Nothing more than practice in Portugal and in Madeira, 
where generally it was heated up to about one hundred and thirty 
and one hundred and thirty-five degrees. 

Q. 6. You are satisfied, are you, that he did not know by experi- 
ments made by himself? 

A. (Interrupting.) He didn’t know from any original discovery. 

Q. 7. He didu’t know from any original discovery prior to 1872 
what degree of heat was necessary to be applied by means of this 
process in order to make it practically successful ? 

A. I don’t think that he did. 

Q. 8. Don’t you know whether he did or not from your experi- 
ments with him subsequent to 1872? Don’t you know that he 
didn’t know what was the degree of heat to apply to make it prae- 

tically successful ? 
509 A. Lam very sure that he knew nothing further than the 
experience of others that had gone before him with the old 
process. 
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Q. 9. At that time he knew nothing of the means of securing the 
desired results in the manner described in his patent? 

A. I don’t think he did, sir. 

Q. 10. ‘That was demonstrated by experiments made by you and 
himself subsequent to 1872? 

A. We experimented a great deal on various temperatures to gain 
experience on that subject. 

Q. 11. The object of those experiments was to determine the de- 
gree of heat that was necessary to be applied inside of the casks? 

A. Yes, sir. 

©. 12. And by means of those experiments you did demonstrate 
What was the necessary temperature to apply to the wine? 

A. We gained sone information on the point. Whether it is fully 
demonstrated now I doubt very much. IfI was in a position to do 

so I should continue those experiments. 
O10 (). 13. You did demonstrate by those experiments what de- 
gree of temperature would make salable wine by this process, 
did you? 

A. That is rather a hard question to answer. I don’t think that 
it is fully demonstrated yet. 

(). 14. You made salable wines by that process, aid you not? 

A. Yes, sir. 

Q.15. And you demonstrated by those experiments that a certain 
degree of heat would make those wines, did you not—that is, you 
found out that if you would apply heat to a certain degree 

A. (Interrupting.) We were very well satisfied that no higher 
temperature than one hundred and thirty degrees was necessary. 

(). 16. How did you find that out? 

A. By experiment. 

(. 17. By these experiments made subsequent to 1872? 

A. Yes, sir; the experiments made in conjunction with me were 
made almost wholly subsequent to 1872. 


oll Recross-examination of JAmes M. Curtis by Mr. Boone: 


Q. 1. Mr. Searle had no doubt about the economy and value of 
his process, had he, while you were making these experiments with 
him ? 

A. He thought that it was a better process than heating in vaults, 
and so did I. 

Q. 2. He did not experiment to test that fact, did he? 

A. No. Our experiments were directed solely to attaining suc- 
cess in the treatment of wines, and the great obstacle in the way of 
that was to learn just the quality of wine that would bear the treat- 
ment and the method of treating different wines. One wine we 
could make into the so-called sherry very much more quickly than 
we could another by treating it in the same way. Some wines we 
would turn out in ninety days and others would take half as long 
again. 

Q. 3. Then his experiments were intended to ascertain what 

512 and how many benefits he could derive from the use of his 
new process, were they not? 

27—118 
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A. Unquestionably. 

Q. 4. When did you commence to experiment with Mr. Searle? 

A. In 1872. 

Q. 5. How high did you carry the temperature in your first ex- 
periments ? 

A. I don’t remember the details of the experiments, but gen- 
erally the heat was reduced, I think. I think the temperature of 
our first experiments was about ten degrees higher than that of our 
last, and more continuous, and the heat was kept up a longer time. 

Q. 6. You stated awhile ago that in your experiments in 1872 
with Mr. Searle you heated the wine to one hundred and thirty to 
one hundred and thirty-five degrees Fahrenheit? 

A. That was the close of our experiments; that was the result 
that we arrived at. What the detail of this was I can’t remember, 

but I am certain that our first heatings were at a higher tem- 
D913. _~—sperature than we got towards the last. 
@. 7. Do you recollect what the temperature of the first 
heating was ? 

A. My impression is from one hundred and forty to one hundred 
and forty-five. 

Q. 8. What temperature did they carry the old process to? 

A. The temperature necessarily varies a good deal, because it 1s 
difficult to Keep a uniform temperature, but about one hundred and 
thirty-five to one hundred and forty degrees is the temperature used 
in the old process. 

Q. 9. Mr. Searle knew all about that, did he not, when you com- 
menced to experiment in 1872? 

3 suppose he was posted. He had seen this work done a great 
deal in Portugal, as I understand, and was a well-informed man 
and knew something of the origin of this old process of heating 
sherries in the Island of Madeira. 

Q. 10. Then the result of his experiments was to convince him, 

and yourself also, that by his process you could treat wine at 
O14 a temperature five or ten degrees lower than you could by 
the old process, was It? 

A. We found that one hundred and thirty to one hundred and 
thirty-five was quite as beneficial to the wine as one hundred and 
forty to one hundred and forty-five, and was attended by less evap- 
oration. 

Q. 11. One hundred and forty to one hundred and forty-five de- 
grees by the old process, do you mean? 

A. No; bv the same process. 

Q. 12. Did you ever try the same experiments with the old pro- 
cess ? 

A. I have not tried any experiments with the old process. Our 
experiments were all relative to each other by this process. 

Q. 13. And by the old process they treated wine at a temperature 
of one hundred and forty degrees ? 

A. My impression is, one hundred and forty to one hundred and 
forty-five. 
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Q. 14. And by Mr. Searle’s process you got all the beneficial effects 
that you wanted at one hundred and thirty-five degrees as a maxi- 
mum ? 2 
old A. I think now that so high a temperature as that is not 
necessary. 
Q. 15. You think a less degree of heat than that is sufficient by 
the Searle process ? | 
—% By any process. 
. 16. How do you know it is sufficient by the old process? You 
have not ng rimented by the old process? — 


A. No, S] 
Re-examination of JAMes M. Curtis by Mr. ScrRIvNER: 


Q. 1. Under this Searle process could good, salable wine be made 
with a temperature of one hundred degrees ? 

A. No; 1t wouldn’t do any good at all to heat the wines to only 
one hundred degrees. 

(). 2. Could good, salable wine be made with the heat at a tem- 
per ature of one hun: lred and lorty de rr es f 

A. We made wine at one hundred and lorty degrees that was very 

cood. 


516 Q. 3. And you think that was too much? 
A. I think it don’t injure the wine, but that it is unnec- 
essary. 
Q. 4. Now, then,in your judgment, could a person skilled in the 
art take the specification of this patent, exhibit A, and know what 
degree of heat should be applied to the wine in the cask to make 


good, salable wine? 

A. No. Any person taking that patent and cong to work would 
probably spoil nine gallons out of ten 

() 5. Then the specification of the patent is insuthcient to inform 
any one how to make the wine under this process ? 

A. It certainly would not enable anybody ignorant of the process 
to make | 
Q. 6. Could any person of ordinary int High nee and page skill 


in the manufacture of wines at the date of this patent, LS65, take 
the patent and the specifications cont 1 tase! in it and, rine th in- 

formation therein contained some herein given, make wine 
517 ~~ suecessfully—good, salable win 


A. No. We made many failures for many years. Mr. 
Searle’s second experiment, the one where I bought the wine for 
vin-gar purposes, Was a total failure. 
@. 7. When was that? 

That must have been made in 1867. It was in the winter of 
1867-68: I think it was in November or December, 1867, I bought 
that lot of him. 

Q. 8. And after you and he commenced your experiments in 1872 
you made many failures ? 
' A. Yes,sir; I refer you to a notable failure we made in 1869 with 
a lot of wine that we shipped to New York that was sold for fifteen 
cents a gallon after it got there. 
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tecross-examination of JAmMEes M. Curtis by Mr. Boone: 
©.1. You could take the patent Exhibit A, could you not, Mr. 


.¢ 

Curtis, and make a successful manufacture of wine by following the 
description contained in it? 

ols A. Yes, sir; not by following the patent, but by following 
the knowledge that I have obtained by experience, for this 

(the patent Exhibit A) gives you ho knowledge. 

Q.2. But you say you have never had experience in treating 
wine practically. 

A. In the same Wavy Vou may say [ have had no experience In 
handling casks. I don’t make them with my own hands; still, 1 
know a good cask when I see it from a poor one. I have hada 
great deal of experience with casks, but | am nota cooper, I never 
made a cask. 

Q. 3. Then you think that, from your own natural capacity, from 
your knowledge gained from being connected with this business, you 
could, by following the patent, make a success of the process as de- 
scribed ? 

A. I think that I could make a success of this process by follow- 
ing my experience—following my knowledge. 

(). 4. Could you not, W ith the know ledge that you had at the 

519 time that you were first connected with Mr. Searle, have 

placed the wine in large casks and placed a steam coil in the 

cask and applied tlie heat to the wine in the cask as described in 
the patent—could you not have done that successfully ? 

A. Yes; I think that I could have raised the temperature to any 
degree that I desired and kept it at that. 

Q. 5. Then it was a mere question of temperature after that, was 
it not? : 

A. The first and most important question was the selection of 
material to work upon—stock to work upon. That is where expe- 
rience comes in most, 

Q. 6. The patent does not pretend to tell you what kind of stock to 
use, does it? 

A. No; not much. 

Q. 7. It leaves that to the knowledge of the workmen, does it not? 

A. I don’t know what the patent says about that. 

Q. 8. Examine the patent, and see if it says anything about what 
kind of wine you have got to take or the character of the 

wine. 
520 A. 1 will say this, that a person having knowledge of 
what wines were proper to heat by the old process, selecting 
such wines and heating them by this process as he would by the 
other, would probably make just as good a wine by this process as 
he would by the other process. 


(Recalled, page 152.) 
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Deposition of James J. Searle. 


Examination-in-chief of JAMes J. SEARLE on behalf of re- 
spondents by Mr. ScRIVNER: 


(). 1. Mr. Searle, 1 notice you testified on your former examination 
that Mr. De Turk was licensed to use this process ? 
A. No; I did not say he was licensed to; [ said he was using it. 
(). 2. What was your testimony on that point? 
~ A. I could not tell what the testimony was further than that he 
was using It. 
Q. 3. Was he authorized to use it by you? 
A. I sold him the tanks with the understanding that we 
021 would not disturb him in the use of it. 
(. 4. Then he was authorized to use it, was he not? 
A. He was authorized so far as I could authorize him. I had no 
authority to authorize him. 
Q. 56. You were vour mother’s agent, were you not? 
A. Yes, sir. 
Q. 6. Did your mother ratify your action in that regard ? 
A. I don’t think she knows of it. The tanks were mine at the 
time, and I sold them to Mr. De Turk and told him that if he used 
thein [ should not personally interfere with him. 


Q. 7. How, much did you charge him for them ? 
i A. Six cents a eallon. 
(). 8. What profit was there in selling the tanks at six cents a 
gallon ? 


A. There was no profit. They were stored and going to decay, 
and I sold them to save the tanks. They did not belong to the 
estate when I sold them. They had belonged to the estate. 
522 They had been sold at auction. 
Q. 9. Have you ever authorized any one else to use the 
process ? 
A. No. 
Q. 10. During the lifetime of that patent was the process described 
in it being used to any considerable extent? 
A. By my father, do you mean? 
Q. 11. No; by other people. 
A. Before the patent expired the only party I know of my own 
knowledge using it was B. Dreyfus & Company, the defendants. 


By Mr. FREIDENRICH: 


Q. 12. Do you know whether Groezinger used it? 

A. The first time that I ever heard of it was from the testimony 
to-day. It was intimated that he was using it. 
Q. 15. Don’t you know that he has been using it since 1875 ? 
A. No; I do not. 


By Mr. DickINson : 


Q. 14. After your father’s death you finished the treatment of 
what wine was in process of manufacture, did you? 
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A. Yes, sir. 
523 Q. 15. Did you take any new lot at all? 
A. I took one new lot. 

Q. 16. As soon as that was finished—— 

A. Then the tanks were taken down and stored,then sold at pub- 
lic auction as the property of the estate,and then I afterwards 
bought them. 

By Mr. Boone: 

Q.17. What were these casks worth, as a matter of fact, Mr. 
Searle? 

A. They cost about eleven cents a gallon, set up. I gather that 
from the bills. 

Q.18. What were they worth at that time? What could you 
have obtained for them from another person who would want them ? 

A. That I could not tell. I knowthey would have cost me eleven 
cents a gallon. 

Q. 19. And you sold them for six cents? 

A. I sold them for six cents a gallon. 


(Continued, by consent of counsel, until Friday, 24th in- 
524 stant, at two o'clock p. m.) 


I RIDAY, November 24, 1882. 
Present: Mr. Dickinson, solicitor for complainant; Mr. Freiden- 
rich, solicitor, and Mr. Scrivner, of counsel, for respondent. 


Deposition of James M. Curtis. 


Re-examination of JAMes M. Curtis on behalf of respondents 
by Mr. ScRIVNER: 

Q. 1. Mr. Curtis, does the application of the heat to the wine itself 
as described in the complainant’s patent have any effect upon the 
wine different from the effect of the heat as applied by the old pro- 
cesses ? 

A. In my opinion, no. 

Q. 2. Is there any chemical or other change produced in the wine 
itself when heated by the complainant’s patented process that is 
not also produced by the old processes ? 

A. No. 
529 Q. 3. The chemical action or effect of the heat upon tine 
wine ¢o the same when applied by any and all of the known 
process-, if 7s not? 
A. All processes of long heating, yes; not of instantaneous heating. 


(Stip’n. It is stipulated by respondent- that complainant may in- 
terpose objections upon any and all grounds to any portion of the 
testimony of respondents’ witnesses, said objections to be of the same 
force and effect as if made at the time the question eliciting such 
testimony were respectively asked.) 

(Continued, by consent, until ‘Tuesday, 28th instant, at two o’clock 


p. m.) 
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Turespay, November 28, 1882. 
Present: Mr. Dickinson, solicitor, and Mr. Boone, of counsel, for 
complainant. 
On account of the illness and absens- of respondents’ a fur- 
ther continued until Friday, December Ist, 10 o’clock p. 1 


526 Hripay, December 1, 1882. 
Present: Mr. Dickinson, solicitor for complainant, — Mr. 
Boone, of couusel; Mr. Fre idenric th, solic! ‘for responde nts: 


Re-examination of JAMEs M. Curvis on behalf of complain- 
ant by Mr. DIcKINSON : 


(). 1. Is that your signature to the paper (Exhibit D) now shown 
‘) 


1’ 
A. That is my signature. 
Do you know the signature of John Searle, deceased ? 


a 


9 
. Yes, sir. 
‘> 


u 

\ S 

). 3. Is that his signature upon the same paper? 
\ 


| » 


Yes, sir. 
4. W ere you present during the examination of James J. Searle? 
Yes 
5. Is the paper referred to the contract spoken of by him? 

A. If he referred to a contract between John Searle; Mr. De 
527 Turk, and myself, this is the contract. This is an original 
contract between the parties named 


Deposition of James J. Searle. 


Re-examination of JAMEs J. SEARLE on behalf of complain- 
ant by Mr. DickINson: 


Q. 1. Is the paper just referred to in the re-examination of Mr. 
Curtis the contract referred to by you 1 your testimony under which 
Mr. De Turk was to have wine treated by the Searle process? 


A. Y es, sir. 


(Ex. D. The paper referred to, being agreement, dated September 
17. 1877, between John Searle and Isaac De Turk and James M. 
Curtis, is put in evidence by complainant and marked “ Complain- 
ant’s Exhibit D.’) 

(Obj. Pursuant to stipulation (page 155), complainant enters his 
objection to each of the questions propounded to the witness, James 

M. Curtis, numbered, respectively, 8 to 44, both inclusive 
528 (page 71 to 76),and moves to strike out the testimony elicited 

by said questions on the ground that no notice has been given 
of the introduction of such testimony, and to all the questions pro- 
pounded to said witness from Q. 45, page 76, to and including Q. 53, 
page 77,on the ground that use of an invention in a foreign country 
is not competent evidence.) 

Stip’n. By agreement of counsel the reading of the above deposi- 
tions to the witnesses and the signing thereof by them, respectively, 
are waived. 
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I certify that, previous to giving his deposition, each of the wit- 
nesses in the above record named was by me duly sworn to tell the 
truth, the whole truth, and nothing but the truth in the cause in 
the caption of this record entitled; that by agreement of counsel for 
the respective parties to said cause the depositions of said witnesses 

were taken down in short-hand and transcribed by 8S. C. 
529 Houghton; that the reading of said depositions to the wit- 

nesses and the signing thereof by them, respectively, were by 
said counsel waived, and that I have retained the said depositions 
for the purpose of delivering the same with my own hand to the 
court for which they were taken. 

[ further certify that I am not attorney nor of counsel for any of 
the parties to said cause, nor in any way interested in the event 
thereof. 

In witness whereof I have hereunto set my hand this 11 day of 
December, A. D. 1882. 

JOS. F. O'BEIRNE, 


hLraminer, &e. 


(Endorsed :) Filed 11th Dec., 1882. L.S. B. Sawyer, clerk, by J. 
F’. O’Bierne, d’p’y el’k. 
530 COMPLAINANTS EXHIBIT A. 

Searle Pat: nt. 


SEARLE 
9694. 


U. 
Dreyrevs. } 


No. 48728. 
(Vignette.) 
THE UNITED STATES OF AMERICA. 
(Vignette.) 
To all to whom these letters patent shall come: 

Whereas John Searle, of San Francisco, California, has alleged 
that he has invented a new and useful improved process of impart- 
ing age to wines, which he states has not been known or used before 
his application; has made oath that he is a subject of Great Britain ; 
that he does verily believe that he is the original and first inventor 
or discoverer of the said Invention, and that the same hath not, to 
the best of his knowledge and belief, been previously known or used ; 
has paid into the Treasury of the United States the sum of thirty- 
five dollars and presented a petition to the Commissioner of Patents 
signifying a desire of obtaining an exclusive property in the said 
invention, and praying that a patent may be granted for that pur- 

pose : 
ddl These and, therefore, to grant according to law to the said 
John Searle, his heirs, administrators, or assigns, for the term 


* 
Ye "Vee 
& 
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of seventeen years from the fifteenth day of June, one thousand eight 
hundred and sixty-five, the full and exclusive right and liberty of 
making, constructing, using, and vending to others to be used, the 
said invention, a description whereof is given in the words of the 
said John Searle in the schedule hereunto annexed and is made a 
part of these presents. 

In testimony whereof I have caused these letters to be made pat- 
ent, and the seal of the Patent Office has been hereunto affixed. 

Given under my hand, at the city of Washington, this eleventh 
day ol July, in the year of our Lord one thousand eight hundred 
and sixty-five,and of the Independence of the United States of 
America the ninetieth. 

[SEAL. | W. T. OTTO, 
Acting Secretary of the Interior. 


Countersigned and sealed with the seal of the Patent Office. 
D. P. HALLOWAY, 


Comm ISsLore 4 of Pate nts, 


O32 The Schedule Referred toin These Letters Patent and Making 
) Part of th Same. 


To all whom it may concern : 

Be it known that I, John Searle, of the city and county of San 
l'rancisco, State of California, have invented a new and improved 
process for imparting “ age to wines and liquors;” and I do hereby 
declare that the within is a full and exact description of the same. 

The nature of my invention consists in providing a process for 
shortening the time that is now required for ripening wines and 
liquors to about one-half the period, without deteriorating their 
flavor by the use of steam. 

Madeira, sherry, port, teneriffe, and other wines have been pre- 


pared for many years for imparting age through the medium of 
“Kstufas” or large ovens having flues by which they are heated. 


These “ Estufas” are filled with wines and spirits in casks or pipes, 
and are kept at a proper heat until the conients of the casks show 
the desired age through the staves. by this process the heat 
33 must necessarily be very great (say 140°), which impairs the 
flavor of the wine by imparting to it the taste of the cask, 
and oftentimes the casks have to be taken out and recoopered before 
the process can be completed. 
By the use of my process tie following advantages are derived : 
ist. There is a great saving of time and fuel, the building and 
air not being heated within as by the old process. 
2nd. It can be effected in casks of the largest size, thereby insur- 
ing uniformity of quality in the wine. 
3rd. The process can be carried on in any storehouse or cellar. 
4th. There is no injury to the casks, whereas by the old system 
they become damaged and require constant repairs. 
5th. The breakage and loss on the liquors is very much reduced, 
which is sometimes excessive in the “ Estufas” by the falling to 
pieces of the heated and dried-up casks. 
28—118 
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6th. No bad taste is imparted to the liquors during my process, 
which is too often the case in the “ Estufas,” where the wine 
534 ~=—sreceives the heat through the sides of the cask. 

To enable others skilied in the art to make use of my im- 
provement, I will proceed to describe my process and its operation. 
I use casks or tanks (as the case may be) for holding the wine; if 
casks they may be placed on end. Through each of these casks or 
tanks near the base I pass an iron or metallic pipe (copper is pref- 
erable) of about one inch and open at its end. ‘These pipes connect 
with a main steam-pipe, and can be closed and the steam shut off 
should the heat become too great for the wine by means of a stop- 
cock attached to each of the pipes. 

The degrees of heat which I use in the operation varies from 100 
to 140°. 

The time required to perfect the operation of ripening wine by 
this process is about six weeks, yet, of course, it will be left to the 
knowledge and discretion of the keeper of the cellar to determine 

when the ripening process is completed. 
O30 Having thus described my invention, what I claim and de- 
sire to secure by letters patent is the introducing the heat by 
steam or otherwise to the wine itself by means of metallic pipes or 
chambers passing through the casks or vessel, substantially as set 
forth. 
JOHN SEARLE. 

Witnesses: 

C. W. M. SMITH. 
H. 8. HOMANS. 


(Endorsed :) Filed 11 Dee’r, 1882. L. 8. B. Sawyer, clerk. 
(Here follow diagrams marked pp. 536 & 537.) 


538 COMPLAINANTS Exuibit D. 
U. 8. Cireuit Court, Cal. 


SEARLE 
v. +. 2694. 
Dreyrus. } 


This indenture, made and entered into this seventeenth day of 
September, A. D. (1877) one thousand eight hundred and seventy- 
seven, by and between John Searle, of the city and. county of San 
Francisco, State of California, party of the first part, and Isaac De 
Turk, of the township of Santa Rosa, Sonoma county, State afore- 
said, party of the second part, and James M. Curtis, of the city and 
county of San Francisco, State aforesaid, party of the third part, 
witnesseth : 

That for and in consideration of the undertaking hereinbelow 
mentioned of the said parties of the second and third parts the 
said John Searle, party of the first part, hereby covenants and agrees 
to and with the said parties of the second and third parts to erect, 


; 
' 
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at the premises known as No. 434 Jackson street, in the aforesaid 
city of San Francisco, good and substantial and well-cleaned vats, 

boiler, and other apparatus for the preparing of the wine 
539 known as “Searle’s sherry” by his patented process. 

And the said John Searle further agrees to prepare for the 
said Isaac De Turk, party of the second part, at the aforesaid prem- 
ises and by the aforesaid patented process and appliances, one hun- 
dred thousand gallons of the wine known as “Searle’s sherry,” to be 
uniform in flavor and quality and equal to the wine hitherto made 
by the said John Searle from wines similar to those hereinbelow 
agreed and undertaken to be delivered to the said John Searle by 
the said Isaac De Turk. 

And the said John Searle covenants and agrees to complete the 
preparation of said one hundred thousand gallons of sherry within 
and during the period of one year next following the completion of 
his vats at the premises at No. 454 Jackson street aforesaid, and to 

deliver the same as it becomes prepared and ready for de- 
540 livery to the said Isaac De Turk or his duly authorized agent 

on payment being well and truly made according to the un- 
dertaking of the said Isaac De Turk hereinbelow set forth. 

And the said John Searle hereby agrees and covenants to and 
with the said Isaac De Turk and James M. Curtis, parties of the 
second and third part-, under a penalty of fifteen thousand dollars 
($15,000) liquidated damages, that he will not, during the term of 
their indenture, prepare any such wine as that known as “ Searle’s 
sherry,” nor give permission for the same to be made by any other 
person according to the process and with the appliances of his pat- 
ent process aforesaid or in any other way, nor ald nor assist any 
other person or persons to make a similar wine, except such wine is 
made for and delivered to the said Isaac De Turk according to the 
terms of this agreement. 

And the said Isaac De Turk, for and in consideration of 
541 _—stthe aforesaid covenants agreed to by the said John Searle, 

hereby covenants and agrees to and with the said John Searle 
and James M. Curtis, parties of the first and third part-, to furnish 
and deliver at the aforesaid premises, No. 434 Jackson street, during 
the continuance of this contract, not less than one hundred thousand 
(100,000) gallons per annum of the best white wine of uniform 
quality, in good order and suitable in the judgment of the said 
John Searle and James M. Curtis for the production of “Searle’s 
sherry,” said wine to contain not less than seventeen per cent. of 
(absolute) aleoholie strength when delivered, the said wine to be de- 
livered at such times and in such quantities as the said John Searle 
may demand on ten days’ notice. 

And the said Isaac De Turk further covenants and agrees to pay 

or cause to be paid to the said John Searle the sum of fifteen 
542 (15) cents in U.S. gold coin for each and every gallon of 
“ Searle’s sherry ” produced by the said Searle in accordance 
with the terms of this agreement, said payments to be made at or 
before the delivery of the said sherry. 
And the said Isaac De Turk further agrees to furnish suitable 
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casks for and to accept delivery of the said sherry whenever the 
said Searle demands it and the sherry is complete and ready for 
delivery. 

And further, all the parties hereto do mutually agree to and with 
one another that this indenture shall be in full force for the term 
of two years from the date hereof at the above-mentioned rate of 
fifteen cents per gallon. 

And it is further agreed by all the parties hereto that should the 
said Jolin Searle fail to perform all the covenants herein agreed to 
by him to be performed (the interference by the acts of God excepted) 
heshall pay or cause to be paid to the said Isaac De Turk a sum equal 


to any loss that he may sustain thereby, and that in case of 


543 _— the failure of the said Isaac De Turk to do and perform all 

the covenants herein agreed by him to be performed he shall 
pay to the said Jolin Searle all loss to him occasioned by such fail- 
ure to perform the same, such loss to be calculated on the basis of 
the ability of the said Searle to prepare one hundred thousand gal- 
lons of sherry per annum at fifteen cents per gallon. 

And it is furtber agreed that in case of the failure on the part of 
the said Isaac De Turk to comply with all his covenants herein ex- 
pressed the said John Searle shall have the option of annulling 
this contract or of enforcing the penalty, as he may elect 

And the said James M. Curtis, party of the third part, for various 
and sundry valuable considerations, doth hereby guarantee to the 
said John Searle the full and complet performance bv the said 


Isaac De Turk of all the covenants herein mentioned to be by him ’ 


performed, hereby assuming equal responsibility with him, 

544 the said De Turk, in the faithful performance of his con- 
tract and the penalty attached for non-performance thereof. 

And it is further agreed by all the parties hereto that should a 


dispute arise at any time concerning this contract or any part thereof 


such dispute or misunderstanding shall be settled by arbitration. 
In witness whereof the parties have hereunto set their hands and 
seals the date above written. 


JOHN SEARLE. SEAL. | 
JAMES M. CURTIS. [seat] 
I De TURK. ‘SEAL. | 


In prest nce of— 
C. H. HINCHMAN. 
GEORGE W. ELLIS. 


(Endorsed:) Filed Dee’r 11,1882. L. 8. B. Sawyer, clerk. 


045 At a stated term, to wit, the July term, A. D. 1884, of the 
circuit court of the United States of America, of the ninth 
judicial circuit, in and for the district of California, held at the 
court-room in the city and county of San Francisco on Tuesday, 
the 19th day of August, in the year of our Lord one thousand 
eight hundred and eighty-four. 
Present: The Honorable Lorenzo Sawyer, circuit judge. 
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Order Allowing Appeal. 


SopHIA SEARLE, Executrix, «c., e¢ al. 
vs. -No. 2694. 
BENJAMIN DreyFus et al. 


On motion of D. Friedenrich, Esq., solicitor for the defendants 
herein, it is ordered that an appeal from the decision rendered and 
the decree ordered to be filed and entered herein on the 18th day of 
August, A. D. 1884, being a day in the July term, A. D. 1884, of 
said circuit court of the United States, be, and the same hereby is, 

allowed, and that a certified transcript of the pleadings, depo- 
546 sitions, evidence, stipulations, and proceedings be forthwith 

transmitted to the Supreme Court of the United States upon 
the appellants giving a bond in the sum of five thousand five hun- 
dred dollars. 


547 Bond on Appeal. 

United States Circuit Court, Ninth Cireuit, District of California. 
s,ENJAMIN Dreyrus, EMANUtL GOLDSTEIN, JACOB FROWENFELD, and 
JOHN J. WEGLEIN, Appellants, 
vs. 

Sopu1A SEARLE, as Executrix of the Last Will and Testament of 
John Searle, Deceased, Appellee. 


Know all men by these presents that we, M. Ehrman and J. Baum, 
are held and firmly bound unto Sophia Searle, executrix of the last 


‘will and testament of John Searle, deceased, the above-named ap- 


pellee, in the sum of five thousand five hundred dollars, lawful 
money of the United States of America, to be paid to the said Sophia 
Searle, executrix of the last will and testament of John Searle, 
deceased ; to which payment, well and truly to be made, we 
548 bind ourselves and each of us, jointly and severally, and 
our and each of our heirs, executors, and administrators, 
firmly by these presents. 

Sealed wHh our seals and dated this twenty-sixth day of August, 
A. D. 1884. 

The condition of this obligation is such that whereas the above- 
named Benjamin Dreyfus, Emanuel Goldstein, Jacob Frowenfeld, 
and John J. Weglein have taken an appeal to the Supreme Court of 
the United States to reverse the decree rendered and entered by the 
circuit court of the United States, of the ninth judicial circuit, in 
and for the district of California, in the cause entitled Sophia Searle, 
as executrix of the last will and testament of John Searle, deceased, 
against Benjamin Dreyfus, Emanuel Goldstein, Jacob Frowenfeld, 
and John J. Weglein (number 2694), which said decree was filed 
and entered of record in said circuit court of the United States on 

the twenty-second day of August, A. D. 1584: 
O49) Now, therefore, if the above-named Benjamin Dreyfus, 
Emanuel Goldstein, Jacob Frownfeld, and John J. Weglein 
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shall prosecute their said appeal to effect and answer all damages 
and costs if they shall fail to make good their plea, then this obli- 
gation shall be void ; otherwise to remain in full force and effect. 
M. EHRMAN. 
J. BAUM. 


Signed, sealed, and delivered in presence of— 
L. S. B. SAWYER, 


Com vs Ke. 


UNITED STATES OF AMERICA, | _ . 
District of California, | fen 
M. Ehrman and J. Baum, being duly sworn, each for himself de- 
poses and says that he is a householder and resident within said 
district of California, and that he is worth the sum of five thousand 
five hundred dollars exclusive of property exempt from execution 
and over and above all his just debts and liabilities. 
. M. EH RMAN. 

J. BAUM. 


500 Subscribed and sworn to before me this 26th day of Au- 
gust, A. D. 1884. 


L. S. B. SAWYER, 
Com’r U.S. Circuit Court, Dist. Cal. 


(Endorsed :) The form of the within bond and the sufficiency of 
the sureties thereon are hereby approved. (Signed) Lerenzo Saw- 


yer, U.S. circuit judge. Filed August 26,1884. L.S. b. Sawyer, 
clerk. 
551 Unirep STATES OF AMERICA, 88: “ 


To Sophia Searle, as executrix of the last will and testament of 

John Searle, deceased, Greeting: 

You are hereby cited and admonished to be and appear at the 
Supreme Court of the United States to be held at the city of Wash- 
ington, in the District of Columbia, on the 15th day of October, A. 
D. 1884, pursuant to an order allowing an appeal from the final de- 
cree of the circuit court of the United States in and forthe district 
of California, wherein Benjamin Dreyfus, a resident of Los Angeles 
county, California; Emanuel Goldstein and Jacob Frowenfeld, resi- 
dents of San Francisco, California, and John J. Wegelin, a resident 
of New York, copartners doing business as L. Dreyfus & Co., are 
appellants and you are appellee, to show cause, if any there be, why 
the said decree in the said cause mentioned should not be corrected 
and speedy justice should not be done to the parties in that behaif. 

Witness the Honorable Lorenzo Sawyer, judge of the circuit court 
of the United States for the district of California, this 26th day of 
August, A. D. 1844, and of the Independence of the United States 
the one hundred and ninth. 

[The Seal of the Circuit Court, District of Cal’a.] 

LORENZO SAWYER, 
U. S. Circuit Judge, Ninth Judicial Circuit. 
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552 [Endorsed:] No. 2694. In the Supreme Court of the 

United States. Benjamin Dreyfus et al., appellants, vs. Sophia 
Searle, as executrix, &c., appellee. Citation. Filed August 28, 1884. 
L. S. B. Sawyer, cierk, by F. D. Moncton, deputy clerk. 


Service of a copy of the within citation is hereby acknowledged 
this 27 day of August, 1883. 
JNO. H. DICKINSON, 
Solicitor for Appellee. 


the Circuit Court of the United States of America for 
the District of California. 


In 


SopHIA SEARLE, as Executrix, «c., et al. 


‘Oo 


us 


SENJAMIN DREYFUS ef al. 


I, L. 8S. B. Sawyer, clerk of the circuit court of the United States 
for the district of California, do hereby certify the foregoing five 
i.andred fifty written pages (including two diagrams), numbered 
from 1 to 550, inclusive, to be a full, true, and correct copy of the 
record and of all proceedings in the above and therein entitled cause, 
and that the same together constitute the transcript on appeal to the 
Supreme Court of the United States in said cause. 

i Attest my hand and the seal of said circuit court this third day 
of October, A. D. 1884. 
" [The Seal of the Circuit Court, District of Cal’a.] 
L. S. B. SAWYER, Clerk. 
f Endorsed on cover: California C. C. U. S. No. 118. Benja- 


min Dreyfus, Emanuel Goldstein, Jacob Frowenfeid, and John J. 
Wegelin, copartners doing business as B. Dreyfus & Co., appellants, 
vs. Sophia Searle, executrix of John Searle, deceased. Filed 17th 
October, 1884. 
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Supreme ( ourt of the {nit ed States 


OCTOBER TERD.£ 1ss7. 
No. 118. 


B. DREYFUS et al. Co-partners as B. DREYFUS & 
CO., Appellants, 


US. 
¥ SOPHIA SEARLE, Executrix of JOHN SEARLE, 
I Deceased, Appellee. 
i APPEAL FROM THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF CALIFORNIA. 
) BRIEF FOR APPELLANTS. 
' J. HUBLEY ASHTON, : 


Of Counsel for Appellants. 


Prese of Thomas MeGiill Pi Co., Law Printers. Washington, dD $e " 


IN THE 


Supreme Court of the Cnited States. 


October Term 1887.—No. 118. 


eo ee 


BENJAMIN DREYFUS er at., Copartners as B. 
DREYFUS & CO., AppELLANts, 
DS, 
SOPHIA SEARLE, Executrrrx or JOHN SEARLE, 
DECEASED, APPELLEE. 
Appeal from the Circuit Court of the United Staies for the 
District of California. 


-_ 
al 


Brief for Appellants. 


- 
- 


STATEMENT OF THE CASE. 


This is an appeal froma decree of the Circuit Court of 
the United States forthe District of California in a suit in 


equity, instituted by Sophia Searle, executrix of John 


Searle, deceased (appellee here), against Benjamin Drey- 
fus and others, copartners as Dreyfus & Co. (appellants 
here), to recover for an alleged infringement of letters- 
patent, numbered 48,728, granted July 11, 1865, to John 
Searle, for a “new and improved process for imparting 
age to wines and liquors.” (Patent, Rec., p. 217.) 

The patent was for the term of seventeen years from 
June 15, 1865, and it expired, therefore, June 15, 1882. 
The bill was filed December 21, 1881, alleging the death 


2 


of John Searle on May 12, 1879, the appointment of com- 
plainant as the executrix of his estate, and the grant of 
the patent; charging that the defendant had, since the 
death of Searle, infringed the patent; and praying an ac- 
count of the defendants’ profits, a decree for damages, 
and an injunction. (Bill, Rec., pp. 1-3.) 

The answer was filed April 20, 1882, and an amended 
answer November 13, 1882. . (Rec., pp. 5, 8.) 

The defenses set up in the answer were— 

1. A denial that John Searle was the original or first 
discoverer or inventor of an improved process for impart- 
ing age to wines, as alleged in the bill. 

2. Prior knowledge and use of the invention by the 
several persons in this country and Europe named in the 
answer. 

3. A denial that said process was a new or useful in- 
vention, and was not known or used by others before the 
alleged invention thereof by Searle, and at the time of his 
application for a patent had not been in public use, 

4. A denial of any infringement of the said patent by 
the defendants. 

5. The alleged invention described in the said patent 
was well known and in public use in San Francisco for 
more than two yeurs prior to the date of Searle’s applica- 
tion for a patent; and that the same was so known and 
publicly used in San Francisco by the several persons 
named in the amended answer. (Amended Answer, Rec., 
pp. 8-10.) 

The replication, filed November 14, 1882, by stipulation, 
was applied to the amended answer. (Rec., p. 8.) 

Proofs were taken before an examiner, which are in the 
Record. (See pages 152 to 221.) 

The cause came on to be heard before Judge Sawyer, 
circuit jadge, who on May 22, 1883, passed a decree in 
favor of complainant, sustaining the validity of the patent, 
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declaring an infringement thereof by the defendants, and 
for an account of the number of gallons of wine made, 
manufactured or treated by defendants by the process de- 
scribed in the patent, and the profits, gains, and advantages 
which defendants had received, or which had arisen or 
accrued to them, since May 12, 1879, from infringing the 
patent. (Interlocutory Decree, Rec., pp. 11, 12.) 

No opinion in writing appears to have been delivered by 
the Court. 

On May 18, 1884, the Master filed his report, finding 
that defendants had made or treated by the patented pro- 
cess since May 12, 1879, 48,000 gallons of wine, and that 
the profits, gains and advantages which had arisen and 
accrued to them were 6.77 cents per gallon upon or in 
respect to the said wine, amounting in the aggregate to 
the sum of $3,249.60. (Master’s Report, Rec., p. 18, folio 
46; p. 20, folio 50.) e 

The evidence before the Master accompanied and was 
made a part of his report. (Evidence before the Master, 
Rec., pages 20-146.) 

Exceptions were filed by the defendants to the report. 
(Defendant’s Exceptions, Rec., p. 146.) 

The circuit judge overruled the exceptions and confirmed 
the Master’s report. (Rec., p. 148.) 

On August 22, 1884, the Court below rendered a final 
decree in favor of complainant and against the defendants, 
adjudging that the savings, profits, and advantages which 
accrued to the defendants by reason of the infringement of 
the patent amounted to the said sum of $3,249.60, and that 
the complainant recover from the defendants that amount, 
with interest from May 22, 1883, and costs of suit. (Final 
Decree, Rec., p. 150.) 

The defendants have appealed from that decree. 


ASSIGNMENT OF ERRORS. 


I. The Court below erred in adjudging and decreeing 
that the letters patent, granted to John Searle, July 11, 
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1865, on which this suit was instituted, were good and valid 
in law, and that the said Searle was the first and original 
inventor of the alleged “improved process of imparting 


age to wines” therein described and claimed. 


Il. The Court below erred in adjudging and decreeing 
that the defendants had infringed upon the said letters 
patent and upon the alleged exclusive rights of the com- 


plainant under the same. 


Ill. The Court below erred in adjudging and decreeing 
that the complainant recover of the defendants the profits, 
gains and advantages which had been made by them, or 
which had accrued to them, from the alleged infringement 
of the said letters patent, by the ageing of wines by the 
process described therein, and that an account be stated 
and reported by tle Master of the profits, gains and advan- 
tages which had been so made or which had so accrued to 


the defendants as aforesaid. 


IV. The Court below erred in not dismissing the bill upon 
the ground that the patent sued upon was null and void 
for want of patentable novelty and invention. 


V. The Court below erred in adjudging and decreeing 


that profits, savings, and advantages, recoverable by the 
complainant in this suit, accrued to the defendants by 


reason of the alleged infringement of the said patent. 


VI. The Court below should have adjudged and decreed, 


and erred in not adjudging and decreeing, that the defend- 


ants made and realized no profits, savings, or advantages 


whatever by reason of the alleged intringement of the said i 
. \ q \ 
patent. { 
VII. The Court below erred in adjudging and decreeing \ 


that the profits, gains, and advantages which accrued to 
the defendants by using the so-called Searle process, were 
6.77 cents per gallon upon or in respect to the 48,000 gal- 
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lons of wine cured by the said process, amounting in the 
aggregate to $3,249.60. 

VIL. The Court below erred in adjudging and decreeing 
that the complainant was entitled to have and recover of 
the defendants in this suit for or on account of the alleged 
infringement of the said patent, the said sam of $3,249.60. 


IX. The Court below erred in overruling the exceptions 
of the defendants to the Master’s report, and in confirming 
the said report, and in adjudging any recovery to the com- 
plainant. 


X. The Court below erred in rendering any decree in 
favor of the complainant in this suit. 
ARGUMENT FOR APPELLANTS. 
FIRST. | 
% ; - . * 
The Court below erred in sustaining the 
validity of the Patent sued upon, and in not 
dismissing the bill upon the ground that the 


*atent was void tor want of patentable novelty 
and invention. 


1. The Searle patent is found in the Record at pages 
217, 218. 

It is declared in the specification to be for “a new and 
improved process for imparting age to wines and liquors.” ‘The 
invention is alleged to consist “in providing a process for 
shortening the time that is now required for ripening wines 
and liquors to about half the period, without deteriorating 
their quality, by the use of steam.” ‘The specification then 
states that “Madeira, sherry, port, teneriffe, and other 
wines have been prepared for many. years for imparting 
age through the medium of * Estufas, or large ovens 
having flues, by which they are heated. These ‘Estufas,’ 
are filled with wines and spirits in casks or pipes, and are 
kept at a proper heat until the contents of the casks show 
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the desired age through the staves. By this process, the 

heat must necessarily be very great (say 140°), which im- 

pairs the flavor of the wine by imparting to it the taste of 

the cask, and oftentimes the casks have to be taken out 

and recoopered before the process can be completed,” &c. — 
The process and its operation are then described as follows: 
“T use casks or tanks (as the case may be) for holding the 
wine. ‘Through each of these casks or tanks, near the 
base, [ pass an iron or metallic pipe (copper is preferable), 
of about one inch and open at its end. These pipes con- 
nect with a main steam pipe, and can be closed and the 
steum shut off, should the heat become too great for the 
wine, by means of a stop-cock attached to each of the pipes. 
The degree of heat which I use in the operation varies from 
100° to 140°. ‘The time required to perfect the operation 
of ripening wine by this process is about six weeks, yet, of 
course, it will be left to the knowledge and discretion of 
the keeper of the cellar to determine when the ripening 
process is completed.” 


The claim is in the following words: 


“ What I claim and desire to secure by letters-patent is 
the introducing the heat by steam, or otherwise, to the 
wine itself by means of metallic pipes passing through the 
asks or vessel, substantially as set forth.” 


‘The patent is not for the chemical principle or scientific f 
fact that wine may be ripened or “ aged,” as the phrase is, 
by the application of heat; for, as stated by the intelligent 
witness, Mr. Curtis (Rec., p. 201, fol. 488), “ wines have 
been ripened by heat ever since history commenced ; they were 
rip ned by the ancient Greeks and Romans by heat,” and the 
specification itself, on its face, states that heat had been 
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employed for “many years” for “ageing” wine; nor is 
it for a method of ripening wine by exposing it to any 
precise degree of heat, or heating it for any precise length 


of time; nor is it for applying steam or other heat to the 
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wine by means of any peculiar form of apparatus or 
mechanical device; but it is, according to the claim, for 
introducing the heat by steam, or otherwise, to the wine 
to be acted upon, “by means of metallic pipes passing 
through the casks or vessel, substantially as set forth.” 

No drawing accompanied the specification for this patent. 

A rough drawing, however, made by a son of the 
patentee, of one of the tanks used by his father for heating 
wine, was put in evidence (Rec. p. 155), and is complain- 
ant’s Exhibit B. (1b., fol. 526.) 

This shows a horizontal:steam pipe running into the 
tank or vessel containing the wine, and connecting outside 
with the boiler and inside with a perpendicular vent or 
exhaust pipe extending through the top of the tank. 

The same person also made a rough drawing, supposed 
to be a representation of the apparatus used by the defend- 
ants, for the purpose of heating their wine, and which, it 
is alleged, infringed this patent. (Rec., p. 158; Complain- 
ant’s Exhibit C, [b., p. 537.) 

The steam pipe inside the defendants’ tank appears by 
this drawing to have been arranged in the form of a worm 
or coil; and the exhaust pipe, instead of coming out 
through the top of the tank, comes out almost alongside of 
the supply pipe. (Rec., p. 157.) 

Henry Sanders, coppersmith, who made the coils, said, 
however, that they were not correctly represented in this 
drawing (Exhibit “C”); that they were not made so that 
they could be raised up, but were made to lay flat on the 
bottom of the tank, and that the outlet and inlet pipes 
were side by side, and not one above the other, as repre- 
sented in the drawing Exhibit “C.” (Rec., pp. 174, 175.) 


2. It is obvious at once that there was nothing whatever 
new or patentable in the claim of this patent, which simply 
applied a method of heating liquids and other substances by 
means of steam, long used in the arts, to the particular stb- 
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ject, without any exercise of the inventive faculty, and withb- 
out the development of any idea which can be deemed new 
or original in the sense of the patent law. In the language 
of Mr. Justice Swayne, in delivering the opinion of this 
Court in the leading case of Brown v. Piper (91 U. 8., 41), 
‘‘the thing was within the circle of what was well known 
before, and belonged to the public. No one could lawfully 
appropriate it to himself and exclude others from using it 
in any usual way for any purpose to which it might be 
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desired to apply it.’ 


(a) Mr. Knight, in his celebrated Mechanical Dictionary, 
(articles, “ Heating Apparatus,” and “Steam Heating 
Apparatus,”) mentions that steam-heating was introduced 
by Watt in 1784, in the form of a hollow sheet-iron box, 
supplied with steam from the boiler of the establishment. 
Watt heated his study in this manner. Hoyle, in 1791, 
had a system of steam pipes. ‘The steam ascended to the 
top of the building and passed downward. In 1799, 
Boulton & Watt constructed a heating apparatus in Lee’s 
factory, at Manchester, in which the steam was conducted 
through cast-iron pipes, which also served as supports to 
the building. 

This authority states as follows: 


“ Heating by heated air conveyed in caliducts is much 
older, being found in the hypocausts of the ancient Romans 
and the palaces of the Spanish Saracens, Heating by hot 
water is older than steam heating, and probably originated 
with Bonnemain, in 1777, in which the different stories 
were traversed by pipes leading the hot water upwards 
from the boiler, and the colder current by a return pipe to 
the boiler.” 


It is well known that the distillation of liquids and other 
substances has long been ettected by passing into them hot 
steam through a tube, usually arranged in a worm coiled 
within the still, instead of the application of heat from the 
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outside of the still. (Ure’s Dictionary of Arts, Manufactures, 
and Mines, vol. 2, p. 51.) 


Duplais, in his standard treatise on the Manufacture and 
Distillation of Alcoholic Liquors, says: 

“The heating (by steam) of liquids or materials to be 
distilled is effected by several methods. When, without 
inconvenience, they can be mixed with water, the steam is 
admitted directly by injection. ‘This is used for semi-fluid 
substances, or for the distillation of substances in the large, 
Belgian or column stills. But generally, with the simple 
or continuous stills, arranged by Derosne, Egrot, &c., rec- 
tifying stills, &c., the liquids are heated by conduction from 
the sleam ; that is to SU, by CAUSING a current of steam to cir- 
culate through a tube usually arranged ina eoil. Or the steam 
may be admitted into a jacket (or envelope) surrounding 
the still, or into a double bottom; these last are used 
only by the spirit distiller.” (Duplais. By Dr. McKennie, 
p. 89.) 


The Encyclopedia Britannica (article Distillation) states: 

“All varieties of distillatory apparatus resolve themselves 
under three heads: Ist, stills heated and worked by the 
direct application of the heat of aiire; 2d, stills worked by 
the action of steam blown direct into the alcoholic solution 
trom the steam-heater; 3d, stills heated by steam passing in 
coiled pipes through the alcoholic solution to be acted upon.” 


The Court will take notice of these facts of science, as 
stated in the authorities cited upon the subject. (Brown v. 
Piper, 91 U.38., 43.) 

Evidence of the state of the art and of analogous arts, is 
admissible always in patent causes, at law, without special 
notice, and in equity without special averment in the an- 
swer, to show what was old and in general use at the time 
of the alleged invention, and to aid the Court in the con- 
struction of the patent. (Ib., 41; Grier v. Wilt, 120 U.8S., 
429.) 


(6) The testimony on the part of the defendants, in this 
cause, shows that the method or process of heating liquids 
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for purposes of distillation, by steam passing in pipes in the 
containing vessels, as above described, was in common use 
in this country and Europe long before Searle’s patent. 

It also proves that the heating of liquids and other sub- 
stances was effected, for various other purposes and objects 
in the useful arts, by means of steam circulating in coils of 
pipe in the vessels containing the materials to be acted 
upon by heat, years before the date of that patent. 

And there can be very little doubt, under the testi- 
mony of Mr. Sanders (infra), that “ sherry”? was manufac- 
tured in New York, by steam heat applied to wine through 
copper coils placed in tanks containing the wine, long be- 
fore Seurle’s patent was issued. (Testimony for defend- 
ants: Henry Sanders, Rec., pp. 181-191; John Wieland, 
Ib., pp. 191, 192; Henry Voorman, Ib., pp. 198-195; 
James M. Curtis, Ib., p. 196.) 


HeNRY SANDERS, a coppersmith, stated that he had 
been in the business since 1844, in Germany and this 
country; that he worked in the city of New York be- 
tween 1855 and 1863, when he went to San Francisco; 
and that he made the copper coils used by the defendants 
in their tanks. (RKec., pp. 174, 176, 177. 

He testified that such coils, to his knowledge, had been 
in use for thirty-five or forty years, for the purpose of 
heating liquids in tanks by means of steam. (Ibid.) 

He stated that between 1855 and 1860 it was a common 
thing for him to make such coils, in New York, for heat- 
ing spirits, wine, water, and other liquids, in copper stills 
and wooden tanks, by means of steam passing through the 
coils. (Rec., pp. 181, 182, 190.) 

He also made similar coils, while working in New 
York, for packing companies, who used them for cooking 
preserves by steam heat. (Ib., pp. 189, 190.) 

He said, further, that somewhere between 1855 and 
1860, in New York, he had made copper coils for the firm 
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of Hoffman and Curtis, who had a distillery and “ sherry 
house,’ and made “ sherry wine,” and that they applied 
heat through those coils to the wine in tanks. 

He stated that he had drunk some of the *‘ sherry,” and 
that he believed that the wine was not “ boiled” in the 
tanks. (Rec., pp. 184, 185, 190.) 

Mr. Sanders said that he had made copper coils for 
heating liquids for nearly all the wineries, distilleries, and 
breweries in San Francisco. (Ib., pp. 182, 190.) 

The witness further stated that he had made such coils 
(“the same old thing”) in Germany, before he came to 
this country, and that they were used there for boiling 
purposes—heating liquids. (Rec., p. 183.) 


JOHN WIELAND, a brewer since 1855, testified that for 
about twenty-five years he had used, in his brewery, in San 
Francisco, a copper coil for heating water in a closed tub 
by exhaust steam. (Rec., pp. 191, 192.) : 


Henry VooRMAN, a distiller in San Francisco, stated 
that he used copper coils for heating high wines, and that 
he knew that the method of heating such wines by steam 
passing through coils was in use in New York as long ago 


as March, 1865. (Rec., p. 193.) 


JAMES M. CurtTIS, who was in the wine business in San 
Francisco, and extensively engaged in study and experi- 
mentation in regard to treating wines by heat, also testi- 
fied that he was familiar with the use of copper coils in 
distilleries for the purpose of heating liquids by steam, as 
described by Mr. Sanders. He saw such coils in use in 
San Francisco, in 1866, for running over alcohol. (Rec., 


pp. 195, 196.) 


8. The testimony of Mr. Curtis, who was an expert asso- 
ciated with Searle in his operations, shows that nothing 
new in respect to curing or ripening wine by heat was dis- 
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closed in Searle’s patent; that the method of heating wine 
by steam, described in the patent, produced no new result 
or eftect different in character from that attained by heat- 
ing wine by the Estufa or hot-air process; and that the 
supposed special advantages claimed in the patent, for the 
method of heating wine for the purpose of ripening or 
“ageing” it therein described, are without foundation in 
fact. (Curtis, Rec., pp. 195-205.) 

Mr. Curtis was asked whether there was anything new 
in the Searle patent so far as ripening wines by heat is 
concerned; and he said, ‘nothing new whatever.” (Rec., 
p. 201.) 

He stated that, in his opinion, the application of the heat 
to the wine itself, in the mode described in the patent, had 
no etfect upon the wine different from the effect of the heat 
as applied by the Estufa or hot-air process; that there is 
no chemical or other change produced in the wine itself, 
when heated in the mode indicated in the patent, that is 
not also produced by the old processes; and that in all pro- 
cesses of long heating, though not of instantaneous heat- 
ing, the chemical action or effect of heat upon the wine is 
the same. (Kec., p. 214.) 

He stated that in order to use the Searle method success- 
fully, a person would have to know what kind of wine to 
use (Ib., p. 212) and what degree of heat to employ, and 
that “any person taking that patent und going to work would 
probably spoil nine gallons out of ten.” (Ree., p. 211, fol. 516.) 

He was asked as follows: 


“ Could any person of ordinary intelligence and ordinary 
skill in the manufacture of wines at the date of this patent, 
in 1865, take the patent and, from the information therein 
contained, make wine successfully—good salable wine ? 

“A. No. We made many failures for many years. Mr. 
Searle’s second experiment (in 1867) was the one where I 
bought the wine for vinegar purposes, was a total fail- 
ure.” (Rec., pp. 211, 204.) 
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The witness testified that, after the requisite amount of 
heat is obtained, the Searle process does not shorten the 
time required for ripening wine (p. 199); that casks of 
equal size would probably be about equally affected by the 
heat in steam heating and heating in ovens or Estufas (p. 
201) ; that so far as the taste of the casks is concerned, a 
bad taste is as likely to come from the wood, if unseasoned, 
or the casks contained a bad or musty taste, in the one 
process as in the other (p. 201); that he had never seen any 
wine successiully ripened by steam heating in six weeks ; that 
the usual time employed, by that process, is about three 
months; and that in the Estufa process, the time employed 
for commercial purposes is about the same. (Rec., p. 202.) 
There is no economy of time in the Searle method, (Rec., 
200.) 

The patent declared that “the time required to perfect 
the operation of ripening wine by this process is about siz 
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weeks,” 

On that subject Mr. Curtis testified as follows: 

Q. 34. Did you ever ripen any wine in six weeks ? 

A. No, sir. 

Q. 35. Can it be done successfully and practically ? 

A. I think not. I have never seen any wine that would 
be sufficiently ripened in six weeks. 

(). 36. Did you or Mr. Searle, while operating together, 
ever cure or ripen any Wine in six weeks? 


A. No, sir. (Rece., p. 202.) 


He stated that Searle did not know, at the time he got 
his patent, what degree of heat was necessary to be applied 
by means of bis process to make it practically successful ; 
but that from experiments made by him (Cartis) and Searle 
together, after 1872, they concluded, though the -matter 
was not yet fully settled, that the beneficial temperature 
was from 130° to 135°. (Rec., pp. 208, 209, 210.) 

Mr. Curtis testified that “some difference in flavor is 
produced, and a greater degree of perfection can be ob- 


14 


tained, in a baking room, by the Estufa process, than by a 
steam-heating. By steam-heating after a certain length of 
time no better flavor can be derived ; but in a heating room the 
wine, afler arriving a certain stage, will improve still further 
with the continuation of the heat. It sometimes continues 
two years.” (RKec., p. 202.) 

In regard to the alleged waste by evaporation, &c., in 
the Estufa process, he stated that it depended on the quality 
of the casks used, and that parties who were then baking 
in ovens were using some of the same casks year after year 
(Kec. p. 201); but he said, “it is supposed by many, and I 
myself am of opinion, that the evaporation is actually no 
loss, and that it enhances generally the quality of the wine.” 
(Rec., p. 205.) 

So far as the quality of the wine made by the so-called 
Searle process is concerned, Mr. Curtis said that “a person 
having knowledge of what wines were proper to heat by 
the old process, selecting such wines, and heating them by 
this process as he would in the other, would probably 
make as good wine by this process as he would by the 
other.” (Rec. p. 212.) 


4. It is respectfully submitted, upon the presentation 
thus made, that the patent under consideration is within 
and governed by, and must be held void under, the rule 
so often declared from this bench, that where the principle 
and substance of the claim of a supposed inventor belong 
to the general domain of knowledge and science, or where 
the claim applies an old process or machine to a similar or 
analogous occasion, or to a similar or analogous subject, 
with no change in the manner of applying it, and no 
result substantially distinct in its nature, although the new 
form of result has not before been contemplated, the patent 
cannot be sustained. (Brown v. Piper, 91 U. 8., 37; 
R. R. Co. v. Locomotive Trust Co., 110 [b., 490; Blake v. 
San Francisco, 113 I[b., 683; Hollister v. Manufacturing 
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Co., Ib., 59; Thompson v. Boisselier, 114 U.S.,1; Miller 
v. Foree, 116 Ib., 27; Yale Lock Co. v. Sargent, 117 Ib., 
554; Gardner v. Herz, 118 [b., 180; Holder Co. v. Fergu- 
son, 119 Ib., 335; Grier v. Wilt, 120 Ib.,429; Heating 
Co. v. Burtis, 121 Ib., 294.) 

Even if Searle was the first person to use steam heat, in 
the manner described in his patent, for the purpose of 
ripening or “ageing” wine, which, to say the least, is 
extremely doubtful under the testimony of Mr. Sanders 
(supra), the state of the arts and the industries of mankind, 
at the time he applied for his patent, left no ground or 
warrant whatever for its issue. 

At a time when one of the commonest methods of heat- 
ing liquids and other substances, was to introduce heat by 
steam to the materials themselves, by means of coils of 
pipe in the containing vessels, there could be no valid 
patent for the application of that process or method of 
heating liquids to the heating of wine for the particular 
purpose of ripening or “ ageing” it. 

The process or mode of heating liquids referred to, at the 
time this patent was granted, was in the common Knowl- 
edge and use of the public, and the public had the right 
to employ it in any usual way for any purpose or use for 
which it might be desired to apply it, and no one could 
legally get « monopoly of the right to so employ it for any 
particular use or purpose to which it might be applicable 
or adapted. (Blake v. San Francisco, 115 U. 8., 688; Brown 
v. Piper, 91 U. S., 41.) 

In Blake v. San Francisco this Court said: 

« Where the public has acquired in any way the right to 
use a machine or device for a particular purpose, it has the 
right to use it for all the like purposes to which it can be 
applied, and no one can take out a patent to cover the 
application of the device to a similar purpose.” 


This principle, the Court said, is a corollary of the rule 
laid down in Pennsylvania R. R. Co. v. Locomotive Truck 
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Co. (110 U. 8., 490), “ that the application of an old pro- 
cess, or machine, to a similar or analogous subject, with no 
change in the manner of application, and no result sub- 
stantially distinct in its nature, will not sustain a patent, 
even if the new form of result has not before been con- 
templated.” 


The application of the old and well-known process of 


heating liquids by steam, in the manner referred to, to the 
particular purpose or object of ripening or “ ageing” 
Wines, Was simply a new occasion for the use of that old 
method of heating liquids, in a manner for which it was 
before adapted, which did not constitute a case that could 
be protected by letters patent, according to the principles 
declared by the English Courts, and by this Court in Penn- 
sylvania R. R. Co. v. Locomotive Truck Co. (110 U. S&., 490), 
and reaftirmed in Miller v. Foree (116 U.58., 27) and other 
recent cases, 

The application of that old method of heating liquids by 
steam, to the particular use or purpose described in this 
patent, introduced no new use of heat in the treatment or 
curing of wines, and involved no new principle of action, 
and no new mode of operation, and produced, indeed, no 
new result or effect as respects the wines themselves different 
in character from that attained by every other process of 
heating wines for the purpose of ripening or “ ageing ” 
them. 

The method pursued by Searle in the treatment of wines, 
and which is described in his patent, cannot be said, there- 
fore, to be a “new and improved process of imparting 
‘age’ to wines,” which was the valid subject of a patent 
under the law of the United States. 

It is manifest that nothing whatever was disclosed by 
the Searle patent, which amounted to a discovery or inven- 
tion, under the Constitution and statute, and that the 
patent was granted, therefore, without authority of law, 
and was void. (Thompson v. Boisselier, 114 U. 8., 1, 11; 
Gardner v. Herz, 118 U. 8,, 191.) 
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The Court below erred in adjudging that 
profits were made by the defendants by the 
use of the so-called Searle process. 


1. It will be seen that, upon the theory of this case, mainu- 
tained by the complainant before the Master, he should 
have reported, under the rule in Mowry v. Whitney (14 
Wall., 651), that no profits, recoverable in the suit, were 
shown to have been made by defendants by using the 
so-called Searle process. 

John Searle never sold a license for the use of his alleged 
invention, which was confined, until the latter part of 1877, 
to the treatment by the patentee of small quantities of wine 
at his residence. 

Iii September, 1877, he made a written contract with 
one Isaac De Turk, by which he undertook to prepare 
100,000 gallons of “sherry” a year, for fifteen cents a 
gallon, and covenanted, under a penalty of $15,000, not 
to manufacture wine for any one else. (Contract, Rec., 
pp. 218, 219.) 

Searle died in 1879, and in 1880 his son, who was the 
business manager of his estate, sold all his tanks and appa- 
ratus to De Turk for about six ceuts a gallon for the cooper- 
age, with the privilege of making sherry by Searle’s 
method. (De Turk, Rec., pp. 60-64.) 

Some time in 1881 the defendants, Dreyfus & Co.,who 
were extensive and highly-respectable wine dealers and 
manufacturers in San Francisco, undertook to cure some 
wine by applying steam heat to it, through copper coils, in 
the manner which has been stated. 

It was stipulated before the Master that the quantity of 
sherry wine cured by the defendants, by this process, in 
1881 and 1882, to the expiration of the Searle patent, 
amounted to 48,000 gallons, (Rec., pp. 45, 144.) 

The defendants had long used a process of their own for 
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making sherry, which consisted in adding to dry white wine 
certain other wines, sugar, oil of almonds, gelatine, or isin- 
glass, and which cost them, exclusive of the raw wine, at 
the rate of two and a half cents a gallon. 

They made by this process as good and as saleable Cali- 
fornia sherry as they were able to make by the so-called 
Searle process. (See Testimony of Mr. Dreyfus, Rec., pp. 
119, 141.) 

The complainant maintained before the Master, that the 
Estufa, or hot-air, process, was to be taken as the proper 
standard or basis of comparison for determining the ques- 
tion of profits or advantages derived by defendants from 
the use of the Searle method. (Rec., p. 68 et seq.) 

The defendants set up, as the proper standard of com- 
parison, in the case, their own process of treating or re- 
fining white wine for making sherry, or the old and well- 
known casa de sol, or hot-house, process for curing or ‘ age- 
ing” wines, each of which was cheaper than the Searle 
method, or the Estufa process, and quite as good in other 
respects as the Searle method for the purposes of the de- 
fendants, as wine manufactures and merchants. (Rec., 
pp. 100, 118.) 


2. It will thus be seen, upon complainant’s view or the- 
ory of the case, and under the rule of Mowry v. Whitney, 
that the burden was upon her to prove the actual cost to 
the defendants of making the 48,000 gallons of sherry by 
the so-called Searle process, and also what it would have 
cost them to produce the same wine by the Estufa process, 
and that without, and in the absence of, such proof, it was 
plainly the duty of the Master to report that no profits, 
recoverable by complainant, were shown to have been 
made by defendants by using the so-called Searle process 
in the manufacture of that wine. (Cawood Patent, 94 U. 
S., 710; R. R. Co., v. Turrill, 110 U.S., 302; Black ». 
Thorne, 111 U. 8., 124; Truck Co. v. P. R. R. Co., 2 Fed. 
R., 679; Wetherill v. Zine Co., I Bann. & Ard., 486.) 
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If the Estufa process was the only one, open to defend- 
ants, adequate to enable them to obtain a result as bene- 
ficial as they obtained by the so-called Searle process, 
(which the defendants deny,) the measure of the advantage 
gained by using the latter process was the difference in 
the actual cost of production, if any, between the two pro- 
cesses; and unless that was proved, complainant made out 
no case before the Master. 


8. The complainant, however, adduced no proof before 
the Master of the cost to the defendants of producing the 
48,000 gallons of wine in question, and the fact is not 
found by the Master in his report; nor did the evidence 
before the Master establish what it would have cost them 
to cure the same wine by the Estufa process. 

The general testimony given by the witnesses, De Turk 
and Scott, with reference to the Estufa process and its cost, 
the Master himself thought, had little value, “as De Turk 
testified in that regard from information, and Scott’s was 
a first experience in a business altogether new to him, and, 


therefore, largely in the nature of an experiment.” (Mas- 


ter’s Report, Rec., p. 19, fol. 48.) 

But those witness did not profess to say, nor were they 
asked, what it would have cost the defendants to make 
the wine in question by that process; and, as we have said, 
the fact was not proved by the complainant before the 
Master. (DeTurk, Rec. p. 70; Scott, p. 94.) 


THIRD. 


The Court below should have adjudged that 
no profits were made by the defendants by 
using the so-called Searle process, 


1. The testimony for the defendants before the Master 
established affirmatively the fact, that no advantages what- 
ever were gained or derived by them from using that 
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method in the manufacture of the 48,000 gallons of wine 
in question ; and the Master should have reported, and the 
Court should have adjudged, that no profs were made by 
the defendants in respect to that wine. 

The proper standard of comparison, in the case, upon 
the matter of “ profits,” was the defendants’ process for 
making sherry; and the testimony showed that, according 
to that standard, the defendants made no savings, and 
probably sustained a loss, in and by the manufacture of the 
48,000 gallons of wine by the so-called Searle method. 

The Master thought that the defendants’ process could 
not be said to produee, as compared with the Searle method, 
an equally beneficial result; but in this conclusion he erred, 
according to the uncontradicted testimony on the part of 
the defendants. 

If their sherry commanded the same price, in the market, 
as the sherry they made by Searle’s method, and they 
had as good a market for one wine as the other, and it 
costs less to make their wine than it cost them to manufae- 
ture “ Searle’s sherry,” it is plain that their process enabled 
them to obtain a result “ equally beneficial,” at least, with 
that of the patented process, within the meaning of the rule 
in Mowry Vv. Whitney. 


2. The testimony of Mr. Dreyfus before the Master 
proved that the defendants were able thus to obtain, from 
the employment of their own process, a result as beneficial 
as they got from the use of the patented process of Searle. 

He stated that defendants made and sold, from 1876 to 
1880, about 50,000 gallons of their sherry a year; that 
they made and sold as much of their sherry after as before 
thev used Searle’s method; that there was no perceptible 
difference between the wines; that they found as gooda 
market for their sh rry as for Searle’s ; and that their sherry 
sold for as much in th market as the wine made by Searle’s 
method. (Benj. Dreyfus, Rec., pp, 119, 128, 141.) 
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The defendants’ process occupied about ten days, and 
the cost, exclusive of the raw wine, was from two and 
a-half to three cents a gallon (Rec., p. 119), which was 
cheaper than the cost of the Searle method. (P. 129.) 

The lowest cost assigned to Searle’s process was about 
three cents a gallon. (De Turk, Rec., p. 84.) 

It is clear, therefore, from this testimony, that the use 
by the defendants of the so-called Searle process in the 
manufacture of the 48,000 gallons of wine referred to, 
contributed nothing to the gains of the defendants in their 
business, and that they derived no advantages from the 
use of that process, in the manufacture of that wine, be- 
yond what they would have derived from the manufacture 
of the same amount of wine by their own method. 

We have nothing to do with any question as to the in- 
trinsic quality or merits of the two kinds of “sherry,” as 
articles of manufacture. 

All these California sherries are merely imitations of 
“sherry,” and the object of the various processes of treat- 
ing the raw white wine, whether by heat or otherwise, is 
simply to impart to it a “ flavor resembling sherry.” (Curtis, 
Rec., pp. 197, 199.) 


FOURTH. 


The Court below erred in adjudging that the 
profits made by the defendants in respect to 
the 48,000 gallons of wine cured by the so- 
‘alled Searle process, were 6,77 cents per gal- 
lon, amounting to $5,249.66, and in decreeing 
that amount to the complainant. 


1. It will be seen from the Master’s report that he pur- 
ported to estimate and measure the alleged * profits, gains 
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and advantages” of the defendants in respect to the 
48,000 gallons of wine, by what he considered the “ value 


of the patented process,” as between Searle and De Turk, 
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under the terms of their contract of September, 1877, 
above referred to. The Court below erroneously athrmed 
the correctness of the principle adopted and applied by the 
Master in his report. 

The Master said: *‘ By this contract it was agreed that 
for the price of tifteen cents a gallon Searle should convert 
De Turk’s white wine into sherry by the patented process ; 
and if it is possible to determine how much of that price 
was consideration for the use of the process,a fair basis may 
be had for the purposes of this accounting.” (Rec., p. 161, 
fol. 41.) 

He estimated that of that price, 6.77 cents represented 
the amount paid by De Turk for the use of the process, 
and then concluded that that sum was the “ value of the 
patented process upon each gallon of wine produced ” under 
the De Turk contract. (Rec., p. 18, fol. 46.) 

The Master then charged the defendants with that sum 
upon each gallon of wine made by them, as ‘“ profits” 
derived by them from the use of the patented process, 
and awarded the aggregate amount against the defendants, 
not as “ damages,” but as “ profits, gains and advantages.” 
(Rec., p. 20, fol. 50.) 

It is necessary only to state the conclusion and action of 
the Master to expose their error. 

The “ value of the patented process,” so-called, under 
the De Turk contract, was no measure of the profits, if any, 
of defendants, and could not be resorted to as evidence 
upon that subject. 

The profits recoverable in equity for the infringement of 
a patent are those only which defendants “actually real- 
ized.” (Livingston v. Woodworth, 15 How., 546.) 


2. It is equally certain that the consideration paid by 
De Turk to Searle, for the use of the patented process, 
under the contract mentioned, if it could have been ascer- 
tained, was no legal or proper measure of the “damages,” 


- 
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if any, sustained by Searle’s estate on account of the use of 
that process by defendants. 

That amount was not a license fee, nor was it paid as a 
license fee; and if it had been, the rule is well settled that 
the sale of a single license is not sufficient to establish a 
royalty. 

The transaction between De Turk and Searle was, as 
respects the defendants, res inter alios acta, and they could 
not be bound or affected by it in any manner or for any 
purpose whatever in this suit. 

It was an exclusive contract, and the price agreed to be 
paid by De Turk to Searle, for making “ sherry ” for him, 
was no doubt based upon that consideration. 


3. This Court has said, “actual damages must be actually 
proved, and cannot be assumed as a legal inference from 
any facts which amount not to actual proof of the fact.” 
(Seymour v. McCormick, 20 How., 198; N. Y. v. Ransom, 
23 How., 487.) 

By the Revised Statutes, secs. 4919 and 4921, the damages 
recoverable in an action for the infringement of letters 
patent, are “actual damages” alone. 

There was no evidence, before the Master, to prove, or 
warrant the conclusion, that the actual pecuniary injury 

P or loss—the “actual damages ’’—sustained by Searle’s 
estate, by the use of the patented process by defendants, 
amounted to 6.77 cents per gallon on the wine made by 


that process; but the evidence, in the case, on the con- 


trary, showed that the estate did not suffer any such injury 
or loss, and, in fact, sustained no injury or loss—no “ ac- 
tual damages ”—whatever by the alleged infringement of 
defendants. 

After the death of Searle, in 1879, all the tanks and appa- 
ratus used by him in making “ sherry” for De Turk, were 
sold to De Turk forsix and a half cents a gallon for the cooper- 
age, and his son, who managed the estate for the complain- 
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ant, authorized De Turk to use the patented process without 
compensation to the estate, which he did, during the life of 
the patent, without interference by the complainant. (De 
Turk, Rec., pp. 61, 63; Jas. Searle, [b., p. 85; Sophia Searle, 
Li., p. 143.) 

The present suit was evidently an attempted speculation 
of the son. (Rec., pp. 88, 90.) 

Under such circumstances, it cannot be pretended that 
Searle’s estate suffered pecuniary injury or loss by the use 
of the patented process by the defendants, or is entitled to 
recover any amount as actual damages from the defend- 
ants in this suit. 


FIFTH. 


It is respectfully submitted that the decree of 
the Court below should be reversed, and that 
the bill should be directed to be dismissed, with 
costs. 


J. HuBLey ASHTON, 
Of Counsel for Appellants. 
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SOPHIA SEARLE, EXECUTRIX OF JOHN SEARLE, 
DECEASED. 


BRIEF FOR APPELLEE. 


This appeal is taken from the final decree of the Cir- 
cuit Court of the United States for the District of Cali- 
fornia, by which the sum of $3,249.60, with interest from 
the 22d day of May, 1883, and the costs of suit were de- 
creed to be paid by the appellants to the appellee, by 
reason of the infringement by the appellants of Letters 
Patent No. 48,728, issued to John Searle (since deceased) 
July 11, 1865, for a new and improved process for im- 
parting age to wines and liquors. The bill was filed 
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count. The letters patent expired July 11, 1882. The 
appellants filed their original answer to the bill April 
20, 1882, and their amended answer November 14, 1882. 
The answer avers that defendants have never seen the letters 


patent, but denies the infringement, and avers that the 


invention was well known and in public use in San Fran- 


cisco, Cal., for more than two years prior to the date of 
the application of John Searle for letters patent, and one 
John Wieland, one Henry Abrens, and one Henry Vroo- 
man of San Francisco, are specified as having made such 
prior public use. 

The specification accompanying the letters patent 
states that John Searle had invented a new and improved 
process for imparting age to wines and liquors, shorten- 
ing the time for ripening them, without deteriorating 
their flavor by the use of steam. And after reciting 
several advantages of his process over the process of ageing 
wines by heating them in casks or pipes contained in 
estufas or large ovens, it describes his process as fol- 
lows: “I use casks or tanks (as the case may be) for 
holding the wine. * * * Through each of these casks 
or tanks near the base I pass an iron or metallic pipe 
(copper is preferable) of about one inch, and open at its 
end. These pipes connect with a main steam pipe, and 
can be closed and the steam shut off should the heat be- 
come too great for the wine, by means of a stop-cock 
attached to eavh of the pipes.” 

The degrees of heat are said to vary from 100 to 140, 
and the time required to perfect the operation of 
ripening by this process is said to be about six weeks, 
but left to the knowledge and discretion of the user. It 
claims “introducing the heat by steam or otherwise to 
the wine itself, by means of metallic pipes or chambers 
passing through the casks or vessel substantially as set 
forth.” 


December 21, 1881, and prays for an injunction and ac- 
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By stipulation it appears that John Searle died May 
12, 1879, testate; that complainant is his sole devisee, 
and duly qualified as executrix ; and that the defendants 
are co-partners under the firm name and style of B. Drey- 
fus & Co, 

The testimony clearly shows that the defendants used 
the process described in the complainant’s letters patent 
and were guilty of infringement. 

James J. Searle (Record, pp. 156, 157), says that he 
went to the defendants’ wine vaults in October or No- 
vember, 1881, for the purpose of making a demand upon 
the firm; that he saw Mr. Frowenfeld, one of the firm, 
who told him that he couldn’t do anything about it; that 
if he wanted to see whether there was any infringement 
he was at liberty to go in and look at the tank. He saw 
the tanks, but they were full of wine and he could not see 
the arrangement of the steam pipe inside of the tank, 
but it was substantially the same as that used by Searle. 
The exhaust pipe, instead of coming up through the top 
of the tank, came back almost alongside of the supply 
pipe of steam. He had seen the pipe before it was put 
in at Sanders & Co. Frowenfeld did not deny that they 
were infringing the patent. “He said in effect that he 
had nothing to say about it.” 

Mr. Frowenfeld, one of the defendants examined as a 
witness for complainant, says (p. 172, Record), that there 
are tanks used by the firm in which steam heat is applied 
to wine by means of a coil of pipe contained within the 
tank through which the steam passes. That they intro- 
duced heat to the wine contained in the tanks “for the 
purpose of bringing out certain qualities in certain 
wines” (p. 173, Record). That the pipe does not ter- 
minate within the tank, and the wine is brought in con- 
tact with the heated pipe. 

Henry Sanders, a witness for complainant (p. 174-5, 


tecord), says that he made the coiled copper pipe for six 
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tanks for the defendants; that the coiled pipe was ar- 
ranged on the bottom of the tanks, and the inlet and 
outlet pipe were side by side. 


Defences. 


Besides the denial of infringement, the only defence ~ 
set up in the answer is that the invention was well known 
and in public use in San Francisco for more than two 
years prior to the application for letters patent, by John 
Weiland, Henry Ahrens and Henry Vrooman. 

John Wieland (p. 191-2 record) testifies that he has been 
using for about twenty-five years a large tank having a | 
copper coil in it, in which he uses exhaust steam for the 
purpose of heating water in the tank, and that he uses the 
tank of heated water for washing barrels. 

Henry Vrooman (p. 193 record) testifies that he used 
in 1865, and has used since, asa distiller, a copper kettle 
having within it a copper coil of pipe for the purpose of 
evolving alcoholic vapors, using both escape steam and | 
direct steam, and continuing the application of heat until 
all the alcohol in the vessel is evaporated. | 

Henry Ahrens (p. 192 Record) testifies that he runs a | 
brewery, and he don’t know anything about the use of | 
copper coils for heating purposes. 

The attempt was made to prove by James M. Curtis, a | 


witness in behalf of the defendants, a prior public use of 
the invention by others, but his knowledge extended only 
to the use of heated copper coils in stills subsequent to 
the date of the letters patent. His testimony upon that 


subject was incompetent also, because no notice of it was 
given in the answer. 


The only evidence of alleged public use more than two 
years prior to the application for patent, is that of John 
Wieland who heated water to wash barrels by means of ’ 
coiled pipe in a large tank. | 
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No attempt has been made to establish the prior use of 
the process for treating wines described and claimed in 
the letters patent. The fact that a similar device has been 
before used for the purpose of boiling water or any other 
liquid does not invalidate the patent which is for the 
process, and not for the mechanical devices used for carry- 
ing out the process. 

“A machine may be used and the product or manufac- 
ture proceeding from it may be old. In that case the 
former would be patentable and the latter not. The ma- 
chine may be substantially old and the product new. In 
that event the latter and not the former would be pat- 
entable.” 

“The same remarks apply to processes and their re- 
sults. Patentability may exist as to either, neither or 
both according to the fact of novelty or the opposite. 
The patentability or the issuing of a patent as to one in 
no wise affects the rights of the inventor or discoverer 
as to the other.” Rubber Company vs. Goodyear, 9 Wall., 
788. 

“A process is a mode of treatment of certain mate- 
rials to produce a given result. It is an act or series 
of acts performed upon the subject-matter to be trans- 
formed and reduced to a different state or thing. If new 
and useful, itis just as patentable as a piece of machinery. 
In the language of the patent-law it is an art. The 
machinery pointed out as suitable to perform the process 
may or may not be new or patenable, whilst the process 
itself may be altogether new and produce an entirely new 
result. The process requires that certain things shoald 
be done with certain substances and in a certain order, 
but the tools to be used in doing this may be of secondary 
consequence.” 

Cochrane vs. Defmer, 94 U.58., 788. 
Tilghman vs. Proctor, 102 U.8., 722. 
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“Tt is quite obvious that a manufacture or a product of 
a process may be no novelty, while, at the same time, 
the process or agency by which it is produced may be 
both new and useful; a great improvement on any pre- 
viously known process, and therefore patentable as 

such.” 
Am. Wood Paper Co. vs. Fiber Disintegrating Co., 

23 Wall., 566. 


It is not claimed that the inventor was the first to 
apply artificial heat to wine for the purpose of ripening 
it, or giving it the effect of age. He states explicitly 
in his specification that for many years wines had been 
so treated “through the medium of ‘ estufas’” or large 
ovens having flues by which they are heated. These 
“estufas” are filled with wines and spirits in casks or 


pipes, and are kept at a proper heat until the contents of 


the casks show the desired age through the staves.” 

He does claim that he is the original and first in- 
ventor of the process of ripening or ageing wines by 
introducing heat into the body of the liquor by means 
of metallic pipes or chambers passing through and within 
the cask or vessel containing the same. 


Lack of Utility. 


Although there is no foundation for such defence 
made in the answer, the defendants attempted to show 
by their witness, James M. Curtis, a lack of utility in 
the invention, and that it failed to present advantages 
over the old process of heating in estufas. James M. 
Curtis says, that he never practiced ripening wine by the 
old process, and that all he knew about it was what he 
had heard from others and had learned from books, (pp. 
202, 3, Record). 

That he had no experience with the Searle process un- 
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til 1868, and that he never personally manipulated or 
treated wines by Searle’s process. What he knew about 
it was what Searle told him and what he learned from 
testing samples of wine brought to him by Searle, (p. 
203,. Record). He says, however, that the larger the 
casks the longer the time required to treat the wine by 
the old process; that he does not think it would be prac- 
ticable to treat a large body of wine in a large cask by 
the old process. That it would be cheaper to treat the 
same quantity of wine in one large cask than in several 
small casks; that there would be larger waste by the old 
process, because larger evaporating surface. (p. 205, Rec- 
ord). That the only economy of time is the economy 
gained in first raising the temperature up to the required 
point—say, one hundred and thirty degrees. By the 
Searle process this can be done very quickly. By the 
process of heating in vaults or in heated rooms where 
the wine iscontained in larger or smaller casks a greater 
time is required. (P. 199, Record). 

That Pettinelli, by the baking process, in San Francisco 
in 1865, heated in small casks, a great deal in barrels. 
In the Island of Madeira, where this process of heat- 


ing wine originated, it is usually heated in pots of 


about one hundred and eight gallons. Searle could 
operate with a cask of any size on his principle. If he 
could operate with a cask of one thousand gallons, he 
could operate eperate with a cask of one hundred thou- 
sand gallons. In the old process it is unquestionably 
better to use small casks, because the area, the surface 
exposed to the temperature, is greater in proportion to 
the contact. That there is economy of heat and fuel in the 
Searle process. (P. 200, Record). That the Searle process is 
more economical. That it possessed several advantages 
over what had been done before. (P. 208, Record). 
Isaac de Turk, a witness for complainant, says that he 


had been engaged in the business of wine making for 
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twenty years, and for the last few years his business has 
run to about three hundred thousand gallons per year; 
that he ‘s familiar with the Searle patented process; that 
it is more economical than the furnace process, as to the 
saving of time or fuel; that the shrinkage or loss in the 
manufacture of plain wines into the sherry by the Searle 
process is from 15 to 20 per cent. less. (P. 165, Record). 
That the furnace process is very injurious to cooperage, 
and often the cooperage is destroyed in one single process 
of manufacturing one lot of sherry or damaged so much 
that it is almost useless, whilst the Searle process does 
not affect the cooperage materially. (P. 166, Record). 


Insufficient Description. 


Another attempted defence not set up in the answer is, 
that the specification is not sufficiently clear and exact 
to enable one skilled in the art to use the invention. 
This is not sustained by the proof. Both De Turk (p. 
16, 47, Record) and Curtis (p. 212, Record) testify that 
they, and it is perfectly apparent other persons skilled 
in the art, could take the specification accompanying 
the Searle letters patent and successfully use and practice 
the invention. 


The defence that the patent is defective, because it is 
impossible to make mercantile woods according to the di- 
rections contained in it will not be entertained where it 
is not set up in the answer. 


Providence Rubber Co. vs. Goodyear, 9 Wall., 788. 


Can an insufficient description be set up in the answer 
without alleging an intent to deceive the public? 
Loom Co. vs. Higgins, 105 U. 8., 587. 


The patentee, Searle, treated a lot of wine for the de- 
fendants by his process, and its utility was so successfully 
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demonstrated, that they, without license, went to the ex- 
pense of constructing six large tanks with coils of steam 
pipe, and demonstrated its utility still further by suc- 
cessfully treating a large quantity of wine therein by 
the patented process. It does not appear that the de- 
fendants experienced any difficulty in making use of the 
process al ising from the insufficient description contained 


in the speci, ition. 
Want of Jurisdiction in Equity. 


In the court below it was claimed that inasmuch as 
the patent expired pending the proceeding and no in- 
junction could issue, that the right to an accounting is 
incidenta! to and dependent upon the right to injunction, 
and falls with it. 

Conceding that the point was directly decided in Im- 
lay vs. The Railroad Co., 4 Blatchf., 227, the defendants 
yet assert that that case was decided under the act of 
1836, and that under the provisions of the Revised Stat- 
utes, the jurisdiction and power of a court of equity is 
more limited. This court has held in Cochrane os. Dee- 
ner, 94 U.S., 784, that the circuit courts, under sec. 629, 
Rev. Stat., having jurisdiction “of all suits at law or in 
equity arising under the patent or copyright laws of the 
United States,” and referring to sec. 4921 and others, 
that “the grant of jurisdiction (in equity) is as broad 
and general as it could well be, and the mode of exer- 
cising it is prescribed in the same terms as in previous 
statutes.” 

The proposition is without foundation, and is unten- 


able. 
Damages. 


The defendants’ exceptions to the report of the master 
were properly overruled. The finding of the master was 
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more favorable to the defendants than they had reason 
to expect. He took the case of Maury vs. Whitney, 14 
Wall., 652, as his guide in the accounting, and his re- 
port evidences the most careful effort to ascertain mathe- 
matically and justly the profits, gains or advantages 
which the defendants received or made by the use of the 
patented process. This he did without any data or light 
received from the defendants, who appeared to have kept 
no books indicating the amount of wine treated by this 
process, or of the purchase of the raw wine so treated, or 
of the sale of the treated article. The defendants, or 
their agents, either could not or would not give any defi- 
nite information upon the subject. 

“The conduct of the defendants in this respect has not 
been such as to commend them to a court of equity. 
Under the circumstances every doubt and difficulty should 
be resolved against them.” 

Rubber Co. vs. Goodyear, 9 Wall, 803 


It is respectfully submitted that the decree below should 
be affirmed. 
A. C. BRADLEY, 
W. J. NEWTON, 
for Appellee. 


—_ 


ACR es oo ile an al AEs tite By RE sari. ~~ 2g Te eee ae eee ee 
x . Pig m : ; ? * : i ate. -%, 
’ i a “* ‘ ms . 9 , 
: ‘ ‘ 4 


TRANSCRIPT OF RECORD. 


IN 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1=87. 


No. 120. 


HENRY C. ROBERTS AND ARCHIBALD 8S CLARKE, 
PLAINTIFFS IN ERROR, 


HENRY M. BENJAMIN 


ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 


THE NORTHERN DISTRICT OF NEW YORK. 


FILED OCTOBER 17, 1884. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, t=-=7. 


No. 120, 


HENRY ©. ROBERTS AND ARCHIBALD S CLARKE, 
PLAINTIFES IN ERROR 


HENRY M. BENJAMIN 


IN ERROR TO THE CIRCUIT COURT OF TILE UNITED STATES FOR 


hiik NORTIER 


Jupp & DETWEILER. PRINTERS, WASHINGTON, J yr 4. soe 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1587. 


No. 120. 


MENRY C. ROBERTS AND ARCHIBALD S CLARKE, 
PLAINTIFFS IN ERROR, 


US. 


HENRY M. BENJAMIN. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE NORTHERN DISTRICT OF NEW YORK. 


INDEX. 


Original. Print. 


I... ccinnyuncsiuensitesiiath Uisiiniiaie sammie eile satiate is aati, innate tale imitated ii l 
Ly eee ERIN Le Oe eral ROTO oO WET l l 
CPORRIRENG cae cone cons Comunis ene 0066 Ge 800 one one came eummme 2 l 
IIIs i ses tiietas cinema Neither endian teiceaitiniiaeita alee 7 i 
Reply a ae a a EY Ga Se In iin queniinda cenieselleiinibteneanes 13 7 
Order as to hearing on motion for new trial, &c. ....-. ..-.....---.— 15 8 

Ss 


Geapintion that Gnd GO OPE, GOs < cca cance sane ence cows cncwes suewns 16 
Stipulation to amend complaint, &c. ...... ...... .- ~. << .----- ---- 17 9 


Stipulation I i8 9 
I 19 10 
TOOTS OF FORTIES cease cans cones apetinn 6000 Cnewas enende ene eget 20 10 


Re OF SONGS Thy TORIES cncnin dian sme cis cnn ie 27 13 
Se SOP GOR a. ccrcse issn witminitts ennis cts tenn enirtne 28 14 
CIE SINE, ROU BOTNE netnnsin cute stein selena cont. cane tons 29 14 
OIA seats ileal enidalineah iabatlaieatintines menos sitnaunppel witaieneiiae 30 14 
EAE GRGRIOID sicicn ania tend xenehetremes cnee seen eeenweeen 32 15 

GS GE SEG Ths TIE. cece ceiou cn co cone ewes cans enue 32 15 


i 43 17 
I i ea 36 18 
I ieee 37 19 


Henry M. Benjamin (recalled)--...... .... .......- 38 19 
ke  ntnk deities dntnge wenn owen 40 20 


Jupp & DeTrweiLer, PRINTERS, WASHINGTON, JULY 7, 1887. 
’ ? 


INDEX. 


es is ii eis, wines iain ec ee le 


senjamin (recalled) .-..-. ob & ential: nanan nae 
POET cis cule weed ae tiie eeiin neemin 
I cise aia ta ht seni cael ails ada cele 
ea 


Paul Harvey- Pa ap ON eee mM TARR SPE ON EM cy DORE AMIeh YS A 


OE TO oo. iiss scccclidl ini eithinnis 6diaiabieinieieaiaeneen 
SO ae er ar sian piaiats iia iiilaasilaaill 
a iii aia lila ll Caled aa 
PRED CRO octet siintin’ stn women eam aninn 


i 


aE 


SOURED CORRREENE an. ne ss denis ces beens 
’ Benjamin to Roberts & Co., Aug. 6, 
of Roberts & Co. to Benjamin, Aug, 8, 


* of Roberts & Co. to Benjamin, Aug. 15, 


ee ee 


wastes gponanc of Benjamin to Roberts & Co. ; yrs 19, 


———— _ — i. i: i le ————— re re ce 


clegra am of Benjamin to paws rts & Co., Sept. 2 


“————. ~ OT es ee ——- 


. 6—Telegcram of Rob verts & Co. to Benjamin, Sept. : 


———— me ee tite ee ee 


r of Benjamin to Roberts & Co., Sept. 3, 


tn 


ll Eee ee es ee el 


. 8—Telegram of Benjamin to Roberts & Co., Sept. 10, 


— ee ee ee ee ee eee i lh a a i le le ay 


. 9—Letter of Roberts & Co. to Benjamin, Sept. 11, 


ee ee Fe ee Ge ee ee ee ee ee ee ee eee _——_— 


. 10— “ee of Benjamin to Roberts & Co., Sept. 13, 


——_— ae ——— a a i cr rm ee ee ee 


11—Letter of Benjamin to Roberts & Co., Qatahen 
, 1879 


Se SS ee ne ee ce 


12—Letter of Benjamin to Roberts & Co., Oct. 13, 


r of Roberts & Co. to Benjamin, Oct. 22 


—— ee ee ee ee eee ee ee 


13— Letter of Roberts & Co. to Benjamin, Nov. 7, 
1879 
14—Letter of Roberts & Co. to Benjamin, Nov. 8, 


lili ee ee | 


Sa liaise saeceslacs hein teal vicina 


15—Letter of Benjamin to Roberts & Co., Nov. 25, 


ee Se ae ae -————e a ee ee ee 


. 16—Account of Benjamin with Roberts & Co., Nov. 
a iii a 
17—Statement of iron account, September 24, 1879- 

18—Telegraph of Benjamin to Roberts & Co., June 


i TTI cds aetna Sieben: coat iniininiiataa 


Uriginal. 


42 


SO 


83 


Print. 


22 
24 
26) 
27 


27 


29 
30 
31 
31 


40 


40 


i a nee 


Stipulation as to case and CGO renin see eerie enetin 


W rit of i 


Clerk's certificate... ~~ - 
Assignment of errors 
Joinder in error. .... ..-..- 


INDEX. 


19—Letter of Benjamin to 
1879 sneieeel dain 
Letter of Roberts & Co. to Benjamin, Jan. 3, 


Ee eivtintithcemenmnnen one 


toberts & Co., June 2, 


coberts & Co., June 23, 


. 20 


——_—_—_ a a i a: cr. i i: a 


- al 


Letter of Benjamin to 
1879 


= | . ne ee ee ee le | cae me ame eee oe 


. 22—Letter of Benjamin to Roberts & Co., June 6, 
1879 " nine teen eoaagiiae dente 
. 28—Letter of Roberts & Co. to Benjamin, June 6, 
1879 


_——— << ee ee ee ee ee eee ee ee ee ee ee ee ce 


° 94... Letter of Roberts & Co. to Benjamin, renee 


ee eee 
—“—_——— ee ee ee ee ee ee ee ee ee ae 


. 25—Telegram of Benjamin to Roberts & Co., July 
EL 
Letter of Roberts & Co. to 
1879 


26) 


—_—— a ee ee ee ee ee ee 


Decision of Judge Coxe on motion for new trial .... ..-.-. .. .. -..--. 
waite Sar WE OF BNNs cicutes iene enn cond ee 
Pruof of service of citation .... ...--- aia ‘ siiniiias wiaiiiemdi 


Original. 


84 


HENRY CC. ROBEKTS ET AL. VS. HENRY M. BENJAMIN. ] 


l United States Cireuit Court for the Northern District of 
New Y ork. 


Henry M. Bensamiyn, Plaintiff, 
aga inst 
Henry C. Roperts and Arcuipatp 8S. CLarK, Defendants. 


To the above-named defendants: 

You are hereby summoned to answer the complaint in this action 
and to serve a copy of your answer on the plaintiff’s attorney within 
twenty days after the service of this summons, exclusive of the day 
of the service, and in case of your failure to appear or answer judg- 
ment will be taken against you by default 
in the complaint. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
United States, at the city of Utica, this 25d day of June, in the year 
one thousand eight hundred and eighty-two. 

[L. s. | WILLIAM H. BRIGHT, Clerk. 

Mess. HALE & BULKLEY, 

Plaintiff's Attorneys. 


ior the relief demanded 


Office and post-olhce address, Albany, N. Y. 


(Indorsed :) United States circuit court. northern district of New 
York. Henry M. Benjamin vs. Henry C. Roberts & —— 
Summons. Hale «& Bulkley, plaintiff 's attorneys. 


UNITED STATES OF AMERICA, ' 
Northern District of Neu bork, 8 | 


’ 


I hereby certify that on the Ist day of July, 1882, at Rochester, | 
personally served the within summons on the within-named defend- 
ants by showing them the same and delivering to and leaving with 
each of them a true copy thereof. 


C. D. MacDOUGALL, 
U’. S. Marshal. 
By J. M. BARDWELL, Deputy. 
(Filed July 6, 1882.) 
WILLIAM H. BRIGHT, Clerk. 


2 NortTHERN District or New YorK, ss: 


Circuit Court of the United States, Northern District of New York. 
M. 


against 


HENRY BENJAMIN 


Henry C. Roperts and ARCHIBALD S. CLARKE. 


The above-named plaintiff, Henry M. Benjamin, who is a citizen 
of the State of Wisconsin, by Hale and Bulkley, his attorneys, com- 
plains of Henry C. Roberts and Archibald 8. Clark, who are citizens 
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of the State of New York, defendants, and alleges, upon informa- 
tion and belief, as follows: 3 

I. That the defendants are and were at the times hereinafter men- 
tioned partners doing business in the city of Rochester, in said dis- 
trict, under the firm name of H.C. Roberts & Co.,and were engaged 
in the business of manufacturing and:selling iron in said city. 

I]. ThAt on or about the 17th day of July, 1879, this plaintiff tel- 
egraphed to the defendants under their said firm name asking them 
to give their jiowest price for four hundred tons of No. 2 and four 
hundred tons of No. 1 iron, or one cargo of each delivered a‘loat at 
Milwaukee. 

III. That in response to the enquiry by telegraph above mentioned 
the said defendants, under their said firm name, on the 22d 
day of July, 1879, telegraphed to this plaintiff as follows: “ Nine- 
teen fifty, number one foundry, de:ivered afloat, Milwaukee, cash; 

cannot promise any amount number two,” and on the next 
3 day wrote and sent by mail to the plaintiff a letter, of which 
the following is e copy: . 


“ Rocnester, N. Y., July 23, 79. 


“H. M. Benjamin, Esq. 

“DeraR Sir: Owing to the writer being absent, your telegrams 
was not ans. until yesterday. There has been a very marked ad- 
vance In iron. We shall have our furnace in blast about the first 
of Aug’t,and am confident that we shall find ready sale for all our 
No. 1 at 18.50 at the furnace. Usually we do not make over 1 ton 
of No. 2 per day, all the iron being No. 1. For that reason we dare 
not quote any prices for that grade. Should we have any No. 2 it 
would be 1.00 less than No. 1. Should you ac’pt our offer of a cargo 
delivered in your city at 19.50 we would ship it about the 1st of 
Sept. Should ac’pt we would require an immediate answer, as 
there is a sharp demand, and to fill the order we should want to 
know in advance. 

git Gary “H. C. ROBERTS & CO.” 


That the said letter, of which the foregoing is a copy, was duly 
received by the plaintiff. and thereupon he wrote and caused to be 
mailed to the said defendants at their said place of business, by 
their said firm name, a letter, of which the following is a copy: 


=.) 


“ MILWAUKER, July 25, ’75 
2 Messrs. af C. Roberts W Co., liochester, N. me 
4 “GerNTS: Your telegram and your favor of the 23d to hand. 
I accept your offer for one cargo No. 1 at $19.50 afloat at Mil- 
waukee, with the following additional agreement: Iffreights can be 
got less than one dollar per ton to Milwaukee I am to have the benefit 
of it; also you are to give me what No. 2 you can in this cargo at 
$1.00 per ton less. Terms to be 4 mos., 30 days with’t in’t.; 7 % 
int. 
“ Hoping that this will be satisfactory and awaiting your reply, 
“Tam, gents, yours resp., 


H. M. BENJAMIN.” 


eee ee a 


> 
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~ That afterwards, and in answer to the letter of which a copy is 
last above set forth, the said defendants addressed and mailed to this 
plaintiff a letter, of which the following is a copy: 


“ RocaEestTer, N. Y., July 28, ’79. 
“ TH. M. Benjamin, Esq., Milwaukee, Wis. 

“Dear Sir: Your favor of the 25th accepting our offer for one 
cargo No. 1 foundry iron at $19.50 per ton, del’d afloat in your city, 
with the condition that should we get lake fr’g’ts less than one dollar 
per ton that you are to have the benefit of it, terms 4 months paper, 
with in’t add. after 30 days at 7%, is accepted and your order en- 
tered ; also, should we have any No. 2 to let you at the same terms 
of payment, &e., at $18.50. 

“ We will, if nothing happens and prevents, have the furnace in 
blast 2 weeks from to-day, and will ship you the iron as soon as we 
can m’'f’¢ it. 

“ Yours Xce., H. C. ROBERTS & CO.” 


-_ 


v That the said letter, a copy of which is last above set forth, 
was received by this plaintiff in due course of mail. 

IV. That the term “cargo,” as used in the foregoing correspond- 
ence, was understood and intended to be a curgo or load of five hun- 
dred tons. 

V. That this plaintiff, relying upon the contract and agreement 
made between plaintiff and defendants as above set forth and upon 
the promises of defendants, and expecting to receive the said cargo 
of five hundred tons of No. 1 iron on or about the first day of Sep- 
tember, 1879, made contracts with divers persons to sell and deliver 
portions of said iron. 

VI. That, although the plaintiff was at all times ready and will- 
Ing LO perform the said contract on his part and to pty for the said 
cargo of iron when received in manner agreed upon in and by said 
contract as aforesaid, the defendants whollv neglected, failed, and 
refused to perform their part of said contract and wholly failea, 
neglected, and refused to ship to this plaintiff, at Milwaukee, the 
said cargo of iron or any portion thereof. 

VII. That in cohsegq Uehce of the said failure of the said defend- 
ants to perform their part of said agreement and to ship to this 
plaintiff the said cargo of iron this plaintiff sustained great damage 
and was put to great inconvenience and was unable to fulfil many 
contracts and engagements which he entered into in reliance upon 
the said agreement of defendants, and lost the profits upon said tron 

which he would have made if the defendants had fulfilled 
6 their said agreement; in all to plaintiff’s damage of ten thou- 

sand dollars, for which sum, together with the costs of this 
action, he claims judgment. 


HALE ann BULKELY, 
Attorneys for Plaintiff. 
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EaAstTeRN District OF WISCONSIN, 88: 


Henry M. Benjamin, the above-named plaintiff, being duly sworn, 
says that the foregoing complaint is true of his own knowledge, ex- 
cept as to those matters which are therein stated to be alleged on In- 
formation and belief, and as to those matters he believes it to be 


true. 
HENRY M. BENJAMIN. 


Sworn to before me this 19th day of June, 1882. 
[L. 8.] GEO. H. NOYES, 


Notary Public. Milwaukee County, Wisconsin. 


(Indorsed:) Cireuit court, northern dist. of New York. 2409. 
Henry M. Benjamin against llenry C. Roberts and Archibald 8. 
Clarke. Complaint. Hale and Bulkley, plaintiff’s attorneys, 25 
North Pearl street, Albany, N. Y. Filed Jun- 28, 1882. William 
H. Bright, clerk. 


7 Circuit Court of the United States. Northern District of New 
York. 
Henry M. BENJAMIN 


Henry C. Roperts and ARCHIBALD S. CLARKE. 


lirst. The above-named defendants, for answer to the complaint 
of the plaintiff herein, admit that they are and were partners as In 
the complaint alleged, and they admit that they received the tele- 
eram of July 17,1879, and they admit that they wrote the letter dated 
July 23d, 1879, and that the plaintiff received the same; and they 
admit that they wrote the letter dated July 28th, 1879, and that the 
plaintiff received the same, as the said letters and telegram are set 
out in the complaint. 

And these defendants, further answering, deny that the term 
“cargo” was understood as a load of five hundred tons, but say that 
it was understood as a load of not over four hundred tons. 


And these defendants, further answering, deny that the plaintiff 


was ready and willing to perfor the contract on his part, and deny 
that they refused or neglected to perform the contract on their part, 
but, on the contrary, they say that they were at all times ready to 
perform their contract upon the performance by the plaintiff of the 
conditions imposed upon and agreed to by him. 
And these defendants, further answering, say they have no 
8 knowledge or information sufficient to form a belief as to any 
allegations contained in the complaint not hereinbefore specifi- 
cally admitted or denied, and therefore they deny each and every 
such allegations. 
Second. And for a further and separate answer unto said com- 
plaint these defendants say that during the month of July, 1879, 


and prior thereto, the plaintiff was indebted to them in the sum of 


$796.99 for coal and iron sold and delivered by these defendants to 
the plaintiff at his request; that asa part of the contract as to the 


re 
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sale of iron between the plaintiff and defendants aforesaid, upon 
which this action is brought, it was a condition that the plaintiff 
should pay to these defendants the sum so due from him, V1Z., $796.99: 
that these defendants requested the plaintiff to pay the same, and 
offered to and were at all times ready to perform the said contract on 
their part Upon the payment LO them of the sum so due them, and 
still are ready so to perform the same; but the plaintiff has at all 
times neglected and refused LO pay the Ss iid Sum. 

Third. And for a further and separate answer unto the complaint 
the defendants say that prior to the delivery of the iron and coal in 
the second answer set forth, and betwee I} the ?™Sth of April, 1876, 
and the 5th of October, 1878, they had sold and delivered to the 
plaintiff, at his request, at Milwaukee, large amounts of coal; that 
the plaintiff had received the same and claimed to the defendants 

to have weighed the same and had reported to these defendants 
v various items of shortage in the cargoes of coal by them sent 
to him, and they, believing his said statements, had allowed 
him therefor at various times various sums, amounting in all to 
$1,926.73: that these defendants first became aware In September 
and October, 1879, that the said statements as to weight made by 
the plaintifi LO the defendants were false and SO known LO be by 
him, and that the amount which he had received from them for 
shortage was unlawfully obtained from them by bis unlawful act; 
that they thereupon demanded the said SUT of him and demanded 
he should pay the same before they would deliver the said iron,and 
they then were and at all times have been and now are ready and 
willing to deliver the said iron upon the plaintiff's paying to them 
the said sum of $1,926.73, which he then justly owed them: that 
the plaintiff refused and neglected to pay the same and still does so 
refuse and neglect; that the said contract for iron was made in igno- 
rance of the facets aforesaid and in ignorance of the unlawful acts 
and the untruthfulness of the statements of the plaintiff in his deal- 
ings with the defendants down to that time, and was induced by 
the said false and fraudulent statement and acts of the plaintiff. 
fourth. And fora further and separate answer to the complaint the 
defendants say that on the first of August, 1879, the plaintiff was in- 
debted to them in the sum of $796.99, with interest from September 
Z ith, L879, for coal and iron of that value sold and delivered by these 
defendants to the plaintiff, at his request, at Rochester, New 
LU York, prior to August Ist, 1879, b ing the balance of account 
of a certain quantity of coal and Iron so sold LO the plaintiff; 
that the plaintiff has neglected and refused to pay the said sum, 
though often requested so to do, and the Sume Ss wholly unpaid, 
which said sum of $796.99, with interest from September 24th, LS7Y, 
these defendants will offset and counter-ciaim against any recovery 
the plaintiff may have herein, and for which said sum they demand 
judgment against the plaintiff. 

Fifth. And for a further and separate answer these defendants 
say, upon their information and belief, that prior to the delivery of 
the iron and coal in the second answer hereinbefore set forth, and be- 
tween the 28th of April, 1876, and the 5th of October, 1878, they 


. 
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sold and delivered to the plaintiff, at his request, at Milwaukee, large 
amounts of coal; that the plaintiff received the same and claimed 
to the defendants to have weighed the same and reported to them 
various alleged items of shortage in the cargoes of coal delivered by 
them to him, and they, believing the said statements so made by 
him, allowed on the bill for the coal so delivered the amount of the 
shortage so claimed to the sum of $1,926.73. 

And these defendants further say, upon their information and 
belie?, that there was no shortage in the cargoes of coal so delivered 
and the statements of the plaintiff were false and known by him to 
be so, and the allowances made the plaintiff were nol due him and 
were obtained upon his false statements and fraudulent acts; that 

the defendants first discovered the said statements were false 
ll and there Was ho shortage mn September and October. Is7d: 

that they thereupon demanded of the plaintiff the sald Sul, 
bui he refused and still refuses to pay the same, which said sum 
of $1,926.73, with interest from May Ist, 1877, these defendants will 
offset and counter-claim against any recovery the plaintiff may have 
herein, and for which said sum they demand judgment against the 
plaintiff. 

Sixth. And for a further and separate answer unto the complaint 
the defendants say, upon their information and belief, that the plain- 
tiff is indebted to them in the sum of $1,926.73, with interest from 
May Ist, 1877, for balance of account for coal sold and delivered by 
the defendants to the plaintiff at his request, at Milwaukee, between 
April 28, 1876, and October 5th, 1878; that the plaintiff, though 
often requested, has neglected and refused to pay the same, which 
said suin of $1,926.75, with interest from May Ist, 1877, the defend- 
ants will offset and counter-claim against any recovery the plaintiff 
may have herein, and for which said sum they demand judgment 
against the plaintiff. 

Wherefore the defendants pray that the complaint be dismissed ; 
that they have judgment against the plaintiff for $2,725.72, with 
interest on $796.99 from January Ist, 1879, and on $1,926.75 trom 
May Ist, 1877, besides costs. 


~ 
‘ 


J. B. PERKINS, 
Defendants’ Atty, 10 Elwood Block, Rochester, N. Y. 


12 NORTHERN District or New York, |} 
‘ a os 
Monroe County, J 


I, Archibald S. Clarke, being duly sworn, say I am one of the de- 
fendants named in the foregoing answer; that the same is true to 
my knowledge, except as to the matters therein stated to be alleged 
on information and belief, and as to tho8e matters I believe it to be 


true. 
ARCHIBALD S. CLARKE. 


Sworn to before me July 14th, 1882. 


[L. s.] DAVID HAYS, 


— 


Notary Public, Monroe County. 


HENRY C. ROBERTS ET AL. VS. HENRY M. BENJAMIN. 7 

(Indorsed :) Law. 2409. U.S. cireuit court, northern district of 
New York. Henry M. Benjamin vs. Henry C. Roberts and Arehi- 
bald S. Clarke. Answer. Original. J. B. Perkins, solicitor for de- 
fendants, Rochester, N. Y. Filed Jul- 17, 1882. William H. Bright, 
clerk. 


13 Cireuit Court of the United States, Northern District of New 
York. 


Henry M. BENJAMIN 
against 
Henry C. Roperts and ARCHIBALD 8S. CLARKE. 


The above-named plaintiff, for reply to so much of the answer of 
defendants as is alleged by way of counter-claim, denies each and 
every allegation contained in ‘the 4th item or paragraph of said 
answer, except said plaintiff admits an indebtedness to the defend- 
ants of the sum of one hundred & twelve & 4%; dollars on account 
of coal purchased prior to the 27th day of February, 1879. 

Second. And for further reply this plaintiff admits that between 
the 28th day of April, 1876, and the 20th day of October, 1878, de- 
fendants sold and delivered tothe plaintiff large amounts of coal, which 
were received by plaintiff, and that the plaintiff claimed to defendants 
to have weighed the same and reported to them various alleged items 
of shortage in the cargoes of coal delivered by them to him, which 
were allowed and agreed to by said defendants; but this plaintiff 
denies that the statements of this plaintiff in respect to such short- 
age were false or known by plaintiff to be so, and denies that the 
allowances made to plaintiff were not due him, or that they were 
obtained upon any false statements or fraudulent acts of plain- 

tiff. 
14 Third. And for further reply this plaintiff denies each and 
every allegation contained in the 6th item or paragraph of 
said answer. 

Fourth. And for further reply this plaintiff alleges upon informa- 
tion and belief that he has fully paid the defendants for all the coal 
and iron delivered to the plaintiff by the defendants, and that no 
sum whatever is due or owing from the plaintiff to the defendants 
by reason of the matters alleged in said answer or any of them, 
except the said sum of one hundred and twelve & +%%5 dollars. 

HALE & BULKLEY, 
Attorneys for Plaintiff. 
EASTERN District OF WISCONSIN, 88: 


Henry M. Benjamin, the above-named plaintiff, being duly sworn, 
says that the foregoing repby is true of his own knowledge, except 
as to those matters therein alleged on information and belief, and as 
to those matters he believes it to be true. 


HENRY M. BENJAMIN. 


Sworn to before me this 28th day of July, 1882. 
[L. s.] GEO. H. NOYES, 
Notary Public, Wisconsin. 
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(Indorsed :) Cireuit court of the United States, northern district of 
New York. 2409. Henry M. Benjamin against resagg C. Roberts 
and Archibal |S. Clarke. Re ply. Hale and Bulkle ‘V, allorne Vs lor 
plaintiff, 25 North Pearl street, Albany, N. Y. Filed A a a 1SS2. 
William H. Bright, clerk. 


15 At an adjourned term of the circuit court of the United 

States of America for the northern district of New York, in 
the second cireuit, held at Utica on the 18th day of March, A. D. tie 
1884. | 


Present: The Honorable Wm. J. Wallace, judge. 


Henry M. BENJAMIN 
against No. 2409. i 
Henry C. Roperts and Another. } 


On reading and filing the affidavit of James Bb. Perkins, after 
hearing Mr. Cogswell for the defendants and the motion to put the 
above case over the term and Mr. Hale in opposition thereto, it is 
ordered that said moton be denied, and further ordered that the 
motion fora new trial in the above action be heard before Llon. 
Alfred C. Coxe at his chambers, in Utica, April Ist, 1584, at 11.50 
a. m. 


WM. J. WALLACE. 


ce 

(Indorsed:) Law. No. 2409. | Js. cireuit court, north rn district 
of wag York. Benjamin vs. Roberts. Order. Filed Mar. 18,1854. 
Wm. 8. Doolittle, clerk. 
16 United States Cireuit Court, Northern District of New York. 

Henry M. BENJAMIN 
against 
Hexry CC, Roperrs & Ano. 

It is hereby stipulate d and agreed that this Case 2O over the Mareh 
term on the application of the defendants, without costs, upon con- 
dition that the plaintiff is at liberty to serve and fil an amended ' 
complaint at any time within thirty days from date; the present 


answer to be deemed an answer to such amended complaint if the 
defendants shall so elect, the date of issue to remain as at present. 
Dated March 10th, 1883 
J. B. PERKINS, 
Def'ts’ Att’ y. 
HALE & BULKLEY, 
/ Ui Ss Al Ys. 


(indorsed :) U.S. circuit court, northern distriet of N. Y. 2409. 
Henry M. Benjamin against Henry C. Roberts & ano. Stipulation. 


Filed Mar. 20,1883. William H. Bright, elerk. 
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7 United States District Court, Northern Distriet of New York. 
Henry M. BexJAMIn against Henry C. Roperts and Others. 

It Is hereby stipulated that the complaint herein be deemed LO be 
considered as amended by inserting therein between the paragraphs 
thereof numbered V1] and VII, respectiv ly, the following allega- 
tion: 

- “And plaintiff further Says that at the time of the said breach of 
contract by defendants as aforesaid the market value of iron of the 
kind and quality agreed to be sold by defendants to the plaintiff its 
aforesaid, in the city of Milwaukee and vicinity, was much greater 
than the contract price of said iron, and that if said iron had been 
delivered pursuant to sald contract plaintiff could have sold the 
same at great pront. 

And it is further stipulated that no amended complaint need be 
served, but that the foregoing allegation may be inserted in thee a 
pleadings to be prepared for the court,and that the same be deemed 
to be controverted by the answer already served. 

Dated March 29th, 1883. 

J. B. PERKINS, 
dD f ts’ Att'y. 
HALE & BULKLEY, 
. PP if’s Attys. 

(Indorsed:) U.S. dist. court. 2409. Henry M. Benjamin against 
Henry C. Roberts and others. Stipulation to amend complaint. 
Hale & Bulkley, plff’s att’ys, 25 North Pearl street, Albany, N. Y. 
Filed Dee. Ist, 1885. Wm.S8. Doolittle, clerk. 

18 U.S. Cireuit Court, Northern District of New York. 
Henry M. Bexnsamin against Wexry C. Roperts & Ano. 

It Is hereby S| ipulated and agreed that the above-entitled action 
be referred to Ward Hunt, Jr., counsellor-at-law, of Utica, as sole 
referee to hear, try, and determine the issues therein; and itis further 

, stipulated & agreed that judgment herein shall not be entered until 
j after ten days notice of the filing of the report of the referee and of 


the judgm« ht propose d to be entered thereon ; that the evidence may 
be taken in such places as in the judgment of the referee the conven- 
ience of the witnesses may require. 
Dated June 19, 1885. 
HALE & BULKLEY, 
PY if’s Att ys. 
J. B. PERKINS, 
Def'ts’ Att'y. 


(Indorsed :) 2409. Benjamin vs. Roberts. Stipulation of refer- 
ence. Filed Jun- 19,1885. William H. Bright, clerk. 
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19 At a stated term of the cireuit court of the United States of 
Ameriea for the northern district of New York, 1 the second 
cireult, held at the village of Canandaigua, on the 19 day of June, 
in the year of our Lord one thousand eight hundred and eighty- 
three. 
Present: The Honorable Alfred C. Coxe, judge. 
Henry M. Bensamin vs. Henry C. Roperts ef al. 


On reading and filing stipulation and on consent of counsel in 
open court— 

Ordered that this action be referred to Ward Hunt, Jr., of Utiea, 
to determine the issues therein; that judgment be not entered until 
10 days after notice of the filing of the referee’s report and the judg- 
ment proposed tu be entered thereon. 

And further ordered that the referee shall take the evidence in 
such places as in his judgment the convenience of witnesses may re- 
quire. 
ALFRED C. COXE. 

(Indorsed:) 2409. U.S. cireuit court, northern district of New 
York. Benjamin vs. Roberts. Order of reference. Tiled Jun. 19, 
1883. William H. Bright, clerk. 


yAL Report 0} Ri feree. 
United States Cireuit Court. Northern District of New York. 


Henry M. BENJAMIN 
against 


Henry C. Roperts and ARCHIBALD S. CLARK. 


To the cireuit court of the United States in and for the northern dis- 
trict of New York: 

I, the undersigned, the referee to whom were referred the issues 
in the action above entitled, do respectfully report that I have heard 
the allegations and proofs of the respective parties, and the argu- 
ments of counsel thereon, and, after due deliberation, report the fol- 
lowing as my findings of facts: 

First. The plaintiff is a citizen of the State of Wisconsin and re- 
sides in the city of Milwaukee, in said State, and the defendants, on 
and prior to the 17th day of July, 1879, were, have since then con- 
tinued to be,and now are, citizens of the State of New York, residing 
at Rochester, in said State, and partners in business in said city, 
under the firm name of H. C. Roberts & Co. 

Second. On or about the 17th day of July, 1879, the plaintiff in- 
quired of the said defendants, by telegraph, their lowest price for 

four hundred tons of number two iron and four hundred tons 
2] of number one iron, or one cargo of each, delivered afloat at 
Milwaukee; to which, on the 22d day of July, 1879, the said 
defendants replied by telegram, stating the price at nineteen dollars 
and fifty cents cash per ton for number one foundry iron delivered 
afloat at Milwaukee, and declining to put any price or to make any 
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agreement for the sale of number two iron, and in a letter written 
on the following day promised and agreed to ship a cargo of the 
iron about the first day of September, 1879, if’ the plaintiff should 
accept the offer. 

On the 25th of July, 1879, the plaintiff by letter accepted the offer 
of a cargo of the iron, at $19.50 per ton afloat at Milwaukee, pro- 
vided that the plaintiff should be allowed the deduction from the 
price per ton if freight could be had for less than one dollar per ton ; 
and also provided that the terms should be, instead of cash, a credit 
of four months, with interest at the rate of seven percent. per annum 
after thirty days. 

The defendants, by letter dated July 25th, 1879, accepted the mod- 
ification of the terms and conditions of sale, and agreed to ship the 
iron about Sept. Ist, 1S79.or as soon as they could manufacture it. 

Third. The tern ~ cargo ae emploved in this correspondence Was 
understood by the plaintiff and the defendants to mean a cargo of 
four hundred tons. 

fourth. The contract for the delivery of the cargo of iron had no 

relation to or connection with any other dealings between-the 
22 parties, and the performance thereof by the defendants was 

not conditioned upon the performance of any act on the part 
of the plaintiff other than as stated in the preceding findings. 

hifth. The defendants did not deliver the iron or any part of it to 
the plamtiff Oh or about the time specifi d in their offer, nor did 
they deliver it as soon as they had manufactured the required 
amount. They postponed the execution of the contract from time 
to time, and finally insisted, as a condition of the delivery of the iron, 
that the plaintiff should pay certain outstanding indebtedness on 
other dealings, which the defendants claimed to be due to them 
from the plaintiff; and also, as a further condition, that pavinent for 
the iron should be made upon delivery; that shipment should be 
by rail instead of by boat, and in installments of one hundred tons 
per month instead of one CAUPLO of the full amount, and that the 
plaintiff should pay, in addition to the contract price, one dollar per 
ton for extra freight. The plaintiff did not.comply with these con- 
ditions, and the iron has never been delivered. 

Sixth. At the time when the letter containing these conditions 
was sent by the defendants to the plaintiff, November 7th, 1879, the 
market value of number one foundry iron of the kind manufactured 
by the defendants was thirty-four dollars per ton afloat in Milwau- 
kee. 

Seventh. From May, 1878, to November, 1878, the defend- 
23 ants delivered to the plaintiff four hundred and thirty-five tons 
of iron, of the value of seventeen dollars per ton, to be ac- 
counted for by the plaintiff to the defendants at that price. The 
plaintiff has accounted and paid for all of this iron except 6 1979- 
2240 tons, for which amount payment has not been made, nor has 
the iron been returned to the defendants. <A statement of this ac- 
count was submitted by the defendants to the plaintiff, showing that 
there was due and unpaid thereon $117.02 on the 18th day of June, 
1S79. 


food 
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Eighth. Between April 20th, 1876, and October 5th, 1878, the de- 
fendants sold and delivered to the plaintiff a quantity of coal, 
statement of the weights and prices of which was rendered by the 
defendants to the plaintiff. Upon receipt of the cargoes at Milwau- 
kee the coal was weighed at the dock by the plaintiff, and thereafter 
he submitted LO the defendants a statement of the weights and de- 
manded a deduction on account of shortage In weight which he 
claimed to exist. The defendants assented to and allowed the claim 
for shortage, and the plaintiff paid the balance of the account in full. 
The claim for shortage was made by the plaintiff in good faith, upon 
the basis of weights taken at his dock, and the defendants did not 
in any manner object to the plaintiff’s claim until after he had in- 
sisted upon the performance of the contract upon which this action 
was brought. 

Ninth. In the months of October and November, [S7S8. the defend- 
ants sold and delivered to the plaintiff coal at certain prices, which, 

with the interest added to thi day of the adjustment of the 
24 account, April 16th, 1879, amounted to the sum of twenty 

thousand three hundred and four dollars and seventy-one 
cents. Of this amount the plaintiff paid to the defendant sums of 
money from time to time, which, with interest to the said 16th day 
of April, 1879, amounted to nineteen thousand six hundred & 
seventy-eight ee and ninety-four cents. A statement of said 
account was made by the defendants to the plain tiff, show Ing a bal- 
ance due from the latter to the former on said dav, amounting to 
six hundred and twenty-five dollars and seventy-seven cents. This 
balance has not, nor “ee any part of it, been paid by the plaintiff to 
the defendants 

Upon these facts ldo respectfully report as my conclusions of law: 

lirst. The plaintiff is entitled to recover from the defendants the 
difference between the contract price of the four hundred tons of 
iron which were to be delivered about the first of September, 1879, 
and the market value of the said iron afloat in Milwaukee, on the 
ith day of November, 1879, when the contract was finally broken 
by the said defendants, amounting to the sum of five thousand eight 
hundred dollars, with interest from November 7th, 1879, to the date 
of this report 

Second. The plaintiff is indebted to the defendants in the sum of 
one hundred WwW seventeen dollars and two cents, with interest from 
June 18, 1879, for the 6 1979-2240 tons of iron as stated in the 
seventh finding of fact, amounting at the date of this report to the 

sum of one hundred and forty-eight dollars and twenty cents 
20 ($148.20), and they are entitled to have the said amount offset 

against the amount otherwise due from them to the plaintiff, 
as stated in the first conclusion of law. 

Third. The plaintiff 1s indebted to the defendants in the sum of 
six hundred & twenty-five dollars and seventy-seven cents, with in- 
terest from April lot h. 187%, for the balance of the account for coal 
sold to the plaintiff, as stated in the ninth finding of facts, amount- 
ing at the date of this report to the sum of seven hundred and 
ninety-nine e dollars, and the yaree ‘ntitled to have the said amount 
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offset against the amount otherwise due from them to the plaintiff, 
as stated in the first conclusion of law. 

Fourth. The defendants have not established their right to reopen 
the account between them and the plaintiff for coal delivered from 
April 20th, 1876, and October oth, 1S7S8, as stated in the eighth tind- 
Ing of facts, and they are therefore concluded by the settlement and 
adjustment made in that respect, and not entitled to the counter- 
claim in that behalf stated in their answer herein. 

Fifth. The plaintiff is entitled to judgment against the defendants 
for the sum of six thousand two liundred and sixty-four dollars and 

twelve cents ($6,264.12), with interest thereon from the date 
26 of this report, with the costs of this action, and judgment for 
that amount is accordingly directed. 

Utica, N. Y., Nov. 27th, 1883. 

WARD HUNT, Jr., Referee. 


ees, B27. 


(Endorsed :) U.S. cireuit court, northern districtof N.Y. Henry 
M. Benjamin against Henry C. Roberts ef al. 2409. Report of 
referee. Filed Dee. 1, 1883. Wm.S8. Doolittle, clerk. 


Qed 
~_ 


27 MONROE, 88: 


mf 


U.S. Cireuit Court, Northern Dist. of New York. 
Henry M. Bensamin ag’st Henry C. Roperts et ad. 


[, James Bb. Perkins, being sworn, say that I am attorney and 
counsel for the defendants in the above action; that the report of 
the referee ther in) Wiis tiled Dr Cc. Ist. ISSo, directing judgm lit for 
$6,225.00; that the case, in ny opinion, presents close and difficult 
questions of law: that the detendants inte na in cood faith to move 
for a new trial before the circuit judge, and, if the motion is deni d, 
to prosecute a writ of error to the U.S. Supreme Court and stay the 
collection of judgment by a proper bond; that they desire a reason- 
able stay for the purposes of preparing case and exceptions and 
making il motion for a new trial : that the ae positions in the Cause 
were, by order of the court, taken off the files to use before the ref- 
eree, but have been returned; that it will be necessary to have them 
in the exhibits for the purpose of preparing the case; that, as I be- 
lieve, the defendants are entirely responsible. 

J. B. PERKINS. 

Sworn to before me December 7, 1883 

DAVID HAYS, 
Notary Public, Monroe Co. 


Resworn before me this 13th day of December, 1883. 
ALFRED C. COXE, 
[7 NS. Dist. Judae. 
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28 United States Cireuit Court, Northern District of New York. 
Henry M. BenxyAMIN 
aq st 
Hinry C. Roperts & ARCHIBALD S. CLARKE. 
On reading and filing affidavit of J. B. Perkins and other papers 
in case— 


Ordered that the defendants have 30 days to make and serve pro- 
posed case and file exceptions, and in the meantime all further pro- 
ceedings on the part of the plaintiff are stayed. 

And if the case be so made and served then the entry of judgment 
herein is further stayed until the hearing and decision of a motion 
fora new trial on such case and exceptions. 

Dee. 13th, 1883. 

ALFRED C. COXE. 

(Indorsed :) 2409). U. S. cireuit court, north. dis. New York. 
Henry M. Benjamin ag’st Henry C. Roberts et al. Order for stay of 
proceedings. J. B. Perkins, att’y for def’ts, 10 Elwood b’ld’g, Roch- 


ester, N. Y. Filed Dee. 17, 1883. Wm.S. Doolittle, clerk. 


29 At a term of the circuit court of the United States, held in 
and for the northern district of New York, at the aie “BC 

Utica, on the Ist day of April, 1854. 
Present: Hon. Alfred C. Coxe, judge. 


Henry M. BENJAMIN 
against , At Law. No. 2-409. 


Henry C. Roperts and ARCHIBALD S. CLARKE. J} 


This case coming on for argument upon the motion of the de- 
fendants for a new trial, upon a case ma le therein, after hearing Mr. 
Perkins, of counsel for defendants, for said mchion. ena Mr. Hale, of 
eounsel for plaintif, } 1h) opposition, it is ordered that the said motion 
for a new trial be,and the same is hereby, denied,and that judgment 
be entered herein pursuant to the report of the referee, with costs. 

ALFRED C. COXE. 

(Indorsed:) U.S. eireuit eourt. petra dist. « oe Y. Henry M. 
Benjamin ao st LT Lit 6 Roberts Al Cri ande r ; a Order. 
Hale and Bulkley, plaintiff’s att’y ys, 25 North Pe nore Albany, 
a Filed May ol, 1884. \W Mm. S. ‘Deolit le, clerk. 


SO Judgmei a June ord. LSS-4. 
Cireull Court of the Unite States. Northern District of New Y ork. 
Henry M. BensAamIn 
against 
Henry C. Roperts and ARCHIBALD S. CLARKE. 
This cause having, on the 19th day of June, 1883, been duly 
referred to Ward Hunt, Jt, esquire, of the city of Utica, as sole 
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referee to hear and determine the issues therein, and having been 
brought on for trial before the said referee, and the said referee hav- 
ing made his decision and report herein, bearing date November 
27th, 1883, and the same having been duly filed, whereby he finds 
and decides that the above-named plaintiff is entitled to judgment 
against the above-named defendants for the sum of six thousand 
two hundred and sixty-four dollars and twelve cents ($6,264.12), with 
interest thereon from the date of said report, with the costs of this 
action, and a motion for a new trial having been made and denied: 
Now, on motion of Hale & Bulkley , ultorneys for plaintiff above 
named, it is adjudged that Henry M. Benjamin, the above-named 
plaintiff, recover of Henry C. Roberts and Archibald S. Clarke. the 
above-named defendants, the said sum of six thousand two hundred 
and sixty-four dollars and twelve cents, together with one hundred 
and ninety-two dollars and eloht CCcntLs interest Ol) said SUN 

ol from the date of said report, and three hundred and ninety- 
nine dollars and seventy cents costs, amounting in all to the 


y) 
i 


i ‘ 2 


sum of six thousand eight hundred and fifty-five dollars and ninety 
cents, and that the plaintiff have execution therefor. 

Judgment signed and entered this ord day of June, A. D. 1884, — 
11 o'clock a. m. 


W. S. DOOLITTLE, Clerk. 


(Indorsed:) Cireuit court of the U.S.. northern district of N. Y. 
2409. Henry M. Benjamin against Henry C. Roberts and Archi- 


< 
»* 


bald 8S. Clarke. Judgment. Hale & Bulkley, pl’ff’s att’ys, 25 North 
Pearl street, Albany, N. Y. 


St). 156 2() 
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Filed May 51,1554. Wm. 8. Doolittle, clerk. 


o2 Case & Exceptions. 
U.S. Cireuit Court, Northern District of New York. 


Henry M. BENJAMIN 
against 


Henry C. Roperts and ARCHIBALD S. CLARK. 


The issues in this action were by consent referred LO Ward Hunt, 
Jr.. to hear and determine, and the same coming on to be tried be- 
fore him, the plaintiff called Henry M. Benjamin, who testified : 

[ am the plaintiff and live in Milwaukee, Wis. 

The plaintiff then offered in evidence defendants’ letter, dated 
Aug. 6th, 1879, copy hereto annexed, marked (1); aiso defendants’ 
letter, dated Aug. 8, 1879, marked (2); also letter, dated Aug. 15, 
1879, marked (3); also letter from plaintiff to defendants, dated 
Aug. 19, 1879, marked (4); also telegram from plaintiff to defend- 
auts, dated Sept. 2, 1879, marked (5); also telegram from defend- 
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ants to plaintiff, dated Sept. 5. 1879, marked (6): also letter from 
plaintiff to defendants, dated Sept. 3, 1879, marked (7) ; also telegram 
from plaintiff to defendants, dated Sept. 10, 1879, marked (8); also 

letter from defendants to plaintiff, dated Sept. Lk, 1949, 
oo marked (9); also letter from plaintiff to defendants, dated 

Sept. 15, 1879, marked (10); — letter from plaintiff to de- 
fendants, dated Oct. 4,1879, marked (11); also letter from plaintiff to 
defendants, dated Oct. 13, 1879, marked (12): also letter from de- 
fendants to plaintiff, dated Oct. 22,1879, marked (123). 


Copies of the foregoing are attached to the case. 


The witness continued: | have not received from the defendants 
tb 8 | have been in the business of buying 
and selling iron in Milwaukeesinee 1868. The usual mode of send- 
Ing “toe harlotte to Milwaukee in 1S79 was by canal-boat through 


the Welland canal. 
(. What was the usual cargo through that route? 


To this question the counsel for a P pene g-wapeseet tia ypellpe tetety i 
petent, and that the term cargo could not b e explained or shown in 
this way. ‘The referee overruled tli ideation and the counsel for 


} 


? 
defendants excepted. 


A. From 450 to 550 tons. 


& } as %. - _ ] — 1] : > Non on 

simiial objections were made and overruled to all simulal (ues- 
4 ] : fae ] } } : 4, . : ; 
tions asto the size ol al W elland-canal Caryvo, and Similiar exceptions 


| ‘ . 
taken, and the same are not separately stated In the case. 
Cross-examined: 


I mean net tons. Iron is sold in gross tons. I do not know that 
boats passing gh the Welland canal carry a larger weight of 
coal than of iron. | do know that 400 tons of iron would be loade d 
lower in the boat than coal—that is they would take less space. The 
weight of the load of iron would be more in the bottom of the boat 
than with coal. 

On being shown exhibit (7) the witness testified: 

The iron ordered from defendants had been sold to differ- 
o4 ent parties. It was all sold. It was sold after I bought it. J 

sold at different prices. I cannot give them. I do not know 
whether my books will show. I madea pencil memorandum. | 
have no memorandum now. ‘The contracts were made immediately 
after the purchase of the iron. The order was given by me in July. 
I cannot say that int aan mniontied 2 over $20 a ton. I cannot 
now ascertain the prices at which I sold iron in August, 1879; don’t 
know whether | can ascertain it at Milwat — | delivered iron to 
customers spoken.of in the letter of September 3d. I delivered after 
the sales to them; can’t give dates now; cannot ascertain from 
my book. I boughtiron from other parties after September Ist, 
1879; can't give the names. My books will not show. They will 
show when it was delivered to me and the price. I do not keep a 
memorandum on my books of orders for iron made by me. 


— 
— 
— 
— 
— 
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Re-examined : 


A gross ton, 2,240 tb; net ton, 2,000 Ib. I had no written con- 
tracts with customers for sale of iron ordered by defendants. In 
1S79 I had a large number of customers. There was a large de- 
mand for iron at Milwaukee from September Ist to December Ist, 
1879. 


Reeross examined: 


[sold iron to various parties in Milwaukee in August and Sep- 
tember in 1879. I sold it at the prices obtaining in Milwaukee at 
that time. 


R. P. ELMorre, examined by deposition, t stified as follows: 


| am in the coal and pig-iron business. In 15879 I dealt in iron; 
knew the market value of certain kinds during the fall; know the 
comparative value of different kinds of iron [| sell in the mar- 
ov ). Will you state, as near as you Can re collect, the inarket 
value of number 1 anthracite foundry iron in the Milwaukee 
market during the months of September, October, Noveinber, and 
December, 18797 


7 
! 
. 


To this the defendants ob) eted on the ground that it did not eall 
for the proper rule of damage Ss OF the dam res LO which the plaintiff 
is entitled in this action. 

The referee overruled the objection and the defendants excepted. 

The referee ruled that objections might be considered as made and 
overruled to all similar questions as to the market value of iron, 
with similar exceptions, and the same are not separately stated in 
i. , aL] HH. It had been 
low, but during those months that grade of iron was worth, I should 
those months, anywhere trom $258 to $32. 
other kinds of iron. The prices that I 
ood number 1 anthracite iron. 


,» * ry 
ilar ia 


a 
— 
~ 
™ 
- 
/ 
[ed 
— 
_— 
puweed 
~ 
-_ 
oe 
oy 
oe 
a 
~ 
! 
o 


| ashe "4 1] ‘yryi" | | 
(iat SsClit ally. SOL 


named there were for that grade of g 

That would be my opinion about it. We cannot get any more at 
Milwaukee than Chicago. Weecan get just as much less as we are 
a mind to. Our markets are usually the same. There would be a 
difference after navigation closes, if you were a going to bring it by 
cars, by CAUSE it costs us 402 cents extra to get if from Chicago here— 


F. : yr oy } . | 
local freights. An ordinary Welland-canal cargo in coal, I sho 
he li¢ irlpborhood Ot P50) iQ) th) iz lis —4() LO Syt ht) tons. Per- 


cc 


° . ; ? ’ } . , —— _ mb I . 
haps I might be some more: I dont know just exactly. 


C'ross-examined : 
| feured net tons. Iron is sold in OrTross tons, In the fall 
oO of 1879. I guess a sharp rise of iron began the latter part ol 
September, and hadn't fairly started the early part of Sep- 
tem ber. 


o— 120 
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Ropert M. CHerrik£, examined by deposition, testified as follows: 


[ have been engaged in the iron business at Chicago since 1860. 
I know the market value of iron at Chicago and adjacent territory 
during 1879 and 1880. The market value in Chicago of number 1 
anthracite foundry iron from the Ist to the 30th of September, 1879, 
was from $258 to $32. ‘There were actual sales made of number 1 
anthracite foundry iron of H. C. Roberts & Co., made during the 
month at that price. During October from $30 to $35. During 
November from $338 to $38. During December from $36 to $42. 
During January, 1880, and then along up to spring from $40 to $45. 
[ think in September I bought 500 tons number | anthracite foundry 
iron, made by Roberts & Co., from their agents here, Roberts & 
Co., at $28 a ton, cash. , The market value at Milwaukee is usually a 
little higher on account of the difference in freight. From 75 cents 
Lo $1 a ton usually. We began LO feel the advance nn the latter part 
of August and September. What we call “ Welland-canal vessels ” 
usually carry about 500 tons. 

(. What is usually understood by a cargo of iron’? 

Objected to. Overruled and exception. 


A. When we speak of a cargo coming from Lake Ontario, we ex- 
pect to get from 475 to 500 tons. 


Counsel for the defendants asked LO have the answer stricken out. 
Denied and exception. 


Q. In ordering a eargo of iron of H. C. Roberts & Co., what’ 
would be the customary amount that would be expected to be re- 
ceived ? : 
A. Well, usually, when we order a cargo of iron we specify 
how much we want. 
(). What would be understood by ad Careo if if were not specified 
as large or small ? 


‘ 


9 
—) 


Objected to as incompetent. Overruled and exception. 


A. Those canal vessels carry from 475 to 550 tons. We have had 
hundreds of them, and that is the way they run. 


Cross-examined: 


The price of iron began to fall in May or June, 1880. It fell 
about $10 or $12 a ton, but didn’t go down as low as in Juiy, 1879. 
We bought our Roberts’ iron from Rogers & Co., and paid them. 
The difference of lake freights between Milwaukee and Chicago is 
15 cents to 20 cents. By rail from 75 cents to$l. The price of lake 
freights from Charlotte to Chicago during Septem ber and Ovtober, 
1879, was from $1.50 to $1.70 per gross ton. There are many brands 
of anthracite number 1 foundry iron and it is an article constantly 
dealt inin the market, both in here and in Milwaukee. The price at 
Chicago in the latter part of July, 1879, was between $20 and $21. 


? 
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Wit_iAM L. Brown, examined by deposition, testified as follows: 


| hav been in} the iron business 1 Chicago since LS6o : know 
the market value of iron at Chicago in the fall of 1879 and winter 
of- 1879 and 1880. I ean’t state the market price of number 1 an- 
thracite foundry iron on September Ist, but through the month of 
September the market price for number 1 Crane anthracite foundry 
Iron averaged from $30 to $32 a ton, during October from $34 to 
$36, and during November and December the same prices. In Jan- 
uary, 1880, $38 to $42; for same kind of iron in February, 
38 $41 to $45. Crane anthracite was worth from a dollar toa 
dollar and il half more than the average anthracite iron. 
Crane iron demanded from a dollar to a dollar and a half a ton 
more than the Charlotte iron, known as Roberts & Co.’s. Markets 
at Milwaukee and Chicago run about alike, and did, at the best of 
my recollection, at that time. 


Cross-examined: 


The prices of iron in February, 1879, were the maximum prices. 
[un April, 1880, the price had fallen about $10 a ton from February, 
and gradually declined during the summer 

There are a large number of manufacturers of number 1 anthra- 
cite foundry iron. It is an article of commerce largely dealt in and 
an article that can always be purchased in the Chicago and Milwau- 
kee markets. 


Redirect : 


I do re collect, aside from reference to my books, that there was a 
rise in the price of iron commencing in August, 1879, and extend- 
ing to February, 1880. The amount of an ordinary Welland-canal 
cargo of iron is bod to 6UU tons. 


The plaintiff further offered in evidence letter from defendants to 
plaintiff, dated November 7th, 1879, marked (13); also letter from 
defendants to plaintiff, dated November Sth, LSs7Y, marked (14). 
Copies ure hereto annexed, 


Henry M. BENJAMIN recalled: 


I have my letter-book before me. ‘There is there copy of letter 
from me to defendants, dated November 25th, L879. The original 
letter was in my handwriting and was mailed by me in Milwaukee. 


Cross-examined : 


At that time I put the letters in a box in my office: sometimes 

carried the letters to the post office: do not recollect taking 

39 this to the post office. The mail box was a box kept by me 
where mail was deposited which was to be mailed. 

Q. Was it the custom of your business for you or some one in 


; 


your employ to take the contents of that box to the post office daily * 
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To this question the defendants’ counsel objected us incompetent. 
The referee overruled the objection and the defendants excepted. 


A. Yes. 


The plaintiff offered a copy of the letter in evidence. 

Defendants objected on the ground that it was not proved that 
the letter was mailed or received. 

The referee overruled the objection and received the letter in 
evidence and the defendants excepted. 

Copies hereto annexed, marked Exhibit (15). 

The witness continued: I have received no communication from 
the defendants on the subject since the letter of November Sth. 

The plaintifl here rested. 

The defendants gave evidence proving from May, 1878, to Novem- 
ber, 1878, the defendants delivered to the plaintiff 455 tons of iron, 
of the value of S17 per ton, to be accounted for by the plaintiff to 


the defendants at that price. The plamtiff has accounted and paid 
for all of this iron except 623}4 —, for which amount payment has 


not been made, nor has the iron been returned to the defendants. 
A statement of this account was submitted by the defendants to the 
plaintiff, showing that there was due and unpaid thereon $117.02 on 
the 18th day of June, 1879. 

In the months of October and November, 1878, the defendants 

sold and delivered to the plaintiff coal at certain prices, which, with 
interest added to the day of the adjustment of the account, 
40 April 16th, 1879, amounted to the sum of $20,504.71. Of this 
amount the plaintiff paid to the defendants sums of money 
from time to time which, with interest to the said 16th day of April, 
1S79, amounted to $19,678.94. 

A statement of sald account was made by the defendants to the 
plaintiff, showing a balance due from the latter to the former on 
sald day amounting to $625.77. This balance has not nor has any 
part of it been paid by the plaintiff to the defendants. 


JoHN C. FLEMING, examined by deposition, testified as follows: 


I am a member of the firm of Rogers & Co., dealers in iron in 
Chicago. Roberts & Co., number | foundry iron, manufactured at 
Charlotte, Was sold by Rogers & Co, during the year IS79 at lii- 
cago. During the month of August there was a slight advance in 
the market price. The principal advance was during the latter part 
of September. On August 18th it sold at $21 aton cash; on Au- 
gust 20th, $22; fifty tons delivered at Detroit, four months’ time; 
August 25th, $24.14, four months’ time on track at Chicago; Sep- 
tember Ist, $24.14, on track at Chicago, four months’ time, or $24.64 
delivered; same date, $24.50 cash; same date, $24.00 cash: Septem- 
ber Sth, S2OH.00 on track. $26.50 delivered : Septem ber 19th. $265.00 
on track ; September 20th, $26.00 on track ; September 22d, $28.50 
on track ; September 25d, $29.00 on track; September 24th, $31.00 
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on track: Septem ber 25th, $32.00 on track. These are the fair 
market prices for which this iron was at the various times selling at 
Chicago. 
The market price at Milwaukee and Chicago would ordinarily be 
the same for this particular iron coming by cargo; if it came 
4] by rail, the freight from Chicago to Milwaukee would be 
added. The lake freiglits from Lake Ontario and Lake Erie 
points to Chicago and Milwaukee are ordinarily the same. I don’t 
know of any material difference in 1879. I know of the sale 
of this Roberts iron to Cherrie. Roberts & Co. sold us the iron at 
$27.00 per ton, delivered Oll Cars in Chie iro it isa fact that during 
the latter part of Sept., 1879, the prices for iron continued capricious 
and uneertain. We have bought coal from the defendants from 
1876 to 1882. 


The defendants offered to show by the evidence of this deposition 
that t the coal which wasshipped by the defendants to Rogers & Co. were 
in the years 1876, 1877, and 1878, and the cargoes received by them 
were of the weights called for by the bills of lading, aud to show by 
other evidence in connection with this that the coal sent to Rogers 
ae weighed in the same manner as that sent to 
the pl: Llib! 

To this the plaintiff objected as immaterial and incompetent. 

The referee sustained the ob} ction, and the defendants excepted. 


Being cross-examined, the witness testified 


The market value of this number 1 foundry tron at Chieago during 
the month of Oct., 1879, was from $52 to 354 per ton; the same for 
December ; can't state t the price for November ; there was a rise after 
October. <All the iron of Roberts & Co. was invoiced to us during 
the year 1879 that was sold in Chicago. ‘There was a slight rise in 
Iron in the latter part of August 4 think it begun In the latter part 

of August, 1IST79. We made no sales of Roberts & Co.'s a 
42 during the months of Nove mib r ana December. because We 
were sold ahead. The sale to Chi rrie was 000 LONS. 


Redirect 

Other brands of numbe r | ant thr: ic ite iron aire sold iil Chicago, 
A large amount of this Roberts iron was sold to A. Bb. Meeker & 
Co.—a thousand tons oI it. and mavbe more, ul S?24.00 a ton—! think 
the first half of Sept., ls70) 

Recross: 

The iron sold to Meeker WV Co. Wiis invoiced tO us at $24.00 a ton, 
and sould by us and Meeker on Joint account at current rates. I do 
not recollect what was received or whether it was sold soon or later. 
The sale of Sept. 23d of ten tons, at $29.00 a ton, was made to F. W. 
Gates, of ( ‘hicago.. He ordered it shipped to kK. P. Allen & Co., of 
Milwaukee, and it was so shipped. 


ed 
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The plaintiff's counsel then read from the direct examination of 
this witness the following testimony omitted by defendants’ counsel : 
A. We received 29 cargoes from Lake Ontario during 1879, which 
averaged 4615 gross tons. The capacity in gross tons of the smallest 
cargoes we received through the Welland canal during 1879 was 
394 gross tons; that of the largest was 490 gross tons. 


ARCHIBALD 8S. CLARK, being sworn, — 


I liveat Rochester, N. Y.,and am one of thedefendants. In 1876 
and down to the fall of 1878, our firm sold coal to the plaintiff. I 
know of shortages in coal charged to our firm by the plaintiff. (Wit- 
ness shown paper). ‘This shows the shortage charged. I sent a 
copy of that to the plaintiff in a letter of Nov. 8th, 1879. 

The same was offered in evidence and marked exhibit (16). 


’ 


[ knew the manner in which the defendants’ books were kept and 
charges made. The coal sold to plaintiff came from the 
43 mines near Wilkes Barre. The Riverside Coal Co. and Forty- 
fort Co. shipped the coal. It was sent in railway cars. The 
cars were received at Charlotte and Buffalo. It was not reweighed at 
Charlotte. The coal was dumped from the cars into pockets and 
from there run into vessels. The numbers of the cars that went 
into the vessels were reported to us. We received from the coal 
companies manifests of shipments, gly Ing di ite of shipme ht, num- 
bers of the cars, sizes of coal, and weight of coal in car. We sent 
statement of the contents of the boats to the plaintiff. We checked 
the ears dumped in .the vessels with the manifests sent from the 
mines, putting the weight of each car as received from the mines 
dum ped in the boat. This Was correctly done and compared after 
the entries were made. (Paper shown witness). I sent that state- 
ment about the time of its date. sept. 24,1879: offered in evidence 
and marked (17). Plaintiff has never paid the balance called for 
by that bill. I remember of sending an amount of iron to the 
plaintiff in May, 1S7%). I telegraphed the plaintifi LO have the CUrgo 
weighed by the board of trade weigher instead of his own weigher. 
We received an answer from him: the same offered in evidence, 
marked Exhibit (18). The letter of June 23d, 1879, from plaintiff 
to defendants, offered in evidence, and marked Exhibit (19). I saw 
the plaintiff Sept., 1879, at our office, in the latter part of the month. 
Roberts, Benjamin, and I were present. Benjamin came to see why 
iron had not been sent. We had conversation about balance of old 
bill which he owed us. He did not want to pay more than S112 
and some cents for the coal, and wanted us to cancel the iron account 
on the ground it was short. I said that the bills were correct and 
we thought he should pay them in full; some further talk, 
44 and Roberts said he would not ship the iron until the old 
matters were settled up. I thiuk this was Sept. 24th ; nothing 
further said about that. We did not have any information that 
plaintiff's claim for shortages were wrong till the fall of 1879—Oc- 
tober, I think. I did not see plaintiff again that fall. I do not 
remember of receiving the letter from him of Nov. 25, 1879. 
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Cross-examInation : 


The defendants proved statements of account rendered by defend- 
ants to plaintiff for coal sold during the entire period of the sbort- 
ages shown by the Exhibit (16),in which statements the whole 
amount of the shortages so stated were allowed the plaintiff, together 
with his drafts for the payment of various balances thus shown and 
the receipts of the defendants on the said accounts. 

@. How much number 1 iron did the defendants manufacture in 
the fall of 1879? 


To this the defendants objected. 
The referee overruled the objection and the defendants excepted. 


A. I think in the neighborhood of 4,000 tons. We sold in other 
parts of the country besides Chicago. The letter of Aug. 15th is in 
my handwriting. I think it was in Oct., 1879, we first became 
aware of the incorrectness of plaintiff’s statements as to shortages. 
In September we had a suspicion of them from the way Benjamin 
had treated us in that last cargo of iron we shipped him; we had 
the suspicion all during the spring and summer. In September or 
October we had an interview with some of the captains that had 
delivered coal there; I think it was in October. We had no 
more information in September in regard to the incorrectness of 

these statements than we had after the receipt of the last 
45 cargo by the wav he made it overrun; that was in May. 

‘rom May to October we had nothing more than a suspicion, 
which arose 1n our minds in consequence of the return of the short- 
age in May and our interview with the captain; that was in Octo- 
ber. At the interview in September with the plaintiff we had no 
information that his statements made to us had been incorrect. The 
only ground of suspicion we had was the amount of shortage being 
claimed by him mostly when we were shipping to other parties. It 
was the amount of shortage the ground of our suspicions. The last 
claim for shortage was in May, 1879. We had information that 
these statements were false from W. C. Harry, captain of the schooner 
“Mary Lyon,” who lives in Rochester; that schooner had carried 
coal from Charlotte to Milwaukee; received information from no- 
body else at that time; have since from the mate of that vessel— 
Paul Harry; from no one directly but those two; they did not 
weigh the coal : they took it from ears and took it from the weight 
given them that was given at the mines. They claimed to have 
been present when the coal was weighed at Milwaukee. They said 
they had signed receipts for the weignt of coal as ascertained at Mil- 
waukee on certain conditions, as they said. He said he accepted that 
on condition that the shortage be made good to him afterwards. 
Only one cargo was sent by the “Mary Lyon” to Mr. Benjamin that 
was short; that was on May Ist, 1877. The shortage on that was 
17} tons; in money, $72.62. There was no shortage of which the 
Harrys could have any knowledge, except that item of 17 tons, 
only in a general way. I have no information that the shortage 
claimed was incorrect from any person, except those two. I 
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have seen the mode of weighing coal at the mines. 
4G did not see this particular coal weighed. All I know about 
it is, when I have seen them weigh they weigh correctly and 
the way our weights hold out from shipment. Weallow 20 pounds 
of sandage for every ton of iron at the furnace. The elder Harry’s 
home is here; I don’t know where Paul Harry’s is. I think we had 
some conversation in regard to this before October, 1879, but I am 
not certain; I think it was the winter after he sailed. I don’t think 
the first information received from the Harrys in regard to this 
shortage was in October, 1879. That is the first information I had 
direct from them, but they had given information probably to our 
shipping men before that. I had received information from others 
who professed to have got it from these men Harry. I had heard 
indirectly from these men Harry this same information long before 
October, 1879—perhaps the pre vious year before. I made no per- 
sonal Inquiry of these men until October, 1879. I did not gel the 
Same information the year before that rot directly from the oth- 
cers of the vessel. They simply told the other people in regard to 
the shortage. They did not tell the mode of weighing—that is | 
did not hear from the other people the mode of weighing. I did 
not have the same information indirectly that I got in October, 
only I had heard it was short. I had heard that from Benjamin 
himself. We had from Benjamin himself the fact that shortage 
was claimed and we allowed it. We didn’t make any inquiry of or 
try tosee the captain and mate until October, 1879. 
Redirect : 
In the fall of 1879 the Harrys made certain statements to me as 
to what they had observed in Benjamin’s weights. ‘That in- 
47 formation we had not received, directly or indirectly, prior to 
that time. Benjamin did not claim a shortage on every 


Cargo we shipped him from 1S76 LO IS7Y, but did Ol Ore than half 


of the whole shipments. The coal for plaintiff Was shipped and 
weighed in the same manner as all the coal we sold, to the best of 
my knowledge. At the mines the cars are run on scales, filled with 
coal, and weighed together, and then the weight of the car is de- 
ducted from the gross amount and three or four per cent. is allowed 
for any wastage in transportation. The weight is stated at three or 
four per cent. less than the amount the seales show. That is the 
allowance for any waste in transportation, transfer, and dust. 

Letter from defendants to plaintiff, dated January 5d, offered in 
evidence, marked (20): letter dated June 2d, 1879, offered, marked 
Exhibit (21): also letter dated June 6th, 1879, offered, marked (22). 
These last two are from plaintiff to defendants. Also letters from 
defendants to plaintiff, dated June 6th and July 7th, marked (23) 


and (24). 
Henry M. BENJAMIN recalled. 


I sent that telegram—same offered in evidence, marked (25). I 
think it relates to that cargo of iron [ ordered. I could not tell you 
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who the customer was who was waiting. I don’t know what cus- 
tomers I had.during that summer in iron. I ean’t recollect cus- 
tomers, | have so many of them. When I sent this statement about 
having customers waiting [ suppose I did have customers waiting. 
(). Have you any recollection ? 
A. I have not. When I sent the statement in September that I 
had orders for this iron I think I did have orders. 


GEORGE C, HorpKINS sworn. 


[ have had the general charge of the blast furnace at Char- 
48 lotte for eleven years; I am familiar with the boats in which 
iron 1s shipped from Charlotte to western points. I have been 
in the habit of shipping by these boats during these eleven years. 
The average weight of a cargo of iron for a boat going from Char- 
lotte to Milwaukee 1s from 250 to 300 or 525 tons. A vessel won’t 
take as much iron as it would coal; the average cargo of coal is 
more than that. This iron of course takes up a very limited amount 
of space as compared with coal; it lies heavier and dead in the 
vessel, and a vessel captain will invariably refuse to take as much 
iron because there would be no elasticity to it. This iron lies heavy 
and pounds down the vessel and don’t give in a sea; that is the 
reason why they refuse to take as much iron as they will coal or 
grain. It is not the weight; it is the strain on the vessel. I know 
the market price of this Charlotte iron during the year 1879; | 
know of all the sales; the market pric of Charlotte iron number |] 
during the month of August was from 3155 to 519 per ton; on the 
Ist of September about $19; during the first half of September | 
think it got up to S213 or $22; I think the average during Septem- 
ber would be from $22 to $235. During the month of September the 
price of iron advanced ; there were large varlations—much more 
rapid than ordinary ; large lots were sold at prices lower than small 
lots; we get more money for little lots than for large lots; we regard 
500 tons as a large lot; 100 tons or less would be a small lot. 


Cross-examined : 


lf am 1n the employ of the Charlotte lron Works—the furnace 
where the defendants’ iron is manufactured; they are the principal 
stockholders. I had nothing to do with the sale of any iron 
19) except that manufactured at that place. My testimony as to 
the market value of iron was based entirely upon sales made 
there. We sold the Digelow Manufacturing Co., of Medina, 100 tons 
in August, 1879, number 1, at $18} at the furnace. I don’t remem- 
ber a sale to A. Bb. Meeker & Co., of Chicago. [ didn’t superintend 
sales made at Chicago. We shipped considerable to Rogers W Co. 
It was bought by them at a price that netted us $21 in Chicago. I 
think it was mostly local trade nearer home, except to those parties. 
If there were any sold in Chicago in August and September I knew 
of it. If any was sold by Roberts & Co. to people in Chicago I did 
not know of sales made in Chicago. I don’t know of any sales 
made by defendants to parties in Chicago except Rogers & Co., dur- 
ing those months. 
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én J) 


‘Tuomas U. Poway, testified : 


I have managed the coal docks of H. C. Roberts & Co. at Char- 
lotte for the last elght or nine Vears. [ had charge of shipping coal 
sent by boat. It was all shipped through the same pockets; all 
measured into the boat in the same way. I was there from 1876 to 
1879. We received the cars there from the railroad companies, 
We dumped them as they came along, different sizes into different 
pockets ; took the number of each car. Then we had a manifest. 
We took the weights from the manifest, madea bill of lading. 
Sometimes we load three or four vessels in one day, We had the 
number of the car before it went into the pocket. We kept a record 
of the cars that went into each pocket. I think I kept it correctly. 
I copied it on a book there. When the vessel was loaded I reported 

on the back of the bill of lading to the office here of H. C. 
50 Roberts & Co., the cars and numbers of cars that went into 

the boat; did it daily. If we loaded a vessel to-day or three 
vessels, we reported at night. The manifests of the cars were sent 
to Roberts & Co’s. ottice, | suppose. suppose it was correctly done. 
It was done correctly from me. I remember shipping a good many 
cargoes to Benjamin at Milwaukee. They were weighed in the 
manner I have stated and reported to the office of Roberts & Co. 


Cross-examined: 


lama brother-in-law of Mr. Roberts. These cars came from the 
mines to Charlotte. They were hot always loaded on the boats im- 
mediately onarrival. They stood on the cars maybe a day or two— 
some a longer and some a shorter time, depending upol whether 
the boats were ready to receive coal. 

(). You of course had no personal knowledge about what is the 
actual weight there ? 

A. I took the weight from the manifest that came from the mines. 
The majority of the coal came on dumps. Krom the platform of 
the car upto the top the cars are four or five feet high. Each pocket 
holds about 200 or 225 tons. It didn’t often happen that the boat 
would be full before the pocket was emptied. I don’t think we ever. 
divided a pocket unless if went to the Sule party. 

Q. Are you so clear about it that you can be positive you never 
did such a thing as to divide a pocket in that way. 

A. I don’t think we ever divided a poeket unless it went to ihe 
same party. 

(). Is that the strongest ? 

A. Yes, sir. The coal didn’t remain on the cars until it was 
ready to be shipped. It was put into the pockets. Sometimes they 

would bring a train Sunday and would not dump it until 
51 Monday. Sometimes it would be in the pocket a week or so 
before we put it into the boat. A pocket is ninety feet long 
and ten or twelve feet wide, built on the bank of the river: an iron 
train is lower down so as to run it from the pocket into the boat. 
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Redirect : 


These cars are almost always unloaded as soon as received. | 
don't recollect ever breaking a pocket, unless all the coal was to go 
to the same customer. 


Henry V.Smiru testified: 


[ have been in the coal business here from 1876 to this time; 
my coal came from Wilkes Barre over the Lehigh road. I reeeived 
a manifest accompanying the cars. I reweighed most of the cars 
[ received. 


The defendants offered to show by the witness and other witnesses, 
Mr. Yates and others, that during the years 1876 to 1879 other 
dealers in coal at Rochester received car-loads of coal weighed at 
at Wilkes Barre in the same manner that the cars were weighed de- 
livered to the defendants, the contents of which were by them sent 
to plaintiff, and also manifests similar to those received by the de- 
fendants; that the witnesses reweighed the coal in the cars they re- 
ceived and the coal contained uniformly overran the amount called 
for by the manifest about two per cent. 


Piaintiff objected to this as immaterial and incompetent. 


The referee sustained the objection and the defendants excepted. 


Henry C. Roperts testified: 


[ am one of the defendants and a dealer in coal. Iam familiar 
with the way the weights of coal sold to different customers was 
ascertained. The coal sold to Benjamin was weighed in the same 

way coal was fur other customers, as faras I know. The sys- 
o2 tem we had was a uniform system, so faras I know. I had 

employees working under instructions from me. Weshipped 
coal from Charlotte and Buffalo to other persons in the West between 
1876 and 1879. 


Q. Were there any complaints of siortages from 1876 to 1879 from 


4 
any customer except Benjamin ? 

Objected to as immaterial and incompetent. Sustained and ex- 
ception. 

| have had to do with coal and weighing it for many years. In 
weighing by car-loads we get a clean weight of a certain quantity 
of coal—say ten or fifteen tons, as the size ot the car-load may be; 
when in weighing from the vessel, they weigh from the wheelbarrow 
load; weigh onto a platform scale and weigh in small quantities, 
and generally, unless a man isa skillful, expert talisman, there are a 
great many of these drafts left off, a great many wheelbarrow loads 
missed. They fail to keep a record of them. ‘There is not the same 
accuracy in small weights as in the large scales used by railroads. 
I have shipped cargoes of iron from Charlotte to western points. 
The average size through the Welland canal to western points is less 
than 300 tons. I remember of having a conversation with the 
plaintiff in the fall of 1879. I refused to deliver him this iron until 


Zo HENRY C. ROBERTS ET AL. VS. HENRY M. BENJAMIN. 


he settled his old account. I said to him we are ready to ship you 
the iron just as SOON as YOu settle the back claim. He said he would 
pay it. That was the substance of the conversation ; we told him 
that we were dissatisfied ; we felt we had been wronged; that my 
confidence in him had been abused. I have been at all times 
willing to deliver the iron ordered in July whenever the plaintiff 
would pay his back bill. 


~ cy 


Oo Cross-examined : 

[ purchased the coal in the mines at Wilkes Barre; I was there 
every week or ten days during the period of our sales to Benjamin; 
I didn’t see the exact coal welghed which was shipped LO plaintiff. 
In testifying that coal was weighed the same way the other coal was, 
[am testifying to my belief; we lad the railway reports to sustain my 
belief. Lehigh Valley R. R. weighed the coal, I judge from the re- 
ports received from the Company. [ saw some of the coal shipped 
to Benjamin; can’tsay I saw all. I don’t remember plaintiff being 
here in 1878, when there was some question as to the amount of 
shortages he had claimed, and the account wan compennian ae his 
ciVIng a note for one thousand dollars: ean’t cell what I claime d the 
old account to be in September, 1879, unless I refer to the books. I 

ited that he had abused my confidence; he had made cargoes of 


| 


eonul short when { hey were nol short ; hi; ic pretty sharp words. | 


think Mr. Benjamin claimed, in that conversation, that the shortages 
were correct - think he said he believed his seales were correct and 


the amounts were such as were reported to him by his weighers; | 
think I stated to him that on some portions he was wrong; told 
him the evidence was from the captain; can’t say that 1 told him 
who it was; think I received information from Harry that led me 
ne hel lieve that his C har: yes were lneorrect sometni 1 the Summer 

1879: don’t remember who was aie sent: there was a continual 


ell beA about Mr. Benjamin from he captains all through; | 
think they commenced in 1878; thi el e was a complaint after 
the captains got around the second time; think 1878 was the last 

year we shipped him coal to any amount; don’t remember 
54 complaints in 1S77:; don’t know but that I heard them: ean’t 


be positive whether we commenced shipping coal to Benja- 


min in 1875. Sometimes he reported shortage and sometimes he 
reported that the cargo overran; can’tsay that I heard no complaint 
about his mode of weighing and reporting until after the middle of 
1878; think we heard complaints at all times; this commenced 
growing more and more; I had during all this period the active 
supervision of the business; I had knowl dge of the statements sent 
Benjamin ; in September, 1879, I had heard that the plaintiff was 
buying coal somewhere else; I knew we were not selling him coal. 
Do you mean to say, Mr. Roberts, that in that conversation 
you told him that if he would pay the account that you claimed 
was due you would at once ship to him a cargo of iron which you 
had contracted to send on ? 
ee did, sir: | mean to Say SO; [ think you will find it in my 


letters also; didn't say that if he would pay the old account I would 
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send him a hundred tons by rail upon his paying one or two dollars 
a ton more freight to Milwaukee and would let him have the balance 
through the winter and spring. I recollect, in February, 1879, re- 
ceiving a statement that a note of $112.73, which we returned to 
plaintiff and refused to take (latter shown witness, dated February 
26th, 1879); it is in my clerk’s handwriting; same put in evidence, 
exhibit marked number 263. Benjamin was either here himself 
later than September, 1879, or some one was here for him. My 
knowledge as to the weight of a cargo of iron comes from experi- 
ence in shipping; I have myself personally known the 
5d weight of cargoes of iron by our books; have known what 
we have shipped. 


Redirect : 
Navigation closes at Buffalo about the 10th of November. In- 
surance drops off. Itis not safe to send after the Ist of November. 


Reeross-examination : 


There was an extra hazard on insurance to the Ist of December, 
if | understand rightly. We may aave shipped coal by steamer as 
late as November 25th; we can send by steamer later than by sail. 
Navigation at Charlotte closes ten days to two weeks earlier than 
from Buffalo. I reeeived information about shortages from other 
captains, but I can’t give their names. 

It was stipulated that the weighers at Wilkes Barre would testify 
that the eoal shipped from there to the defend ints was measured 
correctly ana the plaintiff had ho evid nce to contradict it. and such 
evidence Is Ir carded as in the case. It was stipulated that the 
weighers from the Wilkes Barre mines would testify that the coal at 
Wilkes Barre so shipped was correctly weighed, and that the amount 
was correctly stated in the mantfests of the ears, and that plaintiff 
would give no evidence to contradict it. 

lt was stipulated that the same evidence was to be deemed given 
on the part of thy defendants 1) regard to the shipments of coal to Buf- 
falo from the defendants to plaintiff, its weight at the mines, and its 
mode of shipment and reporting at Buffalo as was given in regard 
to the coal shiipp d from Charlotte. 

I Was COonCce l d that the average time of il boat from Charlotte to 
Milwaukee was about ten days. 


Paut Harry (evidence taken by deposition at Rochester, Septem- 
ber Ist, 1885) testified : 
56 | live in Rochester; am the captain of a vessel sailing on 
the lakes; began sailing in 1867; know the plaintiff; have 
delivered to him coal sent by the defendants; remember examin- 
ing plaintiff’s scales about seven years ago; at that time I was mate 
on the boat carrying a cargo of coal to Benjamin from Roberts & 
Co. : the coul Was weighed off the boat : the scales were on the dock - 
the coal was carried from the boat in wheelbarrows and weighed on 
the scales as it was taken off. From half to two-thirds of the cargo 
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had been weighed out when I examined the seales. At noon when 
the men had stopped working I went up to the scales as they stood 
there and weighed myself; I weighed then from 218 to 220 pounds, 
and one of the seales showed 200 and the other 210 pounds. 

[ heard, but I don’t know, that the shortage was about 17 tons on 
the cargo; my brother, the master of the boat, told meso. After 
that I had a talk with Benjamin about the shortage on the cargo of 
a boat of which [ was master; I said to him that he ought to pay 
us the freight Ol it, and I couldn’ see how it was that we were 
always short. Mr. Benjamin said if he paid us the freight on the 
shortage he would have to pay for the coal that was short. 

Cross-examined : 

[ can’t remember the times of these shortages. No one was pres- 
ent with me when I weighed myself. Sometimes when we deliv- 
ered coal I used to weigh myself to try and see if the scales were right. 
These were small platform seales. I weighed myself a couple of days 
or so before that in Milwaukee at a ship ehandler’s store ; ny weight 
then was about 218 or 220 pounds; I can’t say exactly. There were 

others in the store, but I can’t name any one who was there. 
OT There was no one present when I was weighed on Benja- 

min’s scales. At one o’clock the two weighmen who weighed 
the coal came, and I told them they better fix their scales, and one 
of them got on one of the scales. I have never worked for Roberts 
& Co. I earried coal for them first about nine years ago, and have 
carried some off and on since; not much within the last two orthree 
vears until to-day. Iam here loading for them to-day. I was not 
served with a subpeena on this examination. I came up to the city 


of my own aceord. When I first told Roberts & Co. of weigh- 
ing myself on Benjamin’s scales, I don’t know as I can tell; it was 
either this spring or last fall. IL had never mentioned it to them 


before as I know of. I told Mr. Clarke; [I think it was in their office; 
I don’t remember exactly. 
Redirect: 

After | spoke to the weighers about Benjamin’s scales, one of them 
weighed himself on them and then went to work and fixed up both 
scales. 

Q. What did he say ? 

To this the plaintiff objected as hearsay and incompetent. 

‘The referee sustained the objection and the defendants excepted. 

They did not reweigh while we were there any of the coal they had 
weighed. This coal was put in with other coal. J don’t know the 
names of the weighers. 

The defendants here rested. 

LEONARD SAUER, called by the plaintiff and evidence taken in 
Milwaukee in November, 1882, by deposition, testified as follows: 


I live in Milwaukee. In 1878 and 1879 I was sealer of weights and 
measures of this city; my duty was to test weights. I tested 
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oS for Benjamin four scales; didn’t test the two little ones in 

1878; tested them in 1879; didn’t test the little ones in 1878 
beeause I couldn’t go in every place to look for the scales. After 
sealing them it is customary to mark them with the year; didn’t 
notice whether these had been marked previous Vears , found the 
scales all right both years. 


Cross-examined: 


Was never a sealer of weights and measures before 1878. Benja- 
min had two yards; I guess he received coal at both yards; don’t 


know how many scales he had. 1 tested two scales in 1878—a big 
one on Reed street anda big one on Division street; don’t know 
whether they were seales for iron or coal, or either. Staid there 


making the test about half or three-quarters of an hour; I don’t 
know how long it takes. | tested those seales by the United States 
standard ; got the test from the city. [In 1879 1 tested four for Ben- 
jamin—two little scales about 500 Ib each on Reed street. It might 
bein June, 1879; I don’t know when it was; don’t know when | 
made the test in 1878; got my office May 24th, 1878; it was after 
that. 


MARTIN J. I; VISTON, examined at same tine and place, by dep- 
osition, testified as follows: 


Live in Milwaukee; was sealer of weights and measures of that 
city in 1877. Sealed the plaintiffs scales the last of June or the first 
of July,that year. 1 find them correct by the city standard. After 
| sealed them | marked them on top correct: think I sealed two 
scales—large scales—one on Reed street and one up in his yard. 


( ‘'ross-examined ; 


[ never sealed weights and measures before 1877. 


Redirect : 


McGrau was sealer in 1876: he'is dead. 


FreD. BAETKEER. examined at the same time and place by 
AQ deposition, testified : 


I am plaintiff’s foreman; have been nearly nine years. My 
business is to look after his work to look after the unloading the 
scales and so forth; that was my business from 1876 to 1879, both 
inclusive. I had to look after the scale, level it, and get a man to 
weigh the coal. We have one certain man who tends to the weigh- 
ing. I had to level and balance the scales so the scales works right. 
I did that as to every cargo that was received by Mr. Benjamin of 
coal during those years. Before the cargo was unloaded I saw the 
scales were properly leveled and balanced and were correct; this 
applied to iron as well as coal. There was no cargos of coal and 
iron received and weighed that I did not inspect and level and bal- 
ance the scales before it was unloaded. 
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Cross-examined : 

During those years every cargo received was weighed. We 
never took the weight given in the bill of lading, but every 
‘argo was weighed for Mr. Benjamin. Croissant did the weighing 
for Benjamin during 1876, 1877,and 1878. Heand his man weighed 
all the coal Benjamin received. He attended to the weighing him- 
self and had to hire some help with him; as long as it is only one 
scale running he done it himself. He often had more than one 
boat. He was weighing at different yards, and when that was so 
he had to have men to help him. He usually had men to help him 
in the boats he weighed for Benjamin. Benjamin pays for the 
weighing. Croissant never had no boys to help him do this work. 
He had young men there and sometimes old men that was well 
qualified. He mostly had the same men that he generally had. I 
couldn’t tell you where he got those men. ‘Those men put down the 

weights in books. Croissant had to figure it up in the first 
60 place and then it would be figured up in the office. I didn't 

take much notice whether the cargoes received during this 
time generally fell short of the bill of lading; once in awhile | 
heard that they were short. I heard it pretty often. 


PHILIP CROISSANT, examined at same time and p.ace by deposi- 
tion, through an interpreter, testified as follows: 


[ am sixty-six yearsold. I have lived in Milwaukee twelve years: 
[have been weighing coal since 1875. During that time I have 
weighed for Benjamin, for the brewers and millers, and whoever has 
called on me. I generally weighed for the coal dealers in this city. 
I weighed for Mr. Benjamin during the years 1876 to 1879, both in- 
clusive, and 1880, 1581, and 1882, and before, as long as Mr. Benja- 
min got a coal yard. I weighed correct and put it down in the 
book. Mr. Baetkee balanced the scales and fixed it all right, and | 
see that it is right. Mr. Benjamin had nothing to do personally 
with the weighing the coal. I get mv books in the office from the 
book-keeper. I weigh all the coal up thereon Division street and 
for the other coal | got a young man, married man, who weighed 
right. I had good men there; one of them is a watchmaker, a rood 
man that understood the business, as far as I see. I got him three 
or four years every year. ‘The coal weighed for Mr. Benjamin was 
weighed correct. 


Cross-examined: 


lama Bavarian. Came to this country in 1852, the 13th day of 
July. Lread English good and I understand —. I cannot speak good 
English. Icanwritein English. In weighing the coal I have to add 
up the figures made by the men who give the weights. I studied 


_ 


arithmetic in Europe at Speyer. Iwas a student in the gym- 
61 nasium four years. Besides the watchmaker I employed to 


do this weighing a man by the name of Fred. Fisher. 
Fisher worked before in a store; also employed two brothers; one is 
to work at the tailor business in the winter. He weighed for me 


aa _ 


‘ 
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during the whole summer. The other, I don’t know that he does 
anything. The other helps him a little. I gave them 15 cents an 
hour. They were older than twenty-one years; yes, all of them 
older; four or five years in America, and one is fifteen or sixteen 
years old when he came here. ‘These men were all Germans. | 
didn’t have any boys weighing for me between 1876 and 1879 that 
were under twenty-one. In this time I got other mens. I never 
had no boy under twenty-one years old. lam _ still weighing for 
Mr. Benjamin. I don’t know whether Mr. Benjamin’s clerk ever 
made any correction in my figures. 
Redirect: 

[ think I didn’t make no mistake in weighing. Maybe a person 
might make a mistake once; but I don’t know that I made a mis- 
take. Iam quick in adding up. 


Henry S. ScHWIND, examined at the same time and place, by 
deposition testified as follows: 


Have resided in Milwaukee for twenty-five years and over. For 
the last six years I have been plaintiff’s book-keeper. I pay the 
freights on coal to the vessel captains usually and took their receipts. 
The vessels, as soon as they arrive at the dock, are moored and 
preparations are made to unload the vessel and the weighman is 
hired, whose business it is to superintend the weighing of every 
cargo. After the cargoes are weighed out he returns his weigh- 
books to me in the office, and either I or one of mv assistants runs 

over those figures and satisfy ourselves that he has made no 
62 errors; then from the figures as made out In those weigh- 

books I settle with the vessel captains for their freights. I 
invariably settle with the shippers on Milwaukee weights; the 
weights found here on weighing. generally are short of the weights 
named in the bills of lading; sometimes they overrun. That was 
the case with some of the shipments from the defendants. I kept 
the accounts between defendants and plaintiff. I kept the accounts 
between defendants and plaintiff during the years I have been in 
plaintiff’s employ. I have plaintiff’s books of account here, show- 
ing the account between plaintiff and defendants. The books show 
that on the llth day of August, 1879, there was coming to the 
defendants on the coal account $112.73; that balance is correct; the 
eutries are in my handwriting, except one credit made by one of my 
assistants. The account between plaintiff and defendants was set- 
tled November 19th, 1878, and the books balanced. I arrived at 
the amount of shortages in making out the statement sent to de- 
fendants by figuring from the weigh-books delivered to me by the 
weighmaster. Asa rule, during the years 1876 to 1879, inclusive, I 
figured and added up the amounts or columns of the weights re- 
turned to me by the weighmaster. I usually found the weights 
returned by the weighmaster correct ; if there were mistakes I cor- 
rected them. I have here books of the iron account showing the 
account between the parties on the 11th of August, 1879; made the 
entries mvself, as book-keeper; the entries are correct. The account 
o—1 20 
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shows that on the 11th day of August, 1879, defendants owed plain- 
tiff on the iron account $12.87. The iron was all weighed over 
team platform scales by the employees in the office. 1 looked after 

it personally; the weight was correct. The Welland-canal 
63 ‘argoes, coming from Charlotte, ran from 475 to 550 tons; 

average, about 500; that is the ordinary and customary 
amount carried as a cargo by these canal-boats; [ mean net tons, 
The average capacity of one of these boats is about 450 gross tons, 


Cross-examined : 


During the years 1876 to 1879 the great proportion of the cargoes 
of coal weighed at Benjamin’s by Croissant ran short as compared 
by the bills of lading; as many as nine-tenths, I should think. 
Where a charge of shortage was made against the defendants the 
captain was not paid for freight according to the bill of lading, to 
my best knowledge and belief. I had charge of the payments. 
During the last two or three vears we have bought coal from Buffalo, 
from the Delaware, Lackawanna and Western, and others. The 
weights of the Delaware, Lackawanna and Western coal, as made 
by Croissant, have generally been short as compared with the bills 
of lading; couldn’t tell about the others without referring to the 
books. Croissant is paid from fifteen to twenty cents an hour for 
weighing. ‘Theiron sent to Benjamin to be sold on commission was 
weighed out on platform scales. 1 oversaw it personally. In con- 
signment sales it makes no difference to Mr. Benjamin what the — 
weight is. He only has the weights made by Croissant where he 
himself is the purchaser. 


Redirect: 


[ have before me the journal aud ledger. The journal contains 
the charges for shortage and the charges for drafts and the credits 
for defendants cargoes. The original entries, as made at the time 
the transaction took place, those entries are all made by me except 

from the 18th day of July to the lst of August. I was sick, 
64 and entries were made by one of the boys in the office. After 
that I examined the entries and compared them to see whether 
they were correct in making out settlements with defendants. Those 
shortages that are referred to in defendants’ accounts were entered 
from the tally-books which I received from the weigher. , 


The defendants objected to this evidence on the ground that the 
entry in the book is no evidence against the defendants. 
The referee overruled the objection, and the defendants excepted. 


The amounis of shortages were correctly entered on this journal 
from the tally-sheets given me by the weigher, and the amounts 
given in this journal are correct as obtained from the figures of the 
weigher. The other book before me is the ledger, the figures in 
which are in my own handwriting. I have before me the account 
kept with defendants during years 1878 and 1879; they were cor- 
rectly posted. 


ww 
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The entries were received in evidence, showing the accounts be- 
tween the plaintiff and defendants, as claimed by the plaintiff. 

The defendants objected to the entries as above stated. The referee 
overruled the objection, and the defendants excepted. 


Reecross-examination: 


> ~eyp 


The amount of the entire shortages that we charged was $1,926.73. 
I remember at the time the cargo schooner American reached here 
in the month of June, 1879, the defendants telegraphed the plaintiff 
to have it weighel out by the weigher of the board of trade. R. B. 
Rice was the weigher of the board of trade. We began to unload 
the cargo ourselves. After it wus partially unloaded Mr. Rice was 
secured. That cargo, as weighed out, overran on coal and 
65 slightly in iron. There was an everrun of coal on the P. R. 
Lock on the 10th of August, 1878. No overrun except on 

this one boat in 1878. ' 


Redirect: 


The first part of the cargo of the American was weighed by Crois- 
sant. | 


Romanzo B. Rice, examined by deposition, testified as follows : 


I am weighmaster of the chamber of commerce. I have weighed 
coal quite extensively for coal dealers, miilers, and brewers. All the 
eoal that 1 have weighed has come by steam or sail vessels. The 
schooner American, ip. 1879, was weighed under my supervision. | 
think it overran the bill of lading. They had commenced to weigh 
before I was called upon. I took charge, examined the scales, found 
them in good working order; correct as near as I could tell by ex- 
amination. ° 

Q. Is it usual that there is a shortage on most of the vessels you 
weigh out ? 

A. Well, you might say necessarily so, from the fact that weigh- 
ing on small scales, we call it very fair weighing to have it within 
one ton in a hundred—one per cent. variation—particularly on 
steam coal. Perhaps one in ten may overrun from one amount to 
another. I have had them overrun as high as 60 or 70 ton, and 
then again there would be one ton or five ton or three ton. There 
isasmall shortage naturally with the up beam of a small scale 
weighing those small amounts; compared to car weights it would 
be impossible to have it otherwise. 


Cross-examined : | 
There are various things that would naturally make cargoes of 
coal short; in handling the coal there is a waste, and particularly 
with coal that is dusty when the wind is blowing. I know Mr. 
Croissant. He weighed for me more or less for the last three 
years. 
66 Q. Do you regard him as a competent man? 
A. Well, yes; a man that has done a large amount of 
weighing. I have not employed him for some little time. I found 
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mistakes in his figures,as I have with all men that weigh. I haven’t 
seen a man yet that was perfect in figuring, and in examining | al- 
most always find more or less mistakes. At times he is very correct 
and at other times he is not. I discharged him more for being a 
little tight and not doing his work as I wanted it done. At the 
time I let him go he had been steaming some and didn’t do as he 
agreed to. Hedrank some. We handle a great many books and I 
have seen a book or two that there was some leaves missing from, 
but how they came out I don’t know. ‘There was one instance of 
that kind where I received the books from Mr. Croissant. 


Henry M. BensAmIN, recalled, testified : 


I did not personally attend to the weighing; I relied upon the 
persons whom I employed. The statements I sent the defendants 
were sent in good faith and in the belief they were correct. I was 
here in Rochester in September, 1879; came for the purpose of 
getting the iron I bought. Mr. Roberts, on my demanding the iron, 
said he would not deliver me the iron unless I would pay him the 
full amount of their claims. I asked them what the amount of their 
claims were; they told meso much. I said, I want a statement of 
the iron and coal separate. He made this up and handed — to me 
then and there. He handed them to me. After some more con- 
versatiop I asked him if he would, on my paying this statement in 
full, agree to deliver to me at once the cargo of iron I ordered of 

him. He said, No, sir; he had not the iron, but would agree 
67 to ship me at once 100 tons by rail, | to pay the additional 

freight, which is $1 or $2 per ton more than what the price 
was. They agreed to sell me the iron, and the balance he would 
try to give me a 100 tons a month, or as fast, as he could during the 
winter and spring; that closed the transaction. These are the three 
papers he gave me; they were attached together at the time; the 
same were put 1n evidence, marked number 33. I at that time made 
a demand upon him for the iron. I claimed the cargo of 500 tons; 
I don’t know whether he spoke of any amount, but he spoke of 
sending 100 tons a month, but I think he claimed the cargo should 
not be as much as 500 tons; I think he claimed it should be 400 
tons; I think that was his claim, but we did not come to any settle- 
ment or agreement about it. 


Cross-examined : 


| offered to pay the bill if he would give me a cargo of iron. 

Q. You testify when you were here—you orally said you would 
pay up the amount of the bill? 

A. Yes, sir—no I did not; [asked him the question whether he 
would give me a cargo of iron if I would pay him in full; he said 
he would not; he had not the iron. 

Q. Why did he say he wanted this iron shipped by rail? What 
difference did it make to him? 

A. Because he did not have the iron; he did not have a cargo of 
iron ready; he had not but a hundred tons he would ship by rail 
to me, because he could not get a vessel to take a 100 tons. 
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[ have hired Croissant for a good many years; he has done all 
Iny weighing. 

(). Did you believe him to be a correct weigher? 

A. I did; he is a man who is employed by a great many people 
in Milwaukee. 


68 The testimony here closed. 
The defendants thereupon requested the referee to find as follows: 
on First. That on July 17th, 1879, the plaintiff wrote defendants 
asking price of a cargo of iron afloat at Milwaukee. 

That on July 19th he telegraphed for answer to the above, saying, 
“Customer was waiting for answer.” 

That the defendants, on July 23d, offered one cargo number 1 iron 
delivered at Milwaukee for $19.50 per ton, to be shipped about 
September Ist, which offer was accepted by plaintiff. 

The referee refused to find in this form, and the defendants 
excepted. 


Second. That by a cargo was meant a cargo of a boat going from 
Charlotte to Milwaukee through the Welland canal. 
The referee refused so to find and the defendants excepted. 
Third. That the cargo of such boats varied from 250 to 550 tons. 
— The referee refused so to find and the defendants excepted. 

Fourth. That the average cargo of iron carried by boats between 
those places was 325 tons. 

The referee refused so to find and defendants excepted. 

Fifth. That the shortages on coal charged were reported to the 
defendants, and they, believing them to be correct, allowed the same 
on their accounts against the plaintiff. 

The referee so found. 

Sixth. That the said shortages were not correct, and such coal was 

not correctly weighed at Milwaukee. 
69 The referee refused so to find and the defendants excepted. 
be Seventh. That the defendants’ weights thereof were correct, and 
the plaintiff was not entitled to said credits. 


The referee refused so to find and defendants excepted. 


' Eighth. That the defendants offered to ship a cargo of iron on the 

} plaintiff paying said accounts aforesaid and have been at all times 
ready so to do. 

| The referee refused so to find otherwise than as in his fifth and 

[ eighth findings, and defendants excepted. 


} Ninth. That the plainiiff resold the iron so ordered by defendants, 
as he notified them, at the then market rates in Milwaukee. 


The referee so found. 
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Tenth. That during July and August, 1879, the market price of 
defendants’ iron number 1 at Milwaukee was $20 per ton. 

That on September Ist, 1879, the market price was $21. 

That from September 135th to September 15th the average price of 
lots over 100 tons was $23 per ton, and of small lots $24 per ton. 


The referee refused so to find and defendants excepted. 


The referee thereafter made his report as appears on the files of 
the court, to which the defendants duly excepted as follows: 

Ist. They except to the third finding of fact—that the term cargo, 
employed in the correspondence, was understood by the plaintiff 
and defendants to mean a cargo of 400 tons. 

2d. They except to the fourth finding of faect—that the con- 

7U tract for the delivery of the cargo of iron had no relation to 

or connection with any other dealings between the parties, 

and the performance thereof by the defendants was not conditioned 

upon the performance of any act on the part of the plaintiff other 
than as stated in the preceding findings. 

od. The defendants except to so much of the fifth finding of fact 
as finds that they postponed the execution of the contract from time 
to time, and also to the finding that they finally insisted on any 
conditions for the delivery of the iron. 

4th. The defendants except to the sixth finding of fact. 

oth. They except to so much of the eighth finding of fact as finds 
the claim for shortage was made by the plaintiff in good faith upon 
the basis of weights taken at his dock, and the defendants did not 
in any manner object to the plaintiff’s claim until after he had in- 
sisted upon the performance of the contract upon which this action 
is brought. 

6th. The defendants except to first finding of law and the whole 
thereof. 

7th. The defendants except to the fourth finding of law and the 
whole thereof. 

Sth. The defendants except to the fifth finding of law and the 
whole thereof. 


71 Exurpsit No. 1. 


MILwAvUKE!:, Aug. 6, 1879. 
Messrs. H. C. Roberts & Co., Rochester, N. Y. 

Gents: [ am very much in need of the iron I ordered of you, 
and hope that you will not delay the shipment of same any, but 
ship just as soon as possible and be sure to send me along some 
number 1. 

Please let me hear from you by return mail and oblige, 

Yours respectfully, H. M. BENJAMIN. 
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Exuipit No. 2. 
Rocuester, N. Y., Aug. 8, 1879. 
H. M. Benjamin, Esq. 

DeAR Sir: You favor 6th at hand. We are in hopes now of 
getting started next week, and your order will be filled as promptly 
as possible from the first iron we can make; will endeavor to give 
you a little number 2 on first vessel. 

Yours truly, H. C. ROBERTS & CO. 
Exurpsit No. 3. 
Rocuester, N. Y., Aug. 15, 1879. 
H. M. Benjamin, Esq. 

Dear Sir: We lighted the fires in the furnace yesterday at 3 
o'clock, and will soon have iron ready to ship. We wish to call 
your attention again to the old iron account which you agreed to 

settle, there being 6}238 tons back yet, per our letter 24th 
72 January. There is alsoa balance due us on coal account, 

1878, of $625.77, due April 16th, 1879. We wish these old 
matters straightened up at once, and oblige, 

Yours truly, H. C. ROBERTS & CO. 

Exurpir No. 4. 
MILWAUKEE, Aug. 19, 1879. 

Messrs. H. C. Roberts & Co., Rochester, N. Y. 

Gents: Your favor of the 15th to hand; am glad that you will 
be ready to ship my iron soon; hope it will come forward without 
delay, as I am in want of it very much. As regards the settlement 
of balance you claim, will see you when I come East in September, 
and we will endeavor to settle it. I want to come East to purchase 
coal and iron for fall delivery; shall want about 1 to 2,000 tons 
more iron, and some coal. Will you please and inform me whether 


you will make much of the number 2 iron’ And oblige, 
Yours respectfully, H. M. BENJAMIN. 
Exutpir No. 5. 
Telegram. 
MILWAUKEE, Sept. 2, ’79. 
To H. C. Roberts & Co., 17 Powers’ Block, Rochester, N. Y.: 
Have you shipped iron? Parties are waiting for it. We are out. 
Answer. 
H. M. BENJAMIN. 
3 Exuripit No. 6. 
Rocuester, N. Y., Sept. 3, 1879. 


~T 


Received at Mil. 11.50 a. m. 
To H. M. Benjamin : 

Iron not ready to ship yet. Doing best possible. When will: you 
come Eust? 


H C. ROBERTS & CO. 
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ExurBit No. 7. 
MILWAUKEE, Sept. 3, 1879. 

Messrs. H. C. Roberts & Co., Rochester, N. Y. 

Gents: Your telegram to haud saying iron not ready to ship, ete. 
I was in hopes you would have my iron shipped by September 1, 
as promised, so that I could deliver to my customers, who are after 
me daily, as they are in need of the iron, and I promised it to them | 
arly in September. Every pound of itis sold and hope you will is 
not delay the shipment of it a single day—as you promised [ should 
have the first lot—as my order was in ahead of some you may have 
now on hand. Please ship at once. I asked you what vou will sell 
me one more cargo in addition to the one I purchased of you, but 
you have not answered my question. Please give me lowest price 
by return of mail and oblige, 


Yours, respectfully, H. M. BENJAMIN. 


P. S.—I want to go East some time during this month and as 
soon as I can get away so as to make my arrangements for 

74 the shipment of coal and iron for this fall. 
Please and give me your very lowest price on, say 3 to 5,000 
tons hard coal, egg, range, and nut. I will send you settlement for 


old iron account in a few days. 


ExHIpit No. 8. 
Telegram. 


MInwavuKEE, Sept, 10, ’79. 
H. C. Roberts & Co., 17 Powers’ Block, Rochester, N. Y.: 
Why don’t vou ship iron? Customers after me every day. Are 
entirely out. Answer. 
H. M. BENJAMIN. 
Exuipit No. 9. 


Rocnuester, N. Y., Sept. 11, 1879. 
H. M. Benjamin, Esq., Milwaukee, Wis. a 

D’r Sir: Your letter 3d inst. and telegram of yesterday at hand. | 
We have only got one hundred tons on dock now towards your order, 
and we are doing all we can to get enough for your cargo, but there 
were other orders put in, some before and some at same time of 


yours, which we must proportion with you's. We have been ex- 

pecting to receive a letter from you every day with settlement.of the 

old iron and coal account, and we trust you will not delay it any 

longer, as it is, to say the least, a little discouraging to try and ship 
more when those old matters continue to stand on our books. 

75 In regard to another cargo — iron, we dare not make price now 


or promise it until we get the present order filled. Please 
give these matters your prompt attention and oblige, 
Yours, respectfully,  - H. C. ROBERTS & CO. 
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Exuipit No. 10. 


MILWAUKEE, Sept. 13th, 1879 
Messrs. H. C. Roberts & Co., Rochester, N. Y. 

GENTs: Yours of the 11th inst. received. Referring to your pre- 
vious letters and the terms of the contract between us as to the ship- 
ment of iron, you will see that the same was to be made about the 
first of September, and on the strength of that I made my engage- 
ments here. I have already suffered by its not being delivered as 
agreed, and shall be greatly damaged unless received at once. You 
will please therefore ship without delay as per order ne 

As to the old matters to which you refer, | shall be East soon, as 
already stated, and then we can talk over the same and, I have no 
doubt, satisfactorily adjust them; but I do notsee as they have any- 
thing to do with the iron you sold and are to deliver to me, and trust 


vou will not insist in mixing them together. 


Yours respectfully, H. M. BENJAMIN 


76 Exuipit No. 11. 


MILWAUKEE, Oct. 4, 1879 
Messrs. H. C. Roberts & Co., Rochester, N. Y. 

GENTS: Since my return from the East and the unsuccessful at- 
tempt to settle with vou the old iron and coal accounts I have thought 
over the matter and have come tothe conclusion that I would make 
one more effort to arrange an amicable settlement with you. ‘There 
should be no misunderstanding between us as to what is due you upon 
those old accounts, but, as there seems to be one, I suppose we shall 
have to compromise the difference. With that in view I make you 
the proposition to pay you the fuli amount you claim upon the old 
iron account, and will divide the difference between us upon the 
coal account—that is, [ will pay you ($474.51) four hundred seventy- 
four and ;,\5 dollars in full settlement of the two accounts. 

I have concluded to do so not only to have the old matter settled, 
but to remove your objections to filling your contract to ship me a 
cargo of iron as agreed upon in July last. I have insisted and still 
insist, as you very well know, that the old coal and iron matters had 
nothing to do with the contract to ship the cargo of iron, and that 
the two should not be mixed up with each other in any way what- 
ever. I now only consent to speak of them together that you may 
not have even the shadow of an excuse for not shipping the cargo 
of iron, as that was the only ground upon which you have refused 
to do it. If, therefore, you accept my proposition of settlement of 

the old accounts I shall expect you to ship me without fur- 
77 ther delay a full cargo of 500 tons of iron to meet my engage- 

ments I have made upon the strength of your agreeme nt last 
July. If this be satisfactory please let me know and I will forward 
draft at once, but if it is not, then tell me what you will do, as 
neither you nor I can afford to let this matter hang along any longer. 

Yours respectfully, H. M. BENJAMIN. 
o—120 


4? HENRY C. ROBERTS ET AL. VS. HENRY M. BENJAMIN. + 


Exurpit No. 12. ) 
MILWAUKEE, Oct. 18, 1879. | 
Messrs. H. C. Roberts & Co., Rochester, N. Y. | 
GENTS: 1 wrote to you on the 4th inst. regards our matter, and | 
have received no answer from you. Have you received my letter? | 
[f so, please answer bv return of mail. 
Yours respectfully, H. M. BENJAMIN. 4 


Exuipit No. 123. 


i 

RocuEster, N. Y., Oct. 22,1879. ) 

H. M. Benjamin, Esq., Milwaukee, Wis. | 
DEAR SIR: 7 our letter received. Mr. Roberts is absent. When 


he went away he left word that no “ compromise” was to be in this 
matter, as you fully understood what was due us. We will not en- 
tertain any arrangement for shipment of either iron or coal until 
we have pay from you for our weights as billed. 

Very respectfully yours, H. C. ROBERTS & CO. 


Exuipitr No. 13. 
RocHeEstTerR, N. Y., Nov. 7, 1879. 


4 

To H. M. Benjamin, Esq., Milwaukee, Wis.: { 
We claim from you a tani which is the difference between the | 
¢ 


~] 
DP 


original manifest or bills for all coal and iron delivered to you and 
the amount you have paid us. We will prepare and forward to 
vou a statement of the amount of this claim to-morrow, the 8th inst. 
Upon your depositing that amount in some responsib le bank in the 
city of Milwaukee, to be paid us upon full receipt by you of the iron 
hereinafter mentioned, we will at once commence to ship you the 
four hundred gross tons contracted for in August last as the amount 
of the cargo, but now to be shipped by rail not less than 100 tons ; 
per month until all is shipped, and to be paid for by you as received, 
and, in addition to contract price, one dollar extra per ton for ' 
freight. The iron will be consigned to the bank holding the above 
money deposited and to be paid for on delivery. The terms of the r 
contract for the iron, as made by the correspondence, to remain the - 
same between us. 

You may have until the first of December to examine the above 
statement and deposit the money, but no longer time. 


H. ROBERTS & CO. 


Exarpit No. 14. 
Rocuester, N. Y., Nov. 8, 1879. 
H. M. Benjamin, Esq., Milwaukee: 
We herewith inclose statement mentioned in our letter 
79 of 7th inst,showing amount due $2,723.72, which we think 
you will find correct. 


Yours truly, H. C. ROBERTS & CO. 
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Exuyrsit No. 15. 
MILWAUKEE, Nov. 25, 1879. 
Messrs. H. C. Roberts & Co., Rochester, N. Y. 


Dear Srrs: Yours of the 8th inst. enclosing statement ree’d. 
Your claim is a new one and entirely wrong and unjust. Inasmuch 
as | hold your receipts in full for payment of all coal shipped by 
you to me, except for a claim of $625.77, as shown by your state- 
ment of Sept. 24, 1879, given me, and for iron, except for claim of 
$149.14, as per your statement of the above date to*me, you cannot 
expect me to allow this last statement to be either valid or true for 
any greater amount than claimed in those two. While expressly 
denying that I owe you any such amount as shown by the state- 
ments of Sept. 24, 1879, still, to avoid any further difficulty and to 
procure the iron contracted for in July and August last, I would 
agree to pay you the amount claimed in those statements on receiv- 
ing the iron now, which should have been delivered by the con- 
tract some time ago. In doing this I would be paying you more 
than I owe you, and, besides, be forgiving you the damage I have 
already suffered by your not fulfilling your contract at the time 
specified. If you accept these terms please notify me at once. 


Yours truly, H. M. BENJAMIN. 
80 Exuipit No. 16. 
RocHeEster, N. Y., Nov. 8, 1879. 
Mr. H. M. Benjamin, Milwaukee, Wis., to H. C. Roberts & Co. Dr 
Payments to be made in New York city funds. Terms cash. 


To coal unpaid for as follows, being the difference of the original 
bill lad’g and the amount you paid us. 


1876. 
April 28 | To shortage, Nellie Wilder -..--. .--- $1 10 $5 45 $8 17 
May 4 oi PO a rar ‘ 1 05 5 20 6 50 
July 3 ‘“ i 11 00 5 20 57 20 
. 3 ‘6 ————— eo 10 00 5 40 54 00 
20 os Cy Sh, cen cena 11 00 5 51 58 30 
oe 3 . i : 6 15 5 85 89 49 
Aug. 19 a GA BEIRGT cnne encase couse 6 16 5 35 36 38 
a es i 4 00 4 35 | 17 40 
6s 17 es a 10 12 6 15 65 19 
17 ! ea CE Rr mre 7 11 » 85 44 17 
Sep. 6 es NE ET ES EO o 15 o 95 14 8] 
Oct. & se Be Be BO cee ents moe 9 10 4 05 38 47 
ss 18 7 I 9 Ol » OO 15 Bd 
sé Ls oo ceils tails $+ O4 $ 75 19 95 
Nov. 38 sé I 7 8 15 5 15 19 3 
eee) v4 i aa , 10 09 5 40 56 43 
ey oe a 6 00 ® 15 80 90 
11 i a aa os ne meee 36 OO o> 15 186 69 


Saveland__ —- 


$919 16 


a 


44 


ee 


81 
1877. 
May 1 


‘ 94 
‘OR 
sé 30 
June 22 


July 7 


“« 1 
. 2 
ié yA | 
“ =O 


ss yy 
+) 
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‘ 
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’ 
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Sept. 12 
' 1] 
6 13 


Sept. 24 


C. ROBERTS ET 
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G. G. Houghton ._- 


G. C. Trumpff._- 
I sci acaliicsatciel simeiai 


—— ee ee ee ee cee ee 


—— eee ee ee ee ee 


a Se 
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418 
f 10 
6 16 
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7 16 
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To shortage, G. G. Houghton. 
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To invoice rendered 
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Exuisit No. 17. 


' Also marked 33 in case. 
Statement of Iron Account Due. 
Rocuester, N. Y., Sept. 24, 1879. 
H. M. Benjamin, Esq., Milwaukee, in account with H. C. Roberts & 
os Co., Dr. 
mm. % : ) 
lo invoice rendered : 
Jan. 20. Tv 6427% No. 1 iron, 17.00......-..-.~-- 117 02 
83 Jan. 2d. TO Sette BO. S WOR, 16.00...cccuccecess WG 
149 14 
Sent. 14. To interest BS 26 ...60ne cnn ne nao onnin eamind 2 49 
Am't — — —— << ee ee me me ee ee ee eee mee meee ee eee ee eee ee ee ee eee Ss] »] bo 
Above find statement of account, for which please remit if correct, 
and oblige, 
Yours respectfully, iH. C. ROBERTS & CO. 
“~ 
: Statement of Coal Account Due. 


RocHester, N. Y.. Sept. 24, 1879. 


H. M. Benjamin, Esq., Milwaukee, in account with H. C. Roberts & 


Co., Dr. 
1S79. 
April 16. To invoice rendered _..--- ~~ seinen ceclaidiiiiiea ial 625 77 
es, OR. Se I re iit cc cece cnewiinneen 19 59 


Above find statement of account, for which please remit if correct, 
and oblige, 
Yours respectfully, H. C. ROBERTS & CO. 


Exuipit No. 18. 


MILWAUKEE, June 16, 1879. 
H. C. Roberts & Co., 17 Power’s Block. 

American arrived Thursday night. Cargo part discharged on 
receipt of your message. Wili secure board of trade weigher for 
balance. 


H. M. BENJAMIN. 
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84 Exuipit No. 19. 


MILWAUKEE, WIs., June 23, 1879. 
Messrs. H. C. Roberts & Co., Rochester, N. Y. 

Gents: I have had the cargo of iron and coal weighed out and 
the result is as follows: Pig-iron weighs 2525720 tons; take off 
28 tb sandage to the ton and it makes it 248}23 2 tons. The coal 
weighs out 247527 tons ; consequently overruns 2}375 tons. 

Will you please and inform me if the above Is satisfactory, so that I 
can send you settlement for same? Awaiting your reply, I am, 
gents, 


Yours respectfully, H. M. BENJAMIN. 
ExuIBit No. 20. 


RocHEstTeR, N. Y., Jan. 3, 1879. 
H. M. Benjamin, Esq., Milwaukee: 

D’k Str: Enclosed find statement of iron shipped you during 
1878, with the exception of the ten tons of No. 2 shipped you Aug. 
20th. We are prepared to furnish you sworn evidence that you 
have had all the iron billed vou, so that without doubt you have 
made a mistake. The 10 tons No. 2 was left on the wharf several 
days and we have reason to think that some few pigs were stolen. 
All the balance was weighed direct onto the vessel. We have sold 
and shipped a good many thousand tons and have not (you being 
the only exception) had any claim for shortage, and it does not 
stand to reason that our weigher and all the balance of our custom- 

ers are wrong in their weights and you alone are right, and 
So we positively refuse to allow any shortage outside of the 10 

tons No. 2,and we ure confident, if you examine into the 
matter, that you will find us correct. We will make draft at sight 
on you to-morrow for $371.90. This is the balance of amount you 
report as being sold to June Ist as to the balance on hand and the 
cargo of schooner America. We want an immediate settlement as 
per our figures, and unless we receive a favorable reply by the end 
of this week we will send a man to receive the cargo and the balance 
you have on hand, as we will not allow you to let our draft go to 
protest When you have more than enough of our property in your 
hands to cover it. 


Yours, etce., H. C. ROBERTS & CO. 


Exuisit No. 21. 
MILWAUKEE, June 2, ’79. 
Messrs. H. C. Roberts & Co., Rochester, N. Y. 

Gents: Your telegram and bill of lading and bill of coal is to 
hand. Now, as regards the coal, 1 will say that I will take it, but 
not at $2.75 per net ton at Buffalo. I shall want 25 cents per ton 
off from that price. I write this so that we may not have any mis- 
understanding as to the price of the coal hereafter; so you will 
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please and send mea corrected bill. You forgot to put the 250 tons 
iron on the bill of lading, I find. Have not been East yet. When 
| go down will call and see you. 

Please answer by return mail, and oblige, 

Yours respectfully, H. M. BENJAMIN. 
86 Exuipit No. 22. 
MILWAUKEE, June 6, 1879. 
Messrs. H. C. Roberts & Co., Rochester, N. Y.: 

Your favor of the 3d, with statement of iron account, is at hand. 
Mr. Benjamin is at present down East, and will undoubtedly call on 
you. Your draft for $379.15 will be protected when presented. 

We remain, yours truly, H. M. BENJAMIN, 
SCHWIND. 
EXHIBIT No. 23. 
Rocuester, N. Y., June 6, 1879. 
H. M. Benjamin, Esq., Milwaukee, Wis. 

Dear Str: Your favor of the 2d is at hand, stating that you will 
not receive the coal except at 25 cents off. Unless you take the coal 
at the bill price at $2.75 net and the iron as per our letter of the 
3d, do not touch either the coal or iron. 

We are fully aware of the market rates, and will gladly take the 
cargo ourselves. 

Yours, H. C. ROBERTS & CO. 
ExuHisit No. 24. 
H. M. Benjamin, Esq., Milwaukee, Wis. 

Dear Sir: Your favor of the 2d is at hand. We cannot under- 
stand why you should insist on us giving you 252 tons of iron for 
250. You must see that there is no waste on Charlotte iron. 
The iron is handled five times before it was weighed, so that 
any loose sand would have entirely come off. Again, you 
wrote us that thisiron (the No.2) youlhad sold. Is there any reason 
that you should order this customer 202 tons for 200? You must 
know that this is not business, and we cannotallow yourclaim. We 
would like to settle up the old commission account. We are confi- 
dent that you are not entitled to the shortages you claim, and that 
if you will examine into it you will find that our invoice weights 
were correct ; that your sales would prove it. Please attend to this 
at once. 

We will make you a proposition for anthracite coal the latter part 
of this week. 

Yours, ete., H. C. ROBERTS & CO. 


o4 


Exuipit No. 25. 
MILWAUKEE, Wis., July 19, 1879. 
To H. C. Roberts & Co., 17 Powers Block : 
Please answer by telegram quick. Customer waiting for answer. 


H. M. BENJAMIN. 
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Exnisit No. 263. 
RocueEsteR, N. Y., Feb. 26, 1879. 
H. M. Benjamin, Esq. 


Dear Sir: Your favor 17th duly received. We cannot ac- 
cept the note $112.73 in settlement, and again return same 

88 to you. We would prefer to let the matter rest until we can 
see you personally, as we think it can then be arranged more 
satisfactorily to both of us. Your favor 24th at hand and will have 


attention. 
Yours truly, H. C. ROBERTS & COQ. 
89 U.S. Cireuit Court, North. Dist. of N. Y. 


Henry M. BENJAMIN vs. Henry C. Roperts ef ail. 


I hereby. certify that the annexed contains the evidence, excep- 


tions, &e., in the above action as settled before me & order it filed 
in the U.S. clerk’s office. 


WARD HUNT, Jr., Referee. 


(Indorsed :) Case and exceptions. . Filed August 26, 1884. Wil- 
liam $S. Doolittle, clerk. 


90 U.S. Cireuit Court, North. Dist. of N. Y. 
Henry M. BenJAMIN vs. Henry C. Rosperrts e al. 


It is hereby stipulated and agreed that the case and exceptions 
settled by the referee and used on the motion for a new trial contain 
the evidence and exceptions which, with the judgment-roll, con- 
stitute the record in the above action. 

July 9, 1884. 

J. B. PERKINS, 
Def ’ts’ Att'y. 
HALE & BULKLEY, 
PUff’s Alt’ys. 

(Indorsed:) Stipulation. Filed August 26, 1884. William S. 
Doolittle, clerk. 

9] United States Circuit Court, Northern District of New York. 
Henry M. BENJAMIN against Henry '‘C. Roperts et al. 

James Breck Perkins, for the motion; Matthew Hale, opnosed. 
Coxk, J.: 

[ have carefully examined all of the papers submitted on this 
motion, and have reached the conclusion that no error was com- 


mitted by the referee which will warrant the court in setting aside 
his decision. ‘The motion for a new trial is, therefore, denied. 


(Indorsed:) Memo. of decision. Filed May 23, 1884. Wm. 5S. 
Doolittle, clerk. 


pre er 
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92 United States Circuit Court, Northern District of New York. 


Henry M. BENJAMIN 
vs. 
Henry C. Roperts and ARCHIBALD S. CLARKE. 


To the judges of the circuit court for the northern district of New 

York: 

Henry C. Roberts and Archibald 8S. Clarke, defendants in the 
above action, hereby petition your honor to allow a writ of error to 
issue to the Supreme Court of the United States to reverse a certain 
judgment entered in this court June 3rd, 1884, in favor of the plain- 
tiff and against the defendants, for $6,855.90, and they say that in 
the record and proceedings there is manifest error, in this, to wit, 
that the court erroneously held that the contract upon which the 
action was brought was valid, whereas in truth the same was void 
for uncertainty. 

That the court erroneously held there was a breach of the said 
contract. 

That the court erroneously disallowed the defendants the sum of 
$1,926.27 due them from the plaintiff for coal sold and delivered 
and wrongfully retained by the plaintiff. 

That the court erroneously allowed a recovery on 
tons of iron, whereas, 11 any recovery was allowed, it should not have 

been on more than two hundred hity tons of iron. 
Ud That the court erroneously held that the plaintiff could re- 
cover from damages on the basis of the market price for No- 
vember, 1879, whereas any recovery could only be based on the 
market price in Septem ber, ‘ sD, or prior the \reto. 

That the court erroneously allowed improper evidence for the 
plaintiff and refused to receive proper evidence for the defendants. 

That the court erroneously allowed judgment for the plaintiff and 
against the defendants, as appears by the record aforesaid, wherea: 


by the law of the land the said judgment should have been in favor 


of the defendants and against the plaintiff. 

Wherefore they pray that the judgment aforesaid may be reversed, 
annulled, and altogether held for nothing, and that they may be re- 
stored to all things which they have lost by occasion of said judg- 


four hundred 


ment, Xe. 
JAMES BRECK PERKINS, 


Attorney for Plaintitis in Error. 


(Indorsed :) Benjamin vs. Roberts. Petition. Filed Jun- 20, 1884. 
Wm. 8S. Doolittle, clerk. Writ of error allowed; bond to be given in 
penalty of $10,000. June 16th, 1884. Wm. J. Wallace. 


O4 Know all men by these presents that we, Julia E. Roberts 

and George B. Smith, of Rochester, New York, are held and 
firmly bound unto Henry M. Benjamin, of Milwaukee, Wisconsin, 
in the sum of ten thousand dollars, to be paid to the said Benjamin, 


7—120 
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or his certain attorney, executors, administrators, or assigns; for 
which payment, well and truly to be made, we bind ourselves, our 
heirs, executors, and administrators, jointly and severally, firmly by 
these presents. 

Sealed with our seals and dated this 11th day of June, in the year 
of our Lord one thousand eight hundred and eighty-four. 

Whereas, lately at a session of the circuit court of the United 
States for the northern district of New York, in a suit pending In 
said court between: Henry M. Benjamin, plaintiff, and Henry C. 
Roberts and Archibald 8. Clarke, defendants, a final judgment was 
rendered against the said defendants, and the said defendants being 
about to prosecute a writ of error from the said circuit court to the 
Supreme Court of the United States: 

Now, the condition of this obligation is such that if the said 
Henry C. Roberts and Archibald 8. Clarke shall prosecute said writ 
of error to effect and answer all damages and costs if they fail to 
make their plea good, then the obligation shall be void; else to re- 
main in full force and virtue. 

JULIA E. ROBERTS. [seat. 
GEO. B. SMITH. —, 


95 STATE OF New YORK, 
) , y y . 
( uly oj Ro heste r ( ounty 7) | Monvoe, } 


5s. 


On this 12th day of June, 1884, before me personally appeared 
Julia I. Roberts and George b. Smnith, to me known to be the same 
persons described in and who executed the above instrument, and 
severally acknowledged that they executed the same. 

JOSEPH 8S. HUNN, 
Notary Public in & for Monroe Co., N. v. 


STaTE OF New YOrK, ) 
City of Rochester, County of Monyvroe. J 


PS Ss my 


George Lb. Smith, being duly sworn, says he is a resident and free- 
holder of the county of Monroe and State of New York; that he is 
worth in property not exempt from levy and sale on execution the 
sum of twenty thousand dollars over and above all debts and liabil- 
ities which he owes or has incurred. 

GEO. B. SMITH. 

Sworn to before me June 12th, 1884. 

iis Gl JOSEPH S. HUNN, 
Notary Public in and for Monroe Co., _ 2: 


STATE OF NEW YORK, Pee 
City of Rochester, County of Monroe, | a 
Julia E. Roberts, being duly sworn, says she is a resident and 
freeholder of the county of Monroe and State of New York; 
96 that she is worth in property not exempt from levy and sale 
on execution the sum of twenty thousand dollars over and 
above all debts and liabilities which she owes or has incurred. 


JULIA E. ROBERTS. 


y 
| 
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\ 
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Sworn to before me June 12th, 1884. 
[L. s.] JOSEPH S. HUNN, 
Notary Public in A for Monroe Co., N. i 


(Indorsed:) Law. 2409. Benjamin vs. Roberts. Bond. Filed 
Jun- 20,1884. Wm.S8S. Doolittle, clerk. 


Within bond approved June 16th, 1884, subject to justification of 
sureties if required, 


WM. J. WALLACE. 


97 Un1TeEp STATES OF AMERICA, 88: 


The President of the United States to the honorable the judges of 
the circuit court of the United States for the northern district of 
New York, Greeting: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said cireuit court before you, 
between Henry M. Benjamin, plaintiff, and Henry C. Roberts and 
Archibald S. Clarke, defendants, a manifest error hath happened, to 
‘ the great damage of the said defendants, as by their complaint ap- 
pears, we, being willing that error, if any hath been, should be duly 
corrected and full and speedy justice done to the parties aforesaid in 


ee 
~ 


this behalf, do command you, if judgment be therein given, that 
then under your seal, distinctly and openly, you send the 
98 record and proceedings aforesaid, with all things concerning 


the same, to the Supreme Court of the United States, together 
with this writ, so that you have the same at Washington on the 
second Monday of October next, in the said Supreme Court to be 
then and there held, that, the record and proceedings afovesaid 
being inspected, the said Supreme Court may cause further to be 
done therein to correct that error what of right and according to 
the laws and customs of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief‘'Justice of the 
said Supreme Court, the 16th day of June, in the year of our Lord 
one thousand eight hundred and eighty-four. 

[Seal of the U. 8S. Circuit Court, Northern District N. Y.] 


W. 8. DOOLITTLE, Clerk. 


+ 

4 
\ 

A 


Allowed by— 
- WM. J. WALLACE, 
Cireuit Judge. 


99 Tue Unitrep STATES OF AMERICA: 


To Henry M. Benjamin, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the circuit court of the United States for the 
northern district of New York, wherein Henry C. Roberts and Archi- 
bald S. Clarke are plaintiffs in error and you are defendant in error, 
to show cause, if any there be, why judgment rendered against the 
said plaintiffs in error, as in the said writ of error mentioned, should 
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or his certain attorney, executors, administrators, or assigns; for 
which payment, well and truly to be made, we bind ourselves, our 
heirs, executors, and administrators, jointly and sevet rally, firmly by 
these presents. 

Sealed with our seals and dated this 11th day of June, in the year 
of our Lord one thousand eight hundred and eighty-four. 

Whereas, lately at a session of the circuit court of the United 
States for the northern district of New York, in a suit pending in 

said court between Henry M. Benjamin, plaintiff, and Henry C. 
Roberts and Archibald 8. Clarke, defendants, a final judgment was 
rendered against the said defendants, and the said defendants being 
about to prosecute a writ of error from the said circuit court to.the 
Supreme Court of the United States: 

Now, the condition of this obligation is such that if the said 
Henry C. Roberts and Archibald 8. Clarke shall prosecute said writ 
of error to effect and answer all dam: ages and costs if they fail to 
make their plea good, then the obligation shall be void; else to re- 
main in full force and virtue. 

JULIA E. ROBERTS. [sear 
GEO. B. SMITH. nary 


oe 


5 STATE OF NEW YORK, 
City of Rocheste r County of Monroe, } 


~ 


88 ; 


On this 12th day of June, 1884, before me personally appeared 
Julia EE. Roberts and George B. Sinith, to me known to be the same 
persons described in and who executed the above instrument, and 
severally acknowledged that they executed the same. 

JOSEPH S. HUNN 
Notary Public in & for Monroe Co., N. Y. 


STATE OF New YORK, ) 
City of Rochester, County of Monroe, | 


io * 
ae . 


George B. Smith, being duly sworn, says he is a resident and free- 
holder of the county of Monroe and State of New York; that he is 
worth in property not exempt from levy and sale on execution the 
sum of twenty thousand dollars over and above all debts and liabil- 
ities which he owes or has incurred. 

GEO. B. SMITH. 

Sworn to before me June 12th, 1884. 

ras JOSEPH 8S. HUNN, 
Notary Public in and for Monroe Co., RN. I. 


STATE OF New YORK, | 
City of Rochester, County of Monroe, | 
Julia E. Roberts, being duly’ sworn, says she is a resident and 
freeholder of the county of Monroe and State of New York; 
96 that she is worth in property not exempt from levy and sale 
on execution the sum of twenty thousand dollars over and 
above all debts and liabilities which she owes or has incurred. 


JULIA E. ROBERTS. 


a 


oe 
© 
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Sworn to before me June 12th, 1884. 
[L. s.] JOSEPH S. HUNN, 
Notary Public in & for Monroe Co., N. 7. 


(Indorsed:) Law. 2409. Benjamin vs. Roberts. Bond. Filed 
Jun- 20, 1884. Wm. 5S. Doolittle, clerk. 


} 


Within bond approved June 16th, 1884, subject to justification of 
sureties if required, 
WM. J. WALLACE. 


97 Unirep STATES OF AMERICA, 88: 


The President of the United States to the honorable the judges of 
the circuit court of the United States for the northern district of 
New York, Greeting: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said cireuit court before you, 
between Henry M. Benjamin, plaintiff, and Henry C. Roberts and 
Archibald S. Clarke, defendants, a manifest error hath happened, to 
the great damage of the said defendants, as by their complaint ap- 
pears, we, being willing that error, if any hath been, should be duly 
corrected and full and speedy justice done to the parties aforesaid in 
this behalf, do command you, if judgment be therein given, that 

then under your seal, distinctly and openly, you send the 

YS record and proceedings aforesaid, with all things concerning 

the same, to the Supreme Court of the United States, together 
with this writ, so that you have the same at Washington on the 
second Monday of October next, in the said Supreme Court to be 
then and there held, that, the record and proceedings afovesaid 
being inspected, the said Supreme Court may cause further to be 
done therein to correct that error what of right and according to 
the laws and customs of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the 16th day of June, in the year of our Lord 
one thousand eight hundred and eighty-four. 

[Seal of the U. 8. Circuit Court, Northern District N. Y.] 
W. 5S. DOOLITTLE, Clerk. 

Allowed by— 

WM. J. WALLACE, 

Circuit Judge. 


99 Tue Unitrep STATES OF AMERICA: 


To Henry M. Benjamin, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the circuit court of the United States for the 
northern district of New York, wherein Henry C. Roberts and Archi- 
bald S. Clarke are plaintiffs in error and vou are defendant in error, 
to show cause, if any there be, why judgment rendered against the 
said plaintiffs in error, as in the said writ of error mentioned, should 
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not be corrected and why speedy justice should not be done to the 
parties in that behalf. 
Witness the Honorable William J. Wallace, judge of the circuit 
court for the northern district of New York, this 16th day of 
100s June, 1884. 


WM. J. WALLACE. 


[Endorsed:] 2409. Due service of the within citation is hereby 
admitted this 25rd day of June, 1884. H. M. Benjamin, by Hale & 
Bulkley, his att’ys. 


101 UwnitTep Srates or AMERICA, 
Northern District of New York, ) an 


fi William 8S. Doolittle, clerk of the cireuit court of the United 
States of America for the northern district of New York, in the see- 
ond circuit, do hereby certify that the foregoing pages, numbered 
from 1 to 101, inclusive, contain a true and complete transcript of 
the record and proceedings had in said court in the case of Henry 
M. Benjamin against Henry C. Roberts and Archibald 8S. Clark as 
the same remain of record and on file in said office. 

In testimony whereof I have caused the seal of the said court vo be 
hereunto affixed, at the city of Utica,in the northern district of New 
York, in the second circuit, this 28th day of August, in the year of 
our Lord one thousand eight hundred and eighty-four, and of the 
[Independence of the said United Siates the one hundred and ninth, 

[Seal of the U.S. Circuit Court, Northern District N. Y.] 


W. S. DOOLITTLE, Clerk. 
102 United States Supreme Court. 


Henry C. Roperts and ArcuIBatp 8S. CLarKeE,'Plaintiffs in Error, 
Us 


Hlexry M. Bengsamin. Defendant in Error. 


And now come the plaintiffs in error, by J. B. Perkins, their at- 
torney, and say that in the record of the proceedings herein there is 
manifest error, in this, to wit: 

That the court below erroneously held that the contract upon 
which the action was brought was valid, whereas in truth the same 
was void for uncertainty. 

That the court erroneously held there was a breach of the said 
contract. ) 
That the court erroneously disallowed the defendants the 
103 sum of $1,926.27, due them from the plaintiff for coal sold 

and delivered, and wrongfully retaired by the plaintiff. 

That the court erroneously allowed a recovery on four hundred 
tons of iron, whereas if any recovery was allowed it should not have 
been on more than two hundred fifty tons of iron. 

That the court erroneously held that the plaintiff could recover 
for damages on the basis of the market price for November, 1879, 
whereas any recovery could only be based on the market price in 
September, 1879, or prior thereto. 
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That the court erroneously allowed improper evidence for the 
plaintiff and refused to receive proper evidence for the defendants. 
That the court erroneously allowed judgment for the plaintiff and 
against the defendants, as appears by the record aforesaid, 
104. +~whereas by the law of the land the said judgment should have 
been in favor of the defendants and against the plaintiff. 
Wherefore they pray that the judgment aforesaid may be reversed, 
annulled, and altogether held for nothing, and that they may be 
restored to all things which they have lost by occasion of said jud 
ment, We. 


(Ty. 
a 


JAMES BRECK PERKINS, 
Attorney for Plaintiffs in Error. 


LOS [Endorsed :] U. S. Supreme Court. Henry C. Roberts et 
al., pl’fis in error, vs. Henry M. Benjamin, def’t in error. <As- 

signment of error. James Breck Perkins, att’y for pl’ffs in error. 

| Endorsed :] Supreme Court U.35., 1884, October term. No. 1106. 
Henry C. Roberts e¢ al., pl’ffs in error, vs. Henry M. Benjamin. As- 
slignment of error. 

[Stamped :] OfficeSupreme Court U.S. Filed Oct. 20,1884. James 
H. McKenney, clerk. 


LU6 Joinder in Krror. 
Supreme Court of the United States. 


Henry M. Bensamin, Defendant in Error, 
against 
Henry C. Roperts and ARCHIBALD 8S. CLARKE, Plaintiffs in Error. 


And afterwards, to wit, Ol] the second Monday of ¢ ctober. in the 
year, 1884, the said defendant is error, by Matthew Hale, his attor- 
ney, freely comes into court and says that there is no error in the 
record or proceedings aforesaid, or in the giving of judgment afore- 
said, and he prays that the said Supreme Court of judicature, before 
the justice thereof now here, may proceed to examine as well the 
record and proceedings aforesaid as the matters aforesaid above as- 
signed for error, and that the judgment aforesaid, in form aforesaid 
given, may be in all things affirmed. 

MATTHEW HALE, 


Attorney for De fendant in Error. 


L107 | Endorsed :| Supreme Court of the United States. Henrv 
M. Benjamin, defendant in error, against Henry C. Roberts 

and Archibald S. Clarke, plaintiffs in error. Joinderin error. Mat- 
thew Hale, att’y for def’t in error, 25 North Pear! street, Albany, N.Y. 

[Endorsed :] Supreme Court U.S., 1884, October term. No. 1106. 
Henry C. Roberts et at., pl’ffs in err-, vs. Henry M. Benjamin. Joinder 
in error. 

[Stamped :] Office Supreme Court U. 5S. Fil d Oct. 27, 1884. 
James H. McKenney, clerk. 

Endorsed on cover: N. New York C.C. U.S. No. 120. Henry 
©. Roberts and Archibald 8S. Clarke, plaintiffs in error, vs. Henry M. 
Benjamin. Filed 17th October, 1884. 
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HENRY C. ROBERTS ann ARCHIBALD S. 
CLARKE, 
Plainttffs MY. krror. 
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HENRY M. BENJAMIN, 
Defendant in Error. 


BRIEF FOR PLAINTIFFS IN ERROR. | 


This case comes here on a writ of error to the Circuit 
Court of the United States for the Northern District of 
New York. 

The plaintiffs in error were defendants in the action 
below. The action was brought by the defendant in 
error for the breach of an alleged contract for the deliv- 
ery of iron. 


The defendants below claimed that no valid contract 
was made, and that if any was made, they were excused, 
by reasun of certain acts of the plaintiff, from perform 
’ ance. They also put in a counter-claim, and a serious 
question arose as to the measure of damages in case the 
| defendants were held liable. 


ee * on ‘— aie oa ’ = we 
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The Case Was referred to Ward Ilunt. J I’. who held 
that the damages to which the plaintifl was entitled were 
the sum of $5,800, with interest from November 7, 1879. 
le allowed Sido ot the eounter-claim, and disallowed the 
balance. Judgement was entered in favor of the plaintiff 
for $6,855 ( fol. 32). A motion for a new trial was 
made before the Cireuit judge, and denied ( fol. 91). 


_ 


From the judgment thereupon entered the defendants 


sued out a writ ot error ( tole. 92.J07». 


FACTS OF THE CASE. 


The defendants below were dealers in eo1l and minn 
facturers of iron at Charlotte, N. Y. The plaintiff was a 
jobber in coal and iron at Milwaukee. On July 1, 1879, 
he owed them SOH25 for coal and S117 for iron. (find- 
ings, Fol. 25’, He had purchased eoal of them in 1876 
and 1878, upon which he had claimed shortages, which 
had been allowed by the defendants, who believed them 
to be eorrect, To the amount of S1.926.75 ( fols. OHS. AV, 
82). 

On July 17, 1879, Benjamin sent the defendants a tel- 


egram asking their lowest prices for 400 tons, number 2 


and 400 tons number 1] iron. or one Cargo of each. deliv 


ered afloat at Milwaukee. 


a | | } : 6s > :; , 

On July 19th he telegraphed again ** Please answer my) 

telegrain ; customer Walting for answer. On July 23, 
} ] ‘ ; 2 ,] ] o | ii 

the defendants answered that they would deliver a Cargo 


. 
of number one iron at $19.50, and would ship it about 
the first of September. On July 25, Benjamin accepted 
this otter ( fols. a 4 / : The iron was to be shipped 
by boat from Charlotte LO Milw lukee by the Welland 


‘ } } : ee . ; 
Can Li. and Lie usual bine Tor the trip was Ten days ( fol. 


he size of a cargo of iron going by this route varied 


from 2) fo 6800) rons ( TFoler. bw Put Ao), The defend- 
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ants manufactured over 90 


they did not deliver any to the plaintiff 


Qn August 15, thev notified him of 
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old matters straightened up ; 
To this he answered that he wanted his 
he would endeavor to settle thi 
east. (fic. 4). 

(on September De Benjamin wrote 
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owed them for iron and coal. and said thev wished these 


ed 


(Lc. 7, fol. 74) lle promises lh this ter tosend a set 
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hiement oF the old ron aecount nm a V days Loris 
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after this, and in the early part OT Clnoer, Bet anne 
came To loch ster Tor the purpose « Yeting the 1rol 
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lhe defendants refused to deliver it unless Benjamin 
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paid the full amount of the claims de against hn 
, 
He refused to do this, and made ia upon them tor 
‘ 
the iron, claiming a eargo of ny was reTuseqd 
_ . 
j Tou. HZ) 
Che defendants did notching tnor trrTnatinanswer 
; j . ] . 1 | haf ¢ 4 + ] 
to Turther tetters Trom the plant ey wrote him, 
: 
} ove oat . } | . pent > 
Qctober 22. saving that thev would no mmpromise the 
. ‘ 

. ] ‘ ] ; Be . . ; 
matter, and that they would sliup ron uniess they 
. ' } ° ‘ } 
received pay torthe amoune Clal i to be dune the : 

: | : | ] 7 < (pe) } i 
including tne siortave, ol Si oy ich) had been 
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HM pProperis charged aValnist tiuiell i> trig Phe 
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" ,* } 4 } | 
Bena nin did no iecedt » | f } sr dpel ©) a 
}) ~ ete rake a 1T) ‘el pte noe] 
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| Tne meantiin [ re fad . A | rainary 
speculation in iron In August Si per ton a 
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the month the rise in iron became stil sharpel re ae 
, , = :, ; aa 4 
rices continued Capricious nd Uncerval iz gi}, All 


Huctnated wildly. By November the price at Chicago 
and Milwaukee had reached $54 per ton. By the next 
April the price had again fallen some $10 a ton ( fol. 38), 
and it fell to nearly the price that had obtained in the 
summer of 1879. The defendants claimed that if their 
position that they were not bound to ship the iron unless 
Benjamin paid them what he owed them was not well taken, 
then there was a breach of contract shortly after the first 
of September, when Benjamin made his demand, and it 
was refused (fol. 67). At that time the market price 
of iron at Chicago and Milwaukee was from $22 to $24. 
(fol. 40). The referee, however, took the 7th of Novem- 
ber, when the defendant’s last letter was written, as the 
time of the breach. Iron had advanced $10 a ton and by 
adopting this date, the plaintiff recovered $4,000 more 
than he otherwise would have, and made a large specu- 


lative profit. 


The referee also held, that the defendants were conelud- 
ed as to the shortages of coal, and were not entitled to 


- 


their counter claim of $1,926 ( fol. 24, 24). 


ASSIGNMENT OF ERRORS. 


The Court erred: 


First.—In that it held the contract on which the action 
was brought to be valid, whereas the same was void for 
uncertainty. 

Second. —In that it disallowed the defendants the sum 
of $1,926 due them from the plaintiff for eoal sold and 
delivered, and wrongfully retained by the plaintiff. 

Third.—In that it allowed damages on 400 tons of iron, 
whereas, if any recovery was allowed, it should have been 
on only 250 tons ot iron. 

Fourth.—In that it erroneously held that there was 
any breach of the contract. 
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Second. 


The amount on which any recovery could be had 
was only 250 tons, and the referee erred in allowing 
damages on 400 tons. 


This follows as a result of the facets stated in the 
first point, assuming that notwithstanding these 
the court should hold that there was a valid con- 
tract. 
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Third. 


The referee erred in taking the market price of 
iron in November as the measure of damages, in- 
stead of the market price in September, when the 
iron was to be delivered and wien the b-eaca of 
the contract occurred. 


The iron was to be shipped as soon as manufac 
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1e7s of July 23 and 28, Fols. 3 and 1) 

The defendants manufactured sufficient iron to 
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(See fr. 3. fols. 72, £9, 44, 36). It would have 


It) 


time the wildest Spy Cull ition in Iron ever known 
in this or any other country had taken place. The 
price of tronon the Ist of September was $19.50. 
‘Two months thereafter it had advanced CO Sot, or 
over io per cent, Kven ut the time the breach 
occured the damaces would have been $5.00 a ton, 


" ’ . * . 2 & 
or SZ.000 on 400 tons. and rhe plaintifl would have 


. . ' . > : a : 

made avery handsome profit. But, by taking 

ek : noonlari 1, leintift 

a iater date in This crazy speculation, the plat 
. : 

’ 1] a }- . {5 Fig Ca & . 

Was allowed i speculative promt OT SO.SUU, It Is 


. 
J 
; 
- 


| } ' 
to sav that he would have made no 


! writ at +i +1 } jel] . i] 
SUC? Prolt It the Won lat Penh delivered, e 


-. ‘ Seon See | ae oe Pm / 
Claimed to have orders Tor this tron TOUS. D4, 44). 
P ; he tate +] i ide wr Santen hiar | t ; } norlit 
and le States bab arter Seeprlemp “be He DOULTI 


. } . } } 1° } : 7. 8 
ron Trom other parties and qaeivered if to his Cus 
; | £ — 
Omers Tor the iron ordered Trom the defen ants 

ee 7 . * iy . ) ‘ . | , 
TOL. a4). fr he suffered anv damage, that was the 
amount of it. Ee declined to give the price for 


. ii’ 


a Tae ] } 7» ges 
VN hieh ne PUPCLaseG lth sept moer ( Fal. Jf) and 


plaintiff a profit ot ia 


per cent which he certainly 


‘ 


would not have made if the iron had heen delivered 
to him. Such a recovery ts not indemnity, but 
speculation. lt is just sHelh | recovery as Is COll- 
demned by the New York Court of Appeals in 


Baker US, Drake. jd lV. Ps Ai and It) Prhanhy 


analogous Cases. [t is supposing that the plaintifl 
would have profited bv wild sveculation.:and wit! 

tiie nave pronted ')\ Viid Dp Wiantion.,. ale Wit!) 
infinite wisdom would have \\ ite q until he eould 
unload his roods ef an enormous profit. Phe 
very considerable rise by the early part of Septem 


ded an unusua 


ber would have vie profit, and al] 


the plaintiff would have made had the eontract 
been fulfilled. He cannot ask to be putin any 


hetter position. 


’ ’ 7 


- fee / | " ’ y ; + ‘ +) 7 An 
tions which the referee held they had no melht to 


—_ . , . ryvy 
‘ > , : " 3 i 4 ‘ ‘* 7 .. . ' 
CAACL. In this retusai they were persistent. Chey ; 
i ’ ‘ <? 
i »irgay? } ct ; ss « 3 . »») ’ ban " ? + | ° | i} if} 
rif yt cL iv (| Levi a i ALiti' fil ‘ cAlit Lilt Pecadritil ‘ 
‘ ~ 
] 
never gave them any more tine 
. ; 
ry oe *4y . , ’ , : - 
ihe }) iT? rill 1} ek } = i) iii i (if ae 1} | ea ri \ it} 
Sept . ) : | hela 
Se pPrelMnvel O44), li Was ilised, ana le tha 
é 
7 . } , 
His I E il | cit Lion Cie rT} I i Qrii if rte I's re 
} ; " ; , y) 7 ’ ' T t ' 14 1? | ;* 
GeleCHadaints SCTIL ALLer tla Cl ievV STTRIPEN po ] 
i 
4 | + | } i? . . + . 
} | 1? ° . ; 
FiSLOCC I} liis Pe isall Lt Lit) Wrote Cie , 


~ se? 
. - 
‘ * > ¢ } } ) : 
>» ' ; " " > a 
Po thi ie defendants rep on October 22nd, 
¢ y } ' ; . , s+ oe ‘ ] \ ? ] s° 
(hia bid Ltd }o ‘You etter rec | l . Roberts 
y ave ' ’ Cll iit Cli ] word that 
, ' ‘ . . ‘ ' + . 
ho ‘ mMmpro Li ist ‘\ is Lt? i l stat ii} ~ rice - cs 
' ‘ 
. 
i fully understood what ) ) We wil] 
you LiyY UNGCrsSLoOOg i itat Lis, ( Wii 
. a 
. i , 
hot entertall af lrrangement r sh pment ol ; 
: - 
, *% 
' . : } e. ; 
either iron or coal until we have pay trom you for 
i 
. ] , ° ** 
our welghts as billed. 
TI ; +54} ‘ - - ° . 2 . 
igre? ‘) , rir, ) TL are ve 
Le Pialneiit, abt LO LITM@, ACG ULCSCeE iT} Chis post 
4s 
re. ‘ +] i r 5 ' vif se +} . . - } . } 
LIOn O| Ne GeLiehnaalts, alla wit reteree Ciec it eq 


a i re ” Se 
Invoived the payments Of the shortages which 
‘ . * | iain s , . "aK PP ¢ ‘> o~ ¢ 
Benjamin Charged, and amounted to ML.1i20.i2 


Why the reteree should It vard this letter as the 


} } 4 } . . } 
nal breach Or the contract I aim unable to see, 


There Is not one iota ot e\ idence in the case of uri 


eX te nsion ot time for delivery, or of any request 


on the part of the defendants for such an ex- 


tension. if 1s. certainly, an extraordin- 


. 


ror 


‘ 


ie K 


not 


to acquiesce | 


4 
; 
’ 
; 


. 
ee 
~ 
~ 
en 


LnCce, 


‘ 


oft perform 


In 
Flill VS. Sm th. 5 8) Ve rmont . AZO, 

there was an agreement to enlarge the time for 
the performance of the contract, and the jury 
were charged that there could be no recovery ul- 
less they found such an agreement. The case of 

Hlickman US. [laynes, ’ i. LOC’. ‘al DIS, 
which was cited below, arose on altogether differ- 
ent facts, and does not bear on the questions to 


he discussed here. 


I 
hiv part Llansamlet Tin Plate Co. 16 
hguity, Lio, 
the case of Ogle vs. Vane was discussed and 
explained 


? 


In the ease in J6t/ hyuity the defendant had 
failed to deliver iron at the time specified in his 
contract. After the time for delivery, the plain 
tiff kept asking for iron. and the defendant made 
some Offer of part fulfillment. The plaintiff fore- 
bore bringing alll action and acquiesced in the 
delay until the defendant failed. The claim for 
damages was then presented, and it was held that 
the measure of damages was the price of the iron 
when it was to be delivered under the contract. 
There had been a rise in the value during the 
negotiations, but the Court refused to allow this. 
The Ogle ease was discussed but held not to be 
applicable, because in the Tin (Co. case there Was 
no request for forbearance by the vendor. — It 
appeared, also, in that case, as it appears in the 
action here, that the plaintiff had bought iron in 
the market. The Court Says : “That there was 
forbearance Onl the part of the purchasers is clear 
on the evidence. Fs [It is said on behalf 
of the trustee that the forbearance was simply an 


omission to. Insist upon the delivery ; that 


a 


;' ) 
it was very convenient, no doubt, to Mr. Voss 


. 


(the defendant) that the delivery should not 
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take puace DeCAUSE C Was ehgaged In Carrying 
out some more iucrative business: but that there 
~~ was no other forbearance than that | think that 
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is proved by the facts of the ease. An appeal 
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Ol the purchaser if the request of The vendo! 


It is submitted that this ease is a precise 


authority for the plaintitts in error. liere. also 


} ' } | ' ’ ' 
the defendants below re juested no Torbearance. 
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They Sim hy retnsed try perform exveept Ty Peal} 
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conditions to whi they were not entitled. Here, 
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a Tact to Which great attention 1s given In the case 
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purchaser trom bringing an action Immediately 


does not extend the time, so that an advance in 


the market price Ineanwihite Can be considered In 


° } 
Computing CGathages 


3 > 4 ‘* ' 
In that case naphtha was fo be delivered 


1) August, but it Was not delivered. The 


plaintiffs proved that several times prior to 


the middle of November they requested rie 


lt) 


defendants to deliver. and the latter in reply said : J 
“The articles will be along immediately.” “+ Will : 


come right along.” In the middle of Novem 


> 


ber, a final demand was made, and the defendants 
said that if the plaintiffs would wait until the a 
following Monday it would all be made right 


with them. 


The naphtha was not delivered, and the plain- 
tiffs below were allowed to recover on the basis of 
the market price in November. This Was ¥ 
reversed, and the Court held that the measure of 
damages must be the price in August, stating the 


ruie as above cited. 


This Case Is, in all respects, the same as the One 
before this Court. It fixes the law in the State of 
New York, where the contract now before the 
Court was made. If the law of the place of this 
contract is to govern, this case shows that the 


referee erred. Numerous cases in New York lay 
down the same rule. 


In 


Hewitt vs. Miller. G1 Barb... 567. 
a similar question arose, and Norton Us. Wale S Was 
followed. The case of Ogle vs. Karl Vane is 
referred to in the opinion of the Court, and the 


(Court says: ** In that case there was evidence that 


the defendants requested delay for their benefit 


to enable them to substitute other iron in place of 
that which they had contracted to deliver, but 


could not. and the pla'ntitts acquiesced in the 


request. It was a clear extension of the time of 


performance ¢g 


Norton vs. Wades is also cited and approved in 
Currie Us. White. 37 llow.. 502. 


[t is, perhaps, proper tosay that these New York 
cases were not brought to the attention of the 
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Court below: and 
is fair to assume Tt 
Vane. whieh Was |! 


arguinent, Was sup} 


The same rule t! 
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Fourth, 


The Referee erred in refusing to open the 
account between the parties, and to allow the 
defendants’ claim for $1,926.77, wrongfully charged 
them by the plaintiff for shortages on coal, which 
had no existence. 


The referee does not find that the plaintiff's 
weiglits were right or the defendants’ Wrong, Ile 
only finds that the plaintiff s claims far shortages 
having been allowed, cannot now be re-opened, 
and he deelined to tind which weights were cor- 
rect. In this view the referee did not follow the 


CUSsCS cited below, and fell into error. 


The evidence showed clearly thrat the detend- 


ants’ weights were right and the plaintiff's wrong. 


The defendants’ weights were made at the 
mines and in large quantities. The plaintiff's were 
made by barrel loads and by an ignorant and 
drunken weigher, with Incompetent assistants, who 
eould only hope to retain the business ot such al 
customer as Benjamin by having frequent short- 
ages ( fols. 52, 61, 66). 

It is curious that the one time the defendants 
insisted on a board of trade weigher, the cargo 
overran. Even then Benjamin endeavored to 
escape paying for what he got (fols. 43, 64, 
85-7). 

The correspondence at this time about the iron 
and eval shows Benjamin’s persistent endeavors to 
get the better of the defendants. (es, 18-24.) 


The evidence proving that the defendants’ 
weights were right, and that an equally accurate 
weighing at Milwaukee would have shown no 
shortage, will be found at fols. 43-6, 40, 52, 46-7. 


Phe inacenraey of plaintiff's svstem of weigh 
: if] . ’ ‘ , ; ae 7 } } 
me Wil ce Tonnd fois. O48. 06—7. Also 2Pe 


evidence of the board of trade welgher at Mul- 
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me * ' : : a ; . 
waukee as fo C roissal nad his assistants (¢ Jo. 
‘if, 1] Fr 1 : . ' " 
ear C discharved ( roOmssalyt ror (rnunkenness 


and Incompetency 


There had. ut lost, been SCeounTS stated 


between the partic 3. 


} saen ahh account ean alWAVS hye opened for 
fraud or mistake 


Champion vs. Joslyn, 44 N.Y, 653. 


: ’ ¢ | * ’ . ] ; 
It is there state G,. Der Llunt, 3. that rhougn the 
balance claimed | been actual id, tl 
ainnce Clare mad Deel actualy pred , rie 
| ; i 
account could be lpeached or eorrected. 


ay ” ) ‘yy j > 
‘ { Tlutchinson iP hs A Oy Troy. £0 if irh., 


i There the corrections were not sought to be 
made until six vears afterwards, but it was held 
the account could be opened for fraud or mistake. 
Manhattan Lo. Us. Lydig, f Johns ae ee 
Philips vs. Belden, 2 Edw. Ch., 1. 
Anthony g. Day, 5? How. Pr.. 35. 


If Benjamin knew or suspected that his 


weighers did not get the weights right, then it 


was a fraud on lis part. If he did not. then both 


plaintiff and defendants were mistaken in sup- 


posing the charges for shortages right. In either 


Case the amount due Cah now be recovered. 


There is ho el ment ¢ 


f estoppel. There Is ho 


reason why Benjamin should not pav what he 
: ; pa, 


owes. 


All the effect there eould be in these accounts 
being rendered and allowed. is to throw on the 
defendants the burden of proof of showing that 


vt) 


their weights were right and the claims for short- 
age erroneous. 
Hutchinson Os. Bk of Troy, As Parh., 


Ld 0) ,. 


The referee was bound to pass upon the ques- 
tion of fact whether these charges for shortages 
were right or wrong. He erred in_ holding 
that the defendants were concluded from opening 
the settlement they had made ( fol. 245). 


Fifth. 


The defendants were justified in their refusal to 
deliver the iron. 


The referee has found that Benjamin owed 
them over 8700 for coal and iron which they had 
sold him ( fols. 23, 24, 25). This indebtedness 
he did not pay. On the other hand, he avoided 
the question of payment, neither agreeing nor 
refusing, but postponing. (Letter of August 19, 
Ex. 4, fol. 72 ; letter of Sept. 3, Ae. 7, fol. 73), 
in which he promises settlement of the iron 
account, which promise he never fulfilled. Letter 
of Sept. 138 (Az. 10, fol. 75). In this he said he 
would be east and talk over the matters, and he 
would, no doubt, satisfactorily adjust them. It 
is a familiar rule that a party has a right to 
rescind a contract if the vendee has given the 
order not intending to pay for the goods. 

Donaldson vs. Farnell, 93 N Y., 631, and 
cases cited. 


What difference is there in principle if the 
order was made with the intent not to pay for 
some part of the goods? Jenjamin was not 
insolvent, but he made deductions unjustly for 
shortages on all goods sent him and refused to 


a a +e 


ot 
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pay them. The defendants were not bound while 
those charges were unpaid to ship further goods 
from which the plaintitf would deduet further 


shortages. 


The correspondence certainly shows that the 
plaintiff was avoiding the settlement of the bills, 
which on the trial he gave no evidence to show 
were wrong. Considering this, the defendants 


: were justified in refusing to ship the iron, and in 
4 . . . 
saying that Benjamin would not pay what he 
f owed them 


Sixth. 


Material errors were made in the reception and 
exclusion of evidence. 


ad. At folio J6 the plaintiff below was allowed 


to ask this question, * What is usually understood 


by a eargo of iron’” The auswer to this was, 


“When we speak of a cargo coming from Lake 


Ontario we expect to get from 475 to 550 tons.’ 


The defendants asked to have this answer stricken 
out. 


At Solwo 37 the plaintiff was allowed to ask, 
“What would be understood by a cargo if it were 


not specified as large or small ¢” 


Exceptions were taken to the allowance of 
these questions. They were plainly incompetent. 


The plaintiff had no right to ask a witness what 
he understood by a cargo. Nor was it competent 


to allow a witness to state what he would expect 
to get in a cargo coming from Lake Ontario. 


This evidence operated to the defendants’ pre- 
judice. It was upon such evidence that the 
referee must have based his finding that the par- 
ties understood the term “ cargo” to mean 400 
tons, while the defendants’ manager, Hopkins, 


Ap 


( fol. 48), testified that the defendants had shipped 
from Charlotte for eleven years, and sent out car- 
goes weighing only from 250 to 325 gross tons, 
because a vessel would not take as much iron as 
coal ( fol, 4S). 


The recovery on a cargo of 400 tons was almost 
double what it would have been on 250 tons, and 
the error in allowing this amount to be tixed by the 
statements of witnesses as to what they understood 
by, or expected from, a cargo entitles the plaintiffs 


in error to a new trial. 


ee was competent to show. as the plaintiffs in) 


error offered to show ( fol. ,/), that the cargoes of 
coal which they shipped to parties other than Ben- 
jamin weighed in the same manner as those sent 
him, were of the weights ealled for by the bills of 
lading. 

If the referee had received evidenee 
which would have established that, with all the 
cargoes of coal sent ont by the plaintiffs in error, 
the weights, on re-weighing, corresponded with 


om © 
< 


the bills of lading, it certainly would have been 
strong evidence that the shortages claimed by Ben- 
jamin did not occur; that his system of re-weigh- 
ing was erroneons, and that the plaintiffs in error 
were entitled to their counter-claim of $1,926, 
which Benjamin had wrongfully charged to them 


for shortages. 


Seventh. 


The judgment should be reversed, and the record 
remitted to the Circuit Court for a new trial 


JAMES BRECK PERKINS. 


For Plaintiff's mn CTTO?., 


{ 
" 


U.S. SUPREME COURT. 


HENRY C.. ROBERTS, er. aAt.. 
Pla intifts in krror. 


eS, 


HENRY M. BENJAMIN, 
Defendant in Error. 


ADDITIONAL MEMORANDUM FOR 
PLAINTIFFS IN ERROR. 


The counsel for the defendant in error is wrong in 

supposing that | ask this Court to review questions of 
} fact. Iam well aware that it does not review them. 

But in this ease there was no disputed question of 
fact, except perhaps as to the weights of coal. The only 
questions that Arise are questions of law, 

The contract was in writing. 

Its construction is a question of law. 

United states vs. Hodge, 6 Howard 279. 

If a referee makes findings of fact without any evi- 
dence to support them. this is error of law and review- 
able by al Court that does hot consider questions of fact. 

Putnam vs. LLubbeli. ao NW. J. eet 


See also on what are questions of law. 
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The defendant in error can not stand on the finding 


oe , - — 
ot the reteree, even supported by evidenee. 
i ‘ 


* The defendants did not deliver the iron, or any par 
. * | . , : , 4 el . . 
ot it, to the plaintifi on or about the time specified in the 
offer. Phen rhe measure of gamaves was the price On 


or about September 1. 


He then nas hey (The detendants} postponed the 


" : | ey ' — ‘ : + . : 1] 
execution of the contract Trom time fo time and nally 


insisted, &e.” 


Phis doesn I change the ruie, Ile has found a breael 
' : : ; : 
in September. He finds nothing else whieh under O«g/ 
, j > on , _—. is : , 
Us, Vane, or any case, authorises tiis conciusion of law 


that the measure of daniages was to be fixed bv the 

market pricéon November 7. See my third point. 
JAMES BRECK PERKINS. 
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UNITED STATES SUPREME COURT. 


ARCHIBALD 8. CLARKE, Survivor or HENRY C. 


ROBERTS, 
Plaintiff’ in Error, 


AGAINST 


HENRY M. BENJAMIN. 


BRIEF OF DEFENDANT IN ERROR. 


This case comes before this court upon writ of error from the 
Cireut Court of the United States for the Northern District of 
New York. 

The action was brought by Henry M. Benjamin against Henry 
©. Roberts and Archibald S. Clarke, partuers in business under 
the firm name of H. C. Roberts & Co., to recover damages for the 
breach of a contract for the manufacture and sale of a cargo of iron. 
The original plaintiffs in error were citizens and residents, and did 
business as partners under the firm name of H. C. Roberts & Co., 
at Rochester in the State of New York. The defendant in error 
was a citizen of Wisconsin, residing and doing business at Mil- 
waukee. The complaint may be found on pages 1, 2 and 3 of the 
printed record. An amendment to the complaint, which was made 
by stipulation, may be found on page 9, folio 17 of the record. 
The contract as set forth in the complaint was made by corre- 
spondence, and the letters constituting the contract are set forth in 
the complaint. The answer of the defendants admits the cor- 
respondence constituting the contract, but denies that the plaintiff 
was ready and willing to perform, and denies that defendants refused 
or neglected to perform on their part, but avers that they were at all 
times ready to perform “ upon the performance by the plaintiff of 
the conditions imposed upon and agreed to by him.” It claims 
that the plaintiff was indebted to the defendants in the month of 
July, 1879, and prior thereto, in the sum of $796.99, for coal and 
iron sold and delivered, and that as part of the contract for the sale 
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of iron, upon which this action was brought, it was a condition 
that plaintiff should pay to the defendants the said sum, and that 
they had requested the plaintiff to pay that sum, and offered to and 
aa were at all times ready to perform the said contract on their part, 
upon the payment to them of the sum so due them, and still are 
ready so to perform the same; but the plaintiff has at all times 
neglected and refused to pay thesaidsum. The answer also claimed 
that in the years 1876, 1877 and 1878, defendants had sold and 


delivered to the plaintiff large amounts of coal; that the plaintiff 


had received the same and claimed to have weighed it, and had 
reported various items of shortage; and that defendants, believing 
such statements, had allowed the plaintiff for such shortages at 


o 


> 


various times, various suns, amounting in all to $1,926.73; and 
the defendants claimed that the statements as to the shortage and 
weight of the coal were false and fraudulent, and that the deductions 
for such shortages were obtained by such false and fraudulent 
statements; that defendants upon ascertaining the falsity of these 
statements, demanded this sum back from plaintiff and demanded that 
he should pay the same before they would deliver the said iron, and 
that they then were and would be ready and willing to deliver, ete. 
And by the fifth and sixth counts of the answer, tle defendants 
set up a claim fcr said $1,926.78, with interest from May 1, 
1877, as a counter-claim, and asked judgment therefor against the 
plaintiff. The defendants also claimed that the plaintiff 
was indebted to the defendants for the above mentioned sum 
of $796.99, and demanded judgment therefor against the 
plaintiff as a counter-claim, in the fourth count of the answer. 
The answer did not allege that defendants had ever shipped 
or tendered a delivery of the iron, or plead any excuse or justifi- 


cation for not so doing, except the alleged refusal and neglect of 


« 


plaintiif to pay the above mentioned sums of $1,926.73 and $796.99. 
(See answer, pp. 4-6, of the Record.) The plaintiff (defendant 
in error) replied to so much of the answer as was alleged by way 


of counter-claim. and denied the same, except that lhe admitted an 


indebtedness to the defendants of the sum of $112.73, on account 


of coal purchased prior to February 27, 1879, and alleged that the 


plaintift had fully paid the defendants for all coal and iron delivered 


to plaintiff by the defendants, except the said sum of $112.73. 


(Reply, p. 7.) The issues in the action were, by written consent, 
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referred to Ward Hunt, Jr., of Utica, as sole referee to hear and 
determine the issues therein. (See stipulation, p. 9, fol. 18; order 
of reference, p. 10, fol. 19.) ‘The referee made his report, dated 
November 27, 1883, by which he found the plaintiff was entitled 
to judgment against the defendants for the sum of $6,264.12, with 
interest from the date of the report and the costs of the action. 
(See referee’s report, pp. 10-13, fols. 20-26.) Application was 
made to the Cireuit Court for a new trial, which was denied, and 
judgment was directed upon the report, pursuant thereto, with 
costs. (See order of Circuit Cvuurt, p. 14, fol. 29; judgment, 
fols. 30, 31.) 

A bill ot exceptions was made by the defendants below, a copy 
of which is printed in the record, beginuing at folio 32, page 15. 

Since the issuing of the writ of error and the filing of the return 
in this court, Henry C. Roberts, one of the original plaintiffs in 
error, has died, and the case in this court has been continued in the 
name ot Archibald 8S. Clarke, as survivor. 

The assigument of error may be found on pages 52 and 53, 
folios 102 to 105. 


POINTS OF DEFENDANT IN ERROR. 

First. Tuis Casze HAVING BEEN SUBMITTED TO THE DECISION OF A 
REFERER, UPON wHOSE Report JUDGMENT WAS RENDERED BY THE 
Circurir Court, THE ONLY QUESTION PRESENTED BY THE WRIT OF 
ERROR IS WHETHER THERE IS ANY ERROR OF LAW IN THE JUDGMENT 
RENDERED BY THE CoURT UPON THE FACTS FOUND BY THE REFEREE. 

Paine v. Cent’l Vt. R. R. Co., 118 U. S., 153, 158. 

Bond v. Dustin, 112 U. 5., 604, 606, 607 »nd cases 
there cited, 

Boogher v. Ins. Co., 103 U. 8., 90. 

Tyng v. Grinnell, 92 id., 467. 


Srconp. THE PLEADINGS AND THE FACTS FOUND BY THE REFEREE 
JUSTIFIED THE JUDGMENT RENDERED BY THE CUrrcuir Court. 
These facts, stated concisely, were substantially as follows: 
On the 28th day of July, 1879, a contract was entered into by 
telegraph and mail correspondence between Benjamin (the defendant 
in error) of the one part, and H. C. Roberts & Co., of the other part, 
whereby Roberts & Co. promised and agreed to ship to benjamin 
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a cargo of “ No. 1”’ iron, containing 400 tons, about the Ist day of 
September, 1879, or as soon as they could manufacture it, to 
be delivered afloat at Milwaukee for tlie price of nineteen dollars 
and fitty cents per ton, to be paid tor in four months after 
delivery, with interest at seven per cent after thirty days. (See 
Second and Third Findings, fol. 21.) 

This contract had no relation to or connection with any other 
dealinys between the parties, and the performance thereof by the 
defendants below was not conditioned upon the performance of 
any act on the part of the plaintiff other than as stated in the report 
of the referee. (See Fourth Finding, fol. 22.) 

The defendants did not deliver the iron or any part of it to the 
plaintiff on or about the time specified in their offer, nor did they 
deliver it as soon as they had manufactured the required amount. 
They postponed the execution of the contract from time to time, 
and finally insisted, as a condition of the delivery of the iron, that 
the plaintiff should pay certain outstanding indebtedness on other 
dealings which defendants claimed to be due them; and also that 
payment for the iron should be made upon delivery, instead of upon 
four months’ time, as had been agreed; that shipment should be 
by rail instead ot by boat as had been agreed, and in installments 
of 100 tons per month instead of one cargo of the full amount, and 
that plaintiff should pay, in addition to the contract-price, one dollar 
per ton for freight. 

Plaintiff did not comply with these conditions. The iron has 
never been delivered. At the time when the letter containing 
these conditions was sent by the defendants to the plaintiff below, 
November 7, 1879, the market value of the iron in question was 
thirty-four dollars per ton afloat in Milwaukee. (Fifth and Sixth 
Findings, fol. 22.) The report also found an indebtedness of the 
plaintiff below to the defendants of $117.02, for iron previously 
delivered to the. plaintiff by the defendants. (Seventh Finding, 
fol. 23.) And also an indebtedness of $625.77, for coal sold and 
delivered to the plaintiff by the detendants in the months of 
October and November, 1878. (Ninth Finding, fol. 24.) The 
report found the facts against the detendants elow upon their claim 
for damages by reason of shortage allowed through alleged false 
representations of plaintiff. (See Eighth Finding, fol. 23, p. 12.) 
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The sum for which judginent was directed was the balance 
remaining after deducting from the amount of damages sustained 
by the plaintiff for breach of contract by the defendants, the sums 
which were found due from the plaintiff to the defendants upon 
the previous coal and iron transactions. 

This decision was clearly right. 


1. There can be no question that the correspondence constituted 
a complete and valid contract. 


See Tayloe v. Ins. Co., 9 How., 398 
Mactier v. Frith, 6 Wend., 103, 


2. The facts found by the fifth finding of the referee ( fol. 22. 
p- 11), clearly constituted a breach of the contract by the defendants 
below. 

The postponement of the execution of the contract by them, 
from time to time, was not a final breach, having been acquiesced 
in by the plaintiff below. But the insisting upon, as a condition 
of delivery, that the plaintiff s!:iould do several things which he 
was not bound to do, and the failure and refusal to deliver the 
iron at all, constituted a plain violation of the contract. These 
illegal conditions attempted to be imposed were as follows: 


(a.) That plaintiff should pay certain outstanding indebtedness 
on other dealings, with which the contract in question was found 
by the fourth finding of the referee, to have no connection. 


(o.) That payment should be made by plaintift on delivery of 
the iron, whereas plaintiff was, by the contract, entitled to a credit 


of four months. 


(c.) That shipment should be by rail instead of boat,and in 
installments of 100 tons per month, instead of one cargo of the 
full amount, and that plaintiff should pay one dollar per ton for 
extra freight, in addition to the contract-price. 

It will be noticed that these conditions are some of them 
insisted upon by defendants below in their answer, and are the 
only grounds on which they justify their refusal and neglect to 
deliver the iron. (See answer, pages 4,5 and 6.) Indeed, the 
answer virtually admits such refusal and neglect to deliver the iron, 
and justifies it by alleging the refusal of the plaintiff to pay the 
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sums of $1,926.73 and $796.99 claimed to be due to defendants 
from him; neither of which claims, as the referee finds, had any- 
thing to do with the contract in question, and, the first of which, 
had no foundation in fact or law. 


3. The measure of damages for the breach of such a contract is 
the difference between the contract-price and the market value of 
the article at the time of the breach of contract by defendants. 


Benj. on Sales (2d Am. Ed., edited by J.C. Per- 


kins), § 870, and cases cited. 


2 Sutherland on Damages, 372, and cases cited. 


4. The damages found by the referee were based “pon and juste- 
fied by this well-settled principle. 


Tuirp. NoNE OF THE EXCEPTIONS OF PLAINTIFFS IN ERROR TO THE 
REFEREE’S FINDINGS OF FACT (see Reeord, p. 38, fol. 70), OR TO HI8 
REFUSAL TO FIND FACTS AS REQUESTED (p. 37, fols. 68, 69), PRESENT 
ANY QUESTION THAT CAN BE CONSIDERED BY THIS CouRT. 

R. 8., SS 649, 700. 

Miller vy. Life Ins. Co., 12 Wall., 285, 300, 301. 
Ryan v. Carter, 93 U. 8., 78, 81. 

U. 8. v. Dawson, 101 id., 569. 

Stanley v. Supervisors, 121 id., 535, 547, 548. 


FourtH. NoNE OF THE ASSIGNMENTS OF ERROR ARE WELL MADE. 


1. Upon the facts found there can be no question as to the 
validity of the contract ; there was no element of uncertainty in it. 
The word “cargo” did not of itself indicate the number of tons 
to be delivered; but the referee has found that the parties meant 
by ita cargo of 400 tons. (Third Finding, p. 11.) Jd certum est 
quod potest reddi certum. 


2. The question whether there was a breach of said contract was 
one of fact, and this court cannot review the decision of the court 
below thereon. ‘The facts found in the fifth finding of the ret- 
eree constitute a clear breach of the contract. Indeed, such breach 
is impliedly admitted by the answer, taken in connection with the 
facts found by the referee. 


9 


3. The facts found by the referee in his eighth finding (p. 12), 
show that there was no ground for the claim of the plaintiffs in 
error, that the sum of $1,926.27, deducted by mutual consent for 
shortages from their account against defendant in error, should be 
allowed to them. 


4. It being found as a fact that the word ‘‘ cargo,” as used in 


the contract, was understood by the parties to mean a cargo of 
400 tons (Third Finding, p. 11), no error can be predicated 
upon a recovery on this amount, especially as the answer admitted 
that a cargo of 400 tons was intended. (See second sentence in first 
count of answer, p. 4.) 


5. The referee and the court were right in holding that damages 
could be recovered on the basis of the market-price of iron in 
November, 1879. 


The referee found that the defendants (plaintiffs in error) post- 
poned the execution of the contract from time to time, and finally 
insisted as a condition of delivery that the plaintiff (defendant in 
error) should do certain things which he was not legally bound to 
do. The letter imposing these conditions was sent November 
seventh. (See Fifth and Sixth Findings, p. 11.) 

It is true that by the contract the iron was to be delivered 
“about September 1, 1879, or as soon as they could manufacture 
it.’ It is also true that the measure of damages on the breach of 
a contract of this kind is ordinarily the difference between the 
contract-price and the market value of the article at the time the 
contract is broken. But when the time is extended, or the execu- 
tion of the contract postponed by the defendant, or where the 
plaintiff has been willing to wait, at the suggestion or request or 
procurement of the defendant, the market-price is to be ascertained 
at the time of the final termination of the negotiations. 


Ogle v. Earl Vane, L. R., 2 Q. B., 275; 8. C. 
affirmed, L. R., 3 Q. B., 272. 


In the case last cited the contract was for the sale of iron to be 
delivered by the twenty-fifth of July. The defendant delivered 
none by that date, nor up to the February following. Then the 
plaintiff went into the market, and the price having arisen since 
July, he sought to recover from the defendant, as damages for his 
Z 
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breach of the contract, the difference between the contract-price 
and the market-price in February. The defendant paid into court 
sufficient to cover the difference between the contract-price and 
the market-price in July. There was parol evidence trom which 
the jury might infer that the plaintiff’s delay was at the defendant’s 
request. It was held that the plaintiff was entitled to a verdict 
for the full measure of damages. 


In the case as reported in Law Reports, 2 Queen’s Bench, 
Mr. Justice Blackburn says: 

The plaintiff was willing to wait, at the request of the defendant, 
for the defendant’s convenience, and he did wait a long time— 
until February; but if he had lost patience sooner, and refused to 
wait any longer, he would have had a right to bring his action at 
once for the breach in July. It is clearly a case of voluntary 
waiting, and not an alteration in the contract, and the length of 
time can make no difference. ( P. 283.) 


> 


In this case, as reported, Law Report, 3 Queens Bench, 272, 
Kelly, C. B., giving the opinion of the Exchequer Chamber, says : 

It would be contrary to common sense and justice, when there 
has been a series of proposals by the defendant, involving delay for 
his own benefit, and acquiescence on the part of plaintiff, that 
because there may be no binding contract varying the terms ot the 
former contract, the plaintiff is to be tied down to the strict letter 
of the rule as to the measure of damages for the non-delivery of 
the goods, and not to be entitled to the damages consequent upon 


the delay. (P. 279.) 


See also Hickman v. Haynes, L. R., 10 C. P., 598. 


A similar doctrine was held by the Supreme Court of Vermont, 
in an earlier case, in which it was held, that an agreement to 
enlarge the time stipulated for the performance of a contract requires 
no new extraneous consideration to support it; the plaintiff’s 
promise to accept performance within an enlarged time being a 
sufficient consideration to support the defendant’s promise to per- 
form within such enlarged time, and that in such case the market- 
price of the commodity at the time of the refusal to deliver it under 
the terms of the stipulation enlarging the time, and not the market 
price at the time it was to have been delivered by the original con- 
tract, governed the rule of damages. The court say in that case: 


Had the defendants refused in January to deliver the oats, and 
there had been no enlargement of the time, the plaintiff could have 
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supplied himself at the then market-price which was the same as 
he had paid the detendants; but relying, as the case shows, on the 
defendants’ delivering them along in the summer following, was, 
after the defendant’s refusal, obliged to buy at a much higher rate. 


Hill v. Smith, 34 Vt., 535, 547. 


In Newton v. Wales (3 Robertson [N. Y. Superior Ct. R.], 453), 
the suit was for the breach of a contract for the delivery of naptha 
and benzole, contracted to be delivered on the eighteenth and 
twentieth days of August. After the contract time for delivery 
had expired, and up to the 21st day of November, 1862, plaintiffs 
valled on the defendants for the oil on various occasions, to which 
the detendants uniformly replied that they expected the oil, or that 
it was coming along and would be there in a tew days. 

On the twenty-first of November, plaintiffs made a formal demand, 
and on the defendant’s failure to deliver, brought the action. 
Down to October, there had been little, if any advance in the 
market-price of the commodities sold; but on the twenty-first of 
November, the market-price had advanced. The jury found a 
verdict in favor of the plaintiffs for $3,317, based upon the market- 
price November twenty-first. The General Term affirmed the 
judgment entered on this verdict, Chief Justice Robertson in his 
Opinion saying : 

The defendants could have relieved themselves from all the con- 
sequences of a rising market by actually refusing, not merely 
neglecting, to perform the contract at the end of the twenty days, 
or by a tender of the merchandise. 

3 Robertson, 457. 


The same doctrine seems to have been held by this court in 
Douglass v. McAllister (3 Cranch, 298). 


6. The facts, as found by the referee, bring this case within the 
principle of the above authorities. 

The iron was to be shipped “about September 1, 1879, or as 
soon as they (defendants) could manufacture it.” The defendants 
did not ship as they agreed; but they postponed the execution of 
the contract, and finally, in November, deliberately violated the 
contract by imposing conditions on the plaintiff not warranted by 
the contract, which conditions are also insisted upon in the answer, 
and failed and neglected to deliver any of the iron. 
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Looking to the evidence brought before the court, by the bill of 
exceptions, the facts will be seen still more clearly to bring the case 
within the principle above set forth. On the third day of Septem- 
ber, in answer to a telegram from plaintiff, the defendants telegraph : 
“Tron not ready toship yet; doing best possible.’’ (Fol. 73, p. 39.) 
On the eleventh of September, in answer to another telegram, and 
a letter of plaintiff, they write: “ We have only got one hundred tons 
on dock towards your cargo, and we are doing all we can to get 
enough for your cargo.” (Fol. 74, p. 40.) September thirteenth, 
plaintiff writes defendants urging delivery (fol. 75, p. 41), but this 
letter is not answered. October fourth, he writes again, urging 
delivery, and offering some concessions in regard to other matters 
in controversy between them, in order to obtain the iron contracted 
for, and closing the letter’with a request for a definite answer, “ as 
neither you nor I can afford to let this matter hang along any 
longer.” (P. 41, bottom of page.) Receiving no answer to this, he 
writes again on the thirteenth (p. 42); and, on the twenty-second 
of October, defendants sent him a short letter saying that 
“ Mr. Roberts is absent,” and stating that they would not “‘ entertain 
any arrangement for shipping coal or iron until we have pay 
from you for our weights as billed.”” Nothing is said in this letter 
about fulfilling or not fulfilling the old contract for a cargo of iron. 
(Exhibit 124, p. 42.) On the seventh of November defendants 
write another letter to plaintifis, imposing the conditions referred 
to by the referee in his fifth finding, and stating that on ‘the next 
day they would prepare and forward a statement of their claim, 
and requiring him to deposit the amount of it in some bank in Mil- 
waukee, to be paid to them on full receipt by him of the iron therein 
mentioned as “ contracted for in August last,” and giving him until 
December first to examine the statement and deposit the money, 
“but no longer time.” (Exhibit No. 13, p. 42.) This was the first 
letter in which defendants refused delivery, except upon these con- 
ditions, which were not in the contract, but were attempted to be 
imposed by the defendants below. 

The “ statement ” was forwarded November eighth, and it showed 
a balance of $2,723.72, claimed to be due trom the defendants to 
the plaintiff below, $1,926.73, of which consisted of the claim to 
recover back sums allowed by defendants to plaintiff for “ shortage ” 
of coal, on the ground of alleged false representations (see answer, 
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third and fifth counts, pages 5 and 6), which claim was wholly 
unsustained by proof, and found by the referee by his eighth finding 
(p. 12) to be without foundation in fact, and by his fourth conclusion 


of law (p. 13) without foundation in law. Roberts (one of the 
original defendants) testified: ‘ I refused to deliver him (Benjamin) 
this iron until he settled his old account.” (Fol. 52, pp. 27, 28.) 
. : A more grossly inexcusable breach of contract was never proved. 


7. The referee’s report does not show that the market-price of 
iron at Milwaukee was any higher in November than in September. 
The evidence shows that in September it was from thirty to 
thirty-two dollars per ton; that it advanced in October to from 
thirty-four to thirty-six dollars, and that these prices continued 
through November and December. (P. 19.) 


Firrn. Taere ts no Grounp FoR CLaimiInc Error IN THE 
ApMI8sION oR Resection oF EvIpENcr. 


1 1. Such alleged errors cannot be considered by this court. 


Paine v. Centra] Vt. R. R. Co., 118 U. 8., 152, 158 
and ether cases cited under first point, swpra. 


2. There has been no suflicient specification or assignment of 
error under rule twenty-one. The assignment of errors does not 
indicate what rulings in this regard the plaintiff in error objects to. 


3. If the court should examine the case, no error will be found. 


(a.) The questions as to the quantity of iron contained in a 
usual cargo from Charlotte to Milwaukee were proper. (Pp. 16-18.) 
The term “cargo” did not of itself indicate how many tons were 
intended. The evidence was admissible under the familiar rule 
that where a word may have two or more meanings, extrinsic evi- 


dence is competent to show what was intended in the particular 


case. 


1 Greenlf. on Ev., § 280, and cases cited. 


In this case the court having adopted the meaning claimed by 
defendants in their answer (see second paragraph of first count of 
answer, p. 4); if error had been committed by the referee in 
admitting this evidence, it would be no ground for reversal. 


Te 


(6.) The letter of November twenty-fifth was properly received 
in evidence. (P. 20.) 

The plaintiff had testified that he put the letter in a box in his 
office, and by the custom of their business, either he or some one 


in his employ took the contents of the box to the post-office daily. 
(P. 19.) This evidence raised a presumption that ‘the letter in 
question was mailed and received. | 

Howard v. Daily, 61 N. Y., 362. 

Hetherington v. Kemp, 4 Camp., 192. 

Dana v. Kemble, 19 Pick., 112. 


As the admission of this letter by defendants did not add to the 
strength of plaintifi’s case, and no part of the referee’s report is 
based thereon, such admission, if erroneous would be no ground for 
reversal. 

No other exceptions taken to the admission or rejection of evi- 
dence, seem to call for comment. 


The judgment should be affirmed, with costs. 
December, 1887. 


MATTHEW HALE, 
ESEK COWEN, 
Of Counsel for Defendant in Error. 
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UNITED STATES SUPREME COURT. 


No. 120. 


ARCHIBALD S. CLARKE, Survivor, etc.. 
Plaintiff in Error, 


AGAINST 


HENRY M. BENJAMIN. 


SUPPLEMENTAL BRIEF OF DEFENDANT IN ERROR. 


The brief of the plaintiff in error, filed December 7, 1887, 
perhaps requires some little comment. The learned counsel seems 
to have proceeded upon the theory that this court will examine the 
evidence to ascertain whether the referee was right in his findings of 
fact. As shown under our first point (page 5 of principal brief) 
and our third point (page 8) the practice of this court does not per- 
mit such examination. The following suggestions are made in 
answer to the points made by the counsel for the plaintiff in error: 


I. In answer to the first point, that the contract was void for 
uncertainty, it is sufficient to refer to the third finding of the 
referee (page 11), which is as follows: 

“The term cargo employed in this correspondence was under- 
stood by the plaintiff and the defendants to mean a cargo of four 
hundred tons.” 

As we understand the practice, this court will not look into 
the evidence to see whether this finding (which, as has already 
been pointed out, was a finding in support of the allegation made 
in the answer, and one of which plaintiffs in error have no right 
to complain), can be sustained upon the evidence. 

It may properly be mentioned, however: 


1. That defendant’s answer states that the word cargo “ was 
understood as a load of not over four hundred tons.” (P. 4, fol. 7.) 
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2. That in the letter of plaintiffs in error, dated November 7, 
1879, they say that under certain conditions, “ we will at once com- 
mence to ship you the four hundred gross tons contracted for un 
August last as the amount of the carev.” (P. 42, fol. 78.) 

The plaintiffs in error are not at liberty now to complain of a find- 
ing that the word “cargo” meant what they said it meant in their 
letter of November seventh, as well as in their answer. 


II. In plaintiff in error’s third point, the measure of damages is 
discussed, and it is claimed that the referee erred in taking the 
market-price of iron in November as the measure of damages 
instead of the market-price in December. 

This proposition is discussed, pages 9 to 13 of our principal brief. 
Some additional authorities are cited by the counsel for the plain- 
tiff in error. The one upon which he principally relies seems to 
be Hx parte Llansamlet Tin Plate Co. L. R., 16 Equity 
Cases, 155. Reference to the report of that case will show that it 
does not at all conflict with the decision of the referee herein. The 
case of Ogle v. Ear] Vane was recognized and approved; but it 
was held not to be applicable to the case then before the court. 
In the Llansamlet Company case the contract was for 300 tons of 
iron, 150 tons of best coke bars and 150 tons of common iron black 
plate, ‘‘delivery to be twenty tons of each per month.” The 
deliveries were not duly made under the contract. There was no 
evidence of any request for the postponement of the deliveries. 
Sir James Bacon, Ch. J., in delivering the opinion of the court, 
says: “Ogle v. Earl Vane, does not, in my judgment, apply to 
this case, because that was a case of an entirecontract and an entire 
failure.’ (P. 16.) 

The case now before the court, it will be seen, was like that of 
Ogle v. Earl Vane. It was an entire contract and an entire 
failure. Inthe Llansamlet Company case, there was no proof of any 
request for forbearance. In this case the referee finds that the 
defendants (plaintiffs in error) “postponed the execution of the 
contract from time to time.’’ (Record, fol. 22.) This is equiva- 
lent to a finding that the postponement was by mutual consent. 

Looking at the evidence, if the court should do so, it will be 
found that on the eleventh of September, the defendants below 
did, in effect, ask for forbearance. They say, “we have only got 
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one hundred tons on dock, toward your order, and we are doing 
all we can to get enough for your cargo,” ete. (Exhibit No. 9, 
p. 40.) On the thirteenth of September, the plaintiff (defendant 
in error), wrote the defendants urging them to“ ship without delay 
as per order accepted.” (Exhibit No. 10, p. 41.) On the fourth 
of October he again urges shipment, showing that up to that time 
there had been no refusal to perform by the defendants. (Exhibit 
No. 11, p. 41.) If the defendant’s letter of October twenty-second 
(Exhibit No. 124, p. 41), should be regarded as a refusal, it would 
not change the result, as the price of iron then was the same as on 
the seventh of November. (See testimony of William L. Brown, 
p. 19.) But it was not a refusal. The letter did not say that they 
would not ship the iron already sold, but that they would not 
“entertain any arrangement tor shipment,” that is, would make no 
other contract. It was not until the letter of November seventh 
(Exhibit No. 13), that there was a clear breach of the contract by 
insisting, as a condition of the fulfilling their contract which was 
admitted in that letter, upon plaintiff’s doing certain things that he 
was not bound to do. 

The counsel also relies upon the case of Norton v. Wales (1 
Robertson, Super. Ct., 561). This decision was rendered by a 
divided court in December, 1863. The same case came before the 
same court again, under the name of Newton v. Wales, in Decem- 
ber, 1865, when, by a unanimous decision, the court rendered the 
opinion, from which an extract is given on page 11 of our 
principal brief. The counsel also cites the case of Hewitt v. Miller 
(61 Barb., 567). In that case there was no pretense of any exten- 
sion. There had been a breach at the fixed time, and afterwards 
negotiations for a compromise were had, which the court held did 
not extend the time at which the market-price was to be taken as 
the measure of damages. 

The case of Baker v. Drake (53 N. Y., 211), also cited by the coun- 
sel, has no bearing whatever upon this question. That was ap 
action for conversion, and the rule which had been stated ina 
former case (Markham v. Jaudon, 41 N. Y., 235), namely, that the 
plaintiff, in cases of conversion, was entitled to the highest market- 
price, from the time of the conversion to the time of trial, was 
repudiated, and the advance in the market-price from the time of 
the unlawful sale up to a reasonable time to replace it, after notice 
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ot sale, was held to afford a complete indemnity and to be the 
proper measure of damages in that class of cases. 

In Sleuter v. Wallbaum (465 III., 48), also cited by the counsel 
tor the plaintiff in error, there was no question as to the effect of 
delay at the defendunt’s request. ‘The contract in that case was to 
deliver 1,000,000 of brick, during the season of 1866, as the plain- 
tiff might request. (P. 46). The defendant requested the court 
to charge (in substance) that the difference between the market- 
price and the contract-price of the brick, at the tame of the demand 
and refusal, was the measure of damages. This was refused and 
an exception taken. (P. 45.) The court also charged, at the 
request of the plaintiff, that the proper measure of damages was 
the difference between the market and the contract-price at the 
time of such demand and refusal, “07 within a reasonable time 
thereafter for procuring such a quantity, and in finding what is a 
reasonable time that the jury might consider the state of the 
market as to scarcity of brick or otherwise,” etc. (P. 46.) This 
ruling was also excepted to, and the Supreme Court held both 
rulings erroneous, saying: “The question of how long would be 
reasonable was at least very indefinite. It might be one month, six 
months, or even a year, for aught we can know. Under it the jury 
are authorized, at any rate for a considerable period after the 
breach, to select the highest market-price as the measure. Such a 
rule would be indefinite and uncertain, while the other is simple, 
certain and easy of application.” (P. 47.) 

It is clear that the question here involved did not arise in the 
Illinois case. | 

There is nothing in the case of Currie v. White (87 How. Pr. R., 
362), cited in the brief of plaintiffs in error, bearing in any way 
on the question now under discussion. 

As to the effect of a postponement of the time of delivery in such 
cases, see, also, 


Tyers v. The Rvsedale, etc., Iron Co., L. R., 10 
Exch., 195; reversing 8. C., L. R., 8 Exch., 305. 


The doctrine is stated in 2 Sedgwick on Damages (7th ed., 134; 
m. p. 364, note), as follows: ‘ The measure of damages in-contracts 
of sale may be affected by the actual forbearance of the vendee at 
the express or implied request of the vendor, although there is no 
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new contract between the parties” citing Ogle v. Earl Vane and 
Tyers v. Rosedale, ete., lron Co. (supra). 


III. The counsel for the plaintiff in error discusses the case as if 
the first of September was the date absolutely fixed by the con- 
tract for the delivery of the iron. The contract was in fact for ship- 
ping the iron “ about September 1, 1879, or as soon as they could 
manufacture it.” (Record, p. 11, fol. 21.) As to effect of word 
‘about ” in a contract for sale and delivery, see 

Kipp v. Wiles, 3 Sanf. Supr. Ct. R., 585. 


There is no finding as to the time when the plaintiffs in error 
could or did manufacture the iron in question, and the evidence 
does not show this. The referee only finds. that ‘‘ the defendants 
did not deliver the iron nor any part of it to the plaintiff on or 
about the time specified in their offer; nor did they deliver it as 
soon as they had manufactured the required amount.” (Fifth 
Finding, p. 11.) 

The inference from the report of the referee and from the evi- 
dence is that up to the time of the final refusal to deliver, Novem- 
ber 7, 1879, the time for the performance of the contract had not 
expired. If plaintiffs in error had tendered the iron at any time 
before November seventh, it is clear that defendant in error could 
not have refused acceptance. 


Kipp v. Wiles, supra. 


IV. The argument of the counsel for the plaintiff in error on 
page 17 of his brief, that the iron was wanted for a particular pur- 
pose, and that defendant in error should have been limited by the 
price at which he could have bought iron to fulfill a particular con- 
tract, is entirely unfounded. There is neither finding nor evidence 
to sustain it. 

Defendant in error was in the business of buying and selling iron. 
(Fol. 33, p. 16). Even if he had succeeded in filling the contracts 
for which he had expected to use the iron in question, at the rates 
prevailing in September, as the time for the performance of this 
contract had been extended, he had aright to recover damages 
based upon the market-price of iron at the time of the final breach. 
It he had then received it, he could have sold it at the then mar- 
ket-price, and his damages were properly estimated upon that basis. 
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There is no evidence nor any finding, as to when defendant in error 
did in fact buy iron to cover his contracts with his customers. He 
testified it was after September first (fol. 34, p. 16); Aow long after 
does not appear. 


V. There is no foundation for the statement of the counsel that 
the rise in the market-value of iron in the autumn of 1879, was “ the 
wildest speculation in iron ever known in this country,” made on 
page 10 of his briet ; and also in other parts of the briet. 

The evidence is that through the month of September the mar- 
ket-price of the quality of iron in question. “averaged from thirty 
dollars to thirty-two dollars a ton, during October from thirty-four 
dollars to thirty-six dollars, and during November and December 
the same prices.” (William L. Brown’s testimony, page 19.) 

The referee found the market-price on the seventh of Novem- 
ber to be thirty-four dollars per ton. (Sixth Finding, p. 11.) 


VI. In answer to the fourth point of the plaintiff in error (p. 18), 
it is enough to quote the eight finding of fact of the referee as 
follows: 

Eighth. Between Apri! 20, 1876, and October 5, 1878, the 
defendants sold and delivered to the plaintiff a quantity of coal, a 
statement of the weights and prices of which was rendered by the 
defendants to the plaintiff. Upon receipt of the cargoes at Mil- 
waukee, the coal was weighed at the dock by the plaintiff, and there- 
after he submitted to the defendants a statement of the weights, 
and demanded a deduction on account of shortage in weight which 
he claimed to exist. The defendants assented to and allowed the 
claim for shortage, and the plaintiff paid the balance of the account 
in full. The claim for shortage was made by the plaintiff in good 
faith, upon the basis of weights taken at his dock, and the detend- 
ants did not in any manner object to the plaintiff’s claim until 
after he had insisted upon the performance of the contract upon 
which this action was brought. 

This finding of fact fully justities the fourth conclusion of law on 
page 13. | 

The referee also refused to find the sixth request made by the 
defendants below, that the shortages were not correct, and that the 
coal was not correctly weighed at Milwaukee, (p. 37, fol. 69); and 
also refused to find the seventh request, that the defendants’ weights 
of coal were correct, and that the plaintiff below was not entitled 
to credits for shortages. (Id.) 
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The evidence, if examined, will be found abundantly to sustain 
the finding of the referee, and also his refusals to find on this question, 


VIL. The fitth point ot the plaintiff in error (p. 20 of his brief), 
requires no answer. 

The contention that the tact that there was a difference of 
opinion between the parties as to the amount due upon former 
dealings, entirely disconnected with the contract in question, justi- 
fied a refusal by one of the parties to perform the contract, unless 
the other party would accede to his demands with reference to 
another transaction entirely independent of the contract, is too 
preposterous to require refutation. 

The other points discussed in the brief of plaintiff in error, are 
believed to be fully cove red by our principal brief and are therefore 
not commented upon here. 


MATTHEW HALE, 
ESEK COWEN, 


Of Counsel for Defendant in Error. 
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1 Pleas before the Honorable Elmer S. Dundy, judge of the 

district court of the United States for the district of Ne- 

braska, within the eighth judical circuit, sitting in the circuit 

court of the United States for said district of Nebraska, at the 
term of May, A. D. 1887. 


Be it remembered that on the 18th day of August, 1883, a petition 
was filed in the office of the clerk of said circuit court, which said 
petition is in words and figures following, to wit: 


Petition. 
In the Cireuit Court of the United States, District of Nebraska. 


Wiis M. SHerwoop, Plaintiff, 
Us. 
Antuony J. LAnapon and Micuart J. LAnapon, Defendants. 


The plaintiff, for cause of action, says he is a resident and citi- 
zen of the State of Missouri and each of the defendants is a resident 
and citizen of the State of Nebraska; that the matter in dispute 
herein, to wit, the real estate hereinafter described, is of the value of 
-h five hundred dollars, exclusive of costs, said real estate being jn 
| fact worth the sum of ten thousand dollars. 

Plaintiff further says he is the owner in fee simple absolute of the 
following-described tract or parcel of real estate, situate and being 
in Sarpy county, in the State and district of Nebraska, all being in 
township thirteen north of range ten east of the sixth principle 
4 meridian, to wit: All of section thirty-three; also the southwest 

quarter of the southwest quarter of section twenty-seven ; also the 

west one-half of the southeast quarter of the southwest quarter of 

section twenty-eight ; also the west one-half of the northwest 

2 quarter and the west one-half of the southwest quarter of 

section thirty-four; that he is entitled to the possession thereof, 

and the said defendants unlawfully keep him, the said plaintiff, out 
of the possession of the same. 

The said plaintiff therefore prays a judgment against the said de- 
fendants for the recovery of the possession of said real estate and for 
costs of suit. 

THURSTON ano HALL, 
Plaintiff's Alt’ ys. 


Unirep STATES OF AMERICA, ee 
State and District of Nebraska, Douglas County, } ~~ 


John M. Thurston, being duly sworn, says he is the attorney of 
the plaintiff named in the foregoing petition; that he has read the 
facts therein stated and believes the same to be true; thatsaid plain- 
tiff is a non-resident of and is now absent from the State of Ne- 
braska, for which reason this verification is made by this affiant. 

JOHN M. THURSTON, 
1—1501 
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Signed in my presence and sworn to before me this 8th day of 
August, 1853. 
[SEAL. | W. F. GURLEY, 
Notary Public. 
To the clerk of said court: 
Please issue summons in above-entitled cause ; parties on cause 
of action as set forth in the above petition. 
THURSTON & HALL, 
PU ff’s Attorneys. 
Upon the back of said petition appear endorsements in words and 
figures following, to wit: No. 103 H. U.S. cireuit court. Willis 
M. Sherwood vs. —— J. Langdon and Michael J. Langdon. 
Petition. Filed Aug. 18,1883. Elmer D. Frank, clerk. ‘Thurston 
W Hall, plaintiff’ Ss » Arca 


I hereby become security for costs herein. 
o WILLIAM A. GWYER. 
W. A. GWYER, Jr. 


Security for costs approved Aug. 18, 18853. 
ELMER D. FRANK, Clerk. 


Thereupon, afterwards, to wit, on the 3rd day of September, 1883, 
answer was filed in said case, which said answer is in words and 
figures following, to wit: 


In the United States Circuit Court, District of Nebraska. 


Wituis M. SuHerwoop 
is, 


AntHony J. LANGDON and MicuaArt J. LANGDON. 


Now come the said defendants, and for answer to the said petition 
deny that the said plaintiff is seized in fee or otherwise of the prem- 
ises described in the said petition or is entitled to possession of the 
lands. 

J. M. WOOLWORTH, 
Attorney for Dee ndants. 
District oF NEBRASKA, 88 


Anthony J. Langdon, being duly sworn, says that he is one of the 
defendants in the above answe r,and that the facts st ated therein 
are true, as he verily believes. 


A. J. LANGDON. 


Subscribed in my presence and sworn to before me this Srd day 
of September, A. D. 1883. 
[SEAL. | JAMES P. ENGLISH, 
Notary Public. 
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Upon the back of said answer appear endorsements in words and 
figures following, to wit: No. 103,H. In U.S. circuit court, district 
of Nebraska. Willis M. Sherwood vs. Anthony J. Langdon et al. 
Answer. -Filed Sep. 3, 1883. Elmer D. Frank, clerk. 


Thereupon, afterwards, to wit, at the November term of said 
court, on the 7th day of December, 1883, the following 


4 proceedings were had and done, as appears of record on folio 
19, Journal “ L” of said court, to wit: 
Trial. 
Wituis M. SHerwoop ) 
vs. -No. 102. Doce. H. 
Antony J. LANGpon et al. } 
Now, on this day, come the parties hereto, by their attorneys; also 


come the following-named persons as jurors, to wit: 1, J.S. Thomas; 
2, Wm. Rider; 3, A. M. Holmes; 4, H. D. Merrill; and thereupon, 
parties agreeing to try said cause to four Jurors, said jurors were 
empaneled and sworn according to law. : 

And thereupon, after hearing the evidence, argument, and charge 
of the court, the jury, without leaving their seats, return tothe court 
their verdict, which is in words and figures following, to wit: 

: Wintuis M. SHERwoop vs. ANTHONY J. LANGDON et al. 
: We, the jury empaneled and sworn to try the issues joined herein, 


do find that the defendants are seized in fee and entitled to the pos- 
session of the premises described 1 the petition, and that the 
plaintiff is not seized of any interest therein or entitled to possession 
thereof. 


me ene 


J.-S. THOMAS, Foreman. 


It is ther ‘upon ordered and adjudged by the court that defend- 
ants are seized in fee simple and entitled to the possession of the 
premises described in the petition herein, and that said defendants 
have and recover of and from said plaintiff their costs herein 
expended. 

And on motion of Thurston and Hall, attorneys for plaintiff, it 
is ordered by the court that said verdict and judgment be, and the 
same is hereby, set aside and a new trial ordered. 


5 Cause Continued. 


Thereupon, afterwards, to wit, on the 5th day of January, 1886, 
stipulation was filed in said cause, which said stipulation is in words 
and figures following, to wit: 
United States Circuit Court, District of Nebraska. 
SHERWOOD ) 
vs. > 103, H, 

LANGDON et al. j 
It is hereby stipulated that the parties hereto waive a jury in this 
cause and agree to try the same before the judge presiding in said 
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court, and his decision shall have the same force and effect as a ver- 
dict. 
J. M. WOOLWORTH, 
Def’ts’ Atty. ) 
THURSTON & HALL. , 


Upon the back of said stipulation appear endorsements in words 
and figures following, to wit: No. 103 H. U.S. circuit court. 
Sherwood vs. Langdon et al. Stipulation. Filed Jan. 5,1886. Elmer 


D. Frank, clerk. a 


Thereupon, afterwards, at the May term of said court, on the 23rd 
day of May, 1887, the following proceedings were had and done in 
said cause, as appears of record on folio 116, Journal “ M” of said 
court, to wit: 


\ 
Cause Submitted. 
Wituts M. SHerRwoop vs. ANTHONY J. LANGDON. 
This cause coming on for trial to the court without .the interven- 
tion of a jury, trial by jury being waived by stipulation of parties; 
whereupon, after hearing the evidence adduced and argument of 
counsel, the court takes said cause under consideration. 
6 Thereupon, afterwards, to wit, on the 21st day of July, 1887, 
findings of the court was filed in said case, which said find- 
ings of the court is in words and figures following, to wit: 
In the United States Circuit Court, District of Nebraska. | 


ea cd 


Wiis M. SHERWooD | 
US, 


AntHuoNY J. LANGDON and MicuHart J. LANGDON. 


This cause came on to be tried before the undersigned, one of the 
judges of said court, without a jury, and, after receiving the evidence 
tendered by the parties upon the trial and considering the same and 
hearing the arguments of counsel, I do find that the said plaintiff 
has the legal title in and is entitled to the possession of the real 
property described in the petition, and that the defendants unlaw- 
fully keep him out of the pessession of the same. 

And | do further find specially that by virtue of the certificate of 
the register of the United States land office, bearing date August 
14th, 1857, showing that John Joseph Wright had located a land 
warrant under the pre-emption act of 1841 upon the southwest quar- 
ter of the southwest quarter of section 28 and the west half of the 
northwest quarter of section 53,in township 13 north, range 10 east, 
and that also by virtue of the receiver’s certificate of the same date, 
showing the receipt from the said Wright of forty-five dollars and 
fifty cents, for lot No. one, quarter of section 933, In township and 
range aforesaid, the said Wright became seized in fee of the said 
lands, and that by his deed of conveyance thereof the same passed 
to the Sauntee Land and Ferry Company. 


| 
| 


ANTHONY J. LANGDON ET AL. VS. WILLIS M. SHERWOOD. 5 


I do further specially find that by divers conveyances from 
parties holding the patents from the United States the 
7°  Sauntee Land and Ferry Company became seized in fee of the 
west half of the northwest quarter and the west half of the 
southwest quarter of section 34, and the southwest quarter of the 
southwest quarter of section 27, and the south half of the southeast 
quarter and the southeast quarter of the southwest quarter of section 
28, and the east half of the northwest quarter and the east balf of 
the southwest quarter of section 33, all in township 135 north, range 
10 east; and that by virtue of the bill exhibited in this court by the 
said plaintiff against the Sauntee Land and Ferry Company and the 
decree of this court thereon, which are attached to the bill of excep- 
tion in this cause, the said plaintiff became seized in fee of the said 
lands and held such title as would support this action. 
Upon which special findings my general finding hereinbefore set 
forth is based. | 
21 July, 1887. 


ELMER S$. DUNDY, Judge. 


Upon the back of said findings appear endorsements in words and 
figures following, to wit: No. 103, H. Sherwood vs. Langdon. Find- 
ings of the court. Filed July 21, 1887.° Elmer D. Frank, clerk. 


Thereupon, afterwards, at the said May term of said court, on the 
Zist day of July, 1887, the following proceedings were had and done 
in said cause, as appears of record on folio —, Journal “ M” of said 
court, to wit: 


Judgment. 
Wituts M. SHERWOOD ) 
Us +103, H. 


Antuoxy J. LaAnapon and Micwarent LANnapon. } 


This cause, having been heard on the pleadings and evidence, was 
submitted to the court without the intervention of a jury, trial 

8 by jury being waived by stipulation of parties; on consider- 
ation whereof the court find on the issue joined for the plaintiff, 

and that said plaintiff is the owner of the land involved in this 
action, to wit: All of section thirty-three (53); alsu the southwest 
quarter of the southwest quarter of section twenty-seven ; also the 
west one-half of the southeast quarter of the southwest quarter of 
section twenty-eight (28); also the west one-half of the northwest 
quarter and the west one-half of the southwest quarter of section 
thirty-four (5-4), all in township thirteen north of range ten east of 
the sixth (6th) principal meridian, in Sarpy county, State of Nebraska, 
and was at the commencement of this suit, and that said plaintiff 
was then and still is entitled to possession thereof, and that the de- 
fendants’ claim of title to said land was and is invalid and said 
defendants were not at the commencement of this action and are not 
now entitled to the possession of said land. It is therefore ordered 


os 
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and adjudged by the court that said plaintiff have and recover of 
and from the said defendants the possession of said lands, together 
with his costs herein expended, taxed at $—. 


Thereupon, afterwards, to wit, on the 21st day of July, 1887, bill 
of exceptions was filed in said case, which said bill of exceptions is 
in words and figures following, to wit: 


9 In the United States Circuit Court, District of Nebraska. 


Wituis M. SHerwoop 
Us, 
Antuony J. LANGpon and Micraget J. LANGDON. 


Be it remembered that at the term of May, 1887, this cause came 
on to be heard before the Honorable Elmer 8. Dundy without a jury, 
the parties having, by stipulation in writing signed by their respective 
counsel, waived a jury and agreed to try the same before the said 
judge, which stipulation was, prior to the trial, filed with the clerk. 

And on the said trial, in order to show title in himself, the plain- 
tiff offered in evidence a paper, of which the following is a copy: 


“ Military boundary land act ef March, 1855. 


REGISTER’S Orrice, OMAHA, August 14th, 1857. 
Military land warrant No. 26653, in the name of Henry Perry 
Jones, has this day been located by John Joseph Wright upon thes. 
W.— of 8S. W. — sec. 28 and W. 3 of N. W. quarter of section thirty- 
three, in township thirteen N. of range ten E., subject to any pre- 
emption claim which may be filed for said land within forty days 
from this date. Contents of land located, 120 acres. 


JOHN A. PARKER, Register. 1556.” 


Across the face thereof were written the words, “ Pre-emption act, 
1841.” 


To which the defendants objected on the ground that the 
10 same was immaterial and irrelevant, and that title could not be 

shown in this action of ejectment by a-register’s certificate, 
and could only be shown by letters patent; which objection was over- 
ruled by the court, and to which ruling the said defendants then and 
there duly excepted; thereupon the said paper was admitted and read 
in evidence. 

Thereupon, further to show his title to the said lands, the said plain- 
tiff offered in evidence the further writing in words and figures fol- 
lowing, to wit: 

“For value received I, John Joseph Wright, to whom the certifi- 
cate 1556 was issued, do hereby sell and assign unto Wm. A. Gwyer, 
president of the Sauntee Land, Town and Ferry Company, and to 
his heirs and assigns forever the said certificate of location and the 


ar 
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warrant and land therein described, and authorize him to receive a 
patent therefor. 
Witness my hand and seal this 14th day of August, 1857. 
JOHN JOSEPH WRIGHT. [seEat.] 


Attest: CYRUS H. De FOREST, Jr. 
TERRITORY OF NEBRASKA, County of Douglas: 


On this 14th day of August, A. D. 1857, before me personally came 
John Joseph Wright, to me well known, and acknowledged the fore- 
going assignment to be his act and deed; and I certify that the said 
John Joseph Wright is the identical person to whom the above- 
mentioned certificate was issued and who executed the foregoing 
assignment thereof. 

S. L. CAMPBELL, [seAt.] 
Notary Public.” 


To which the said defendants objected as immaterial and irrele- 
vant on the ground that the same was not and did not purport to be 
a conveyance of the said lands, and that the same was not duly ac- 
knowledged as such; which objection was overruled by the court; to 

which ruling the said defendants then and there duly ex- 
1] cepted, and thereupon the said writing was received and read 


in evidence. 

Thereupon the said plaintiff offered in evidence an act of the 
legislative Assembly of the late Territory of Nebraska, entitled “An 
act to incorporate the Sauntee Land and Ferry Company,” approved 
February 15th, 1857, whereby, among other things, it was provided 
“That a company is hereby incorporated called the Sauntee Land 
and Ferry Company,” and that the said company “may acquire, 
hold, use, possess, and enjoy the fee simple or other title in or to real 
estate and personal and mixed property; may sell, convey, pledge, 
mortgage, or dispose of the same.” 

Further to maintain the issues on his part the said plaintiff offered 
in evidence a writing in the words and figures following, to wit: 


* No. 757. RECEIVER’s OFFICE AT OMAHA, August 14th, 1807, 


Received from John Joseph Wright, of Sarpy county, Nebraska, 
the sum of forty-five dollars and fifty cents, being in full for lot No. 
one, quarter of section No. 33, in township No. 15 N. of range No. 
10 E., containing thirty-six acres and forty-hundredths, at $1.25 per 
acre. 

$45.50. ADDISON R. GILLMORE, Receiver.” 


Across the face thereof was written the words, “ Pre-emption act, 
1841.” 


To which the defendants objected on the ground that the same 
was immaterial and irrelevant and the title could not be shown in 
this action of ejectment by a receiver’s receipt and could only be 
shown by letters patent ; which objection was overruled by the court; 
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to which ruling the defendants then and there duly excepted ; there- 
upon the said paper was admitted and read in evidence. 

12 Thereupon the said plaintiff offered in evidence the writ- 
ing in the words and figures following, to wit: 


“For value received [, John Joseph Wright, to whom the receiver’s 
certificate No. 757 was issued, do hereby'sell and assign unto Wil- 
liam A. Gwver, president of the Sauntee Land and Ferry Company, 
and to lis heirs and assigns forever the said certificate of location and 
the warrant and land therein described, and authorize him to receive 
a patent therefor. 

Witness my hand and seal this 14th day of August, A. D. 1857. 


JOHN JOSEPH WRIGHT. [seat.] 
Attest: CYRUS H. De FOREST, Jr. 


TERRITORY OF NEBRASKA, County of Douglas : 


On this 14th day of August, A. D. 1857, before me _ personally 
came John Joseph Wright, to me well known, and acknowledged 
the foregoing assignment to be his act and deed ; and [hereby certify 
that the said John Joseph Wright is the identical person to whom 
the above-mentioned certificate was issued and who executed the 
foregoing assignment thereof. | | 

S. L. CAMPBELL, [seat.] 
Notary Public.” 


To which the said defendants objected as immaterial and irrele- 
vant on the ground that the same was not and did not purport to bea 
a conveyance of the said lands, and that the same was not duly ac- 
knowledged as such; which objection was overruled by the court ; 
to which ruling the said defendants then and there duly excepted, 
and thereupon the said writing was received and read in evidence. 

Thereupon, further to maintain the issues on his part, the said 
plaintiff offered in evidence a deed of conveyence in due form of law 
and duly executed and ackuowledged, whereby the said John Joseph 
Wright conveyed to the Sauntee Land and Ferry Company, for the 

consideration, as therein recited, of three hundred dollars, “ all 
13 that tract or parcel of land lying and being in the county of 

Sarpy, Territory of Nebraska, and described as follows, to 
wit: The southwest quarter of the southwest quarter of section 28, 
and the west half of the northwest quarter of section 35, and the 
northwest quarter of the southwest quarter of section 33, township 
15 north, range 10 east;” which deed was thereupon admitted and 
read in evidence. 

Thereupon, in order further to maintain the issues on his part, 
the said plaintiff read in evidence letters patent of the United States 
to Daniel Kurtz for the west half of the northwest quarter and the 
west half of the southwest quarter of section 54, township 15 north 
of range 10 east, and also a:deed of conveyance bearing date the 
14th of August, 1857, with full covenants of warranty and of title 
from the said Kurtz to the said Sauntee Land and Ferry Company 
of the lands last above described. 


Vs. WILLIS M. SHERWOOD. 


ANTHONY J. LANGDON ET AL. 
Further to maintain the issues on his part the said plaintiff read 
in evidence letters patent of the United States to John Flint of the 
southwest quarter of the southwest quarter of section 27, and the 
south half of the southeast quarter and the southeast quarter of the 
southwest quarter of section 28, township 13 north, range 10 east, 
and also a deed of conveyance bearing date on the 14th day of Au- 
gust, 1857, whereby the said John Flint duly conveyed to the said 
Sauntee Land and Ferry Company the lands last above described 

with full covenants for title and warranty. 

Further to maintain the issues on his part the said plaintiff read 
in evidence letters patent of the Uniled States to James Lanning 
for the east half of the northwest quarter and the east half of the 
southwest quarter of section 33, township 13 north, range 10 east, 
and also a deed in due form of law, duly executed and acknowl- 
edged, bearing date the 14th day of August, 1857, whereby the said 

James Lanning conveyed the said premises to the said Saun- 
14 tee Land and Ferry Company with full covenants of warranty 
and for title. 

Further to maintain the issues on his part the said plaintiff offered 
in evidence the bill in equity exhibited by him in the said circuit 
court against the Sauntee Land and Ferry Company, a copy whereof 
is hereto annexed, marked ;‘ Exhibit A,” and also a decree of the 

. said court upon the said bill, a copy of which is hereto annexed, 
marked “ Exhibit B.” 

To which bill and decree the Said defendants duly excepted on 
the ground that the same were immaterial and irrelevant, and that 
thereby no title passed from the said Sauntee Land and Ferry Com- 
pany to the said plaintiff which could be taken cognizance of upon 
this trial in this action of ejectment, and that no deed had been 
made under the said decree; which objection was overruled by the 
court; to which ruling the said defendants then and there duly ex- 
cepted, and the said papers were admitted and read In evidence. 

The said plaintiff offered no other evidence of title to any of the 
lands hereinbefore described, save only such as has been stated 
above. 

Forasmuch as the said ruling and orders of the said judge do not 
appear of record the said defendants pray that this their bill of ex- 
ceptions may be signed and sealed, which is accordingly done this 
21 day of July, 1887. 


(Signed) ELMER 8S. DUNDY, Judge. 


9? 
. 


“ExHipit A 


In the Circuit Court of the United States, District of Nebraska. 


To the honorable judges of the circuit court for the district of the 
State of Nebraska: 

Willis M. Sherwood, of St. Joseph’and a citizen of the State 

15 of Missouri, brings this his bill against the Sauntee Land 

and Ferry Company, a citizen and resident of the State 


2—1301 
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of Nebraska, and thereupon your orator complains and says that 
the matter or amount in dispute in the above-entitled action exceeds 
the sum of five hundred dollars in value, exclusive of costs and 
interest. 

That the said defendant is a corporation organized under the laws 
of the ‘Territory of Nebraska by a special act ‘of the Legislature, en- 
titled An act to incorporate the Sauntee Land and Ferry Company, 
approved February 18th, 1857. 

That in August, 1857, said respondent was the owner in fee simple 
absolute of the following-described real estate situate in the county 
of Sarpy, in the then Territory, now State, of ivebraska, and de- 
scribed as follows, to wit: The east half of the southwest quarter and 
the northwest quarter of the southwest quarter of section thirty- 
three (33), the southwest quarter of the southwest quarter and the 
west half of the southeas t quarter of the southwest quarter of section 
twenty-eight (28), and the southwest quarter of the southwest quar- 
ter of section (27) twenty-seven, and the west half of the northwest 
quarter and the west half of the southwest quarter of section thirty- 
four, all in town. thirteen north of range ten east of the sixth prin- 
cipal meredian. 

That at said time one certain William A. Gwyer was and has ever 
since been and siill is the president and chief officer of said corpora- 
tion respondent; that at said time, to wit, about the year 1857, said 
corporation was indebted to various persons to a large amount, the 
exact amount of which indebtedness is unknown to your orator, but 
upon information and belief he alleges and charges the same to have 
been several hundred dollars and more. 

That at said time the only property belonging to said respond- 
ent was the land aforesaid, which at said time was worth much 

less than the amount of said indebtedness; that, having no 
16 other property and being desirous of settling said indebted- 

ness said, respondent, its officers and stockholders, agreed with 
said William A. Gwyer that he, the said Gwyer, should take, have, 
and huld said real estate as his own property, and as consideration 
for the same should pay off, settle, and discharge said indebted- 
hess. 

That no conveyance of said real estate was actually made in writ- 
ing, as said William A. Gwyer was the president of said corporation 
and also the grantee to be named in the deed of conveyance; but 
your orator says said agreement for the sale and conveyance of said 
real estate was fully cousummated. Said Gwyer, in accordance with 
the terms thereof, paid off, satisfied, and discharged all of the said 
indebtedness of said corporation, and in his own right as the owner 
thereof took possession of said real estate and held the same for more 
than ten years adversely up to the time hereinafter mentioned, 
paying the taxes thereon and exercising acts of ownership, and 
remained in the peaceable and quiet possession of said land all of 
sald time. 

That on or about the lst day of December, 1878, the said William 
A. Gwyer conveyed said real estate, by good and sufficient warranty 
deed, to William A. Gwyer, Jr., and that said William A. Gwyer, 
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Junior, on the 5th day of December, 1878, after the execution of the 
said last-mentioned deed, duly conveyed the said real estate, by good 
and sufficient warranty deed, to Sarah Hail Gwyer, who has since 
said time died, leaving no will; that she died intestate, and left sur- 
viving her as her sole heirs the following son and daughters, to wit, 
William A. Gwyer, Junior, Gwendolin Gwyer, Etta Gwyer, and 
Idalyn H. Yates,by reason of her death, as her sole heirs, the owners 
in fee of said real estate; that the said heirs were, at the time of 

her death, all of lawful age, and were and ever since have 
17 been in law capable of conveying said real estate. 

Your orator further shows to this honorable court that since 
the decease of said Sarali Hall Gwyer said heirs aforesaid have, by 
deed of conveyahce duly CXCC uted, conveyed said real estate to 
your orator, who is now the sole owner thereof. Your orator says 
that notwithstanding said facts, and although your orator Is in 
equity the true owner of said real estate, yet he says that by reason 
of the failure of said respondent to execute the deed of conveyance 
of said real estate to said William A. Gwyer, Sr., as it had contracted 
and agreed to do, there is a defect in law in the title of your orator 
to said real estate; and said respondent, relying upon the same and 
regardless of the equity and rights of your orator and contrary to 
good conscience, threatens to bring a suit of ejectment against your 
orator to oust him from the possession of said property, and will, 
unless forbid by the decree of this court, as hereinafter prayed, Vex 
and harass your orator by suits at law to recover possession of said 
real estate, alleging and claiming that it is the legal owner thereof, 
and that the possession of said William A. Gwyer, Sr., as hereinbe- 
fore set forth, was in his capacity as president of said corporation 
and not in his individnal capacity. 

And your orator says that said failure of said respondent to exe- 
cute said conveyance casts a cloud upon the title of your orator and 
makes it impossible for him to sell the same or make a valid title 
in law to the same; and your orator says that in good conscience 
and equity said respondent should convey said real estate to your 
orator by good and legal conveyance, but said respondent falls, 
neglects, and refuses so to do, and your orator is remediless in the 
premises unless relieved by a court of chancery. 

Wherefore your orator prays that your orator’s bill be taken 
18 as true; that it may be adjudged and decreed by this honor- 

able court that your orator is the owner in equity of the 
said lands and tenements as against the said respondent; that it 
may be decreed by this court that the said respondent shall, within 
a reasonable time to be tixed by the court, make to your orator a 
good and sufficient warranty deed of said lands and tenements, and 
that in default of such conveyance this decree shall stand as a good 
and valid conveyance of all right, title, and interest of said respond- 
ent in the said lands and tenements to your orator, and for such 
other and further relief as may be just and equitable in the prem- 
ises. 

And may it please your honors to grant to your orator a writ of 
subpeena of the United States of America, issuing out of and under 
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the seal of this honorable court, directed to the said Sauntee Land 


and Ferry Company, respondent, and commanding, it on a day cer- 
tain therein to be named and under a certain penalty, to be and 
appear in this honorable court, then and there to answer all and 


singular the premises, and to stand and to perform and abide such 
further order, direction, and decree as may be made against it. 
THURSTON anp HALL, 


Sol’s for Complainant. 
Exurpit B. 
In the Circuit Court of the United States for the District of Nebrask: 


Wiis M. SHerwoop, Complainant, ) 


vs. > 364, G. 
Tue SAUNTEE LAND AND Ferry Company, Respondent. J 


This cause coming on to be heard in the presence of counsel for 
the complainant, and it appearing to the court that the subpeena 
issued in this cause was duly served upon the respondent, and 
19 that the time for appearance by the respondent has long 
since expired and no appearance has been entered, and it 
further appearing that on the 7th day of February, A. D. 1883, at 
a session of this court the default of the respondent was duly entered 
and an order made that the bill of complaint in the cause be taken 
as confessed by the respondent— 

The court doth order and decree that the bill of complaint in this 
cause be, and the same is hereby, taken as confessed, and the alle- 
gations in said bill contained are by the court found and decreed to 
be true; and the court doth further find that the complainant, 
Willis M. Sherwood, is the equitable owner of the following real 
estate described in said bill of complaint, situate and being in Sarpy 
county, State of Nebraska, to wit: The northwest quarter and the 
east one-half of the southwest quarter and,the northwest quarter of 
the southwest quarter of section thirty-three; the southwest quarter 
of the southwest quarter and the west half of the southeast quarter 
of the southwest quarter of section twenty-eight (28), and the south- 
west quarter of the southwest quarter of section twenty-seven (27) 
and the west half of the northwest quarter and the west half of the 
southwest quarter of section thirty-four (84), all in town. thirteen 
north of range ten east of the sixth principal meridian. 

That the legal title in and to said real estate is in the respond- 
ent, and that said respondent, The Sauntee Land and Ferry Com- 
pany, now upon the records appears to be the owner in fee simple 
thereof; that by verbal contract said respondent has sold and con- 
veyed all its title and interest to one William A. Gwyer, who duly 
paid for and became the sole equitable owner thereof; that said 
Gawyer remained in adverse possession of said real estate for more 
than ten years, and that his ownership in and to the same became 
in equity absolute and complete and wholly divested from said re- 

spondent. 


" 


ER EAR 


r 


! 
| 
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20 That by certain mesne conveyance duly executed the com- 

plainant has become vested with all the rights, title, and in- 
terest in and to said lands so acquired and held by said Gwyer, and 
is In equity the sole owner thereof, divested from any claim, title, or 
interest in or to the same of said r spondent 


That ali the right, title, and interest ever held or acquired in or 
to said real estate by the said respondent, The Sauntee Land and 
} 


Kerry Company, has passed to and veeted in the said complainant, 
Willis M. Sherwood, and said respondent ought in equity and good 
conscience to perfect the title thereto in said complainant by exe- 
euting and delivering to him a good and sufficient deed of convey- 
ance thereof. 

[t is further ordered and decreed that the respondent, The Sauntee 
Land and Ferry Company, shall, within twenty days after the entry 
of this decree, execute, acknowledge, prove, and record, in the man- 
ner provided by law, a good and sufficient deed of conveyance to 
the complainant of all said real estate, to vest the entire legal title 
thereof in the respondent, and to deliver said deed of conveyance so 
executed, acknowledged, proved, and recorded to the complainant. 

[t is further ordered and decreed that in case said respondent shall 
fail, neglect, or refuse to make, execute, acknowledge, prove, record, 
and deliver to the complainant such deed of conveyance within the 
time hereinbefore fixed, then and in that case this decree shall stand 
aud be a good, sufficient, and complete conveyance from the re- 
spondent, The Sauntee Land and Ferry Company, to the complain- 
ant, Willis M. Sherwood, of all the right, title, and estate of said re- 
spondent in and to said real estate, and shall be taken and held as 

good, complete, and perfect a deed of conveyance as would 
2] be the deed of convevahce hereinbefore specified. 

And that the respondent and all persons claiming through, 
from, or under it be, and they are hereby, perpetually barred, re- 
strained, and enjoined from asserting any right, title, ownership, or 
interest In or to said real estate adversely to the complainant and 
from in any manner interfering with the peaceable and quiet pos- 
session of complainant in and of the same. 

April 9, 1883. 


(S’o’d) - ELMER 8S. DUNDY, Judge. 


Upon the back of said bill of exceptions appear endorsements in 
words and figures following, to wit: No.103,H. United States e’t 
c’t, district of Nebraska. Wiilis M. Sherwood vs. Anthony J. Lang- 
cdonetal. Bill of exceptions. Filed July 21,1887. Elmer D. Frank, 
clerk. 


Thereupon, afterwards, to wit, on the said 21st day of July, A. D. 
1887, a writ of error was allowed in said case and a citation issued 
thereon, of which said writ of error and citation the following are 
the originals: 
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22 Unirep States or AMERICA, } - 
District of Ne braska, j veal 


The President of the United States of America to the honorable 
the judges of the circuit court of the United States for the district 
of Nebraska, Greeting: 

Because in the record and proceedings as also in the rendition 
of the judgment of a plea which is in the said circuit court before 
you, between Willis M. Sherwood, plaintiff, and Anthony J. Lang- 
don and Michael J. Langdon, defendants, a manifest error hath 
happened, to the great damage of the said defendants in the said 
cause,as by their complaint appears, we, being willing that error, if 
any hath been, should be duly corrected and full and speedy justice 
done to the parties aforesaid in this behalf, do command you, if 
judgment be therein given, that then, under your seal, distinctly 
and openly, you send the record and proceedings aforesaid, with all 
things concerning the same, to the Supreme Court of the United 
States, together with this writ, so that you have the same at Wash- 
ington on the 2d Monday of October next, in the said Supreme 
Court to be then and there held, that, the record and proceedings 
aforesaid being inspected, the said Supreme Court may cause further 
to be done therein to correct that error what of right and according 
to the laws and custom of the United States shall be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court of the United States, at Omaha, in said district, 
this 21 day of July, 1887. 

kK. D. FRANK, Clerk. 
Allowed by— 
ELMER S. DUNDY, Judge. 


| Endorsed :| No. 103, H. United States circuit court, district of 
Nebraska. Anthony J. Langdon ef al., p’ffs in error, vs. Willis M. 
Sherwood, defendant in error. Writ of error. Filed July 21, 1887. 
Elmer D. Frank, clerk. 


92 Tue Unrrep Srates or AMERICA, | a 
District of Nebraska, ) vo 


To Willis M. Sherwood, Greeting: 

You are hereby cited ana admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the 2d Monday of October next, pursuant to a writ of error filed in 
the clerk’s office of the circuit court of the United States for the dis- 
trict of Nebraska, wherein Anthony J. Langdon and Michael J. 
Langdon are plaintiffs in error and you are defendant in error, to 
show cause, if any there be, why judgment rendered against the said 
plaintiffs in error, as in the said writ of error mentioned, should not 
be corrected and why speedy justice should not be done to the parties 
in that behalf. 


: 
. 
4 
: 
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Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at Omaha, this 21st day of July, 
1857. ° 

ELMER 8. DUNDY, Judge. 


Service of above citation acknowledged this 21st day of July, 1887. 
JNO. M. THURSTON, 
Alt’'y for Willis M. Sherwood. 


[Endorsed :] No. 103, H. United States circuit court, district of 
Nebraska. Anthony J. Langdon et a/., pl’ffs in error, vs. Willis M. 
Sherwood,defendantin error. Citation. Filed July 21,1887. Elmer 


D. Frank, clerk. 


24 Thereupon, afterwards, to wit, at the May term of said court, 

on the 18th day of August, 15587, the following proceedings 
were had and done in said cause, as appears of record on folio —, 
Journal “ M ” of said court, to wit: 


Witus M. SHERWOOD 
vs. > 103, i. 


Antuony J. LANnapon et al. ) 


Now come the parties hereto, by their attorneys, and on motion it 
is ordered by the court that defendants be, and they are hereby, re- 
quired to give a supersedeas bond in the sum of two thousand 
$2,000.00) dollars. 


Thereupon, afterwards, to wit, on the 8th day of Oct., 1887, bond 
was filed in said case, which said bond is in words and figures fol- 
lowing, to wit: 

Know all men by these presents that we, Anthony J. Langdon 
and Michael J. Langdon, as principals, and Martin Langdon and 
Louis Lessieur, as sureties, are held and firmiy bound unto Willis 
M. Sherwood in the full and just sum of two thousand dollars, to be 
paid to the said Willis M. Sherwood and his certain attorney, execu- 
tors, administrators, or assigns; to which payment, well and truly 
to be made, we bind ourselves, our heirs, executors, and administra- 
tors, jointly and severally, by these presents. 

Sealed with our seals and dated this 8th day of October, in the 
year of our Lord one thousand eight hundred and eighty-seven. 

Whereas lately at a circuit court of the United States for the dis- 
trict of Nebraska, in a suit depending in said court between said 
Anthony J. and Michael J. Langdon, as defendants, and said Sher- 

wood, as plaintiff, judgment was rendered against the said de- 
25 fendants, and the said defendants having obtained a writ of 

error and filed a copy thereof in the clerk’s office of the said 
court to reverse the judgment in the aforesaid suit, and a citation 
directed to the said Willis M. Sherwood, citing andadmonishing — to 
be and appear at a Supreme Court of the United States to be holden 
at Washington on the second Tuesday of October next: 
Now, the condition of the above obligation is such that if the said 
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Anthony J. Langdon and Michael J. Langdon shall prosecute said 
writ of error to effect and answer all damages and costs if they fail 
to make their plea good, then the above obligation to be void; else 
to remain in full force and virtue. 
ANTHONY J. LANGDON, 
MICHAEL J. LANGDON, 
J. M. WOOLWORTH, Their Att'y. 
LOUIS LESIEUR. 
MARTIN LANGDON. 


oe 
we 
tu 


Approved by— 
ELMER S. DUNDY, Judge. 


Upon the back of said bond appear endorsements in words and 
figures following, to wit: No. 103,H. United States circuit court, 
district of Nebraska. Willis M. Sherwood vs. Anthony J. Langdon 
etal. Bond. Filed Oct. 8,1887. Elmer D. Frank, clerk. 


26 UNITED STATES OF AMERICA, | 
District of Nebraska, j 


> SS - 


By virtue of the foregoing writ of error and in obedience thereto 
I, Elmer D. Frank, clerk of the cireuit court of the United States 
for the district of Nebraska, in the eighth judicial circuit, do hereby 
certify that the foregoing folios, from one to twenty-six, contain true 
and faithful transeripts of all pleadings and proceedings of record 
and on file in my office as said clerk in the case of Willis M. Sher- 
wood, plaintiff, vs. Anthony J. Langdon et al., defendants, and that 
a copy of the writ of error and citation has been lodged and re- 
mains in my said office. 

Witness my hand and the seal of satd circuit court, at Omaha, 
this 10th day of October, 1887. 

[Seal United States Circuit Court, District of Nebraska. ] 

ELMER D. FRANK, Clerk. 

Endorsed on cover: Nebraska C.C. U.S. No. 1501. Anthony 
J. Langdon and Michael J. Langdon, plaintiffs in error, vs. Willis 
M. Sherwood. Filed November 15, 1887. 
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J. M. WOOLWORTH, 


ATTORNEY FOR PLAINTIFFS IN ERROR. 


F. A. Manger, Printer, 1402 Farnam St. Omaha. 


Supreme Court of the United States. 


ANTHONY J. LANGDON, ef ai. 


Plaintiffs in Error, 


WILLIS M. SHERWOOD. 


BRIEF, ASSIGNMENT OF ERROR AND POINTS FOR 


PLAINTIFFS IN ERROR. 


This is a writ of error to the Circuit Court of 
the United States for the District of Nebraska. It 
was an action of ejectment brought by the defend- 
ant in error against the plaintiffs in error. 

The case was tried before the Honorable Elmer 
S. Dundy, District Judge, sitting in the Circuit 
Court, without a jury, the parties having entered 
into a stipulation waiving a jury, which was duly 


filed with the clerk. 


Supreme Court of the United States. 


ANTHONY J. LANGDON, ¢¢ ai. 


Plaintiffs in Error, 


WILLIS M. SHERWOOD. 


BRIEF, ASSIGNMENT OF ERROR AND POINTS FOR 


PLAINTIFFS IN ERROR. 


This is a writ of error to the Circuit Court of 
the United States for the District of Nebraska. It 
was an action of ejectment brought by the defend- 
ant in error against the plaintiffs in error. 

The case was tried before the Honorable Elmer 
S. Dundy, District Judge, sitting in the Circuit 
Court, without a jury, the parties having entered 
into a stipulation waiving a jury, which was duly 
filed with the clerk. 


A bill of exceptions was saved, in which it 
appears that the plaintiff below, in order to show 
title in himself, offered in evidence the certificate 
of the Register of the United States Land Office, 
at Omaha, bearing date on the r4th of August, 
1857, showing the location of a military land 
warrant by John Joseph Wright, upon the south- 
west quarter of the southwest quarter of section 
twenty-eight, and the west half of the northwest 
quarter of section 33, in township 13 north of 
range 10 east. ‘To which the defendants objected 
on the ground that title could not be shown 
in an action of ejectment by a Register’s certifi- 
cate, but could only be shown by letters patent. 
The objection was over-ruled, and exception duly 


taken. The paper was read in evidence. 


The plaintiff, for the same purpose, offered in 
evidence the receipt of the Receiver of the same 
land office, of the same date, of $45.50, from John 
Joseph Wright, for lots one quarter of section 
thirty-three, in the same township and range. The 
same objection was made and over-ruled and 
exception taken. Wright conveyed to the Sauntee 


Land and Ferry Company. 


The plaintiff also read in evidence letters patent 
to Daniel Kurtz of the west half of the south- 
west quarter, and the west half .of the south- 
west quarter of section thirty-four, in the same 
township and range, and the, deed of conveyance 
of the same lands by Kurtze to the said 
Company; also, letters patent to John Flint, 
of the south-west quarter of the south-west 
quarter of section twenty-seven, and the south 
half of the south-east quarter and the south- 
east quarter of the south-west quarter of section 
twenty-eight, in the same township and range, and 
Flint’s deed to the same company, conveying the 
last above described lands; also letters patent to 
James Lanning for the east half of the north-west 
quarter, and the east half of the south-west quarter, 
of section thirty-three, 1n the same township and 
range, and Lanning’s deed to the same*company, 
conveying the last above described lands. 

In order to show title from the company to 
himself in the said lands, the plaintiff offered in 
evidence a bill in equity filed in the said Circuit 
Court by him against that company, alleging a 
verbal contract on its part to convey the same to 
him, and a decree entered upon an order taking 


the bill as confessed, finding the plaintiff to be the 


equitable owner of the land, that the legal title 
was in the company, which had made a_ verbal 
contract for its sale, and that the said company 
within twenty days after its date convey the prem- 
ises to him; but if it failed to do so, “then and in 
that case this decree shall stand and. be a _ good, 
sufficient and complete conveyance from the res- 
pondent, the Sauntee Land and Ferry Company, 
to the complainant, Willis M. Sherwood, of all the 
right, title and estate of the said respondent in 
and to said real estate, and shall be taken and 
held as good, complete and perfect a deed of con- 
veyance as would be the deed of conveyance 
hereinbefore specified.”” To which bill and decree 
severally the defendants duly objected, on the 
ground that they could not be taken cognizance of 
in this action of ejectment, and that no deed had. 
been made in pursuance of the said decree. Which 
objection was overruled, and the defendant duly 
excepted, and the papers were admitted and read 
in evidence. 

The learned judge before whom the cause was 
tried, found generally for the plaintiff, and also 
specially that by the Register’s certificate and 
Receiver’s receipt above mentioned, and the deed 


of Wright to the said company, title passed to it; 


, 


| 


and also that the title of the patentees above 


named, having become vested in the said company, 
by virtue of the decree against it, the plaintiff 
became seized in fee of the lands above mentioned, 
and he held that such title would support this 


action. And he stated therein, that his general 


7 finding was based upon these special findings. 

Thereupon judgment was entered for the plaintiff. 
ASSIGNMENT OF ERRORS. 

( 1. The court erred in receiving in evidence 

¢ the certificates of the Register and Receiver of the 
land office. 

| 

2. The court erred in receiving in evidence the 


decree in favor of the plaintiff against the Sauntee 


Land and Ferry Company. 


3. The court erred in finding specially, that by 


virtue of the certificates of the Register and Re- 


ceiver, and conveyances from the parties mentioned 


therein, the plaintiff became seized of an estate in 


the lands in question which would support this 


action. 


4. The court erred in finding specially, that 


by virtue of the decree above mentioned the 


6 


plaintiff became seized of a title which wonld 
support this action. 


5. The court erred in finding for the plaintiff 


upon the said special findings. 


FIRST POINT. 


The certificates of the Register and Receiver 
of the local land office were incompetent to show 
title in the plaintiff below, and the judge erred in 
receiving them in evidence and finding that 
they showed a title of which he could take cogni- 
zance in this action. 


The principle is elementary and of general 


application, except where modified by statute, that 


in an action of ejectment a legal title must be 
established, in contradistinction to an _ equitable 
title, in order to entitle the plaintiff to recover; 
and that in such action evidence of an equitable 
title is inadmissible. It has been held by this 
court in a long series of cases, that a title resting 
upon an entry in the United States Land Office. 
if not supported by a patent, 1s equitable; and 
that a legal title is shown only by the patent. 


Until the issue of the patent, the government holds 


~~. 


| 


the legal title; the party making the entry, or his 
assignee, holds the equitable title; consequently in 


ejectment, evidence of the entry is inadmissible. 


One of the earliest cases is Ragnell vs. Broderick, 
12 Pet. 426. The plaintiff showed title. by patent, 
3 3 ' 

’ John Robertson, Jr.,from whom he traced title 


to himself. 


The patent recited the location upon the prem- 
ises in dispute by Robertson upon a New Madrid 
certificate. The defendant traced title from Morgan 
Byrne. He showed that the lands injured by the 
earthquake, on account of which the certificate was 
issued, had come to him from Robertson, and that 
a certificate had been issued to him, which he 
located on the premises in dispute. Thus the 
question was raised between the grantee of the 
patentee and the grantee of the locator of the 
certificate, to whom a patent had not issued. 

Mr. Justice Catron delivered the opinion of the 
court. He said: “Congress has the sole power to 
declare the dignity and effect of titles eminating 
from the United States; the whole legislation of 
the federal government in reference to the public 
lands, declares the patent the superior and con- 


clusive evidence of legal title: until its issuance 
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the fee is in the government, which by the patent 
passes to the grantee; and he is entitled to recover 
the possession in ejectment.”’ 

Fenn vs. Holme, 21 How. 481, was an ejectment, 
in which the plaintiff showed title by the location 
of a New Madrid certificate upon the premises in 
question. But neither party held a patent. Mr. 
Justice Daniel, in the course of an _ elaborate 
opinion, in which he pointed out the fundamental 
distinction between legal and equitable remedies in 
the Federal Court, said: “This is an attempt to 
assert at law and by a legal remedy, a_ right 
to real property——an action of ejectment to 
establish the right of possession in land. That the 
plaintiff in ejectment must in all cases prove a legal 
title to the premises in himself, at the time of the de- 
mise laid in the declaration, and that evidence of an 
equitable estate will not be sufhcient for a recovery, 
are principles so elementary and so familiar to the 
profession as to render unnecessary the citation 
of authority in support of them.’ After pointing 
out the fact that no patent had been issued, and 
that the plaintiff in the Circuit Court founded his 
claim exclusively and solely upon the New Madrid 
warrant, he says, at page 488: ‘ The inquiry then 


presents itself as to who holds the legal title to 


{y 


the land in question. The answer to this question 
is, that the title remains in the original owner, the 
Government, until it is invested by the Government 
in its grantee. This results from the nature of 
the case,and is the rule affirmed by this court in 
the case of Bagnell et al. vs. Broderick.” The learned 
judge then cites the passage quoted above. He 
then goes on to say: “A practice has prevailed 
in some of the States (and among them the State 
of Missouri), of permitting the action of ejectment 
to be maintained upon warrants for land, and upon 
other titles not complete or legal in their character; 
but this practice, as was so explicitly ruled in the case 
of Bennett vs. Butterworth, 11 How., can in no wise 
affect the jurisdiction of the courts of the United 
States, who, both by the Constitution and by the 


acts of Congress, are required to observe the dis- 


tinction between legal and equitable rights, and to 


enforce the rules and principles of decisions appro- 
priate to each.” 

Hooper vs. Scheimer, 24 How. 235, was also an 
ejectment, brought upon a pre-emption entry upon 
which a patent had not issued. Mr. Justice Catron, 
after reciting an act of Arkansas which authorized 
a plaintiff to maintain ejectment upon an entry 


with the Register and Receiver, and also the pas- 
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sage above quoted from the judgment of the court 
in Bagnell vs. Broderick, says: “But there is another 
question standing in advance of the foregoing, 
to-wit: Can an action of ejectment be maintained 
in the Federal Courts against a defendant in 
possession on an entry made with the Register 
and Receiver? It is also the settled doctrine of 
this court that no action of ejectment will lie on 
an equitable title, notwithstanding a State legis- 
lature may have provided otherwise by statute. 
The law is only binding on the State Courts, and 
has no force in the Circuit Courts of the Union. 
Fenn vs. Holme, 21 How. 482.” 

Clagett vs. Kilbourne, 1 Black 346, was an action 
of ejectment in which the plaintiff did not show a 
patent from the Government. Mr. Justice Nelson, 
delivering the opinion of the court, says at the 
bottom of page 349: “It is proper to add, even if 
an equitable title had been acquired, it would not 
have helped him, as it will not sustain an eject- 
ment in the Federal Courts. 23 How. 235, 249; 
21 Ib. 481.” See also Fuster vs. Mora, 98 U. S. 


425, and Simmons vs. Ogle, 105 Ib. 271. 


1] 


SECOND POINT. 


The decree of the Circuit Court for Nebraska 
was incompetent to show title in the plaintiff 
below, and the court erred in receiving in evidence 
the decree and the bill upon which it was ren- 
dered, and taking cognizance thereof in his finding 
and judgment. 

The reason for the rule violated by the judge 
in receiving these papers in evidence, is the same 
as that upon which the rule stated under the first 
point rests, namely: that evidences of an equitable 
title are inadimissable in an action of ejectment. 

So this court decided in the Lessee of Hickey vs. 


Stewart, 3 How. 750. The action was ejectment. 


The plaintiffs showed a patent to James Mather, 
and that they were his heirs. The defendants 
traced title to themselves from the heirs of Robert 
Starke. They were permitted to read in evidence 
the record of proceedings in a suit in chancery, 
in the Supreme Court of the State of Mississippi, 
in which the heirs of Starke were plaintiffs and 
the heirs of Mather were defendants. This record 
contained a decree finding ‘‘that the title of the 
defendant was obtained by fraud and force and 


violence against the equity of the complainants’ 


ancestor. “ ” , It was therefore 
ordered, adjudged and decreed that the title of 
defendants to said tract of land be and the same 
is hereby declared to be fraudulent and void as 


against the complainants,” and that the defendants 


shall deliver to the complainants the full, peaceable 
and actual possession of said lands, (see argument 
of Henderson, page 752) and “‘convey the land to 
the complainants” and “awarded the writ of 
habere facias, ‘which writ the court of chancery was 
authorized to order by a statute of the State.’ ” 
(See opinion, page 759) Under this writ the de- 
fendants were placed in possession. 

Mr. Justice McKinley, speaking of the effect of 
the decree upon the legal title, says on page 759: 
“The court by its decree established the right of 
the complainants to the land in controversy, and 
ordered Mather’s heirs, who were all non-residents of 
the State of Mississippi, to convey the land to the 
complainants, and to deliver to them the possession, 
and awarded the writ of habere facias; which writ 
the court of chancery is authorized to order by a 
statute of the State. Without the aid of this writ 
the court could not have put the complainants 
into possession, the defendants being out of their 


jurisdiction; nor could they, for the same reason, 


| 
| 
| 
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compel a conveyance to the title to the land. The de- 
cree is, therefore, if not otherwise valid, nothing more 
than an equitable right, ascertained by the judgment 
and decree of a court of chancery; and until exe- 
cuted by a conveyance of the legal title, according 
to the decree, Starke’s heirs and those claiming 
under them have nothing but an equitable title to 
the land in controversy.” 

The defendant in error seeks to escape the 
rule laid down in the above case by citing section 
429 of the Code, (Compiled Statutes 585) which 
is as follows: ““When any judgment or decree 
shall be rendered for a conveyance, release or 
acquittance in any court of this State, and the 
party or parties against whom the judgment or 
decree shall be rendered do not comply therewith 
within the time mentioned in said judgment or 
decree, such judgment or decree shall have the 
same operation and effect, and be as available, as 
if the conveyance, release or acquittance had been 
executed conformable to such judgment or decree.”’ 

But this section does not give to a decree the 
effect of a conveyance of the legal title. It does 
not say that it shall operate as a conveyance or 
be available as a conveyance, but only that its 


operation and effect shall be preserved, aithough a 
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conveyance be not made. The language is, “it 
shall have the same operation and effect and be as 
available as if the conveyance” had been executed. 
Its object was to preserve in force the judgment 
or decree, notwithstanding the failure to make the 
deed, and thus preserve it, although the decree 

would otherwise by lapse of time become dormant. 

The contention of the defendant in error would 
have some foundation if the language were, that 
the decree should operate as a deed to transfer the 
legal title from the party against whom it was 
made to the party in whose favor it was made. 
But that was not within the contemplation of the 
legislature. It did not mean to give the decree 
such effect. All that the statute provides is, that 
the decree shall be in force and effect after the 
expiration of the time limited for the making of 
the deed. 

The statute, therefore, does not take the case 
out of the rule, that a decree in equity directing 
the defendant therein to execute a deed, establishes 
only an equitable title, which will not. support 


an eyectment. 


- 


J. Mo. WOOLWORTH, 


Attorney for Plaintiffs in Error. 
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IN THE 


SUPREME COURT 


OF THE UNITED STATES. 


ANTHONY J. LANGDON, ET AL., 
| Plaintiff in Error, 
vs. 
WILLIS M. SHERWOOD, 


Defendant in Error. 


Brief for Defendantin Error. 


By JOHN M. THURSTON, 


of Counsel, 


Omaha Kepublican Print. 


IN THe 


SUPREME COURE 


OF THE UNITED STATES 


ANTHONY J. LANGDON, et al. 
Plaintiff in wad 
VS, ; 

WILLIS M. SHERWOOD. 


Defe ndantin error. | 
BRIEF FOR DEFENDANT IN ERROR. 


This cause was tried to the court, andthe -ludgment 
in the case is based upon findings of facet, set forth in 
the record, pages 4 and 5. An inspection of the petition 
and the findings of the court, will readily show, that the 


, 


plaintiff in the court below claimed title to seetion 35 
and parts of sections 27, 25 and 54 all in township 15 
north of range ten east. The court finds that the title 


to all of the property described in the petition is in the 


‘) 


plaintiff, Willis M. Sherwood; and, so faras the title to 
the east half of section 33 is coneerned, it will be seen, 
upon examination of the bill of exceptions and the findings 
of the court, that no question is made by the plaintiff in 
error as to the sutticieney of the title produced by Sher- 
wood. I insist therefore that in any event the judg- 
ment, so far as the east half of that section is concerned, 
should stand. For I take it to be true that a judgment 
in ejectment, based upon findings by the court, will not 
be wholly set aside if those findings are sufficient to en- 
title the wITty, In whose favor the are, TO POSSCSSION ot 


any certain portion of the land in controversy. 


Second. The land certificates shown in the bill of ex- 
ception, on pages six and seven of the printed record, 
were only for the southwest quarter of the southwest 
quarter of section 28 and the west one-half of the north- 
west quarter of section 55, being 120 acres: and tor lot 
No. 1, quarter of See. 55, being the fractional part of the 
northwest quarter of the southwest quarter of said 
section 355, containing thirty-six acres and forty one- 


hundredths. ' 


From this the court will see that the title of the plain- 
tiff, so far as it rests upon the certificates of the land 
office, which are objected to, only goes to one hundred 
andfitty-six and forty-one-hundredths acres of the 820 in 
controversy. The record shows for the defendant in the 
court below, no color of title in any of the land. As a 


matter of fact none was even claimed. Upon that trial 


it was supposed, by counsel for plaintiff, and it was held 


by the court, that Section 411, of the Nebraska Code of 


Civil Procedure, was sufficient to authorize the receipt 


of those certificates in evidence to show a prima facia 


title in the plaintiff. That section is as follows: ‘ The 


usual duplicate receipt of the receiver of any land office 


or if that be lost or destroyed, or beyond the reach of the 
party, the certificate of such receiver, that the books of 
his office show the sale of a tract of land to a certain in- 
dividual, is proof of title equivalent to a patent against 


all but the holder of an actual patent.” 


The ease of Bagnell vs. Broderick, 15 Peters 456, 
cited by the plaintiff in error, does not, it seems to me, 
support the claim urged by opposing counsel. The 
holding in that case is that a certificate of the land office 
cannot be used to maintain title in ejeetment against 
an averse claim under a patent; and the court in that 
Cah Says: “Nor do we doubt the power ot the state 
to pass laws authorizing purchasers of land from the 
United States to prosecute actions of ejectment against 


trespassers on the land purchased.” Is not this such a 


Case . 


[ am aware of the fact that the decision in Hooper ys. 


Scheimer, 24th Howard, 255, tends to support the claim 


of counsel for plaintiff in error. Itseems to hold that 


the title, shown by the production of the land office cer- 


tificate, is only equitable, and will not support an action 


in ejectment. But in all cases cited, the parties holding 


the land oftice certificate, were seeking to defeat patents 


_ ahs aos ar a ’ 


subsequently 


title. 


this court upon this question, but IT may be permitted to 
suggest that the rule laid down in Bagnell vs. Broderick 
goes far enough, and it should not be enforced in favor 


of mere naked possession. 


Llowever, I do not apnrehend that the judgment in 
this case would be reversed in toto because of a failure 


of proof of title to a small portion of land in controversy. 


Third. The plaintilt, In the court below, in order to 
establish his chain of title to all the land, except the 
east half of section 55, which, as already stated, came 
to the plaintifi by direct chain of tithe unquestioned and 
unobjectionable, offered in evidence a decree of the Cir- 
euit Court of the District of Nebraska, in a cause 
brought by Willis M. Sherwood against the Sauntee 
Land & Ferry Company, in which decree the court 
found “that the right, title and interest of the Sauntee 
Land & Ferry Coinpany had passed to, and vested in, 
the complainant in the case;” and it was turther de- 
creed, “that said Land & Ferry Company should within 
bwenty days execute, acknowledge, cLpPpProve anid record, 
in the manner provided by law, a good and suflicient 
deed of conveyance to the complainant of all of said 
real estate. to vest the entire legal title thereof in lim. 


and to deliver said deed of conveyance to the complain- 


ant.” The Court turther decreed, “that in ease = said 


issued, or at least were attempting to oust 


from possesion those claiming under some adverse legal 


I do not challenge the correctness of the holdings of 


respondent shall fail, neglect or refuse to make, exeeute 
or acknowledge, approve, record and deliver to the com- 
plainant such deed of conveyance within the time here- 
inbefere fixed, then and in that case this deeree shall 
stand and be a good, sufficient and complete conveyance 
trom the respondent, the Sauntee Land & Ferry Com- 
pany to the complainant, Willis M. Sherwood, of all the 
right, title and estate of said respondent in and to said 
real estate, and shall he taken ania hela cts eood, COll- 
plete ana perfect il deed i)! CONVEYANCE as would be the 
deed of conveyanee hereinbelore specified.” The bill of 
complaint alleged that the complainant therein named, 
Willis M. Sherwood, was in possession of the land at the 
time it was filed, and the aetion was brought not to re- 
cover possession of the premises, but to perfect the legal 
title of the complainant, in’ possession under equitable 


title. 


l insist that this decree pertecteitt the legal title in 
Willis Ml. Sherwood, The Cols’ eit (| Ly Opposilig Coll 


sel is not in any manner similar to the one at bar. 


Lessees ete., of llickey rs. Nleawart, 3d Lloward. 750. 


In that case there was no provision in the decree 


] 


itself, that upon failure of the respondent to execute a 


conveyance the decree itself should stand in all respeets 


as such COHVEValice, 


A court of equity has the undoubted right to so de- 


cree. 


The record of a judgment constitutes a perteet link in 


a chain of title. and can be introduced in an action of 


law to prove title. 


ree di Oj; J udame Wis, Sé cond edition, Sec. 4 Ih, 
Sd Conn... DO, 
Son decree il) C‘liancery tira he elven In evidence Oll 


the same footing as a judgement at common law. 


Freeman on Judaments. second edition, See. 4.20. 


[ insist that the Nebraska statute, cited yy Opposing 
counsel, was enacted for the express purpose of giving 
to a decree of a court of Chancer the same elect, SO 
far as the conveyance of the legal title to the land is 
concerned, as would the execution and delivery of the 
conveyance as decreed. If this was not the intention of 
that statute it is difficult to conceive for whiat purpose it 
was enacted. If such decree “shall have the same oper- 
ation and effect, and be as available, as if the'conveyanee, 


release or aequittance had been executed conformable to 


such judgment or decree,” then certainly, the party in 


whose favor such deeree is rendered, can use the decree 
to maintain his legal title in all legal proceedings, with 
the same effeet as he eould have used the CONVE Vance 
itself. Lor the above reasons the judgment of the court 
below should be affirmed, or, in any event, it should be 
wftirmed as to all the property in controversy, except 
that deseribed in the two land certificates. 
JOHN M. THURSTON, 
Of Counsel. 
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THE U. S. EX REL. J. K. MCLEAN VS. W. F. VILAS, P. M. G. 


1 Petition for Mandamus. Filed Aug. 4, 1886. 
In the Supreme Court of the District of Columbia. 


Tue Unitep States OF AMERICA ex rel. 

J. K. McLeAN i 
a >At Law. No. 27092. 
Wa. F. Viras, Postmaster General. 


To the honorable judges of the supreme court of said District: 


Your relator, J. K. McLean, a citizen of the State of Kansas, re- 
siding at Florence, in said State, respectfully shows to your honors— 
That your relator was, on or prior to April 14, 1871, commis- 
sioned a postmaster of the fifth class by the Postmaster General, at 
Florence, Kansas, and that he executed bonds with accepted sure- 
ties for the full and faithful performance of all his duties and obli- 
gations as such postmaster under his said commission. 
2 Your relator, J. K. McLean, further shows that he entered 
upon the discharge of the duties of his office on the 14th of 
April, 1871, and continued to discharge fully all the duties of said 
office and to defray all the expenses of said office, including cost of 
fuel, lights, and clerk hire and rent of office and construction of 
furniture and letter boxes, up to and including June 30, 1872, and 
made full returns of business and receipts of said office on the last 
day of each quarter to the officer designated by law to receive said 
returns. 

Your relator, J. K. McLean, further shows that upon the returns 
made on the 30th of June, 1871, he was allowed and paid a salary 
of $1.48, and that if paid in commissions upon said returns, under 
the act of 1854, he would have received $39.12. 

Your relator, J. K. McLean, further shows that upon all the re- 

turns made by him between July 1, 1871, and July 1, 1872, 
3 he was allowed and paid a salary of $7, and that if he had 

been paid in commissions upon said returns, under the act of 
1854, he would have received $568.64. 

Your relator, J. K. McLean, further shows that the Postmaster 
General refused to readjust his salary as such postmaster during his 
said term of service, and that he sued the United States in the Court 
of Claims for his unadjusted salary, and that his claim failed by 
reason of the decision of the U.S. Supreme Court that the Post- 
master General’s readjustment of his salary must be made before 
he could recover. 

Your relator, J. K. McLean, further shows that he then applied 
o Congress for relief, and that Congress, for his relief and the relief 
other postmasters, on the 3rd of March, 1883, passed the follow- 
g act: 
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“Chap. 119. An act authorizing and directing the Postmaster 

General to readjust the salaries of certain postmasters in ac- 

4 cordance with the provision of section eight of the act of June 
twelfth, eighteen hundred and sixty-six. 


“Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That the Postmaster 
General be, and he is hereby, authorized and directed to readjust the 
salaries of all postmastersand late postmasters of the third, fourth,and 
fifth classes under the classification provided for in theact of July first, 
eighteen hundred and sixty-four, whose salaries have not heretofore 
been readjusted under the terms of section eight of the act of June 
twelfth, eighteen hundred and sixty-six, who, under sworn returns 
of receipts and business for readjustment of salary to the Post- 
master General, the First Assistant Postmaster General, or the 
Third Assistant Postmaster General, or who made quarterly returns in 

conformity to the then existing laws and regulations showing 
o that the salary allowed was ten per centum less than it would 

have been upon the basis of commissions under the act of 
eighteen hundred and fifty-four, such readjustments to be made in 
accordance with the mode presented in section eight of the act of 
June twelfth, eighteen hundred and sixty-six, and to date from the 
beginning of the quarter succeeding that in which such sworn re- 
turns of receipts and business or quarterly returns were made: Pro- 
vided, That every readjustment of salary under this act shall be 
upon a written application, signed by the postmaster or late post- 
master or legal representative entitled to said readjustment, and 
that such payment made shall be by warrant or check on the 
Treasurer or some assistant treasurer of the United States, made 

payable to the order of said applicant,and forwarded by mail 
6 to him at the post office within whose delivery he resides, 

and which address shall be set forth in the application above 
provided for. 

“Approved March 3, 1883.” 


Your relator, J. K. McLean, further shows that, in full compli- 
ance with the requirements of said act, he has, in writing, presented 
his application for readjustment of his salary as such postmaster at 
Florence, Kansas, for the term of his service as herein set forth, to 
Wm. F. Vilas, Postmaster General. and that the said Wm. F. Vilas, 
Postmaster General, has refused to readjust his salary as postmaster 
at Florence, Kansas, for the term of his service, between April 14, 
1871, and July 1, 1872, and has refused to readjust his salary as 
such postmaster for any part of the said term of service. 

Your relator, J. K. MeLean, therefore prays that a writ of per 

emptory mandamus may issue from this honorable court, ap 
/ under its seal, directed to Wm. I. Vilas, Postmaster Genera 
commanding him that he readjust the salary of the relato 
as postmaster at Florence, Kansas, for and during his official tern 
of service, from April 14, 1871, to July 1, 1872, and that he shoulc 
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WILLIAM F. VILAS, POSTMASTER GENERAL. 3 


be required to appear before this honorable court, on a day named 
by your honors, to show cause why the said writ should not issue. 
J. K. McLEAN, 
By HARVEY SPALDING, 
His Attorney. 


District oF CoLUuMBIA, 88: 


Harvey Spalding, being duly sworn, deposes and says that he is 
the attorney of the above-named relator, and that the facts as stated 
in the above petition are true. 


HARVEY SPALDING. 


Subscribed and sworn to before me this fourth day of August, 
eighteen hundred and eighty-six. 
[ SEAL. | JNO. C. PEDRICK, 
Notary Public. 


8 Rule to Show Cause. 
In the Supreme Court of the District of Columbia. 


THE Unitrep States ex rel. J. K. MCLEAN, Peti- ) 
tioner — 
; -_Law. No. 27092. 
Us. 
Wa. F. Viras, Postmaster General. 


On reading the petition for the writ of mandamus in the above- 
entitled cause and upon considering the same it is, this 6th day of 
August, 1886, ordered that the defendant show cause, on the first 
Monday of October next, at 10 o’clock a. m., before the court in gen- 
eral term, why the said writ of mandamus should not be issued as 
prayed, and that a copy of this order be served on the defendant on 
or before the 20th day of August instant. 

By order of the court: 


WM. M. MERRICK, A. J. 
Marshal's Return. 
Served copy application & rule to show cause on Wm. F. Vilas. 
Postmaster General, August 7, 1886. 
A. A. WILSON, Marshal. 
9 Motion to Set Aside Rule to Show Cause. Filed Oct. 4, 1886. 
In the Supreme Court of the District of Columbia. 
J. K. McLean 
v. + Law. 27092. 
Wma. F. Vinas. } 


Now, on this fourth day of October, 1886, comes the respondent 
and moves the court to quash the petition and set aside and dis- 
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charge the rule to show cause why a mandamus should not be issued 
as prayed, for the following reasons: 

I. The said petit — does not disclose such a case as should entitle 
the petitioner to the relief prayed. 

II. The said petition does not show that the petitioner was enti- 
tled to a readjustment of salary at the time he claims he was so 
entitled to such readjustment. 

III. It appears that no application was made by petitioner for a 
readjustment of salary in apt and proper time to entitle him to the 


same. 


WM. F. VILAS, 
Postmaster General. 


ROBERT A. HOWARD, 
Asst Alt’'y Gen. U. 8., of Counsel for P. M. Gen. 


10 Motion for Leave to Substitute Amended Petition. Filed Oct. 
18, 1856. 


Supreme Court of the District of Columbia. Oct. 18th, 1886. 


Unitrep Srates, &e., J. K. McLEAN ) 
v. > No. 27092. 
WituraAM F. Vinas, Postmaster General. } 


Now comes the relator, by his attorneys, Harvey Spalding and S. 
F. Philips, and moves the court to be allowed to substitute for the 
original petition in the above case an amended petition, being that 
endorsed filed tt ws Sth, 1886, suggesting that such amended 
petition is merely a change in form from the original. 

H. S. SPALDING, 
Ss. F. PHILIPS, 
lor Relator. 


11 Amended Petition for Mandamus. Filed Oct. 18th. 1886. 
In the Supreme Court of the District of Columbia. 


THe UNITED STATES OF AMERICA ex rel. J. K. 
McLean se eae ae 
At Law. No. 27092. 


is. 


) 

| 

} 

Ty | , > ‘4 
Wm. F. Viras, Postmaster General. J 


To the honorable judges of the supreme court of said District: 

The relator, J. kK. MeLean,a citizen of the State of Kansas, resid- 
ing at Florence, in said State, respectfully shows to your honors— 

That on or prior to April 14, 1871, he was duly commissioned 
postmaster of the fifth class at Florence, Kansas, and that thereupon, 
upon said day, he was duly qualified therefor by giving bond and 
taking oath, and immediately entered upon ‘a discharge of the duties 
of said office. 


WILLIAM F. VILAS, POSTMASTER GENERAL. ov 


12 He further shows that he continued regularly and fully to 

discharge all the duties of said office up toand including June 
30, 1872, and amongst these duties made ful! returns of the business 
and receipts of the same on the last day of each quarter to the 
auditor for the Post-Office Department. Accordingly, that upon 
June 30, 1871, for the fractional quarter which then expired, he re- 
turned and paid over to the United States $161.12 for postages by 
him received, upon which, by the act of L854, he would have been 
entitled to the commissions at 60 per cent Upon SS5.7 1 (the quarter 
being fractional) and 50 per cent. upon the remainder, $75.41, or in 
all for compensation to SS9.12. 

[nu the same way, that upon September 30, 1871, for the quarter 
then ending, he returned and paid over for postages $270.19, and 
for box rents $19.20, upon which postages, by the act of 1854, he 

would have been entitled to commissions at 6U per cent. upon 
13 the first $100 and 50 per cent. upon the remainder, as well 

also to the whole of the box r nis, or In all for compensation 
to $164.29. 

So, also, upon December 31, 1871, for the quarter then ending, he 
returned and paid over for postages 5212.06, and for box rents 
$20.75; the compensation upon which, caleulated as above, would 
have been $136.73. 

And, again, upon March 31, 1872, for the quarter then ending, 
he returned and paid over for postage s SZ] i and for box rents 
$15.75; the compensation upon which, calculated as above, would 
have been $154.93. 

And, lastly, upon June 350, 1872, for the quarter then ending, he 
returned and paid over for postages $275.52, and for hox rents 
S] oO: the com pensation Upon which, calculated us above, would 
have been $137.26. 

The relator further shows that upon the returns made by him for 

the quarter ending June 30, 1871, he was allowed for com- 
14 pensation $1.48, and for each of the four quarters which ex- 

pired between July 1, 1871, and July 1, 1872, he was allowed 
and paid for compensation $1.75 or for that year in all $7.00. 

Also that the Postmaster General refused to readjust his salary as 
such postmaster during his said term of service, and that thereupon 
he sued the United States in the Court of Claims for his unadjusted 
salary, and fuiled to recover for the reason that such . readjust- 
ment” was a necessary preliminary toa suit for the money. (95 
U.S., 750.) 

Also that he then applied to Congress for relief, and that there- 
upon the act of 1883, ch. 119 (March 3), was enacted entitled “ An 
act authorizing and directing the Postmaster General to readjust the 


‘y 
> «? 


salaries of certain postmasters In accordance with the provisions of 

section eight of the act of June twelfth, eighteen hundred and sixty- 
six.” 

15 The relator further shows that about the 14 of April, 1883, 
In compliance with the requirem uit of said act, he presented 

an application (signed by himself and setting forth the address of 

the post office at which he resided) for a readjustment of his salary 
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as such postmaster for the term of service hereinbefore set forth to 
W. Q. Gresham, then Postmaster General, and that upon the com- 
ing into office of the defendant, W. F. Vilas, the present Postmaster 
General, said application was soon and repeatedly called to his at- 
tention by the attorney of said relator, and that in March, 1886, the 
said W. I. Vilas communicated to him a refusal to readjust the same 
in all or for any part thereof. 
The relator therefore prays that a writ of mandamus may issue 
from this honorable court directed to William F. Vilas, Postmaster 
General, commanding him to readjust the salary of the relator 
16 as postmaster aforesaid for and during such term of service 
or otherwise to appear before this honorable court, on a day 
named by your honors, to show cause why the said writ should not 
issue. , 
R. McLEAN, 
TARVEY SPALDING, 
His Altorney. 


By 
District oF CoLUMBIA, ss: 


Harvey Spalding, being duly sworn, deposes and says that he is 
the attorney of the above-named relator and that the facts as stated 
in the above petition are true. 


HARVEY SPALDING. 


Subscribed and sworn to before me this 13th day of ¢ etober, eight- 
een hundred and eighty-six. 
[SEAL. | JOHN J. LINNEY, 
Notary Public. 


17 Answer of Respondent. Filed Nov. 10, 1886. 


In the Supreme Court of the District of Columbia. 


Tue Unirep Srates ex rel. J. K. MCLEAN ) 

VS. >At Law. No. 27092. 

WiLuiAM I. Vinas, Postmaster General. 

Now comes the respondent herein, by the Attorney General, his 
counsel in this behalf, and, for cause and reason why the writ of 
mandamus prayed for herein should not issue as prayed, respectfully 
showeth unto this honorable court that he hath been served with 
notice of an order or rule from this honorable court requiring him 
to show cause why a writ of mandamus should not be issued from 
the said court directed to him, as Postmaster General of the United 
States, upon the petition of the said J. K. McLean, relator herein, 

commanding the respondent that he readjust the salary of 
18 the relator at postmaster at Florence, Kansas, for and during 
his official term of service, from April 4th, 1571, to July Ist, 
1872, in accordance with the provisions of the act of Congress ap- 
proved March 3, 1883, entitled “An act authorizing and directing 


' 
' 
’ 
| 
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the Postmaster General to readjust the salaries of certain postmasters 
in accordance with the provisions of section eight of the act of June 
12, 1886.” 

The undersigned respondent considers it his duty, in the first place, 
to protest against the jurisdiction of this honorable court invoked on 
this occasion for the following reasons: 

lirst. Because, as Postmaster General of the United States, he is 
not subject in the discharge of the duties of his office by the Consti- 
tution and laws of the United States to the control, supery ision, and 
direction of the said court. 

Second. Because such jurisdiction in this court would, if 

lv assumed, operate as such an interference in the discharge of 
the oflicial duties of the undersi 

make it impossible for him to perform them as required and intended 
and directed by the acts of Congress, and would transfer to the said 


? . 
ned, as such oticer, as to 


; 


court the discharge of said duties, the disbursement of public mon- 
eys and property by law for specific purposes, great embarrassment 
to the postal service, and great wrong and Injustice to other persons 
entitled Lo recelve MOneysS Irom the LD) stal funds and revenues and 
appropriations made by law LO defray the ex pchses of the postal 
ser\ ice : and 
Third. Beeause such a jurisdiction in a court would make the 
United States suable in that court, and subject the mon - oe % he 
United States in the Treasury of the United States to be taken there- 
from by the judgments of said court; and 
Fourth. Because such a jurisdiction requires the adjustment 
20 and allowance of a claim for which no appropriation has been 
made by law; and 
Fifth. Beeause the writ of mandamus prayed in this action seeks 


require of this respondent to violate Lie expressed 


LO compel and 
commands and requirements of Congress contained In the aet up- 
proved August 4th, 1856, making appropriations tu supply deficien- 
cles, CLc., ana commonly known as the (relic ral deficiency act ; and 
Sixth. Because the said writ, as praved for, will reqt 
spond nt to do not only a ministerial act, but an act Involvin 
requiring the exercise of executive Judgment and discretion; and 
Seventh. Because that if said respond nt proceeds to read) ist suid 
salary under the mandate of this court he will be required to read- 
just said salary under the rule of readjustment pr ) 
of August 4th, 1886, and will thereby be required to find and deter- 


ulre of the re- 
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, 
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~ 
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mine, as has been heretofore found and determined by his 
21 predecessor in office, that said relator 1s entitled to no read- 
justment or inereased allotment for the period for which he 
claims. 
lor these and other reasons, which he trusts will be obvious on 
further consideration to the court, and for further reasons herein- 
after set forth, he respectfully objects to the jurisdiction assumed in 
this case and now proceeds under such protest to show cause why 
the mandamus prayed for should not be issued. 
The respondent supposes it to be true that the relator was post- 
master at Florence, Kansas, from April 14, 1571, to and including 
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June 30th, 1872, as stated in said petition, and that he was paid his 
salary, as stated in the said petition filed herein and of which a copy 
has been served upon the respondent 

He further shows, upon information and belief, that the said peti- 

tioner Is not now and never was or has been entitled to a re- 
22 adjustment of salary for the period aforesaid for the reason 
that no quarterly returns of the receipts and business of the 
post othce aforesaid were made for that period and anterior periods 
whereby it was made to appear to the Post Office D. partment that 
he was pars) entitled to such readjustment or further allowance 
of salary for the period aforesaid, and that by reason of the fact that 
ho suflicient returns having been made “ul thr end of and for each 
quarter, Hor for il succeeding number of pre ceding quarters, the said 
petitioner, J. IX. McLean, never became entitled to the readjustment 
and further allowance of salarv under the acts of July Ist, 1864 (13 
Stat., p. 930), nor under the provisions of section el cht of the act of 
June 12, 1866 (14 Stat., p. 60). and that, as the respondent is in- 
formed and believe s, said petition 's salary Was not Increased 
23 by further allowanee for that period or for any part thereof, 
because and for the reason that the Postmaster General then 
in office found and determined that for lack of quarterly returns 
duly rendered for a sufficient number of quarters and for each quar- 
ter and other necessary data required by law it was not not made to 
appear that said petitioner was entitled to the readjustment of his 
salarv for said period, and that the same could not lawfully be 
made. 

The respondent, further answering, admits that said petitioner 
heretofore brought an action Ho ilDst a UJnited States to recover il 
sum of money as salary lor the period aforesaid, and that in said 
action it was declared and decided by the Supreme Court of the 
Unit ed States, as appre ars from the re por of said i <CIsion In 1 e 96th 

volume of United States Re ports, page 700, to which action 

24 the pe titioner refers in his petition herein, that Upon the facts 

proved, found, and established in said action the acts of Con- 

gress above referred tO vave LO sald u titioner no right tO any gre iter 

salary between April 14, 1871, and July Ist, 1872, than that which 

was fixed at the time of said appolntinent and that which he had 
been paid and had received. 

nd the respondent further shows that after the passage of the 

act of 1585, referred to and recited at length in the said petition, its 

proper construction and true intendment becamea question Of some 

difficulty to the Post-Office Department, and the then Postmaster 

General, Hon. W. Q. Gresham, gave the subject careful considera- 

tion and stated his views thereon in a letter addressed to the First 

Assistant Postmaster General,of date June 9, 1555, of which a copy 

(printed) will be found in H. R. Report No. 2376 of the 49th Con- 

gress, a copy of which report is hereto annexed and _ said let- 

20 ter therein printed made a part of this return. Mr. Gresham 

also requested the views of the honorable the Attorney Gen- 

eral, Benjamin H. Brewster, as to its interpretation and the proper 

method of complying with its requirements. In compliance with 
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ecessor in office it never became the official duty and is not now 
29 the duty of the respond nt to review or ove rrule such former 
decision, and he respectfully submits that it is not competent 
for this honorable court, by its writ or mandate, to compel him to 


do so. 


He further States that ho other application has been made to him 
to readjust sald salary than the demand of said relator by his at- 
torney ; that this respondent, as Postmaster General, shall reopen, 
review, reconsider, revise, and overrule the ruling and decision of 
his predecessor in office, disallowing sald claim and finding and de- 
termining that nothing is due thereon under said acts of Congress. 

And the respond lit turther shows that. by reasolkl of said rule of 
readjustment adopted upon the advice aforesaid and pursued in the 
Depart tment, the said relators and others. whose claims have been 

disallowed, besought Congress at the cn enti ieaillmaa 


ov ress to interiere and Compel th _— aurtment to ado their 
. r.% } ‘7% ts i | , } . 
views and construction of the statute. and to de part from the 


ay] > eadministrati ursued ; Saeenenihid ‘der t] 

rule oj BQ TOT ISUR LION PuPsued as alforesalad ana reconsidet [ 1e] 
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claims: and that the said OhYress Gehnied thell 6 rm 
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. . 4 } . : ? : 
ol ene aN: li the act app August 4, [S56, 


making appropriations to suppl ree ed wonhipa in particular 
| | | 
an appropriation to pay the Claims whi 


ch had been readjusted and 
allowed under the requirements of said act of 1853 during the pre- 
ceding fiscal year, that the method of reviewing and readjusting 
the salaries of postinasters and ate PostMasters of the third, 
fourth, and fifth ela icati he act of July 
1, 1864, during the period between Juiy 1, 1864, and July 1, 
1874. which has been practiced in the Post-Offie Department 
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act of June 12, 1556," by whic 
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said act of July 1, } O+, upon the basis of the quarterly returns of 
‘ boyy y>ay , }* ‘ rr ] : » 5 «a : ] cs ‘ : . , 
postMasters GUPring the preceadlhy biennial Periods, respectively, 


whenever the salary a tall paid Was ten per centum less In amount 
than such salary should have been if r acljyuste d corres tly upon such 
returns by computing what the Commissions upon the same would 
have been under the act of June 22, 1854, and averaging the amount 
thereof annually, as directed by the act of July 1, 1864, for fixing 
salaries, Was approved and ratified as a correct administration of the 
aforesaid act of March 3, 1883, and of all other acts ap ypli- 
OZ cable thereto; and that the several r eadjust trnents which have 
been made are ratified as a correct : dlenanalahio of the Seve ral 
claims whi ‘+h have been considered and ‘disposed of and for which 
this app PO] 1") ation Is mad ' ana the several Persons to whom amounts 
have been respectively found due were declared | he rightful persons 
entitled to the same and sucly amounts to be the full sums due upon 
any and all such claims. 
And that all claims in excess thereof and all other claims for re- 
adjustment which have been examined and found by the proper 
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ecessor in office it never became the official duty and is not now 
29 the duty of the respondent to review or overrule such former 

decision, and he respectfully submits that it is not competent 
for this honorable court, by its writ or mandate, to compel him to 
do so. 

He further states that no other application has been made to him 
to readjust said salary than the demand of said relator by his at- 
torney; that this respondent, as Postmaster General, shall reopen, 
review, reconsider, revise, and overrule the ruling and decision of 
his predecessor in office, disallowing said claim and finding and de- 
termining that nothing is due thereon under said acts of C 

And the respondent further —— that, by reason of said rule of 
readjustment adopted upon the advice aforesaid and pursued in the 
Department, the said relators aa aise whose claims have been 

disallowed, besought Congress at the sessions of the 49th Con- 


a 


neress. 


OV) gress to interfere and compel the Department to adopt their 

views and construction of the statute, and to depart from the 
rule of administration pursued as aforesaid and reconsider their 
claims; and that the said Congress denied their petition and, instead 
of oranting the sr adap In the aet approved August 4, ISS6, 
making appropriations to su | | te., and in particular 
an appropri: ation to pent the claims which had been re djusted and 
allowed under the req ) he pre- 
ceding fiscal year, that the method of reviewing and cut ju sting 
the salaries of postmasters and late postmasters of the third, 
fourth, and fifth classes ane the classification of the act of July 
1, 1864, during the period between Juiy 1, 1864, and July 1, 
1574, which has been wes 1) the Post-Offiice JD partment 

since the act of Mareh 8, ISS5, entitled “An act authorizing 


¢) — ic ; " ‘ } , ,* é. : 
Sl and directing the osttusver General to rend iust the salaries 


oe 6 tare i* - ‘ P . : 
ulirements of said act of TSS3 di 


of certain postmasters In accordance with section eight of the 
act of June 12, 1556," by which all reviews and readjustments have 
been made prosp ctively for the biennial periods provided for in the 
sald act of Ju 1\ F LS64, ly yt) the Diwsis of the quart rly returns of 
postmasters during the preceding biennial periods, respectively, 
whenever th: Ssalal V act ally paid Was lel per centum less ln amount 
than such salary should have been If readjusted correctly upon such 
returns by cotnpt! iting Wi al thie COMM Isslons Upol the Sulhne would 
have been under the act of June 22, 1854, and averaging the amount 
thereof annually, as directed by the act of July 1, 1864, for fixing 
salaries, Was approved and ratified as a correct administration of the 

aforesaid act of Ma 1855, and of all other acts applhi- 
oz cable Liereto; and le several re adjusts ments which have 


, . . .4 ] _— . 7 > ; : 
be n made are ratiiied as a correct Gisposition Ol thie several 


claims which have been considered and disposed of and for which 
this appropriation Is made; and the several persons to whom amounts 
have been respectively found due were declared the rightful persons 
entitled to the same and such amounts to be the full sums due upon 
any and all such claims. 

And that all claims in excess the eof and all other claims for re- 
adjustment which. have been examined and found by the proper 
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officers of the Post-Office Department not entitled to readjustment 
are disallowed and barred. 

And, further, that any and every different method of readjust- 
ment of salaries of such postimasters and late postmasters during 
the period between July 1, 1864, and July 1, 1874, than was therein 
approved Was thereby prohibited. 

STs) Tie respondent further shows that the claim of the said 

relator for readjustment of salary for the period aforesaid, to 
wit, from April 14, 1571, to July 1, 1872, was and is one of the 
claims which had been examined and found by the proper officers 
of the Post-Office Department not entitled to readjustment within 
such rule of administration, and was by said act declared disallowed 
and barred; and thet the respondent is prohibited by the said aet 
from allowing the same or from readjusting the same according to 


any other rule than the rule by which it was found that he was en- 
‘ ; ‘ ] ; sae yY s+ . 

titled to no inerease ot COMMpPCHsallon | di 1 Was | irthe enacted 
that no sult or action shall Lye mabtalrav! t) lth \ court AGAINST 


any oilicer of the United States by reasor 1 or nis icllon In reviewln: 4 


, nel ; 1: 

or refusing to review or allowing or disal! owing any application for 
,* } } 
renadiustment of any such Suiary. 

4 Phiat by sald aet the respon lent ls expressly prohibit ted in 


taking further action in respect to such ela itn — the pe- 
titioner now seeks to COLL | him to do b\ au mandate this hon- 
orable court. 

Your respondent further shows that by this proceeding the re- 
lator seeks to compel, under the act of 18583, th readjust- and pay- 
ment of an increased amount of salary, for which no appropriation 
has ever been made by law, and after Congress has expressly re 
fused to make an appropriation forany such claim ; and the respond- 
ent respectfully submits that 1t Is nol comp tent for this court to 


issue its writ of mandamus in such case. 


The respondent attuches hereto as pare of this return certified 
copies of the following papers and coples from the files of the De- 
partinent, Viz: 

Exhibit “A.”-—A memorandum prepared in the office of the 
OO First Assistant Postmaster General, giving statement of the 
Claim of the said J. Kk. +e aheypeg, dpe, ec thereon. 

Exhibit “ B."—A_ brief of said claim, called a “jacket,” showing 
the computations for determining the said McLean's right toa salary 
from July Ist, 1572, t to July Ist, 1574. 

Exhibit “C."—Statement of the quarterly receipts for the quarters 
between July Ist, 1S70, and June 350, 1572 

Exhibit * D.”—Copy of jacket in said case,on which was endorsed 
the review of salary for the biennial period from July Ist, 1870 
to June 30, 1872. This review was prepared in 1554, prior to Octo- 
ber 4th of that year, and upon it it was determined by the then 
head of the Department that the said McLean was entitled to no in- 
crease of salary under the rule of readjustment of salary as adopted 
and practiced in such readjustments. 

Exhibit “E.”—Statement of the quarterly receipts for the last- 


ee 
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named period, showing the returns to have been found to be 
36 incomplete and nothing due upon such readjustment, which 

said statement was prepared in 1884, prior to October 4th of 
that year. 

Exhibit “ F.”—Power of attorney executed by said McLean _ to 
Harvey Spalding in 1872. 

Exhibit “G.”—Copy of application of said McLean for readjust- 
ment of the salary of said McLean for his period of service from 
April 14, 1871, to July Ist, 1872, which applicaticn was filed April 
14th, 1883, and reviewed and disallowed as aforesaid. 

1D xhil it “ H.”"—Copy of application of said McLean for readjust- 
ment of salary as postmaster at Florence, Kans., from April 14, 1871, 
to July 1, 1874, which was received in 1854. 

Exhibit “ [.’”—An im pel rfect application, dated April 7th, 1883, 
signed by Harvey Spalding as le val representative. 

Exhibit “ K.”—Notifieation of the Department, dated Oct. 
od 2,1884, that on readjustment from July Ist, 1872, to November 
12, 1872, no additional amount is found due. 

Exhibit “ L.”—Letter of Hon. S. R. Peters, M. C., asking of the 
auditor in regard to said claim. Same referred by indorsement to 
the First Assistant Postmaster General. 

Exhibit “ M.”—Answer of the First Assistant Postmaster General, 
stating the decision of the Department that no additional amount 
could be allowed. ‘a 

Exhibit “ caren pee of the pretended demand for readjustment, 
of date March 4th, 1886, alleged in said petition and letter therein 
referred to. The same was accompanied by no application signed 
by the postmaster, ¢ laimant. 

Exhibit “O.”—Copy of the demand made by Harvey Spalding, of 
date August 4th, 1886, which was presented at the Department after 
the act of August 4th prohibiting the readjustment of claims except 
upon the rules therein prescribed, and prohibiting any considera- 

tion of the claims theretofore disallowed — had taken effect. 
o8 As to any other matter set forth in said petition herein, 

not particularly responded unto in this answer or return, the 
respondent denies the same and submits the issue to this honorable 
court. 

All of which is respectfully submitted. 

WM. F. VILAS, 
Postmaster General, 
s5y ROBERT A. HOWARD, 
Ass’t Att’y Gen. 
E. E. BRYANT, 
Ass't Att'y Gen., P. O. D. 


District OF COLUMBIA, 88: 


Edwin E. Bryant, being first duly sworn, on oath deposes and 
says that he is the assistant attorney gener: al of the Post Office De- 
partment, and that he appears as counsel in this action on behalf of 
the Postmaster General at his request, and by request also of the 
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Attorney General; and that the matters stated in the foregoing an- 
swer or return are true to the best of his knowledge and belief. 


_~ 


EDWIN E. BRYANT. 


Sworn to and subscribed before me this 9th day of November, A. 
D. 1886. 
[SEAL. | | JAMES LAWRENSON, 
Notary Public. 


39 Report of H. R. Committee on Salaries of Postmasters. 


At Law. 27092. 
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Salaries ji Postm rrers 


May 1], 1886.—Referred to the House Calendar and ordered to be 
printed. 


Mr. Merriman, from the Committee on the Post Office and Post 
Roads,submitted the following report (to accompany bill H. R. 6998). 

The Committee on the Post Office and Post Ro ids, to whom were 
referred the resolution (HH. Res. S6) and the bills(H1. R. 6993 and H. 
R. 8250) explaining and amending the act of March 5, 1885, author- 
izing the Postmaster General to r adjust the salaries of certain post- 
masters, respectfully submit the following report: 

The bill S250 Is is follows: 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assernbled, That the true in- 
tent and meaning of the act approved Mareh third, elolteen hun- 
dred and eighty-three, entitled “An act authorizing and directing 
the Postmaster General to rea(ljust the salaries of certain postmas- 
ters in accordance with the provision of section eight of the act of 
June twelfth, eighteen hundred and sixty-six,” Is hereby declared to 
be to entitle postmasters and late postmasters of the classes specified 
in suld act to be paid the difference between the salary heretofore 
allowed and what they would have received as commissions under 
the act of eighteen hundred and fifty-four in all cases wherein it shall 
appear that the salary allowed Was ten per centum or more less than 
such comintissions. 

The resolution (H. Res. 86) is In substantial 
this bill. 

The act of LSS5, to which this bill relates, Was intended to explain 
and make more definite the acts of July 1, 1564, and June 12, 1866, 
which prescribed the method by which the Postmaster General 
should readjust the salaries of postmasters of the third, fourth, and 
fifth classes. 

The act of June 22, 1854, fixed the compensation of postmasters 
on the basis of commissions on the postage collected at their re- 
spective offices in each quarter of the year. These commissions 


ones pee 


ly the same terms as 
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were 60 per cent. on any sum not exceeding $100; 50 per cent. on 
any sum over $100 and less than $400; 40 per cent. on any sum 
over $400 and less than $2,400; and 15 per cent. on all sums over 
$2,400. 

Under this act the commissions were allowed upon each quarterly 
return. 

The act of July 1, 1864, provided that postmasters should be paid 
a fixed salary instead of commissions on postage collected, and 
divided the post offices into five classes. 

The offices were to be classified and the postmasters’ salaries ad- 
justed on the basis of the average annual sum received in those 
offices for the two consecutive years next preceding July 1, 1864. 

The offices where the postmuasters’ compensation had averaged not 

less than $5,000 were assigned to the first class; those in 
40 which it had amounted to less than $5,000 but not less than 

S? OOO to the second class: and those in which it had aver- 
aged less than $2,0Q0 and not less than $1,000 to the third elass. 
The offices in which the postmasters’ compensation had been under 
$1,000 and over $100 were assigned to the fourth class, and those 
whose compensation had been under $100 to the fifth class. 

The second section of this act provided for the biennial system of 
readjustment of postmasters’ salaries on the basis of the annual 
compensation for the two preceding years. It reads: 

Sec 2. That the Postmaster General shall review once in two 
years, and in special Cases, Upon satisfactory representation, “us much 
oftener as he may deem expedient, and readjust, on the basis of the 
preceding section, the salary assigned by him to any office; but any 
change made in such salary shall not take effect until the first day 
of the quarter next following such order, and all orders made 
assigning or changing salaries shall be made in writing and re- 
corded in his journal, and notified to the auditor for the Post Office 
Department. 

After this law had been in operation nearly two years its second 
section wasamended by section 8 of the act of June 12, 1866, which 
added to it the following : 

Provided, That when the quarterly returns of any postmaster of 
the third, fourth, and fifth class show that the salary allowed is ten 
per centum less than it would be on the basis of commissions under 
the act of eighteen hundred and fifty-four, fixing compensation, then 
the Postmaster General shall review and readjust under the provis- 
ions of said section. 

lrequently between 1866 and the date of the passage of the act of 
1883 postmasters of the third, fourth, and fifth classes complained 
that the Post Office Department had misconstrued the acts of 1864 
and 1866, and was not readjusting their salaries in accordance with 
the directions of said acts. 

The method then employed by the Post Office Department was as 
follows: When a postmaster made application for readjustment of 
salary allowed him between any given day in any year and the 
same day two years thereafter, the postages sold during the eight 
quarters preceding the first-mentioned date were first ascertained. 


WILLIAM F. VII.AS, POSTMASTER GENERAL. 


Then the commissions under the act of 1854 were computed on those 
receipts. The average of these receipts for one year was compared 
with the annual salarv allowed for the two years after the first-men- 
tioned date, and if the commissions showed a sum ten per cent. 
greater than the salary allowed for the two succeeding years the 
difference was added to his salary. 

The complainants claimed that any postmaster who could show 
by any quarterly return that his compensation under the act of 
1864 was ten per cent. less than it would have been under the act of 
1854 should have his salary readjusted, to take effect on the next 
first day of the succeeding quarter. 

In other words, that the correct method of readjustment was to 
take a given period and compute from the quarterly returns for that 
period what the commissions would have been under the act of 
1804, and, if those commissions ageregated a suin ten per cent. 
greater than the salary actually paid for that period, to pay the 
postmaster the difference between the salary he actually received 
and what he would have received from commissions on the receipts 
of the office for the same period, 

The Post Othee Department, however, held to the method under 
which they had proceeded, and refused to accept the theory of the 
complainants. ‘This method was based on the theory that the acts 

of 1564 and 1866 directed the readjustment of the postmasters’ 
41 salaries to operate prospectively, and that the salary when 

readjusted should be a prospective salary and nota change 
of salary during a past period. 

The result of these conflicting opinions was the passage of the act 
of March 3, 1883. This act reads as follows : 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That the Post- 
master General be, and he is hereby, authorized and directed to re- 
adjust the salaries of all postimasters and late postinusters of the 
third, fourth, and filth Clusses, under the classification provided for 
In the act of July hrst, elghteen hundred: and sixty-four, whose sal- 
aries have not heretofore been readjusted under the terms of section 
eight of the act of June twelfth, eighteen hundred and sixty-six, 
who made sworn returns of receipts and business for readjustment 
of salary to the Postmaster General, the First Assistant Postmaster 
General, or the Tuird Assistant Postmaster General, or who made 
quarterly returns in conformity to the then existing laws and regu- 
lations, showing that the salary allowed was ten per centum iess 
than it would have been upon the basis of commissions under the 
act of eighteen hundred and fifty-four; such readjustments to be 
made in accordance with the mode presented In section elght of the 
act of June twelfth, eighteen hundred and sixty-six, and to date 
from the beginning of the quarter succeeding that in which such 
sworn returns of receipts and business, or. quarterly returns, were 
made: Provided, That every readjustment of salary under this act 
sha!l be upon a written application signed by the postmaster or late 
postmaster or legal representative entitled to said readjustment ; 
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and that each payment nade shall be by warrant or check on the 
Treasurer or some assistant treasurer of the United States, made pay- 
able to the order of said applicant, and forwarded by mail to him at 
the post-office within whose delivery he resides, and which address 
shall be set forth in the application above provided for. 


The postmasters who had objected to the methods pursned in the 
readjustment of their salaries under the acts of 1564 and 1866, be- 
lieving that this act of 1883 sustained their theory of the readjust- 
ment of said salaries, renewed their demands for the readjustment 
of said salaries in accordance with their views. 

On June 9, 1853, Postmaster General Gresham, in a letter ad- 
dressed to First Assistant Postmaster General Hatton, gave an opin- 
ion as to the proper meaning and construction of the law of 1866 
and the act of 1883. He held that the act of 1866 did not repeal n 


part the act of 1864 and was not intended to change the rule of 


biennial readjustinent prospectively on the past receipts ; but it simply 
required that when the quarterly returns of the postmaster of the 
third, fourth, and fifth classes showed that the salary allowed for the 
next two preceding years was :10 per cent. less than it would be under 
the act of 1854 there should be a readjustment, but that the proper 
mode of readjustment was fo use the eight quarterly returns pre- 
ceding as a basis of determining whether the adjustment under 
the law of 1864 had been 10 per cent. less than it would have been 
under the law of 1854; and, if so, to add this to the amount received 
as salary for the next two years. 

On February 15, 1854, in response to the request of Postmaster 
General Gresham, Attorney General Brewster gave an_ elaborate 
opinion as to the proper construction of the statute of 1883. He 
concurred in the view expressed in Postmaster General Gresham’s 
letter heretofore mentioned, saying, substantially, that while the act 
suid in terms that the salaries should be adjusted according to the 
mode prescribed in section 8 of the act of 1866, yet, as that section 
merely added a new proviso to the act of July, 1864, the whole 
should be read together and not the proviso alone. In other words, 
that the biennial scheme of readjustment must not be disturbed by 
the act of 1885. | 

Both of these opinions agree that if the complainants’ construction 
of the law of 1553 was correct it would, in practice, enable the post- 
masters to rest their application on some quarter irrespective of 

biennial adjustment, and to elaim the readjustment on the 
42 basis of that quarter, thus securing a raise of salary for every 
exceptionally prosperous quarter. 

Postmaster General Greshatm’s successor and Postmaster General 
Vilas have proceeded in the readjustment of the salaries of post- 
masters of the third, fourth, and fifth classes in accordance with the 
construction of the law as laid down by Postmaster General Gresham 
and Attorney General Brewster. 

Up to the 19th of March, 1886, 24,875 claims had been reviewed. 
Of this number 9,558 were allowed, the aggregate sum of such allow- 
ance being $048,874.44, and 15,518 cases were disallowed. <A part 
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of these were disallowed because returns were lacking and a part 
because returns failed tov show an increase of 10 per cent. for the 
period covered by the petition and the difference between the salary 
allowed under the basis of the act of 1864 and the commission basis 
of 1854. This work is proceeding as rapidly as possible with the 
small number of clerks allowed for its prosecution. 

The Postmaster General is of the opinion that to change the rule 
adopted as a compliance with the law would create great confusion 
in the Department and require years of labor in the reconsideration 
of claims already disposed of, and for payment for part of which 
Congress has already appropriated $225,695.03. 

The committee believe that House bill 6993 will, if it becomes a 
law, settle this conflict of opinion as to the true method of readjust- 
ing the salaries of postmasters of the classes named in the acts of 1864, 
1866, and 18853. 

This bill provides for the ratification and confirmation of the 
readjustment of the salaries of postmasters heretofore made by the 
Postmaster General pursuant to the act of March 3, 1855, as said act 
was construed by the Attorney General. It also declares that all 
claims of postmasters or late postmasters which have been disallowed 
pursuant to this construction or are thereby precluded from allowance 
have been properly disallowed and barred; that all claims here- 
after considered shall be readjusted in accordance with said act as 
construed by the Attorney General, and that no claim shall be con- 
sidered which is not presented within three monthsafter the passage 
of this act. It further provides that no action shall be had in any 
court against any Postmaster General by reason of bis action in re- 
viewing in allowance or disallowance of any application in accord- 
ance with said construction under said act. 

The Postmaster General, in his last annual report, reeommended 
that January 1, 1887, be fixed as a limit for the presentation of 
claims for the readjustment of postmasters’ salaries under the exist- 
ing laws. 

The committee therefore recommend that House bill 69935 be 
amended by striking out in the seventeenth and eighteenth lines the 
words “ within three months after the passage of this act,” and in- 
serting the words “on or before January 1, 1587,” and that as thus 
amended it be reported in the nature of a substitute for House joint 
resolution No. 86 and House bill 8250, with a recommendation that 
it do pass as thus amended, and that said joint resolution No. 86 and 
bill No. 8250 do lie on the table. 

Appended to the report are Postmaster General Gresham’s letter 
to First Assistant Postmaster General Hatton of June 9, 1883; At- 
torney General Brewster’s opinion rendered February 13, 1584; At- 
torney General Brewster’s letter to the Postmaster General of June 
14, 1854, and Assistant Attorney General Bryant's letter to Post- 
master General Vilas, April 12, 1856. 
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43 Claims of Postmasters for Readjustment of Salaries under Act of 


March 3, 1583. 


Post Orrice DEPARTMENT, 
W asuinaton, D. C., June 9, 18838. 
Hon. Frank Hatton, First Assistant Postmaster General. 

Sir: A careful examination of act approved March 3, 1883, en- 
titled “An act authorizing and directing the Postmaster Gene ral to 
readjust the salaries of certain postmasters in accordance with the 
provisions of section 8 of the act of June 12, 1866, ” has satistied me 
that the purpose of this legislation is to require the Postmaster Gen- 
eral,in all cases in which any oneof his predecessors has failed to com- 
ply with the provisions of section 2 of the act of July 1, 1864, as 
amended by section 8 of the act of June 12, 1566, requiring a re- 
adjustment of salaries in offices of the third, fourth, and fifth 
classes, to proceed to make such adjustments under the terms of that 
section. 

It is essential, therefore, to ascertain the exact meaning of section 
2 of the act of July 1, 1864, and the change effected by the amend- 
ment of June 12, 186. 

The act of June 22, 1854, authorized the Postmaster General to 
allow commissions to postmasters at the following rates on the post- 
age collected at their respective offices in each quarter of the year, 
and in due proportion for any period less than a quarter : 

On not exceeding $100, 60 per cent. ‘ 

Over $100 and not exceeding $400, 50 per cent. 

Over $400 and not exceeding $2,400, 40 per cent. 

Over $2,400, 15 per cent. 

There are certain qualifications and additions to these commis- 
sions not necessary to enumerate for the purpose of this examina- 
tion. 

Under the provisions of this act the commissions were allowed to 
postmasters upon each quarterly return. 

The act of July 1, 1864, classified postmasters according to the 
salary received. Those whose compensation was not less than $3,000 
yearly were placed in the first class; those whose commissions were 
below that sum and yet reached $2,000 per annum were of the 
second class ; post offices with the salaries between $1,000 and $2,000 
were of the third class; those between $100 and $1,000 of the fourth 
class, and those under $100 constituted the fifth class. 

Post oftices were to be arranged in these classes whenever for the 
two consecutive years next preceding July 1, 1864, the compensation 
at the office should have amounted to the average sum assigned to 
the class. 

The second section of the act reads as follows: 

“ And be it further enaeted, That the Postmaster General shall 
review once in two years, and in special cases, upon satisfactory rep- 
resentation, as much oftener as he may deem expedient, and read- 
just, on the basis of the preceding section, the salary assigned by 
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him to any office; but any change made in such salary shall not 
take effect until the first day of the quarter next following such 
order, and all orders made assigning or changing salaries shall be 
made in writing and recorded in his journal and notified to the 
auditor for the Post-Office Department.” 

Under this legislation it resulted that while under the act of June 
22, 1854, postmasters received their compensation based upon each 
quarterly return, they were in future to be paid salaries for two 
vears, based upon the average amount of receipts as shown by their 
quarterly returns for two years preceding the Ist day of July, 1864, 
calculated upon the basis fixed in the act of June 22, 1854. 

As this general legislation, however, fixing absolutely the salary of 
a postmaster for two years in advance upon the basis of his receipts 
for the two years preceding, would, in rapidly growing commu- 
nities, work an injustice to postmasters, the revenues of whose offices 
would be largely increased without any. corresponding increase 
during the two years in their salary, the Postmaster General was 
authorized, “in special cases, upon satisfactory representation, as 
much oftener as he may deem expedient,” to make such readjust- 
ment “ on the basis of the preceding section.” 

The rule fixed by this legislation was a biennial readjustment of 
salaries. The exception to this rule was the exercise by the Post- 
master General of a discretion “in special cases.” 

After this act had been in force for nearly two years the second 
section was amended by adding the following : 

“ Provided, That when the quarterly returns of any postmaster 
of the third, fourth, and fifth class show that the salary allowed is 
ten per centum less than it would be on the basis of commissions 
under the act of 1854 fixing compensation, then the Postmaster 
General shall review and readjust under the provisions of said 
section.” 

There is no attempt in this amendment to change the settled rule 

of biennial readjustment. It requires simply that when the 
44 “quarierly returns” at offices of the third, fourth, and fifth 

class show that the salary allowed upon the average annual 
compensation of postmasters for the two next preceding years is 10 
per cent. less than it would be on the basis of the act of 1854 (which 
basis is the actual quarterly returns themselves), then the Postmaster 
General shall adjust upon the quarterly returns. 

The substitution of a salary for two years bv the act of July 1, 
1864, based upon the average returns for two years, in place of com- 
missions upon each quarterly return, was not abandoned by the 
amendment, but it was provided that where the effect of taking the 
average of annual compensation of postmasters for the two years 
preceding was to reduce the compensation of the postinasters 10 
per cent. below what it would be by using the eight preceding quar- 
terly returns themselves as a basis the postmaster at such office be- 
longing either to the third, fourth, or fifth class should have the 
adjustment upon the actual quarterly returns. 

his construction leaves in full force the policy inaugurated by 
the act of July 1, 1864, of paying salaries to postmasters which are 
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fixed for a period of two years in advance, the amendment simply 
providing that all postmasters of the third, fourth, and fifth class 
whose compensation was thus reduced 10 per cent. or more below 
what they would have received under the act of 1854 shall have 
their salaries readjusted and fixed upon the basis of the latter act. 

This construction of the amendment leaves in full force the dis- 
cretion conferred upon the Postmaster General to make a readjust- 
ment “in special cases upon satisfactory representation as much 
oftener as he may deem expedient.” | 

I am aware a persistent effort has been made for years to make it 
appear that it was an imperative duty of the Postmaster General 
under the amendment to examine éach quarterly return as made 
by postmasters of the third, fourth, and fifth class, with a view of 
ascertaining whether officers of these classes would have their com- 
pensation reduced on the basis of the actof 1864 as much as 10 per 
cent. below the basis of the act of 1854, and, if this result appeared to 
maketheadjustment quarterly, as though the act of 1864had not been 
passed. This construction ofthe amendment would practically destroy 
the principlesof legislation of which it formed a part as to all officers 
claimed to be within its provisions and render biennial adjustments 
as to them not only unnecessary, but absolutely impossible. It was 
not the intention of Congress by the amendment of 1866 to repeal 
any part of the statute of 1864. The latter statute was to stand, the 
amendment simply securing to officers of the designated classes the 
right to have their biennial adjustments of salaries made upon the 
basis of the act of 1854 instead of the act of 1864 whenever they 
could save 10 per cent. by this course. 

If, in fact, there are cases in which it appeared from the quarterly 
returns or from sworn reports of receipts and business that post- 
masters of the third, fourth, and fifth class at the biennial readjust- 
ments had their salaries fixed under the act of 1564, when, by an 
adjustment under the act of 1854, 10 per cent. or more would have 
been added to their salaries, then under the act of 1883 such post- 
masters are entitled to whatever additional sum they would and 
should have received under the act of 1854. 

In all cases, therefore, in which applications are made for read- 
justment under the act of 1883, signed by the postmasters or late 
postinasters of the third, fourth, and fifth classes, or, if deceased, by 
their executors or administrators, you will take the necessary steps 
to determine from the sworn returns of receipts and business for 
readjustment or from the quarterly returns made whether any ad- 
ditional sum is due under section 8 of the act of 1866 as herein 
construed. 

Very respectfully, W. Q. GRESHAM, 
Postmaster General, 
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DEPARTMENT OF JUSTICE, 
WasHINGTON, February 13, 1884. 


Sir: Yourcommunication of August 25th ultimo submits for my 
opinion certain matters which are substantially embraced in the 
following questions: 

(1.) Has Congress by the act of March 3, 1883 (22 Stat., 467), 
directed the Postmaster General to readjust salaries, on application 
under the act, otherwise than in accordance with the provisions of 
the acts of 1864 and 1866, therein mentioned? (13 Stat., 335; 14 
Stat., 59.) 

(2.) If it has not, what do these provisions require of him in 
making such readjustments ? 

In answering the first inquiry it must be determined whether the 
act of 1883 merely directs the readjustments to be in accord- 
ance with the act of 1866 (which is in terms an amendment of the 
act of 1864) or was intended to effect in any way the construction 
of those acts. 

I agree with vou in the opinion that it was not so intended, and 
for the following reasons: 

The construction of statutes is more especially the function of the 
judiciary. Legislators may declare how an act shall in future be 
construed, but it will not be inferred that they have undertaken to 

control existing rights of parties under prior statutes. 
45 Congress had evidently been led to believe that there were 

cases In which parties claiming to be entitled to readjust- 
ment of salary under the amended act of 1864 had for some reason 
failed to obtain the benefit of that legislation. The act of 1883 
gives these parties an opportunity to apply now for such readjust- 
ment as might have been and was not obtained under the manda- 
tory provisions of the amended act. It does not indicate by whose 
fault those provisions failed to be executed in these cases (and so far 
as chargeable to the postmasters, in effect, condones the fault), but 
it specifies certain conditions precedent to the readjustment directed 
and then preseribes the mode of readjustment. 

The titles of its beneficiaries rests on three requisitions: 

(1.) That theirsalaries have not theretofore been readjusted under 
the terms of the amendment of 1866. 

2.) That they have made sworn returns of receipts and business 
for readjustment to the Postmaster General, or his fifst or third 
assistant, of quarterly returns in conformity with the then existing 
laws and regulations. 

(5.) That the sworn receipts or quarterly returns shall show that 
the salary allowed was 10 per cent. less than their compensation 
would have been under the act of 1854. 

On these conditions the readjustment must be made in accord- 
ance with the mode presented in the amendment of 1866, and to 
date from the beginning of the quarter succeeding that in which 
such sworh or quarterly returns were made. 

This ineludes all that is essential in the act. Its structure, as will 
be seen, is simple and its purport clear. 
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Congress was presumably advised that there had been differences 
of opinion between the Postinaster General and some postmasters 
as to his duties under the said amended act, yet it has (judiciously, 
no doubt) made no declaration touching the construction of that 
act, but has merely directed the new readjustmeats to be in accord- 
ance with the former law, referring also to the classification and 
returns provided for by prior laws and regulations in such away as 
to indicate that no deviation from the course of proceeding thereby es- 
tablished was intended, unless by possibility some of the returns now 
admissible for readjustment were not considered to beso under such 
laws and regulations, a detail of proceeding which does not affect 
the general result. 

The act seems, therefore, to me to be in entire harmony with the 
general policy of the law and to exhibit by strong internal evidence 
the disposition of Congress to simply carry out the former law, 
leaving its meaning to be determined by the usual and proper 
methods. 

I proceed, therefore, to the second and principal inquiry; as to 
which it should be premised, that as you have not included any 
statement of the action taken by your Department in any particn- 
lar cases presented for readjustment before or since the act of LSS3, 
I shall treat the question as one simply of construction and with- 
out references to any views or action of your Department in the 
premises which have not officially been brought to my notice. My 
concurrence or disagreement with the views expressed in your letter 
of June 9 ultimo, to which my attention is called, will sufficiently 
appear without undertaking to consider them in detail,as I presume 
it is my opinion on the point involved that you in substance desire. 

A more definite statement of the question would be this: How 
did the act of 1864 require the salaries of postmasters of the third, 
fourth, and fifth classes to be readjusted, and what change In such 
require nent was effected by the proy iso added to the second section 
of that act by the act of 1866? 

Prior to the act of 1864 the classification provided, for in it did 
not exist and the compensation of postmasters was determined and 
awarded querterly by the Sixth Auditor of the Treasury on the 
basis of returns required to be made by them to him quarterly of 
certain prescribed statistics of their business, the last preceding 
general regulation of the subject having been made by the act of 
July 1, 1854 (10 Stat., 298). 

Congress must have found some serious objection to this system 
of quarterly adjustments of compensation for past service when it 
substituted the radically different method of compensating post- 
masters by fixed prospective salaries assigned by the Postmaster 
General for a definite period, with provisions for periodical read- 
justment, a system which it has ever since maintained. 

So marked a change of policy is not to be ignored in determining 
the legislative Intent in particular minor additions to amendments 
of the general scheme. The presumption of a matured consistent 
purpose in such legislation ought to control whenever it is sought 
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by dubious expressions to destroy or impair the integrity of the new 
order of things introduced by the act of 1564. 

No question is presented as to the meaning of the act of 1864 
standing alone, but it is important to note its main provisions In 
order to understand the amendment of 1566. 

It declares that the annual compensation of postmasters shall be 

at a fixed salary in lieu of commissions—the postmasters to 
46 be divided into five classes—the salaries in the first class to 

be not more than $4,000 and not less than $3,000, and so 
grading the salaries on downward in the other classes. 

It further declares that the compensation of postmasters of the 
several classes aforesaid shall be established by the Postmaster Gen- 
eral under the rules thereinafter provided, which were in substance 
as follows: 

First. To assign each office to its proper class by determining the 
average annual sum paid as Com} nsation to its postmaster for the 
two consecutive years next preceding July 1, 1S64. 

Where this sum amounted to less than $2,000 and not less than 
$1,000 the office was to be assigned to the third class, amounting to 
less than $1,000 but not less than $100 to the fourth, and when less 
than $100 to the fifth class. 

Second. To assign its each office its salary within the limits of its 
class for the ensuing biennial period by taking not the exact “aver- 
age annual sum” before determined, but for the first, second, and 
third classes a sum “in even hundreds of dollars as nearly as prae- 
ticable in amount the same as but not exceeding” the sum so deter- 
mined, and for the fourth class even tens, and the fifth even dollars 
in the same way. 

The operation of these rules will be better understood by illustra- 
tion. If, for instance, the commissions of an office for the eight 
quarters preceding July 1, 1864, were $2,010 (and in the term “com- 
missions” I intend throughout this opinion to include whatever was 
allowed as compensation by the act of 1854), the average annual 
suin of $1,005 would grade it in the third class, and the salary, in 
even hundreds, assigned would be $1,000 per annum for the ensuing 
two years. If, again, the average annu 1| sum for the two consecu- 
tive years was $1,990, the office would fall in the third class, with a 
salary of $1,900 per annum for the ensuing two years. 

The second section of the act, then, requires the Postmaster Gen- 
eral once in two years to review and readjust, “on the basis of the 
preceding section ” (that 1s, in the manner above deseribed), the sal- 
ary assigned by him to any office, and to record in writing his order 
thereon ;“ but any change made in such salary shall not take effect 
until the first day of the quarter next following such order.” 

As compared with the system of quarterly adjustment for past 
service on the basis of commissions, which it Su perst ded, the new 
system assigning a fixed salary for future service for two years on 
the basis of past earnings, which would have been Open to obj ction 
if it had not made provision for cases of unusual Varlation from the 
adopted standard, as when from temporary or permanent causes the 
business at a particular office should increase very rapidly within 
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the biennial period; and so it was provided that “in special cases, 
upon satisfactory representation,” the review and readjustment should 
be as much oftener than once in two years as the Postmaster General 
might deem expedient. 

This relieves the salary plan from the imputation of permitting a 
possibly wide variation between the amount of service and its Just 
compensation, while the designation “special cases” indicates that 
exact adjustments in accordance with the old systems were not In 
genera! intended. | 

There are some features of the cited provisions of the act that 
should be specially observed. One is that the biennial readjustment 
is mandatory in every case, and that the provision for additional or 
intermediate review in “special cases” is discretionary, Which indi- 
cates that in the legislative purpose at that time these provisions 
were regarded relatively as the rule and the exception. 

Another is that the readjustment, whether biennial or otherwise, 
is required to be “on the basis of the preceding (first) section,” which 
provides, as has been shown, for a computation from the business of 
the two preceding years to fix the compensation of the two years 
ensuing, which proves that there was po idea of retrospective read- 
justment in any ease, or of any proceeding radically inconsistent 
with the new system. 

In the absence of evidence to the contrary, it is to be presumed 
that the provisions of this act were observed by the Postmaster 
General; indeed, the whole controversy, as I understand it, arose 
after the second section of the act was amended by adding at the 
end of it a proviso which was enacted by the eighth section of the 
act of June 12, 1866, chapter 114, entitled “An act to amend the 
postal laws.” (14 Stats., 60.) 

The section so amended is as follows: 

“Sec. 2. And be it further enacted, That the Postmaster General 
shall review once in two years and in special cases, upon satisfactory 
representation, as much oftener as he may deem expedient, and re- 
adjust on the basis of the preceding section the salary assigned by 
him to any office; but any change made in such salary shall not 
take effect until the first day of the quarter next following such 
order, and all orders made assigning or changing salaries shall be 
made in writing and recorded in his journal, and notified to the 
auditor forthe Post-Office Department: Provided, That when the quar- 
terly returns of any postmaster of the third, fourth, or fifth class 
show that the salary allowed is 10 per centum less than it would be 
on the basis of commissions under the act of 1854, fixing compen- 
sation, then the Postmaster General shall review and readjust under 

the provisions of said section.” 
47 In considering the meaning of this proviso it must be borne 

in mind that it was annexed toa provision for biennial re- 
adjustment before the expiration of the first biennial period therein 
provided for; and as the usual and proper function of a_pro- 
viso is to introduce some limitation consistent with, or at least not 
destructive of, the general intent of the enacting clause it must be 
presumed that Congress in this case intended rather to perfect the 
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salary system than to overturn and unsettle it before it had been 
fairly inaugurated. If there could be any doubt of this the fact that 
Congress has continued that system ever since 1864 would demon- 
strate it. It should require, therefore, a very clear expression to 
justify a construction of the proviso which would destroy or impair 
the main purpose of the amended act. 

Reading the amendment as directed by the enacting clause of 
section 8 of the act of 1866 in connection with section 2 of the act 
of 1864 will exhibit more clearly its effect. 

[t is confined to three of the classes, as to which it direets two 
things; first, when, and second, how, the Postmaster General shall 
readjust. 

before the addition he was commanded to readjust in every case 
once in two years. As to three classes Congress then adds a pro- 
vision that he shall readjust (only) when something is shown by 
something. ‘The thing to be shown is that the “salary allowed ” is 
10 per centum less than it would be on the basis of commissions, 
and the phrase quoted is the only one of possible doubtful meaning. 

By the rules of construction it should have the meaning belong- 
ing to it when used or referred to elsewhere in the section or act, 
unless good reason to the contrary can be shown. The equivalent 
expression, “salary assigned,” occurs in the section, and the first sec- 
tion is largely occupied with the mode Ol allowance. The salary , 
so described is nothing less than a biennial allowance, and the phrase 
in question must, on its face at least, be so understood. If Congress 
is supposed to have meant anything else the meaning must evi- 
dently be one that dves not harmonize with the context, and is 
therefore not to be pressure d. 

But this thing, whatever it 1s, must be shown by “the quarterly 
returns, and cannot therefore, on the face of it, be shown by any 


single return. Looking again at the context it Is found that the re- 
adjustment is to be made on the basis of the preceding (first) see- 
tion, and that shows it to be on the (eight) returns showing the 


average of annual compensation for the two years next preceding 


the adjustment (the Postmaster General being authorized to estimate 
for any returns not received). It must be presumed that these are 
the returns intended by the “ quarterly returns,’ unless some differ- 
ent meaning of the phrase can be clearly shown, for this construe- 
tion is not only entirely harmonious with the context, but I am 
unable to see how the comparison directed can be properly made in 
any other way. The “ salary allowed ” yr determined by the 
annual average computed from elolit COnHSeCCULIVe }) ist quarterly re- 
turns as the established compensation of the office for the eight en- 
suing quarters, how can such an average biennial salary be shown 
to be 10 per centum less than it would be on the basis of commis- 
sions, unless by comparison with the commissions of the entire 
period for which the salary is allowed ° 

There is nothing, then, in this part of the amendment to indicate 
that Congress intended to set aside the biennial system. On the 
contrary, it 1s explicitly recognized and the modification 1s intro- 
duced with the manifest reference to it, so that thereafter the Post- 
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master General should readjust at a biennial period the salaries (in 
the three classes) only on the showing therein prescribed. 

The final direction further demonstrates this. He is, on such 
showing, to “ review and readjust under the provisions of said sec- 
tion.” The section referred to is shown by the enacting clause of 
section 8 of the act of 1866 to be section 2 of the act of 1864, and 
this the Supreme Court has also affirmed (McLean’s ease, 95 U.S., 
753); that section provides principally for mandatory biennial re- 
adjustments, to which the amendment, being mandatory, also must 
refer, being equivalent, therefore, to a direction to the Postmaster 
General to readjust biennially, as directed in 1864 under the said 
amendment. 

This construction excludes, of course, any interference with the 
new salary system by mandatory readjustments of more than bien- 
nial frequency, and really strengthens and solidifies that system by 
dispensing 1n effect with the biennial readjustment (in three classes) 
when comparison at the close of a biennial period of the salary al- 
lowed therefor to an office, with its income for such period on the 
basis of commissions, shows that the salary differs from the commis- 
sions by less than 10 per centum. 

The discussion might well be closed here, for it ought to be 
enough to point out what the amendment declares, according to the 
fair, natural meaning of its terms, and to show that this harmonizes, 
as it ought, with the fundamental purposes and policy of Congress 
in the act so amended; but, as the matter has been much in con- 
troversy, it may be of advantage to consider further the probable 
object of this provision as above construed, since it may fairly be 


assumed to have been intended to remedy some defect in the act of 


1864. 
That act in June, 1886, was about to be or was being put into op- 
eration for the first time, as respected readjustments; and the Post- 
master General on the one hand and the postmasters on the 
45 other were concerned in its mandatory provisions, the former 
because he was required to readjust (according to the first 
section) every postmaster’s salary in a schedule of (at that time) 
more than twenty-nine thousand offices—a task manifestly of great 
magnitude which had not theretofore been assigned to the Post 
Office Department, and which would of necessity add greatly to the 
labor and responsibility imposed upon it; the latter because they 
were for the first time graded in classes under novel regulations af- 
fecting their relations towards one another as well as to the Govern- 
ment. 
The amendment would evidently be a measure of relief to the 
Postmaster General and his Departinent, since it would save the 


labor of actual readjustment in many (probably a large majority) of 


the cases, in which it could be determined by mere inspection that 
it was not required. 

This would be a sufficient legislative motive; but the amendment 
also affects the postmasters of the three classes severally by remov- 
ing an inequality which the act of 1864 had created, and which can 
be better understood by illustration. 
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As the salary (of the third class, for example) was to be assigned 
in even hundre 2 as nearly as practicable, the same as but not ex- 
ceeding the average annual compensation for the preceding two 
years, it Is plain that a postmaster whose average annual compensa- 
tion was $1,900 would have to show an average increase of between 
)-and 6 per centum of commissions only in order to get $100 added 
to his salary, while a postmaster whose average annual compensa- 
tion was $1,000 would have to show an average increase of 10 per 
centum to get a salary of $1,100. | 

Here, then, was a clear discrimination created by the act of 1864 
(through inadvertence, perhaps) in favor of the postmasters in each 
os having the higher rates of salary. ‘The intent and effect of the 
proviso was that in every ease the same percentage of difference 
should be found in order to readjust, and so the apparent injustice to 
the lower-salaried officers was remove *y 

That the amen lmment modifies the prior law so as to produce these 
two results must, in my judgment, be conceded, and as Congress 
must be presumed LO have Intends d tha I vitimate cotiseg uences of 
its declaration, and these are in harmony with the ruling spirit and 
purpose of the new postal legislation, it would seem that full and 
reasonable effect Is elven tO the proviso by accepting these as its real 
and sufticient objects, unless someadditional purpose not inconsistent 
therewith can be shown. 

This I have not been able to discover; but it is due to the ability 
and earnestness with which the views of counsel representing the 
postmasters have been urged upon iny attention that I should briefly 
state my reasons lor not CORCUPrriheg therein. 

The substance of their contention is, as I understand it, that the 
amendment required the Postmaster General thereafter to examine 
each quarterly return in the three classes to ascertain whether the 
proportionate part of the biennial salary allowed, which would be 
payable for the quarter In question was less by ten per centum than 
the amount of commissions computable on the return, under the act 

lSo4, and to readjust whenever that appeared. 

This is certainly a radical change, which it is supposed the 
amendment was intended to affect. It would virtually annihilate 
the biennial salary system, for there % were then only about three hun- 
dred othees ot the first and second (’ lasses and more than twenty- 
nine thousand of the other three. ‘The intent to do this connot be 
presumed; it must be shown by very clear proof. 

[t is not enough to say, therefore, that the construction proposed 
1s not Incompatible with the language of the proviso. It should 
appear to be the only meaning of which that enactment Is suscept- 
ible, whereas the fact is that no such meaning can be extracted from 
its language without interpolating some parts of the text and disre- 
garding others. Thus the phrase “ when the quarterly returns” 
must be changed to “ whenever any quarterly return;” the phrase 
“the salary allowed ” requires the addition of the explanation “ for 
such quarter,” and the direction to “ readjust under the provisions 
of said (second) section ”’ must be lonore d. 

Such liberties with the phra evlogy might possibly be tolerable 
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if necessary to cari, vut the main intent of the act amended, but 


they cannot be admitted for the purpose of destroying it, so long, at | 


east, asa more favorable construction is possible. With even greater 
reason must a construction be rejected which gives no effect to the 
clause directing the manner of readjustment to be under section 2 
and therefore biennially. , 

‘To overcome these objections al alleged crievance of some post- 
masters, which it is assumed that Congress intended to remedy, 
seems to be relied upon, and it amounts in substance to this: that 
in some or in many eases the biennial salary might or did, in a 
given quarter, fall short of the postmaster’s earnings on the old basis 
of commissions for that quarter; that the old basis was the juster Ohne 
to the officer, and Congress must be presumed to lave intended in 
the proviso to go back to it in substance in some way which, as It 
will be seen, is not easily explained. 

The fundamental objection to this construction is that it rests on 
the assumption that Congress, while’ professedly amending the act 
of 1864, intended to substantially nullify it, a position which is not 
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only repugnant to settled legal principles, but which, in view of the 


fact that the systetn inaugurated in that act has been continued and 


enforced in all essential particulars, appears to be especially vision- 
ary. 
49 Another unfounded assumption is that such an amendment 
was needed tosecure to postmasters just compensation in ease the 
salary allowed should turn out to be far below their earnings on the 
basis of cominissions. The act of 1864 makes ample provision for such 
cases by special readjustment in the Postmaster General’s discretion. 
There is nothing in the amendment to indicate that Congress In- 
tended to repeal or in any way limit this discretion. On the con- 
trary, it declares that the conditional readjustments it prescribes 
(which have ho apparent’ reference LO the special Causes mentioned in 
section 2) are to be conducted under the provisions of that section. 
To be so conducted they must be readjusted as special cases on satis- 
factory representation at such times as the Postmaster General nay 
deem expedient under the exceptional authority given him, or 
biennially under the general mandatory provisions of the act, and 
that Congress could not have referred to the exceptional, but must 
have intended the regular, mode of readjustment is manifest. 

As to any suggestion that the amendment may have been framed 
to protect postmasters by reason of some supposed failure of the 
Postmaster General to properly exercise his discretionary authority, 
there is no evidence of that in the act, where it should be found, 
and if Congress had any such supposition (a thing I have no right 
to presume) and intended to rebuke the administration of that De- 
partment as indicated, it has taken singular pains to conceal its pur- 
pose by the use of language conveying a very different meaning. 

Stripped of this special motive, there remains but the claim of a 
general equity LO justify the postmasters’ construction, based appar- 
ently upon the assumption that they are somehow entitled to be 
compensated on the basis of commissions rather than by salary. 

This cannot be so. The right to compensation in such case can 
rise to no higher level than that of its statutory source; no one is 
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obliged to become or remain a postmaster against his will; but 
while such existing law is the measure of lis compensation in every 
sense, Congress did not intend, in substituting the salary for the 
commission syst In, to give post masters an exact equivalent of their 
earnings under the latter plan. It deliberately provided a scheme 
by which the salary should never exceed the commission standard, 
and would ordinarily be less by a difference extending to the limit 
of 10 per cent. ‘Thus, as before shown. ror commission earnings 
between $1,000 and $1,100 the prospective salary assigned would be 
$1,000. No postmaster, then, after the act of 1564, could reasonably 
claim that such a law invaded any of his rights, and the amend- 
ment of 1866 extended its scope by making the 10 per centum dif- 
ference impartially applicable in the three classes we have seen. 
When Congress, as to one of the classes, saw fit to change the law, 
it did SO, but that does not affect the pore sent Cpu stion. 

A fair test of the merit of the proposed eonstruction is to consider 
the results which arses diy from carrying it into effect. We 
Inay suppose, for instal the case of a postmaster wn an allowed 
salary of $1,000 4 annum, whose first quarterly return thereafter 
shows that on the basis of commissions he would on earned during 
the quarter $275. By the construction in question the Postmaster 
General must have forthwith ascertained this, and must thereupon 
proceed to readjust the salary, but in what manner? 

One suggestion is that it should be retrospective, raising the salary 
for the past quarter to equal the commissions, but this would vir- 
tually wipe out the salary system, and is prohibited by the act of 
1864, as construed in MeLean’s case (95 U.S., 753), and by the act of 
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the readjustment must, a take effect prospectively, and 
as there is no provision for assigning a salary for less than two years, 


the Postmaster General must assign oe a salary for that period in 
advance, but he cannot determine its amount under the act of 1864 
from a single return, for t depends upon the annual average from 
elglit consecutive quarterly returns. If he can escape that difficulty 
and can asslon ral salary of S1,100 per annum for two years from 
that turn, what is he todo at the end of the next quarter, if its 
nena s aha commissions of but $225, except to make a new bien- 
nial readjustment on the basis of that return, and so go oh quarter 
by quarter maintaining the farce of a biennial system readjusted 
quarterly ? Is it conceivable that Congress intended such anomalous 
and absurd results as are begotten by such a construction of its 
amendment of the postal law of 1564” 

It is needless to further pursue the inquiry. There is no aspect 
of it in which that construction is ‘not d structive of the very essence 
of the act amended, and that intent cannot be admitted unless 
openly declared, or by an inference which has no alternative. ‘There 
Is ho such declaration, and that there is no such necessary inference 
has been shown. 

The practical conelusion of this discussion is that in my opinion 
you are directed by the act of 1883 to make now, on behalf of any 
applicant thereunder who is found to be entitled uncer the con-- 
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ditions precedent prescribed in that act, the readjustment or read- 
justments of salary which he may so claim and be found to have 
been entitled to at any or more of the biennial periods since the act 

of 1864, under that act as amended by the proviso added 
50 thereto by the act of 1866 as above construed, crediting the 

applicant of course with any difference in his favor between 
the amount (or proportional amount) of the salary so readjusted for 
the prospective biennial period and the salary paid to him for the 
tine of his services in such period. 

Very respectfully, 

BENJAMIN HARRIS BREWSTER, 
Attorney General. 
Hon. W. Q. Gresham, Postmaster General. 


DEPARTMENT OF JUSTICE, 
WASHINGTON, June 14, 1884. 


Sir: Your letter of this date states that it is claimed under the 
acts of 1864, 1866, and 1883 (relating to postmasters’ salaries), as in- 
terpreted by my opinion of February 15 ultimo, that a postmaster 
whose salary was duly readjusted on July 1, 1868, for the ensuing 
biennial period, and whose readjusted salary during that period Was 
10 per cent. less than the compensation which he would have received 
during such period if computed upon the basis of commissions, an- 
der the act of 1854, 1s now entitled to be paid the difference between 
such salary received and such computed compensation, for the period 
In question. 

In my judgment the claim is not well founded, and there is noth- 
Ing in the opinion that was intended to sustain such a conclusion or 
that seems to me to have that effect. 

In McLean’s case (95 U.3S., 753), referred to In ny opinion, the 
court declared that the readjustm: ntdirected by the legislation of 1864 
and 1866 “ takes effect in all cases prospectively.” The above claim 
is for a retrospective settlement—a proceeding not warranted by the 
said acts, according to my understanding of them and of the opinion 
of the Supreme Court. 

Very respectfully, 

BENJAMIN HARRIS BREWSTER, 
Attorney General. 
The Postmaster General. 


Post-OFFICE DEPARTMENT, 
OFFICE OF ASSISTANT ATTORNEY GENERAL, 
WASHINGTON, D. C., April 12, 1887. 


Sir: I have the honor to acknowledge the receipt of the communi- 
vation of Hon. H. H. Bingham, M. C., addressed to you, relative to 
the readjustment of salaries under the act of March 3, 1885 (22 Stat., 
p. 487), referred to me April Sth, instant. He states that numerous 
complaints are made that the Postmaster General refuses to readjust 
salaries of postmasters under said act; and that it is alleged that 
your predecessor, General Gresham, as to his duty under the law, 
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secured the advice of Attorney General Brewster, on the 13th of Feb- 
ruary, 1854, a copy of whose opinion upon the subject you request. 
He further states that it is charged that the Postmaster General, in 
violation of orders issued from the Department, which he cites, re- 
fuses to readjust salaries of postmasters who claim such readjustment 
by virtue of said act. He also refers to other charges or complaints 
made that this Department is proceeding in such readjustment in a 
manner contrary to the intendment of the law. 

He also desires to be informed whether the application for read- 
justment of any postmaster or late postmaster of either of the classes 
named in the act of March 3, 1883, who made quarterly returns in 
conformity with then existing laws and regulations, showing that the 
salury allowed was 10 per cent. less than it would have been upon 
the basis of commissions under the act of 1854, has been refused ; 
and, if so, in what numbers such application has been refused, and 
that you cite the paramount law or authority upon which such re- 
fusals are based. 

He also desires to be informed whether, in your opinion, any addi- 
tional legislation is required to secure the readjustment of the salaries 
of all postmasters and late postmasters of the classes named in said 
act of 1855, and whether, in your opinion, any further legislation Is 
necessary to prevent the allowance of additional salaries to postmasters 
who have heretofore been paid salaries equa! 

In compliance with your request that 1 prepare a statement of the 
subject, | have the honor to state that the complaints to which he 
refers arise from the fact that the construction of the several statutes 
involved in the readjustment of these salaries, given by Postmaster 
General Gresham and by Attorney General Brewster, and the process 


to the commissions. 
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reach the result that was expected by the promoters of the legislation 
of 1883; in other words, many of the postmasters, Instigated by In- 
terested attorneys and claim agents, have been led to believe that 
the Department is willfully violating the law in order to deprive 
them of a sum which they have been induced to think that the law 
entities them to. 
51 In order to present this matter clearly to you and to the 
committee it will be necessary to submit at some length a 
statement of the legislation and of the construction of the several 
acts involved, which has been the basis of departmental action upon 
this class of claims. 

The aet of June 22, 1854 (10 Stat.., p. 298), fixed the compensation 
of postmasters on the basis of commissions on postages collected at 
their respective offices in each quarter of the year, and in due pro- 
portion for any period less than a quarter. 

The commissions were: On not exceeding $100, 60 per cent.; on 
over S100 and not over S400, 50 per cent.; on over $400 and not 
over $2,400, 40 per cent.; on over $2,400, 10 per cent. 

There were certain qualifications and additions in peculiar cases 
to these commissions not necessary to be considered in this state- 
ment. 

The act of July 1, 1864 (13 Stat., p. 335), made a material change 
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in the method of adjusting compensation. It classified the offices; 
provided that the compensation should be “a fixed salary in lieu of 
commissions.” ‘The offices were to be classified and salaries adjusted 
from July 1, 1864, upon the basis of the average annual sum received 
for the two years preceding said date. The first section, after classi- 
fying the offices, provided: 

“ Whenever the compensation of postmasters of the several offices 
for the two consecutive years next preceding the Ist day of July, 
1864, shall have amounted to an average annual sum not dess than 
$3,000, such office shall be assigned to the first class; whenever it 
shall have amounted to less than $3,000 but not less than $2,000, 
such office shall be assigned to the second class.” 

The other classes were graded down accordingly. The section 
then provides: 

“To offices of the first, second, and third classes shall be severally 
assigned salaries in even hundreds of dollars, as nearly as practica- 
ble, in amount the same as, but not exceecing, the average annual 
compensation of the postmaster thereof for the two years next pre- 
ceding; and to offices of the fourth class shall be assigned, severally, 
salaries in even tens of dollars, as nearly as practicable, in amount 
the same as, but, not exceeding, the average compensation of the 
postmaster for the two years next preceding.” Salaries as to the fifth 
class were to be assigned “in even dollars, but not exceeding such 
average compensation for the two years next preceding.” 

Section 2 of said act of 1864 reads as follows: 

“And be it further enacted, That the Postmaster General shall re- 
view once in two years, and In special cases and upon satisfactory 
representations as much oftener as he nay deem expedient, and re- 
adjust on the basis of the preceding section; but any change made 
in such salary shall not take effect until the first day of the quarter 
next following such order, and all orders made assigning or chang- 
ing salaries shall be made in writing and recorded in his journal 
and notified to the auditor of the Post-Office Department.” 

This legislation, it will be readily seen, changed the basis of com- 
pensation. It abandoned the allowance of commissions on the sale 
of postages for each quarter upon the returns of that quarter, and 
adopted a biennial system of readjustment upon the basis of the an- 
nual compensation allowed for the two preceding years. It inaugu- 
rated a system of assigning salaries, prospectively, for two years on 
the basis of the average annual compensation for the two preceding 
years. As this might work injustice in cases where the business was 
largely and rapidly increasing the second section authorized read- 
Justments in special cases on satisfactory representations, but in such 
cases the readjustment was to take effect prospectively, “not until 
the first day of the quarter next following such order” of readjust- 
ment. 

This act, after two years of operation, gave rise to some complaints, 
and the second section above quoted was amended by the act of 
June, 1866 (14 Stat., p. 60, see. 8), as follows: 

“Sec. 8. And be it further enacted, That section 2 of the act en- 
titled ‘An act to establish salaries of postmasters, and for other pur- 
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poses,’ approved July 1, 1864, be amended by adding the following: 

‘Provided, That a the quarterly returns of any postmaster of 

the third, fourth, or fifth class show that the salary allowed is 10 per 

centum less than it would be on the basis of commissions under the 

- of 1854 fixing compensation, then the P ostn laster Ge neral shall 
readjust and review under the provisions of said section.’ 

The words “said section” refer evidently to section 2 of the act of 
1864 amended by this act, and not to the act of 1854. 

Judge Gresham and Attorney General Brewster were, therefore, 
of opinion that the effect and the proper construction of said seetion 
8 of the act of 1566 were not to requére an allowance of salary upon 
the basis of commissions for ral civen quarter on the returns of f th; At 
quarter. In other words, they held that it was not intended as an 
abandonment of the biennial and prospective system of adjustment, 
but that in readjusting under ia biennial system it required the 
Postmaster General to ascertain (1) the average annual compensa- 
tion for two preceding VOCars , (2) what such compensation for the 

LWwo preceding years would have been on Lue basis of commis- 
52 sions, and if the amount allowed was 10 per cent. less than it 

would have —_ for the same period on the basis of commis- 
sions, then to take the basis of commission during the preceding two 
years, instead of she average annual salary allowed, as the criterion 
for fixing the prospective salary. 

It appears that these readjustments or allow: inces of f salary under 
the act of 1866 were not made in all eases. It is stated by the Hon. 
James N. Tyner, then First Assistant Postmaster General, in a letter 
of date February 10, 1879, to the Hon. D. | . Giddings, then a mem- 
ber of the Post- Uilice Commitie, that the Postn laster General, who 
acted under the law of 1866, construed it as requiring him toe xamine 
applications for readjustments of salaries, other r thi Ur biennial, when 
the ap plications were made by postmasters, an d that he did not re- 
gard it as his duty to take up cases oul of the biennial order in the 
absence of such special application. tie further stated that in some 
Cases is was adone under special applica lL, nad that all postmasters 
were advised of their right to apply for special readjustments under 
the act of 1864. His letter will be found in the Congressional Record 
of the debates in the House on April uv, 1S8zZ. This letter is here 
referred to as throwing light upon the reason why readjustments 
were not made in all cases under the act of 1806. 

The act of March 3, 1883, providing for the readjustment of the 
salaries in these Cases, reads as follows: 

“That the Postmaster General be, : he 1s hereby, authorized 
and directed to readjust the salaries of all postmasters and late post- 
masters of the third, fourth, and filth classes, under the classification 
provided for in the act of July 1, 1864, whose salaries have not here- 
tofore been readjusted under the terms of section Sof the act of June 
12, 1866, who made sworn returns of receipts and business for re- 
adjustment of salary to the Postmaster General, the First Assistant 
Postmaster General, or the Third Assistant Postmaster General. or 
who made quarterly returns In conformity to the then existing laws 
and regulations, showing that the salary allowed was 10 per centum 
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less than it would have been upon the basis of commissions under 
the act of 1854; such readjustments to be made in accordance with 
the mode presented in section 8 of the act of June 12, 1566, and to 
date from the beginning of the quarter succeeding that in which 
such sworn returns of receipts and business, or quarterly returns, 
were made: Provided, That every readjustment of salary under this 
act shall be Upon a written application, signed by the postmaster or 
late postmaster, or legal representative entitled to said readjustment, 
and that each payment made shall be by warrant or check on the 
Treasurer or soime assistant treasurer of the United States, made 
payable to the order of said applicant, and forwarded by mail to 
him at the post office within whose delivery he resides, and which 
address shall be set forth in the application above provided for.” 

This act was most unfortunately phrased, and, as it has been con- 
strued, it falls short of the desires and CX pr ctations of hahy on 
whose complaints and petitions it was enacted. No censtruction 
can be placed upon it which will meet the desires of these claim- 
ants and the pretensions of their counsel without doing violence to 
its express terms. 

Postmaster General Gresham, an able jurist, gave this act a care- 
ful study, and in a letter of June 9, 1865, expressed his views upon 
it. A copy of his letter is herewith submitted. The conclusion at 
which he arrived was that the act of 1866 (section 8) amending the 
act of 1864 (section 2) did not attempt or intend to change the set- 
tled rule of biennial readjustment prospectively on past receipts, but 
that it required simply that when the quarterly returns of offices of 
the third, fourth, and fifth classes showed that the salary allowed 
was 10 per centum less than it would be on the basis of the act of 
1854, then the salary for the prospective biennial period shall be 
based upon the quarterly returns for two preceding vears, instead 
of upon the average annual compensation for the two preceding 
years. 

Hon. B. H. Brewster, Attorney General, was requested by Post- 
master General Gresham to construe the law, and submitted a very 
elaborate and exhaustive opinion, of date February 18, 1884, of 
which a copy is herewith inclosed. 

The conclusion at which he arrived may be summarized as fol- 
lows: That the act of 1853 required the readjustment of salaries, 
which it directod to be in accordance with the mode presented in 
section 8 of the act of June, 1566 (as is expressly declared in the act 
of 1883); that the act of 1866 expressly declares that readjustment 
thereunder shall be made under the provisions of section 2 of the 
act of 1864 (as said act of 1866 expressly so requires). Turning to 
section 2 of the act of 1564, it will be seen that it required readjust- 
ments to be on the basis of the preceding section—that is to say, the 
two preceding years’ compensation being taken as the basis of salary 
for the two preceding years from any point of time of readjustment. 
Hence he argues that the aim of the act of 1866 not being intended 
to overturn the biennial system of readjustment, the future salary 
to be based on the average annual compensation for the two pre- 
ceding years, it meant that the future salary should be based upon 
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the eight preceding returns when it appeared that, by that basis, the 
compensation weg ad allowed was 10 per cent. less than it would 
have been if made by commissions on the receipts of the office as 
shown by the returns. 
53 Such construction, while it works results different from the 
expectations of many claimants, gives effect and meaning, so 
Attorney General Brewster argues very clearly, to every part and 
clause of the act of 1883. There is great force in his reasoning and 
perhaps it is the correct Interpretation. 

[t is contended by the counsel for the claimants, who are inspiring 
the complaints against the Department, that the proper method of 
readjustment is to take a given period, say from July 1, 1870, to 
June ov), 1872, LO compute from the quartel ly returns for that pe riod 
what the commissions would have been under the act of 1854, and 
if such amount Is equ il to or more than eleven-tenths of the salary 
actually paid for that period, then to pay the postmaster holding the 
office for that period the difference between the pay he actually re- 
ceived and what he would have derived froin commissions upon 
the receipts of the office for the same period. ‘The gravamen of all 
the complaints against the Departinent, as I understand, is that re- 
adjustments are not so made by making them on the basis of com- 
mmission on the returns for a given period when by that method and 
basis 10 per cent. or more will be added to the compensation as fixed 
under the act of 1864 for the same period. Such is the interpreta- 
tion sought to be declared by House resolution 86, now pending be- 
fore your comrnittee, and of Senate resolution oY, now before the 
Poust-Office Cummittee of the Senate. 

A glance at the act of 1883 will disclose at once that no such re- 
adjustment can lawfully be made under it as it how stands. It ex- 
pressly declares that such readjustments shall “be made in accord- 
ance with the mode presented in section 8 of the act of June 12, 
1866, and to date from the beginning of the quarter succeeding that 
in which such sworn returns of receipts and business or quarterly 
returns were made.” 

‘Thus. th > act expressly negatives the claim that any postmaster 
can be paid for any quarter on the basis of commissions for that 
quarter and have the difference between actual salary and commis- 
sions for that quarter allowed him. Ii e xpressl) ‘commands a read- 
justment to operate prospectively, computed on differences between 
actual salarv and the commission basis for preceding time. It thus 
virtually commands a readjustment under the system of 1864—the 
future salary on the basis of past results of business—rather than a 
substitution of commissions for a given period, where that would 
yield for the same period more than a tenth of the salary actually 
allowed for the same period. It does not command the payment of 
differences between salary and commissions fora given period COV- 
ered by the returns, but a readjustment to take effect at a subsequent 
date and operate in a succeeding period. 

The same effect is given to the act of June 12, 1866, by the Su- 
preme Court in MeLean’s case (95 U.S., 750). The court, after citing 
the acts of July 1, 1864, and June 12, 1866, say: “ From a review of 
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these statutory provisions it appears plainly that, after a salary of a 
postmaster has been fixed,a readjustment by the Postmaster General 
must be made before it can be increased, and the readjustment takes 
effect in all cases prospectively.” 

Proceeding, therefore, upon the construction of the laws as inter- 
preted by Judge Gresham and Attorney General Brewster, both 
jurists of eminent ability and entire disinterestedness in this matter, 
the Department has assumed that the object of the law was not to 
abrogate or abandon the system ol biennial readjustment for pros- 
pective periods on the basis of past receipts, and was not intended 
to return to the retroactive allowance of commissions for each quar- 
ter on the basis of that quarter, and has made a review of salary, 
up to the 19th of Mareh ultimo, as Iam informed, in some 24,875 
eases. Of this number, 9.558 claims have been allowed, the aggre- 
gate of such allowances-being $548,874.44, and 15,518 cases have been 
disallowed. Of the claims disallowed a large number would prob- 
ably be allowable under the construction contended for by the com- 
plainants. Of the number disallowed a part are disallowed because 
returns are lacking and part because the returns fail to show for the 
period covered by the computation a difference of 10 per cent. be- 
tween salary allowed on the basis of the act of 1864 and the com- 
mission basis of 1854. How many disallowances result from the 
methods pursued in which the methods contended for would yield 
an increase to be now paid, it is impossible to estimate without a re- 
examination of all the disallowed cases, a labor that would require 
weeks of time and a humerous detail of clerks, as | ati advised by 
the chief of division in charge of that work. 

Under the method of readjustment adopted as advised by the At- 
torney General, an illustration of the process is shown by the state- 
ment herewith submitted and marked Exhibit C. By that process 
it will be seen that where a postmaster makes application for read- 
justment of the salary allowed him between July 1, 1868, and July 
1, 1870, the procedure is to ascertain the postages sold during the 
eight quarters preceding July 1, 1868. Commissions under the act 
of 1854 are computed on these receipts. The average of these re- 
ceipts for one year are compared with the annual salary allowed for 
the two years after July 8, 1868, and if the commissions would show 
an increase of 10 per cent. more than the salary allowed for the two 
succeeding years, then the difference is added to that salary. Thus 

it happens that each readjustment for a given two years 1s 
o4 made upon the returns for the preceding two years, and is dis- 

allowed when those returns are lacking, incomplete, or when 
they show less than 10 per cent. difference. 

The circular of the Department, of which you request a copy, is 
herewith submitted, marked as Exhibit D. 

In reply to your request for my opinion whether any additional 
legislation is required upon this subject, [ have the honor to sug- 
gest that if is very necessary that Congress definitively and unmis- 
tukably instruct the Department as to these readjustments. It 1s 
evident that much disappointment and dissatisfaction result from 
the methods of readjustment thus far pursued; interested parties 
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are fomenting this dissatisfaction, and it. has found expression in re- 
marks upon the floor in both houses of Congress. Accusations are 
made that the Department is studiously nullifying the act of 1883 
and depriving many thousands of postmasters of their rights under 
it. You are threatened with innumerable suits for damages to indi- 
viduals because of your refusal to change the system of readjastment 
adopted by your predecessor after such painstaking endeavor to find 
the meaning of this legislation and conform to it. To change the 
rule adopted us a compliance with the law will introduce great con- 
fusion in the Department and entail yveors of labor in a recon- 
sideration of claims already disposed of and ‘ * payment of part of 
which Congress has already appropriated $225,699.03 (see 25 Stat., 
pp. 248,476). <A list of allowed claims under this act, numbering 
3,528, and amounting to $291,282.68, has also becu reported to the 
present Congress by the Secretary of the Treasury for appropriation 
at the present session upon readjustments already had. If the con- 
struction of the act on which these allowances are made Is to be over- 
turned the appropriation upon the list now before Congress should 
be suspended for review under such instructions as Congress may 
see fit to give. 

It will readily be seen that after Congress had made the two ap- 
propriations above cited, thus impliedly giving sanction to the 
method of readjustment by which the claims covered by the appro- 
priations were readjusted, you were not justified In changing the 
method of readjustinent adopted after such careful consideration, 
and such change would have caused inextricable confusion ; and itis 
manifest that much annoyance, both to Congress and to the Depart- 
ment, will be caused by complaints and gricvances of those who are 
disappointed by the procedure now follows a, and that it Is the duty 
of Congress before voing farther to set at rest all controversy regard- 
ing the meaning of the law and the duty of !the Postmaster General 
under it. 

[ beg leave to suggest that the provisions of bill H. R. No. 6993 
offer the most satisfactory solution of the vexed question. Briefly 
stated, this bill ratifies and confirms past action, both by the Depart- 
ment and Congress, and directs the same method for future read- 
justments. 

The joint resolutions above referred to (House resolution 86 and 
Senate resolution 59) are,in my judgment, open to grave objec- 
tions. 

(1.) They declare the intent and meaning of the law in direct op- 
position to its express terms. 

(2.) They provide a rule of construction which can be operative 
only in futuro. 

(3.) They give no direction or instruction as to claims already 
acted on and paid, and make no provision for the disposal of the 
claims already sent to Congress for appropriation at the present ses- 
sion, but leave some 10,000 and upwards of claims already disposed 
of in a state of confusion to vex Congress and the Department here- 
after. | 
The instructions to be given this Department, I respectfully sub_ 
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mit, should cover the whole subject and put an end to controversy. 
If a different rule from that now followed is to be prescribed to the 
Department it is very desirable that it provide for a review of cases 
hitherto disposed of as well as those not yet reached, and should be 
made with the knowledge that appropriations will be largely in- 
creased thereby. 

I sincerely hope that Congress will take such definite action as 
will clearly point out your duty under the act of 1883, either to pro- 
ceed in the path hitherto pursued or in such other course as Con- 
gress may deem advisable, which I trust shall be plain and specific 
and provide for all cases; and I need not remind you that delay on 
the part of Congress in so doing will only add to the confusion and 
labor of the Department, as well as to misappropriation of moneys, 
if the rule adopted by the Department is to be repudiated by Con- 
oress. 

I had hoped that some legal proceeding would be instituted to the 
end that a judicial interpretation of the acts of 1883 and of 1866 
might be obtained settling the points in controversy, but no such 
proceedings have been taken by those who should bring them. It 
appears to be for the interest of the attorneys, profiting largely from 
these appropriations, to obtain as much as possible under tie pres- 
ent system of readjustment and then to procure such action from 
Congress as shall open up anotier large list of claims and require 
the work of readjustment to be gone over again. 

Very respectfully, 
EDWIN 'E. BRYANT, 
Assistant Attorney General, Post Office Department. 


20 Post Orrice DEPARTMENT, 
WASHINGTON D.C. 16, 1886. 

I certify that the annexed are true copies talen from the files 
and records of this Department. 

In testimony whereof I have hereto set my hand and caused the 
seal of the Post Office Department to be affixed the day and year 
above written. 

[SEAL. | WM. F. VILAS, 
Postmaster General. 


Filed Noy. 10, 1886. 
Exuipit A. Filed Nov. 10, 1886. 


Statement of the Claim of J. K. McLean, Formerly Postmaster at Florence, 
Kansas. 


Post Orrice DEPARTMENT, 
OFFICE OF THE IrrRst ASSISTANT PosTMASTER GENERAL, 
SALARY AND ALLOWANCE DIVISION, 
W asHINGTON, D. C., August 10, 1886. 
Ist. Application was filed April 14, 1883, through Harvey Spald- 
ing, att’v-at-law, of Washington, D. C. 
2d. Claim was reviewed July 2, 1884. 
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o6 3d. Claimant was notified nothing due Oct. 2, 1884. 
4th. Period of service covered by the application from 


Be 5th. April 14, 1871, to July 1, 1874. 
6th. Period served by J. K. McLean, from April 14, 1871, to 
November 12, 1872. 
7th. George D. McLean, his successor, took charge of the office 
r November 13, 1872. 
Sth. Under date of Dee. 24, 1SS85, the hon. auditor of the Treas- 
ury for the P. O. Dep’t referred letter froin Hon. 5S. R. Peters, M. C., 
relative to this case. 
9th. January 5, 1886, Hon. A. G. Stevenson, Ist Ass’t P. M. Gen’, 
wrote Hon. 8S. Rh. Peters, giving full infurmation as requested. 


Exuibit B. Filed Nov. 10, 1886. 
Copy. Jacket No. 1. 
(Form No. 1202. New series, April, 1881.) 


OFFICE OF THE Irrstr Ass’? P. M. GEnN’L, 
SALARY AND ALLOWANCE LDtvision, April 14, 1883. 


Florence, late Doyle, Marion Co., Kansas. 
Brief. 


57 J. K. MeLean, P. M., from April 14, 1871, to July 1, 1874, 
makes application for a review and readjustment of his sal- 

ary as P. M. under the provisions of the act of March o, 1555. 

Address of claimant: lorence, Marion (o., Kansas. 

Claimant notified nothing due, 10, 2, ’84. 

Dec. 24, ’85.—Auditor refers letter from Hon.S. R. Peters relative 
to case. 

Jan. 5, ’°86.—Wrote Hon. 8S. R. Peters, giving information. 

Aug. 10, °86.—Ass’t Att’y Gen’! E. E. Bryant asks for full infor- 
mation relative to this case. 
Aug. 11, ’56—See Jacket No. 2. 


Review of the Adjustments of the Salary of P. M. under Aets of 1804, 
1864, 1866, and March 3, 1883. From July 1, 1872, to July 1, 
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5S Compensation. 
535.97, (@ 60 per cent. ---~- sinainibiniians vitiiessminmiiiiiadiniiads o21 o8 
5SO.D0. (a 50 per Cent » ohn abet ee tee eb eens ons hehehe Oe ee ee ee eee 2) 4 70 
LENS AE SLE LAE IGE ATI TOTO OLSEN TE 19 20 
‘Total com pensation > LR RPE ar RT 686 53 
7oOr . . wae O@ ao | > z O19 9G 
Average compensation it) Veal ea a es Pe RTE CPO RS Me ee anita Peto ZV 
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An increase of — per cent. 

Ordered that $ , being ten per cent., or more than the compen- 
sation heretofore allowed the ‘¢ M., as shown by the above com pu- 
tation. he allowed 1) accordance with the res 
of 1866 and March 3, 18853. 


juirements of the acts 


ce et mre ae 


. 


First Asst P. M. General. 
By direction of P. M. General. 
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60 Exuipit D. Filed Nov. 10, 1886. 
Copy. Jacket No. 2. 
(Form No. 1202. New series, April, 1884.) 


OFFICE OF THE First Ass’t P. M. GeEn’L, 
SALARY AND ALLOWANCE Division, April 14, 1888. 
Florence, late Doyle, Marion Co., Kansas. 

Brief. 

J. K. McLean, P. M. from April 14, 1871, to July 1, 1874, makes 
application for a review and readjustment of his salary as P. M. 
under the provisions of the act of March 3, 1853. 

Address of claimant: Florence, Marion Co., Kansas. (Name of 
office changed March 15, ’71.) 

Aug. 10, ’56.—Letter from Hon. E. KE. Bryant, Ass’t Att’y Gen’l 
for the P. O. Dep't, requesting information. 

Aug. 11, ’86.—Answered, and gave full information as requested. 

Oct. 13, 56.—Ass’t Att'y Gen'l Ik. ke. Bryant asks for certified copies 
of all the papers in the case, & also if any papers have been filed 
by claimant since January 1, 13886. 


61 Review of the Adjustments of the Salary of P. M. under Acts of 
1854, 1864, 1866, and March 3, 1883. From July 1, 1870, to 


July l, 1872. Computation. OS. Rece ipts. 70. 
Dollars. Cts. 
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An increase of — per cent. 

Ordered that $ , being ten per cent., or more than the compen- 
sation heretofore allowed the P. M., as shown by the above compu- 
tation, be allowed in accordance with the requirements of the acts 
of 1866 and March 3, 1883. 


’ 
First Ass’t P. M. General. 
By direction of P. M. General. 
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63 Exuisit F. Filed Nov. 10, 1886. 
Power of Attorney. 


Know all men by these presents that I, J. K. McLean, postmaster 
at Florence, of ——, in the State of Kansas, have made, constituted, 
and appointed, and by these presents do make, constitute, and ap- 
point, Harvey Spalding, of Washington, D. C., my true and lawful 
attorney for me and in my place and stead, hereby annulling and 
revoking ail former powers of attorney or authorizations whatever 
in the premises, and to collect my claim for additional pay for services 
rendered as postmaster at Florence, Kansas, from April 14th, 1871, 
to July Ist, 1872, and to from time to time furnish any further evi- 
dence necessary or that may be demanded, giving and granting to 
my said attorney full power and authority to do and perform all 

and every act and thing whatsoever requisite and necessary 
64 to be done in and about the premises as fully to all intents 

and purposes as I might or could do if personally present at 
the doing thereof, with fall power of substitution and revocation, 
and to receipt and sign all vouchers, hereby ratifying and confirming 
all that my said attorney or his substitute may or shall lawfully do 
or cause to be done by virtue hereof. 

In witness whereof I hereunto set my hand and seal this 26th 
day of August, eighteen hundred and seventy-two. 


(Signed) J. K. McLEAN. [1 8.] 


Two witnesses who can write: 
GEO. L. HOVEY. 
ALEX. HARPER. 
J Stam ped : Fifty. 50. U.S. Int. ( oe 
l Picture) Revenue. 50 cents. 


STATE OF KANSAS, | 
y tg . > SS Ns 
County of Marion, | 


Be it known that on this 26th day of August, in the year eighteen 
hundred and seventy-two, before me, the undersigned, a notary 
public in and for said county and State, personally appeared 
695 J. K. McLean, to me well known to be the identical person 
who executed the foregoing letter of attorney, and, the same 
having been first read over to him and the contents thereof ex- 
plained, acknowledged the same to be his act and deed, and that I 
have no interest, present or prospective, in the claim. 
In testimony whereof I have hereunto set my hand and affixed 
my seal of office the day and year last above written. 
[P. Aller, Notary Public, Marion Co., Kansas. ] 
(Signed) P. ALLER, 
Notary Public, Marion Co., Kansas. 


Attach certificate of clerk of court. 


WILLIAM F. VILAS, POSTMASTER GENERAL. 


STATE OF KANSAS, ee 
: ' 8s; 
County of Marion, § 

1, J. H. Costello, clerk of the 9th judicial district court of the 
county and State aforesaid, do hereby certify that P. Aller is a notary 
public duly commissioned and qualified; that his commission was 

dated on the 10th day of May, A. D. 1871, and will expire on 
66 the 10th day of May, A. D. 1875, and that his signature 
within written Is genuine. 

Given under my hand and the seal of said court this — day of 
, A. D. 187-. 

[Seal of District Court, Marion County, Ks. ] 


J. H. COSTELLO, Clerk. 


Exuipit “G.” Filed Nov. 10, 1886. 
(Form 1) 3. 


The honorable the Postmaster General. 

Sir: I hereby make application for readjustment of my salarv as 
postmaster at Florence, county of Marion, State of Kansas, covering 
the period of my service from 14 day of April, 1571, to July 1, 1872, 
and from —— to in accordance with the mode presented In sec- 

tion eight, act of June 12, 1866, agreeably to the provisions of the re- 
cent act of Congress upon the subject. 
67 My post-oftice acdress is Florence, county of Marion, State 
of Kansas. 

I hereby order and direct that draft or check, payable to my order 
for the amount found due upon such readjustment of salary, be sent 
to me- by mail, addressed as follows. 


(Signed) J. K. McLEAN. 


Name of applicant: J. K. , Florence, Ks. 
Post-office address of applicant: J. Kk. McLean, late postmaster at 
Florence, care Harvey Spalding, Washington, D. C. 


Exuipit H. Filed Nov. 10, 1886. 


(Form 2.) 


The honorable the Postmaster General. 
Sir: I hereby make application for readjustment of my salary as 
postmaster at l‘lorence, county of Marion, State of Kansas. covering 
the period of my service from April 14, 1871, to July 1, 1874, 
68 and from , to , In accordance with the mode pre- 
sented in section 8, act of June 12, 1866, agreeably to the re- 
quirements of the recent act of Congress upon the subject. 
My post-oflice address is Florence, county of Marion, State of Kan- 
sas. 


(Signed) J. K. McLEAN, 
(Applicant sign here.) 


Late Postmaster at Florence. 


REL. JAMES K. MCLEAN VS. 


THE UNITED STATES EX 


Exurpit “I.” Filed Nov. 10, 1886. 


1994. 


Wasuinoton, D. C., April 7, 1883. 


To the honorable the Postmaster General. 


Sir: Application is hereby made under act March third, 1888, for 
the readjustment of the salary of J. K. McLean as postmaster at 
Florence, county of Marion, State of Kans., covering the following 
period, to wit: 


From , 186-, to ——, 186-. 
From ——, 186-, to ——, 187-. 
From Apr. 14, 1871, to July 1, 1872. 
Krom , 187-, to ,187-. 
69 The present post-office address of the claimant is Florence, 


county of Marion, State of Kans. 
ower of attorney from the clalmant Is herewith filed, 
HARVEY SPALDING, 
Legal Representative of the Clavmant. 


Post-office address, 59 Corcoran building, Washington, D. C. 


Exuipit “kK.” Filed Novy. 10, 1886. 


Post-OFFICE DEPARTMENT, 
OFFICE OF THE First AssIsTANtT PostTMASTER GENERAL, 
SALARY AND ALLOWANCE DIVISION, 
WASHINGTON, D. C., Oct. 2d, 1884. 
Str: In compliance with the acts of Congress approved June 22, 
1854, July 1, 1864, June 12, 1866, and the act of March 3, 1883, as 
construed by the hon. Attorney General of the United states, your 
application for a readjustment of your salary as postmaster at Flor- 
ence, Kansas, from July 1, 1872, to November 12, 1872, has 
70 been reviewed and it is found that no additional amount Is 
due. | 
Very respectfully, JAMES H. MARR, 


Acting First Assistant Postmaster General. 


J. K. McLean, Esqr., Florence, Kansas. 


WASHINGTON, D. C., October 14, 1883. 
Period of service of J. K. McLean, formerly P. M. at Florence, 
Kansas, covered by his application of April 14, 1883, is from April 
14, 1871, to July 1, 1874. 
W asHinaton, D. C., August 10, 1886. 
, Florence, Kansas: 
Note.—The period served by J. K. McLean was from April 14, 
1871, to November 12, 1872. Geo. D. McLean, his successor, took 
charge Nov. 15, 1872. 
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Exuisit “L.” Filed Nov. 10, 1886. 
Dictated. 


Houser or Representatives U. S., 
WasuHinoton, D. C., Dec. 20th, 1885. 


The sixth auditor of the P. O. Dep’t, Washington, D. C. 


71 My Dear Sir: J. K. McLean was postmaster at Florence, 

Kansas, from July 1, 1871, to July 1, 1872, and sends me the 
enclosed affidavit. Please inform me if his claim ean be allowed; 
and, if so, how soon it may be adjusted; or, if it cannot be allowed, 
state in brief the reasons why, and in such case return the enclosed 
affidavit. 

Very respectfully, 
(Signed) S. R. PETERS, 
M. C., 7th Dist. Ks. 


Dec. 2 L Sd. Florence, Kansas. 


Form 801 A. Aud. 


OFFICE OF THE AUDITOR OF THE TREASURY 
FOR THE Post-Orrice DEPARTMENT, 
W AsHINGTON, Dee. 22, 1885. 


Respectfully referred to the hon. Ist Ass’t P. M. General, and 
Hon. 8S. R. Peters, M. C., so informed. 
Copy of the letter of Hon. 8. Re Peters, M. C., to the hon. auditor 
of the Treasury for the P. O. D. relative to the McLean case. 
(Signed) D. McCONVILLE, Auditor. 


~] 
to 


Exuipit “M.” Filed Noy. 10, 1886 


Post-Orrice DEPARTMENT, 

OFFICE OF THE First AssISTANT POSTMASTER GENERAL, 

SALARY AND ALLOWANCE DIVISION, 
WASHINGTON, D. C., January D, 15586. 
Hon. S. R. Peters, House of Representatives, Washington, D. C. 

Sir: Your letter to the auditor of the Treasury for the P. O. 
Dep’t asking information relative to a review of the salary of Mr. 
J. K. McLean, formerly postmaster at Florence, Kans., has been re- 
ferred to this office. 

In reply, you are informed that the application of Mr. McLean 
has been considered, and the claimant has been notified that no 
additional amount can be allowed. 

The returns of the biennial period ended June 30, 1870, are in- 
complete, and therefore no review can be made for that period. 

A review of the returns for the succeeding biennial period 
73 shows that no additional amount is due under the require- 
ments of the act of March 3, 1883. 
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As requested, the papers enclosed by you are herewith returned. 
Very respectfully, 
(Signed) A. E. STEVENSON, 
First Ass’t P. M. General. 


Post-OrricE DEPARTMENT, 
OFFICE OF ASSISTANT ATTORNEY GENERAL, 
WASHINGTON, D. C., August 10, 1886. 
Sir: A petition for mandamus having been filed against the 
Postmaster General requiring him to show cause why he should 
not be required by a mandate of the court to readjust the salary of 
J. K. McLean, formerly postmaster at Florence, Kansas, under the 
act of March 3, 1883, the Postmaster General direct- that you imme- 
diately furnish copies of all orders or actions heretofore taken in 
respect to the said McLean’s salary; a statemnent of the time 
74 when the same was reviewed for readjustment ; copies of any 
orders or letters informing him or his attorney of disallow- 
ance thereof, or that nothing was found due; a statement to show 
the time when he was appointed and held office, and any informa- 
tion relating to his case; the time of the filing of his application; 
when the salary was reviewed and disallowed—in short, all action 
taken by the Department upon the case, w-atever its form. This is 
desired immediately to place before the Attorney General to prepare 
for the defense in the action. 3 
Respectfully, EK. E. BRYANT, 
Ass’t Att'y Gen’l, P. O. D. 


A. H. Scott, Esqr., chief salary & allowance div., P. O. D. 


~] 


os | 


Exuisit “N.” Filed Noy. 10, 1886. 
Copy dictated. 


Wasuinaton, D. C,, March 4th, 1886. 
Hon. Wm. F. Vilas, Postmaster General. 

Sir: Years ago I complained to Congress that many postmasters 
serving between 1864 and 1874, whose returns exhibited the fact 
that they had been allowed salaries much less than they would have 
received in commissions under the act of 1854, had failed to receive 
from the Postmaster General a readjustment of their salaries. Three 
years ago to-day, as a remedy for the wrongs complained of, Con- 
gress issued an absolute mandate addressed to the Postmaster Gen- 
eral requiring him, apon proper application, to readjust the salaries 
of postmasters in all such eases. 

Between Congress, the “supreme tribunal,” and the Postmaster 

General, upon whom Congress has placed this imperative 
76 duty, no officer and no court can interfere. The sole issue 
involved is obedience to or resistance of the command of Con- 
gress by the Postmaster General. The act of March 3, 1883, is a 
mandate of the highest tribunal, and the order contained in it is in 
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terms absolute, for it coonmands the Postmaster General to readjust 

the salaries of all postmasters of the classes named (who apply) who 

have been paid salaries ten per cent. less than commissions. It is 
manifestly impossible that any court can frame a mandate more 
unmistakable in its meaning. 

A refusal on the part of the Postmaster General to obey this man- 
date in the nature of the case remits every person aggreived to the 
courts for personal suits against the Postmaster General for the dam- 
ages arising from his neglect to obey this mandate. 

It would seem that an officer responsible directly to Congress, 
who refuses to obey an order of Congress, would be likely to 
disobey an order of a court. Every intimation made that the 
postmasters complaining have their remedy in the courts 

necessarily means one of two things, hamely, either that the officer 
refusing to obey the order of Congress is, notwithstanding, willing 
to obey an order of the court or that such officer expects to answer 
personally in the courts to each of the postmasters for the damages 
resulting from his conduct. 

Manifestly the disobedience of your predecessor of an order of 
Congress, or the advice of a law officer to such predecessor to disobey 
such an order, cannot in any degree justify your own refusal to obey 
such an order. 

When you came into office you found this mandate to be executed, 
and you found the one and only intent thereof expressed in the 
language of your predecessor and on record under date of Feb. 16, 

1884, and in letters to Senator Morgan, on record under dates 
78 of June 2nd and 8rd, 1884. With this record you also found 

that the mandate of Congress and the orders and letters of 
your predecessor containing the public declarations of the one and 
only possible meaning of said mandate had been systematically 
violated during the time your predecessor held office in this, that the 
applications of postmasters for readjustment of salary whose returns 
show that the salaries allowed them were ten per cent. less than 
commissions had been denied, and in that the salaries of other post- 
masters had been readjusted and large additional allowances made 
whose returns showed that they had not been pzaid salaries ten per 
cent. less than commissions, but that they had in fact been paid 
salaries in excess of commissions. In other words, you found that 

a plain mathematical order of Congress had been systematically 

subverted. 

You must te aware (for it is a simple mathematical prop- 

79 osition) that when the two years’ business of a postmaster 1s 

taken to make a salary for his successior for two years after 
that, if the business of the successor was much smaller than the busi- 
ness of the predecessor, that such an adjustment of salary is In mani- 
fest violation of the law, which orders a readjustment to be made 
only in such cases where the salary allowed is less than the commis- 
sions; and for the same reason you must be aware that to deny a re- 
adjustment of the successor’s salary, when his returns show that he 
has received a salary less than the commissions, is in manifest vio- 
lation of the law, which orders you to make readjustments in all 

7—1041 
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such cases, for the reason that the salary allowed is less than the 
commissions. I will illustrate this mathematical proposition by the 


two cases following: 


First Case. 


Amount of commissions July 1, 1864, to July 1,1866. $24 

80 Amount of pay July 1, 1864, to July 1, 1866 ---- ---- 24 
Name of postmaster, “ Smith.” 

Commissions July 1, 1866, to July 1, 1868 -----.-.--...---- $2? 000 

Amount of pay “ ” Oo ean aimemaiinliielinl 2- 


Name of postmaster, “ Brown.” 
) 


In this ease the mandate of Congress requires you to readjust 
“Brown’s” salary, for the reason that his pay is ten per cent. less 
than commissions; but under the scheme of reviews of biennial ad- 
justments, act of 1864, you refuse to readjust “ Brown's ” because the 
salary paid him, namely, $24, is equal to the commissions on 
“Smith’s” business several years before that. 


Second Case. 


In eeniianions $2 000 

Pay . sag era MRC es eS AE Re TORR A HT 2.000 
Name of postmaster, “Adams.” 

NE aR EE Me nena aC $24 

I a i i sinniiaslenneuemabians 24 


Name of postmaster, “ Luck.” 


Under the mandate of Congress neither “Adams” or “ Luck” are 
entitled to a readjustment of salary, for the manifest reason 
Sl that each has been paid a salary equal to the commissions ; 
but under the scheme of reviews of biennial adjustments, 
under the act of 1864, you will give “ Luck ” $1,976 additional pay, 
all of which is in excess of his commissions, for the reason that the 
commissions on the business of his predecessor, “Adams,” years 
before that exceeded “ Luck’s ” pay 51,076. 

Such a system as this, which is in tmanifest subversion of law, 
must, In the nature of things, come to an end, and the longer that 
it shall be continued the more disasterous will that end be. 

Since you came into office I have not ceased to reflect upon this 
grave subject, and I have in every legitimate way endeavored to 
bring it to your consideration in order that you might come to see 
this great wrong as it is, and so by your own act put an end to it. 

If you refuse to do this it seems to me inevitable that by 
82 your own act you wiil compel these thousands of wronged peo- 
ple to institute suits against you for damages. 

At the same time it is manifest that if you will submit the facts 
of the “ McLean” case, which facts exhibited to Congress the class 
of evils to remedy which Congress issued the mandate.of March 8, 
1883, to the Attorney General for his opinion ag to whether by said 
mandate you are required to readjust McLean’s salary, whatever 
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embarrassment you may have labored under in consequence of your 
predecessor's action will be removed. 

[I herewith enclose and address to you, with a statement of the 
“McLean case,” a letter I addressed to Hon. E. E. Bryant on the 
13th of February upon this subject. 

This letter Mr. Bryant returned to me with the statement that he 
could only consider the subject of the letter upon reference of the 
same to him by yourself or the First Assistant Postmaster General. 

Respectfully, 


(Signed) HARVEY SPALDING, G. C. @. 


83 Exuipit N}. 


Wasuinoton, D. C., March 30, 1886. 
Hon. Wm. P. Vilas, Postmaster General. 

Sir: On the 16th instant I made demand upon you (upon the 
written applications of the persons entitled) that you readjust, under 
the act of March 3, 1883, the salaries of certain postmasters and 
late postmasters of the three classes named in said act in the State 
of Alabama. 

I know make peremptory demand upon you that you(in compliance 
with the requirement of said act) readjust the salary of each and 
every one of the postmasters of the 3rd, 4th, and 5th classes, appli- 
cation for which readjustment in each case I now present to you 
from the Territory of Arizona, from the States of Arkansas, Califor- 

nia, Colorado, Connecticut, Dakota Territory, the States of 
84 Delaware, Florida, Georgia, Idaho Territory, the States of 

Illinois, Indiana, lowa, Kansas, Kentucky, Louisiana, Maine, 
Maryland, Massachusetts, Michigan, Minnesota, Mississippi, Mis- 
sourl, Montana Territory, the States of Nebraska, Nevada, New 
Hampshire, New Jersey, New Mexico Territory, the States of New 
York, North Carolina, and Oregon. 

There are several thousand- of these applications, and under your 
direction they are lodged in the hands of Mr. A. H. Scott, chief of 
the salary and allowance division. In each case the returns of the 
postmaster were made in full compliance with the law and regula- 
tions, and show that the salary allowed was ten per cent. less than 
it would have been on the basis of commissions under the act of 
1854, and no readjustment of salary in any of the cases has been 
made under the act of June 12, 1866. 

The Supreme Court of the United States having decided 

85 that postmasters in such cases cannot recover the addi- 
tional salary claimed until a readjustment thereof shall be 

made by the Postmaster General, and Congress, in consequence of 
said decision, having by the act of March 3, 1883 (22nd Statutes, 
page 487), ordered the Postmaster General, upon application in 
writing, to make a readjustment of salary in every such case, a re- 
fusal by the Postmaster General to make such readjustment of salary 
when written application is presented to him for such purpose mani- 
festly renders himself personally liable in damages to the applicant 


A CIEE ORE Ca ew ae Pe ee ce ee 2 
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for the amount of the salary which by his refusal to make the read- 
justment he deprives such applicant, for without such readjustment 
of salary the applicant can in no case enforce the right vested in him 


by said act. 


I therefore notify you that in every one of the cases which I 
hereby present to you from the above-mentioned States and 

86 Territories in which you may fail or refuse to make the re- 
adjustment of salary hereby demanded of you that suits will 

be instituted against you in the proper courts to recover the full 
amount of damages resulting from your refusal to make such read- 


justments of salary. 
Respectfully, 
(Signed) HARVEY SPALDING, 
Attorney for Applicants Mentioned. 
E. E. B. 


87 Exuipit “QO.” Filed Noy. 10, 1886. 


WasHInetTon, D. C., Aug. 4, 1886. 
Hon. Wm. F. Vilas, Postmaster General. 


Sir: I herewith present to you the application of J. K. McLean, 
who was a fifth-class postmaster at Florence, Kansas, from April 14, 
1871. to June 30, 1871, and from July Ist, 1871, to July Ist, 1872, 
for readjustment of his salary under chapter 114 of the laws of 1883 
(U. S. Statutes at Large, vol. 22, page 487). 

If paid upon the basis of commissions under the act of 1854 he 
would have received for the quarter ending June 30, 1871, $87.12, 
whereas he was paid only $1.48. If paid upon the basis of ecommis- 
sions under the act of 1859 he would have received S568.64 for the 
year ending June 30, 1872, and he was allowed and paid a salary of 
$7.00 for that year. 

[ hereby make peremptory demand upon you that in obe- 
88 dience to the requirements of said act and in conformity to 
the rights of J. K. McLean that you readjust his salary as such 
postmaster upon the returns preceding the biennial readjustment of 
July 1, 1872. 
Respectfully, HARVEY SPALDING, 
Att'y for J. K. McLean. 


Together with the preceding demand and at the same time the 
following letter was delivered to the Postmaster General: 


( Co} y.) 


W asuincton, D. C., Aug. 3rd, 1886. 
Hon. Wm. F. Vilas, Postmaster General. 
Sir: On the 4th of March, 1886, I presented to you a statement 
of McLean’s case with what I then considered and now consider 
his just grounds of complaint for non-adjustment by you of his 


% 
4 


salary as postmaster at Florence, Kansas, in 1871 and 1872. 


' 


WILLIAM F. VILAS, POSTMASTER GENERAL. 53 


In an interview I had with you shortly after this commu- 
89 nication you communicated to me orally your refusal to re- 
adjust McLean’s salary, and you suggested to me that the 
demand therefor be made in writing, and that you would endorse 
your refusal upon such demand in writing, and that thereupon 
McLean’s right toa readjustment of salary could be judicially de- 
termined by proceedings against you for a writ of mandamus. 
This demand is now made upon you in pursuance of your sug- 
gestion upon the subject. 
Respectlully, 


(Signe) HARVEY SPALDING. 
Served Aug. 4, 1886. 


9() Replication. 
In the Supreme Court of the District of Columbia. Nov., 1886. 


Unirep Srates & McLean 
v. -At Law. No. 27092. 
Vintas, Postmaster General. 


The relator, McLean, joins issue upon the defendant’s answer so 
far as the same is contradictory to any allegation of fact made in the 
petition. 

H. SPALDING, 
S. F. PHILLIPS, 
For McLean. 


o1 Monpay, October 4th, 1886. 


Proceedings before the Supreme Court of the District of Columbia, 
sitting in ceneral term, commencing on the first Monday, fourth 
day, of October, LSS6. 


Present: Chief Justice Cartter and Justices Cox and Merrick. 


SATURDAY, November PO. LSS6. 


Session resumed pursuant to adjournment. 
Present: Chief Justice Cartter and Justices Cox and Merrick. 


Tue Unirep States oF AMERICA ex rel. J. KK. ) 


McLean, Plaintiff, | \t I aw No 2709? 


at § IU Sedo 


i's i 


' 


Witi1aAM F. Viras, Defendant. J 


Jecause it appears to the court here that the pleadings in this 
cause disc.ose no eround for the interposition of this court therein, 
it is considered that the petition be, and it is hereby, dismissed, and 
that the petitioner pay the costs of the cause, to be stated by the 
clerk, and that the defendant have execution therefor. 
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92 Statement of Facts. Filed Mar. 21, 1887. 
In the Supreme Court, District of Columbia. 


Unitep Srates ex rel. J. K. McLean 
vs. ' Law. No. 27092. 
WitiiAM F. Viras, Postmaster General. } 


The parties admit as follows: 

1. That the relator was postmaster at Florence, Kansas, beginning 
April 14, 1571, to June 30, 1872, inclusive, and afterwar ls, and that 
for his services therein between the dates above mentioned he was 
allowed for compensation in full one wth dollars, and for each 
of the four quarters ending Sept. 50, 1871, i ec, 31, 1871, Mareh 31, 
1872, and June oO, 1872, he was er d one and cE dollars, or for 
the whole of such service elglit and 3 a dollars. 

That Exhibit “C” attached to the answer correctly states the 
quarterly returns made by McLean as postmaster and the 
93 amounts therein accounted by him for envelopes and stamps 
sold, letter postage, newspaper postage, and box rents during 

the terins aforesaid, bei Ing in the aggregate as follows: 


Th! 


For the quarter ending June 30, 1871. 


S168 36 


o EIR eR ETN eNO AN On aN eD o 

For the quarter ending Sept. SO, 1871 ncn cece we swecce 289 39 
For the quarter ending Dec. 31, 1871 - icine slant ual diate diilien 252 $1 
For the quarter ending March 31, 1872........ ......... 234 12 
For the quarter ending June 30, 1872_.__--...---.-.----. 240 02 


That the said post office had, prior to March 15, 1871, been 
known as Doyle, one Riggs being postmaster,and on that date, 
by order of the Postmaster General, the site was changed one mile 
to Florence, the name of the post office changed to Florence, and the 
relator appointed postmaster, and that the quarterly returns ren- 
aered for the post office named as Doyle for the quarters ending 

June 30, 1870, Sept. 30, 1870, and Dee. 31, 1870, were not sworn 
94 to, but said McLean, relator, rendered returns for the period 
covered by bis claim in due manner and form. 

4. ‘That the relator duly performed all his duties as postmaster. 

That be is the same person who was pl: — in the case en- 
titled McLean vs. The U nited States, reported 95 U.S., p. 750. 

That Exhibits “G” & “H” (the answer) eor cam sets out the 
applications made in 1883 by the 0 hm to the Postmaster General 
for readjustment of salary. 

That Exhibit K to the answer correctly sets out the decision 
made and the notice given to the relator in consequence of such ap- 
plication. 

8. That no application for a readjustment, ete., to the defendant, 
as Postmaster General, has been made by the relator, exce pt as set 
forth in Exhibit- Nand N?, until August 4th, 1886, which application 
is set — in Exhibit O,and that such applications were for action by the 


s- 


| 
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defendant upon an application made as above in 1883 toa pred- 
YO ecessor in the office of Postmaster General and which had 

been reviewed in due order of business during the term of 
office of such predecessor and the determination made that nothing 
was due threon, as shown by Exhibit K as above, which, by the rule 
of administration then pursued, was the manner of disposing of 
cases where nothing was determined to be due upon such review for 
readjustment. 

9. That no action was taken upon the letters of the relator’s attor- 
ney of date March 4th, 1886, and March 30, 1586 (Exlnbits N and 
N?), nor upon his demand of August 4, 1886 (Exhibit Q). 

10. That 10 application was, in fact, filed with said letter of March 
30, 1886, for the readjustment of the said relator’s saiary nor pre- 
sented therewith. 

BE. E. BRYANT, 
OF (ounsel for Def't. 

S. F. PHILLIPS, 
kor the Relator. 


6 Petition. Filed May 23, 1887. 
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In the Supreme Court of the United States,at Chambers, May —, 1887 


J. K. McLean on the Relation, &e.. 
Us. , No. 2, O92. 


Wittram F. Vinas, Postmaster General. } 


Petition for mandamus in the supreme court of the District of Co- 
lumbia. 


To the honorable the Chief Justice of the Supreme Court of the 

United States: 

The petition of bi kK. MeLean aforesaid respectfully sheweth— 

I. That at the present term of the supreme court of the District of 
Columbia judgment has been rendered dismissing his petition in the 
Cause abo '. entitled. 

II. Herewith he presents a copy of the record of the proceedings 
therein and assigns for error upon the case so made the decision that 
he was not entitled to the writ of mandamus prayed for. 

III. Your petitioner shows to your honor further that the 

Q7 question of law involved in such alleged error concerns the 

interests of more than one thousand persons, ex-postmasters, 

who reside in many different States and Territories, and are in like 

ease with himself, and who have presented claims for tike relief be- 

fore the Postmaster General, and also that in all such claims amount 
to more than one hundred thousand ($100,000) dollars. 

He therefore prays that your honor will allow Lo him aT writ of 
error, returnable into the Supreme Court of the United States, under 
section 706 of the Revised Statutes. 

And your petitioner will ever pray, &c., &e. 

J. K. McLEAN, 
By HARVEY SPALDING, Altorney. 
S. F. PHILLIPS, Of Counsel. 


56 THE UNITED STATES EX REL. JAMES K. MCLEAN VS. 


District oF COLUMBIA, 88: 


Upon this 14th day of May, 1887, appeared before me Harvey 

Spalding, above named, and made oath that he has read and 

98 understood the above petition, and that the matters therein 
alleged are well known to him and are true. 


HARVEY SPALDING. 


Subseribed and sworn to before me, Rufus H. Thayer, a notary 
public in and for the said District. 
[SEAL. | RUFUS H. THAYER, 
Notary Public. 


In the Supreme Court of the United States, at Chambers, May 19, 
1887. 
To the clerk of the supreme court of the District of Columbia: 

Upon considering tlie above petition I have allowed the writ of 
error prayed for, and you are hereby directed to issue the same ac- 
cording to law. 

M. R. WAITE, 
Chief Justice U. S. 


99 UNITED STATES OF AMERICA, 88: 


The President of the United States to the chief justice and justices 

of the supreme court of the District of Columbia, Greeting: 

secause In the record and proceedings as also in the rendition of 
a judgment in a plea which is in the said court before you, between 
The United States of America ex relationi James kK. McLean and 
William F. Vilas, Postmaster General, being No. 27092, at law, a 
manifest error hath happened, to the great damage of the said re- 
lator, as by his complaint appears, and it being fit that the error, if 
any hath happened, should be duly corrected and full and speedy 
justice done to the parties aforesaid in this behalf: Therefore you 
are hereby commanded, if judgment be therein given, under your 
seal, distinctly and openly, to send the record and proceedings afore- 
said, with all things concerning the same, to the Supreme Court of 
the United States, together with this writ, so that you have the same 
at Washington on the second Monday of October next, in the said 
Supreme Court to be then and there held, that, the record and _ pro- 
ceedings aforesaid being inspected, the said Supreme Court may 
cause further to be done therein to correct that error what of right 
and according to the law and custom of the United States should be 
done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
United States, this lst day of June, in the year of our Lord 1887, 
and of the Independence of the United States the one hundred and 
eleventh. 

[Seal Supreme Court of the District of Columbia. ] 


R. J. MEIGS, Clerk. 


mJ 


i 


WILLIAM F. VILAS, POSTMASTER GENERAL. 
Service admitted June 10th, 1887. 
WM. F. VILAS, 


Postmaster General. 
District oF CoLumBIA, 7o wit: 
’ 


To William IF. Vilas, Postmaster General : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the supreme court of the District of Columbia, 
wherein The United States ex rel. James K. McLean is plaintiff and 
you are defendant, to show cause, if any there be, why the judgment 
in the said writ of error mentioned should not be corrected so that 
speedy justice be done the parties in that behalf. 

Witness E. F. Bingham, chief justice of the said supreme court of 
the District of Columbia. 

[Seal Supreme Court of the District of Columbia. ] 
E. F. BINGHAM, 
Chief Justice. 


100 Filed Jun. 1, 1887. 


In the Supreme Court of the District of Columbia, the 27th day of 
May, 1 557. 


THE UNITED States oF AMERICA ex rel. JAMES ) 
K. McLean | = 110° 
ea -At Law. No. 27092. 
Witi1aM }*. Viras, Postmaster General. 


In error. 


Know all men by these presents that we, James K. McLean, 
Harvey Spalding, and George Mason, are bound unto the above- 
named William F. Vilas in the sum of three hundred doll: ars, to be 
paid to the said William F. Vilas, his executors or administrators ; 
to which payment, well and truly to be made, we bind ourselves 
and each of us, jointly and sey erally, and our and each of our heirs, 
executors, and administrators, firmly by these presents. 

Sealed with our seals and dated this 27th day of May, 1887. 

Whereas the above-named James K. McLean has prosecut ted a 
writ of error to the Supreme Court of the United States to reverse 
the judgment rendered in the above suit by the said supreme court 
of the District of Columbia: 

Now, therefore, the condition of this obligation is that if the 
above-named James K. McLean shall prosecute his said writ of 
error to effect and answer all damages and costs if he shall fail to 
make good his plea, then this ob ligation shall be void; otherwise the 
same shall be and remain in full force and virtue. 

JAMES K. McLEAN. SEAL. 
HARVEY SPALDING. |SEAL. 
GEO. MASON. SEAL. 


SEAR Na AE mR CR remo 


58 THE U. 8S. EX REL. J. K. MCLEAN VS. W. F. VILAS, P. M. G. 


Sealed and delivered in presence of— 
R. T. BATTEY, 
7. ec Se 
As to James K. Lean. 


Sealed and delivered in presence of— 
RUFUS H. THAYER, 
F. G. COLDREN, 
As to Harvey Spalding and George Mason. 


Approved : 
E. F. BINGHAM, 
Chief Justice.’ 


101 Clerk’s Certificate. 
I, R. J. Meigs, clerk of the supreme court of the District of Colum- 
bia, do hereby certify that the foregoing 100 pages of writing to- 


gether constitute a true copy of the originals on file and of record m 
the law case of The United States ex rel. J. K. Mel ean, plaintiff, 
Wm. F. Vilas, Postmaster General, defendant, No. 27092, at ie. 
and that said originals together — the entire record : said case. 
Witness my hand and the seal of said court this 15th day of June, 
A. D. 1887. 
[Seal Supreme Court of the District of Columbia. ] 
’. J. MEIGS, Clerk, 
By L. P. WILLIAMS, 
Ass’t Clerk. 


Endorsed on cover: District of Columbia supreme court. No. 
1041. The United States ex rel. James K. McLean, plaintiff in error, 
vs. William F. Vilas, Postmaster General. Filed September 9, 1887. 


IN THE 


SupremeCourt of the Cited States. 


October Term 1887. 


Tue Unirep States, &X REL. J. K. McLean, 
vs, ‘ No. 1041. 
Wm. F. VIbLas, Postmaster General. \ 


Motion to Advance. 

This case is one in which a postmaster asks for a man- 
damus requiring the Postmaster General to readjust certain 
salaries, in accordance with acts of Congress. 

The details of the petition are substantially such as are 
mentioned in the opinion in MeLean’s case, 95 U. 8., 750. 
There, the present plaintiff had brought suit in the Court 
of Claims for a balance of salary. But it was decided that 
until a re idjustment of salaries had been made by the Post- 
master General, as required by the Statute, an ordinary 
suit would not lie; and the Court remarked (p. 753) that, 
supposing the case to be as stated by the claimant, “ If the 
executive officer failed to do his duty, he might have been 
constrained by a mandamus.” 

The present suit involves the interests of many respect- 
uble citizens in various parts of the country, who are of a 
most unobtrusive class, seldom seen in courts of justice. 

This motion is predicated mainly upon the circamstance 
that the present remedy, which apparently is the only one 
open to the claimants, must be prosecuted to an end before 
the gentleman who has been made defendant ceases to be 
Postmaster General, or otherwise it will fail, no matter 
how just may be the claim involved therein, (122 U.S., 
645.) 

Upon application in the present connection, made some 
weeks since to the Attorney General, he has recently au- 
thorized the undersigned to state that he has no objection 
to such advancement. 

S. F. PHrvuips, 
Hi. SPALDING, 
For Plaintiff in Error. 
October 31, 1887. 


Supreme Court of the Anited States. 


OCTOBER TERM, 1887. 


No. LOL. 


THE UNITED STATES ex rev. MCLEAN 
vs. 


VII.AS, PostMASTER GENERAL. 


BRIEF FOR THE RELATOR 


H., SPALDING, Attorney. 
S. F. Paunuips, Of Counsel. 


Jupp & DErwelLerR, PRINTE! 


Supreme Court of the Anited States. 


OCTOBER TERM, 1887. 


2. fp. s 
; No. LOL41. 
: 
: THE UNITED STATES ex ret. McLEAN 
v8. 
VILAS, PostMAsTeR GENERAL. 
: BRIEF FOR THE RELATOR 
The relator, McLean, was postmaster at Florence, Kansas, 
in 1871-2, and after various other efforts to secure certain 
compensation for his services, brought this petition before 
the supreme court of the District of Columbia August 4, 
} 1886, in order to obtain the “ readjustment” of that com- 
pensation, which by statute is required in order to ascertain 
his claim upon the Treasury. 
After answer by the Postmaster General, and replication, 
, 
upon the hearing the petition was dismissed. 
The relator now assigns such dismissal as error. 
In detail the case is as follows: 
j The [amended] petition (pp. 4, &c.) states that McLean 


ras postmaster at Florence, as above, from April 14, 1871, 


- 


2 


to June 30, 1872, and that during such time he regularly 
and fully discharged his duties, and made full returns to the 
Auditor at the end of each quarter. 
It then sets out the result of such returns for each of the 
five quarters in which he was postmaster, as showing that 
“upon the basis of the statute of 1854” he would have been - 
entitled to $662.33; whereas the compensation actually re- 
eceived by him for the first of such five quarters was $1.48, 
and for each of the other four quarters was $1.75; or, in all, 
for the time of his service as above, was $8.48. : 
The petition then refers to the suit brought by himself, 
reported in 95 U.S. (p. 750); and also to the provisions of the 
act of 1883, ch. 119, and thereupon alleges an application 
for “readjustment” in form as required by the latter stat- 
ute, made by himself in 1883, to the then Postmaster Gen- 
eral, and afterwards renewed to the respondent. 
It ends with an allegation of a refusal by the respondent, 
and prays for a mandamus. 


The answer begins with alleging seven reasons why in 
point of law the respondent is not liable to coercion by 


mandamus. 

It then proceeds to assign two reasons to show that the 
petitioner is not entitled to the “readjustment” claimed, 
Viz: 


. 


1. He had not made returns for a sufficient number of 
quarters during the period of his holding office. A point 


which had been decided by the predecessor of the respond- 
ent, in office at the time of the application. (Folio 22.) [It 


. 


appears in the sequel that such “ necessary” number of quar- 
terly returns was supposed to be eight. | 
2. The case in 95 U.S. decided that the relator had no 


right to a greater salary during his term of office than what 
he has received. (Folio 23.) 7 


The answer further relies (folios 24, &c.) upon certain 


a 


3 


opinions of Postmaster General Gresham and Attorney 
General Brewster to the same effect, and (folio 28) upon the 
decision made after an examination and readjustment, and 
before the incumbency of the respondent, that the petitioner 
was entitled to no further allowance for salary, which de- 
cision was made substantially for (among others) the reasons 
given in 95 U.S.; and thereupon the respondent submits 
that he cannot be compelled by the court to review or over- 
rule such decision of his predecessor. 

The respondent then alleges that the only application that 
has been made to him for such readjustment is a demand 
by the relator’s attorney to reconsider and overrule the de- 
cision of his predecessor as aforesaid. 

He concludes by referring to an act of August 4, 1886, as 
having the effect of approving the former action of the 
Postmaster General in these matters,—of forbidding the re- 
spondent to change the same, and of barring the claim of 
the petitioner, and all claims like it. 


Some fifteen exhibits are appended to this answer. 


The parties (p. 54) put upon record certain admissions of 
fact, substantially as follows: 


1. McLean was postmaster as stated, and for his services 
received in all, $8.48. 

2. Exhibit C correctly sets out McLean’s quarterly returns, 
Ke. 

3. Prior to March 13, 1871, the post office at Florence had 
been located at Doyle, a mile therefrom ; another man hav- 
ing been postmaster, who did not make sworn returns, al- 
though McLean did make returns in due manner and form. 

4. McLean duly performed ail his duties as postmaster. 

5. He is the McLean who was plaintiff in the case reported 
95 U. S., p. 750. 

6. Exhibits 9 and 14 correctly set out the applications by 
the relator in 1883. 


[Of these “G” (p. 45) is a regular and formal application 
under the act of 1883 (probably upon a departmental blank), 
undated, but said in the answer (folio 27) to have been made 
April 14th, 1883; “ H” (p. 45) is an application upon an- 
other form, also undated and apparently unimportant here. | 


8. No application to the respondent for readjustment has 
been made by the relator, except as appears in Exhibits N 
and N* 4), until August 4, 1886 (Exhibit O), and these were 
for action upon the application made in 1883, and deter- 
mined in 1884, by a predecessor of the respondent. 

| Exhibit N, pp. 48, &c., is a letter signed “ Harvey Spald- 
ing, G. C. C.,”: addressed to the respondent as. Postmaster 
General, dated March 4, 1886, making general complaint of 
the manner in which McLean, &c., had been treated, and 
suggesting that by refusal to readjust, &c., the respondent 
would be liable to suit for damages. 

Exhibit N (pp. 51, &e.), is also a letter addressed to 
the respondent, dated March 30, 1886, and signed by “ Har- 
vey Spalding, attorney for the applicants mentioned.” After 
re ferring to a demand for readjustment made upon the re- 
spondent by said attorney, “upon the written applications 
of the persons entitied,” it makes “ peremptory demand ” in 
each case “ | now present to you.” Amongst them are speci- 


* * 


fied cases from “Arizona, * * Kansas, There are 
several thousand of these applications, and under your di- 
rections they are lodged in the hands of Mr. A. H. Scott, 
chief of the sulary and allowance division.” 

This letter renews the above threat of a suit for dam- 
ages, WC. 

Exhibit O (p. 52, &c.) contains two letters to the respond- 
ent from “ Harvey Spalding, attorney for J. K. McLean ”— 
(1) dated Aug. 4, 1586 (the day upon which the petition for 


mandamus was filed), making peremptory demand, &c.; 
and (2) dated Aug. 3, 1886, but said to have been delivered 
Aug. 4, 1886, along with the former letter ; and making ref- 
erence to certain correspondence and interviews. | 


5° 
9. No action was taken upon the letters dated March 4 
and March 30, 1886 (Exhibits N and N*), or upon the de- 
mand of August 4, 1886 (Exhibit O). 
10. No application for readjustment was in fact filed or 
presented along with the letter of March 30, 1886. 


The statutes necessary to be considered in this case will 
be found in the Appendix to this Brief. 

From these it will be seen that from the beginning of the 
Government (act of 1792) up to 1864, postmasters were com- 
pensated by commissions allowed at the close of each quar- 
ter, upon the amounts by them then returned as received for 
postage, &c. The last act which contained such provisions 
was that of 1854, ch. 61. 

An act passed in 1864 changed this routine, by providing 
a system in which, in general, postmasters (who were to be 
divided, according to amount of compensation received, into 
five classes) were to be paid by salaries, to be adjusted for 
the two years immediately after July 1, 1864, upon the 
average annual compensation allowed for the eight quarters 
immediately preceding that date; and to be readjusted in 
like manner for succeeding periods of two years each. 
Provision was made also for cases in which a post office 
might not have been in existence for two years; and for 
other special cases, in which latter the Postmaster General — 
might, in his discretion, readjust oftener than once in two 
years. 

An act passed in 1866 modified the act of 1864 by making 
a new provision for postmasters belonging to the 3d, 4th, 
and Sth classes. 

Finally, an act passed in 1883 renewed the directions of 
the act of 1866 as regards certain of the postmasters who 
had been included in the latter. 


6 


| As matter of history it may be added that in June, 1872, 
a statute of that date retained substantially the provision 
of the act of 1866; and in 1874 that was dropped for all fu- 
ture transactions. | 3 


More particularly, 

The act of 1864, by its first section, divided postmasters 
and their offices, exclusive of the postmaster and office at 
New York, into five classes, and fixed these classes for the 
two vears next after July 1, 1864, according to the average 
compensation received by them, respectively, “ for the two 
consecutive years next preceding” that day, viz: 


1. Postmasters who then had received “ an average annual 
sum not less than $3,000” were to be of the first class. 


2. If they had then received less than $3,000 but not less 


+ 


than $2,000 they were to be of the second class. 


3. If less than $2,000 but not less than $1,000, the third 
class. 


[In each of the above-mentioned classes the prospective 
salaries were also to be fixed in even hundreds of dollars. ] 


4. Such postmasters as had received as above less than 
$1,000 but not less than $100, were to be of the fourth class. 


These were to have salaries fixed in even tens of dollars. ce 


5. Postmasters who had received less than $100 were to 
be of the fifth class; and these were to have salaries in even 
dollars. 


The above arrangement covered only the two financial “i 
years that were then to expire on the 30th of June, 1866. 
Section 2 of the same act, however, provided for all subse- 


7 


quent periods of two years, and also for “special cases,” as 
follows: 

“That the Postmaster General shall review once in two 
rears (and in special cases upon satisfactory representation, as 
much oftener as he may deem expedient), and readjust, on 
the basis of the preceding section, the salary assigned by 
him to any office.” 

“The basis of the preceding section” was, of course, for 
ordinary biennial readjustments, (1) certain “ classes,” having 
peculiar incidents, and (2), the “ compensation ” during the 
preceding two years ending with June 30. 

By “compensation” was meant, as regarded the first ad- 
justment in 1864, That which had been actually received as 
commissions during the two years before; but for subsequent 
readjustments, of course only What might so have been re- 
ceived as commissions if the scheme of percentages provided 
in the act of 1854 had still created “ compensation” and not 
merely, as after the statutes of 1864 it did, a basis for 
fixing compensation. That is, at the biennial readjust- 
ment of salaries for the two years beginning with July 1, 
1866, and so thereafter, the Postmaster General was to con- 
sult the quarterly returns of the postmasters since July 1, 
1864, &c., and apply thereto the statutory schedule of com- 
missions, even although under section one of the same 
statute they could not of course have received compensation 
in that way. 

But for the “special cases” mentioned in section 2, the 
“ basis” of section 1 could scarcely have been meant to be 
returns for an immediately preceding biennial period beginning 
with July 1 and ending upon June 30. Such period is evi- 
dently one of the main elements in “the basis of the pre- 
ceding section.” ‘There could be no such period in any year 
except as regards quarterly returns made just after June 30. 

It is submitted that under section 2, “in special cases,” 
the Postmaster General, in his discretion, might have readjusted 
upon returns for one quarter only. And, also, that he might 


so have 
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mentioned inthe preceding section. Theword “ oftener” lib- 
erated them from that; and so, having otherwise regard to the 
“basis of the preceding section,” the period which was to 
create that basis, as well as that for which the readjustment 
was to last, were left as before the statute. Only, by the closing 
part of section 2, such readjustments and changes were not 
to take effect during the quarter of the returns which sug- 
gested it, but during the next quarter. 

This observation as to the powers of the Postmaster Gen- 
eral over the increase and decrease of the compensation in 
question is important to the present case only as throwing 
some light upon the contention of the relator. For itseems 
that even under the act of 1864 it was contemplated that 
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compensation, then the Postmaster General shall review and 
readjust under the provisions of said 


It has already been admitted above 


} 


amended section provides in ordinary cases for salaries fixed 


‘om quarterly re- 
turns for two years retrospective ly; and it} been submitted 
that even in that body “: special cases.’ with salaries flac d for 
shorter future pe riods, and ascertained by past r furns for shorter 
periods, were entrusted to the discretion of the Postmaster Gen- 
eral. The proviso goes still further. It makes ita duty of 
the Postmaster General to treat certain other cases in a par- 
ticular way. These cases are those of the classes of postmas- 
ters who receive least pay; forinstance, from (say) $7 per 
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annum (as in the McLean case), to “less than $2,000.” As 
to such, if their “quarterly returns” “show that the 
“salary allowed” is ten per centum less than it would be on 
the basis of commissions uuder the act of 1854,” there is to 
be a “ readjustment under the provisions of said section.” 

The first remark hereupon is that the cases in this proviso 
might previously have been remedied by the Postmaster 
General under the body of the section, as in the act of 1864, 
if he had thought that a ten per cent. increase of compen- 
sation for the worst paid of his “ deputies,” made a “ special 
case.” It seems certain that his power so to decide, and, 
as well, the propriety of the decision if made, could not 
reasonably have been questioned. 

The proviso, therefore, gives relief to persons who were 
already included in a possible relief which might have oc- 
curred “oftener” than biennially, in the discretion of the 
Postmaster General. ‘This new relief, however, is given abso- 
lutely. : 

Is it in any other material respect less beneficial than the 
above possible relief? Does the proviso, for instance, mean 
that the cases therein enumerated, although no longer to be 
within the discretionary power of the Postmaster General, 
shall, however, thenceforth be, like all ordinary cases, reme- 
diable only by the lights of the returns made during two 
years previo wsly ? 

Such has been its administration in the Post Office De- 
partment, even under the additional light given by the act 
of 1883. | 

An elaborate opinion, amongst the exhibits to the answer, 
goes still further, and advises the Postmaster General that 
its meaning is that the general biennial readjustment pro- 
vided by the act of 1864 for all classes of postmasters, and 
allowing them increase of 5,6,7,and other per cent. less than 
10, if such incvease were indicated by their quarterly returns 
for two years before, was thereafter quarterly to be re- 
stricted to only the better paid classes; the worse paid being 
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intended by the proviso to receive an increase only when this 
would amount to 10 per centum. 

It may surely be assumed that the representatives of the 
people, many of whom, at least, know so well the advantage 
to their humble constituents of small increases of small in- | 

—_— comes, and how pathetic even are the items of domestic , 
economy which such increase may serve, had committed no 
such mistake. 

It is submitted that the solution just mentioned of the 

Ww | supposed difficulties of these statutes isone which does not re- 
commend the discussion which led thereto, and that this 
advice, and the discussion as well which led to it, cannot be 
supported by even the distinguished name which is thereto 
subseribed. 

Amongst other things the writerseems to forget that if the 
proviso excepts the classes therein named from the effects of 
the ordinary provisions for biennial readjustment, it will fol- | 


tern om 


low that Congress has nowhere made provisions for readjust- | 
ment as to these classes where their quarterly returns sug- 
: gests a decrease of prospectivesalary ; none, at all events, unless | 
so far they remain within the discretion of the “ | 
cases” clause! | 
But to resume consideration of the words of the amended | 
section: 
The source of the information as to the “ten per 
centum ” is to be the “ quarterly returns.” 
It is said in the opinion just cited that this phrase being 
in the plural shows that the adjustment could not be made 
upon information given by one “ quarterly return.” 
If there were no context to that PLURAL phrase it might 
safely be submitted that in legislation and in ordinary use 
it is as often employed as the singular, and interchangeably | 
therewith to signify wherever such return (as here) includes /oxne whorn | 
various subjects. | | 
Exhibit C (p. 41), which is an abstract of returns made at | 
| 
| 
| 


special 


/ 
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various times by the relator, &c., shows that postmasters are 
required to include therein six or seven different subjects. 
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But the context showsthat the phrase “quarterly returns ” 
in the proviso means one return. For “these quarterly re- 
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turns” are to show something on the basis of commissions 
under the act of 1854.” The “quarterly returns” “which showed 
anything as to commissions under that act, were those of each 
quarter taken alone! Each quarter, and that only, showed 
what the pay of each quarter would be. The rate of com- 
missions established by that act showed nothing as to salary 
or compensation except when multiplied into some separate 
quarterly return. ‘Therefore, “quarterly returns” here means, 
as often it does in all connections, some one quarterly return. 

It may also be added, apropos of a suggestion to the con- 
trary in the same opinion, that the phrase “ salary allowed,” 1s 
one usual in each quarterly return (Exhibits C and E), the post- 
master being required by departmental regulations to state 
that item in such return. So that in this connection it com- 
monly means salary or compensation for the quarter, and not 
annually. 


We submit, therefore, that the act of 1866 intended to ex- 
cept the holders of the smaller post offices absolutely from 
the ordinary Jiennial provision whenever the increase of com- 
pensation suggested by their returns indicated that if the 
act of 1854 alone were in force there would be a substantial 
addition to their income; such addition by another provis- 
ion to be only prospective. 

And looking at the state of the country, which shows (as 
very re markably in the Pres nt case) that aivy considerable in- 
crease of compensation under the rates of commission given by 
the statutes in force, would generally be due, under the effect of the 
natural expansion of the country,to the smaller offices, Congress 
probably thought it unjust to a class of plain and worthy citizens 
that the large increase of labor which by the growth of such States 
as Kansas would be thrown upon them during this two years’ 
period should tend only to swell the compensation of some 
successor,—the overworked and underpaid officer being meanwhile 
compelled, in self-defense, to resign. 
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Such were the exceptions (“ offsets”) which an experience 
of two years suggested as proper to the general policy (which 
still in most cases would remain in force) of biennial ascertain- 
ments of salary. 


ae seat 


The provisions of the acts of 1883 enforce the above 


general conclusions. 

Laying aside certain modifications therein of theacts of 1864 
! and 1866 which are not material here, it repeats the language 
4 lee of the act of 1866 above commented upon, and proceeds as 


se follows: 


“Such readjustments to be made in accordance with the | 
mode presented in section 8 of the act of June 12th, 1866, | 
and to date from the beginning of the quarter succeeding that in | 
which such sworn returns of receipts and business, or quarterly 
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returns, were made. 
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| 
We have here a congressional affirmation of the meaning, | 
which, as above submitted, the phrase “ quarterly returns 
has in the act of 1866. For, as above quoted, it provides ex- 
pressly that the “ quarterly returns” upon which the readjust- | 
ment is to be made are returns of some one quarter—“ THAT,” | 


to wit, “in which such,” &ce., &e. 


Upon the whole, it is submitted that at the time when 
McLean accepted, and during the time that he served, the 
office at Florence, the law provided, as regards the compen- 


sation of pos}masters: 


1. As a general rule, there should be a readjustment, for 
either increase or decrease, just before July 1, 1872, for the 
two years then to begin, based upon the quarterly returns 
of the two years preceding.’ 


2. As a particular rule for postmasters of the third, 
fourth, and fifth classes—that whenever the returns of any 
quarter showed that their pay during that quarter had ‘been 
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10 per cent. less than if they had received commissions under 
the act of 1854, there should be a readjustment for increase 
as if under that act, the result to take effect at the beginning 
of the quarter succeeding. 


3. In other special cases there might be readjustments for 
increase or decrease, under the light of one or more returns, 


if the Postmaster General should choose. 


In any case the 10 per cent. increase given would not neces- 


sarily last beyond the succeediug quarter. Whether it did so would 
depend upon the commissions indicated by such succeeding quar- 
ters as regards the next succeeding. If there were no indication | 
maintaining that increase, then the Postmaster General 
could, in his discretion, diminish it. The previous excep- 
tional increase would make the case, as it appeared under 
any next adverse returns, “special.” In ‘the mean time, as 
the rule for the country at large, was increase of popula- 
tion and business, not decrease, it was necessary for Congress 
to make absolute provision for the former; and the excep- 
tional instances of decrease might well be left, in the rare in- 
stances when it would occur, to the discretion of the Post- 
master General. These might well have been contemplated 
as some of the “ special cases.” 


The material result of the above argument to the peti- 
tioner, is that he is entitled, upon the business admitted 
(p. 54) to have been done by him, to the items of increase 
as indicated by his returns for the first four of the quarters 
of his term, the increase of the fifth quarter going over, 
“ prospectively,” to the credit of his successor in office. This 


would allow him $525.07; and he would now be entitled, 
after deducting the $8.48 already received, to $516.59. 


We will now consider whether the respondent is at present 
liable to be controlled in such a case by mandamus; and, if 
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so, whether the relator has made a sufficient “ application” 
and demand, to authorize the issuing of such writ. 


Upon the first point, it is submitted that the duty de- 
volved by the statutes in question is merely ministerial. 

Congress has expressed its will that the class to which the 
relator belongs shall, under a certain state of facts, be en- 
titled absolutely to certain action by the Postmaster General. 
If that action were the payment of, ora warrant for, a salary 
there could be no doubt. If it be, as here, an arithmetical 
calculation upon specified figures, as a necessary preliminary 
to the ascertainment of a salary, it is the same. ‘The case is 


the ordinary one in which a great officer who in general 
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cannot be coerced by the courts, has entrusted to him a duty, 
somewhat minute in detail, but important in the aggregate, 
and dignified because year after year it concerns afresh the 
private property of many thousand citizens ; salary promised 
previously to taking office, and then duly earned, being plainly 
such “ property.” 

The answer of the Postmaster General recites the decision 
and opinion in McLean’s case (95 U.S., 750), where it avers 
that the court held that the relator had already received all 
ihe salary due to him from the United States. All that was 
there decided was that his salary, as far as ascertained, and 
therefore as far as enforceable in the Court of Claims, had already 


_been paid. It was not decided that if the Postmaster Gen- 


eral had performed his duty of adjustment it would not have 
appeared to the Court of Claims that more was due. The 
salary now claimed is first to be ascertained by action in 
an Executive Department, and that “action ” isthe only step 
now sought. In a suit for mandamus a court may well see, 
as matter of law, that a certain “salary” is due, when it 
could not do so in a suit brought to recover such 
The language in 95 U. S. is in accordance with the purposes 
of that suit, and has no bearing here, to the effect suggested 
in the answer. 
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salary.’ 
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Nor, of course, as this is no suit for money, is the existence 
of asuitable appropriation an important preliminary to juris- 
diction, as the answer suggests. All that is here demanded 
is, a readjustment as defined by law. 

Neither is the fact that a predecessor of the respondent 
had decided not to give the petitioner the benefit of the laws 
of the land any reason why the respondent may not, in a 
case otherwise fit, be required so to do. It may be fit, for 
reasons of uniformity of administration, that the great De- 
partments should not be blown about by every wind of doc- 
trine arising from the usual frequent change of persons at 
the head of such Departments. But this rule does not 
obstruct the application of the law whenever the courts are 
appealed to. There is no ground for fear of too much 
change. froni this circumstance. rate 

Indeed, if it were a rule of Jaw and not merely of admin- 
istration that succeeding heads of Department are bound by 
the decisions of their predecessors, the result for cases like 
the present would be that such successors would of course 
have attributed to them as matter of law a refusal,—wherever 
their predecessors had refused ; and so in the end mandamus 
might be brought against such successors without fresh demand. 
This is contrary to the well-established principles which 
govern such cases. See Boutwell’s case, 17 Wall., p. 608, 
near top, where the Court, in considering the suggestion 
that a demand and refusal in the time of a preceding Secre- 
tary ought t. be regarded as effective for the purposes of 
mandamus apon his successor, adds to other objections the 
following: “ Besides, were a demand made upon him he might 
discharge the duty, and render the interposition of the court un- 
necessary.” See also Carrick vs. Lamar, 115 U. S., p. 425, 
near bottom. 

The distinguished gentleman who at present is Postmaster 
General is the first one since the decision of 1883 who has 
enjoyed, or, indeed, at any time seemed likely to enjoy, a term 
of office sufficient in point of duration to warrant a prudent 
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conclusion that it would outlast that of ordinary proceedings 
in an application for mandamus. Judge Gresham remained | 
in office for only fourteen days after the decision upon JMe- | 
Lean’s application (p. 46). His successor, Mr. Hatton, came | 
in upon October 14, 1884, towards the close of an administra- 

tion, and so was in office for only four anda half months. If 
mandamus can ever be successfully brought under legislation | 
as at present, against the head of a Department, it must be 
against one who begins with an incoming administration. 
At all events, the contrary will be a very exceptional case. 


Another question arising under this topic, is as to the 
effect of the act of 1886, ch. 905. 
It is important to consider this statute, only, of course, 


upon the supposition that but for its existence the relator has 


a good cause of action, upon the statutes of 1864, 1866, and 
1883, all or part. 
The question, therefore, now is as to the effect of the act of 


1886 upon claims of the sort that McLean had, supposing 
the same to have been valid at the time of its passage. 
That act, referring to the statutes of 1855, 1866, and 1864 


and to certain readjustments thereunder that had already 


been made, enacts— 


1. An approval of such readjustments as being correct, and 
as final between the parties thereto and the Government. 


29. <A disallowance and bar of all claims in excess thereof 
and of all other claims that had been declared by proper 
officers of the Post Office Department not entitled to read- 


justment under such rule of administration. 


3. That no claim for review should thereafter be consid- 
ered unless presented before January 1, 1887. 


4. That the method above approved should be thereafter 
pursued, and all others prohibited. 


» 
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5. That no suit should be maintainable in any court 
against any officer of the United States, by reason of his 
action in reviewing or refusing to review any application for 
readjustment. 


In considering a statute such as the above, courts carry as 
far as way be an intendment that it does not propose to inter- 
fere with operations of the judicial power, it being of course 
only that sort of power which can decide in invitum upon 
the meaning of any existing contract, including therein such 
contemporary remedial statutes as by constitutional princi- 
ples make part of it. 

It is submitted, therefore, that the statute of 1886 does 
not mean that upon any application to a court which at the 
time of the enactment of the statute of 1866 was a due con- 
stitutional method for procuring a declaration of its mean- 
ing, that court should be bound by the interpretation therein 
given to the act of 1866; but only that in the absence of such 
a judicial declaration, and to quiet whatever apprehensions 
the officers engaged in administering the statute night have, 
either of public or private responsibility, Congress would 
adopt their construction for the future as well as past, and 
would give them whatever advantage there,might be in a 
statutory declaration of personal immunity from any exist- 
ing liability in that connection to private suit. The general 
words “ disallow,” “ bar,” &c., constitute a provisional, ad in- 
terim, rule as to the meaning of a contract, given by the legis- 
lature to the executive until the judiciary could be heard from. 
Incidentally, thereby, the defendant would be rid of the im- 
portunities of such applicants as denied the propriety of its 
rule of action, and these would be referred to the courts for 
any final determination that might be desired. 

By general law the United States acknowledges complete 
liability upon its contracts as the same by judicial methods 
of interpretation muy be defined—it repudiates neither its 
obligations, nor its liability to ordinary remedies thereupon. 


¥ 
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The above special statute, therefore, will not be construed 
as a departure from this wise policy. It does not forbid 
remedies otherwise competent against the United States 
upon the claims in question, and amongst these remedies are 
to be reckoned those brought really against them, but form- 
ally against some one of their officers. 

Upon the whole it is submitted that the context to the 
statute of 1886, furnished by the Constitution and the 
statutes which allow of suits against the United States upon 
their contracts, is quite as strong as that relied upon in the 
long train of decisions ending with Rosenbaum’s case, 120 
U.S., 450, to show that the word “suit” theretn does not 
include the “writ” of mandamus, and more particularly 
that the expression suit against an officer of the United States 
therein contained does not include a writ sued out against 
him as matter of form, in the course of an attempt to obtain 
money from the United States only. 


The question remains, Whether a proper demand has been 
made upon the respondent ? 

The act of 1$83, in order to bring the postmasters in ques- 
tion into direct communication with the Department, required 
that they should personally make written application, signed 
by them, and stating their residence, and that if anything 
were allowed it should be sent directly to them. It appears 
by the record (Exhibit G, folio 66; see Petition, folio 15; 
Answer, folio 27, and Admissions, folio 94) that upon the 
14th of April, 1883, the relator made such application. 
That application has remained upon file ever since, official 
attention having from time to time been called thereto by 
the applicant’s attorney, whose power to represent him in 
this general matter has been on file since 1872, fulio 63. 

It is submitted that the statute required but one such 
“ application,” and that when filed this authorized any subse- 
quent action under that statute which otherwise by law 
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was competent,—amongst other things, such demand by at- 
torney upon any succeeding Postmaster General to proceed, 
&c., as, being refused, would, in a case otherwise fit, war- 
rant a mandamus. | 
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As for a demand, it is to be remarked that the general ad- 
ministration of such claims which has prevailed in the —-> 
Department before and also equally during the incumbency 
of the respondent, might almost have dispensed with any 
necessity of a demand. (Tacey vs. Irwin, 18 Wall., 549.) 
The answer makes no point upon the absence of a demand, 
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although it suggests (folio 29), that the only “application 
was to a preceding Postmaster General. For the rest, it de- 
fends the respondent’s refusal to readjust as asked (1) by the 
rule thereupun derivable from the statute of 1864, &c. (2); by 
the decision of Mr. Gresham; and (3) by the act of 1886, 
passed upon the day that the petition in this case was filed. 

However, the petition alleges (folio 15) a refusal by the re- 
spondent, and this is not denied in the answer. Besides, it — 
is admitted (p. 54,8”) that the demand contained in the 
letter of March 30, 1886, had been made, and that no ac- 
tion was taken thereupon during the four months which 
elapsed until this petition for a mandamus was filed, such 
inaction being explained by the answer (folios 28, 29) to the 
effect that as the only demand made upon the respondent 
by the relator was one based upon an “application” filed 
before a preceding Postmaster General, and asking that the 
decision of the latter should be reviewed and overruled, 
whereas the respondent held it to be no duty of his so to 
review and overrule. 


‘¢ 


Upon the-whole it is, therefore, submitted that— 


1. That the ministerial duty imposed upon the Postmaster 
General by the statutes of 1864, 1866, and 1883 required read- 
justment for cases like that of the relator from one quarter to an- 
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other, each readjustment to be upon the basis of the quarter pre- 
ceding, and to take effect for the quarter following. 


2. That a demand and refusal of such readjustment appear 


upon the record. 


*) 


&o. That the act of 1886 is without effect upon this case. 


H. SPALDING, Attorney. 


S. F. Puixurps, Of Counsel. 
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APPENDIX. 


[It is familiar matter that from the beginning of the Gov- 
ernment down to the year 1854 postmasters were paid by 
commissions allowed by the Postmaster General from quar- 
ter to quarter upon. their quarterly returns of money re- 
ceived for postage, &c., the language thereabout in the vari- 
ous acts being substantially that contained in the act of 
1854 below. These officers were also until 1836 all appointed 
by the Postmaster General; and then (see Ch. 270) the ap- 
: pointment of all whose annual compensation was $1,000 or 
| more was conferred upon the President, and so this bas re- 
mained until now. 

Therefore naturally, at first, postmasters were designated 
deputies, their relation to their chief as regards appoint- 
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r ment, tenure, and pay being like that of the common deputy 
\ sheriff. 
, The act of 1792, Ch. 7 (1 Stat., 252), arranged the compen- 
: ‘sation of postmasters into three grades. By the consolidating 
: act of 1825, Ch. 64 (4 Stat., 106), these were increased to 


four. | 


The statute of 1854 and other subsequent statutes import- 
ant in this connection, and referred to in the preceding argu- 
ment, are as follows: 


1. Statute of 1854, ch. 61 (June 22d; 10 Stat., 298). 


That in place of the compensation now allowed deputy 
postmasters the Postmaster General be, and he is hereby, 
authorized to allow them commissions at the following rates 
on the postage collected at their respective offices in each 
quarter of the year, and in due proportion for any period 
less than a quarter, viz: 
On any sum not exceeding one hundred dollars, sixty per 
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cent.; but any postmaster at whose office the mail is to arrive 
regularly between the hours of nine o’clock at night and five 
o'clock in the morning may be allowed seventy per cent. 
upon the first hundred dollars. 

On any sum over and above one hundred dollars, and not 
exceeding four hundred dollars, fifty per cent. 

On any sum over and above four hundred dollars, but not 
exceeding twenty-four hundred dollars, forty per cent. 

And in all sums over twenty-four hundred dollars fifteen 
per cent. 


|The rest irrelevant here. ] 


2. Statute of 1864, ch. 197 (July 1st; 13 Stat., 335). 


SEcTION 1. That the annual compensation of postmasters 
shall be at a fixed salary in lien of commissions, to be divided 
into five classes, exclusive of the postmaster of the city of New 
York. 

Postmasters of the first class shall receive not more than 
four thousand dollars nor less than three thousand dollars. 

Postmasters of the second class shall receive tess than three 
thousand dollars and not less than two thousand dollars. 

Postmasters of the third class shall receive less than two 
thousand dollars and not less than one thousand dollars. 

Postmasters of the fourth class shall receive less than one 
thousand dollars and not less than one hundred dollars. 

Postmasters of the fifth class shall receive less than one 
hundred dollars. 

The compensation of the postmaster of New York shall 
be six thousand dollars per annum, to take effect on the first 
day of July, eighteen hundred and sixty-four; and the com- 
pensation of postmasters of the several classes aforesaid shall 
be established by the Postmaster General under the rules 
hereinafter provided. 

Whenever the compensation of postmasters of the several 
offices (except the office of New York) for the two consecutive 
years next preceding the first day of July, eighteen hundred 
and sixty-four, shall have amounted to an average annual 
sum not less than three thousand dollars, such offices shall be 
assigned to the first class; whenever it shall have amounted 
to less than three thousand dollars, but not less than two 
thousand dollars, such offices shall be assigned to the second 
class; whenever it shall have amounted to less than two 
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thousand dollars, but not less than one thousand dollars, 
such offices shall be assigned to the third class; whenever it 
shall have amounted to lessthan one thousand dollars, but not 
less than one hundred dollars, such offices shall be assigned 
to the fourth class, and whenever it shall have amounted to 
less than one hundred dollars, such offices shall be assigned 
to the fifth class. 

To offices of the first, second, and third classes shall be sev- 
erally assigned salaries in even hundreds of dollars, as nearly 
as practicable, in amount the same as, but not exceeding, 
the average compensation of the postmasters thereof for the 
two years next preceding; and to offices of the fourth class 
shall be assigned severally salaries in even tens of dollars, as 
nearly as practicable, in amount the same as, but not exceed- 
ing, such average compensation for the two years next preced- 
ing; and to offices of the fijth class shall be severally assigned 
salaries in even dollars, as nearly as practicable, in amount the 
same as, but not exceeding, such average compensation for 
the two years next preceding. 

W henever returns showing the average of annual compen- 
sation of postmasters for the two years next preceding the 
first day of July, eighteen hundred and sixty-four, shall not 
have been received at the Post Office Department at the time 
of adjustment the same may be estimated by the Postmaster 
General for the purpose of adjusting the salaries of post- 
masters herein provided for. 

And it shall be the duty of the Auditor of the Treasury 
for the Post Office Department to obtain from postmasters 
their quarterly accounts, with the vouchers necessary to a 
correct adjust stment thereof, and to report to the Postmaster 
General all failures of postmasters to render such returns 
within a proper period after the close of each quarter. 

Sec. 2. That the Postmaster General! shall review once in 
two years (and in special cases, upon satisfactory representa- 
tion, as much oftener as he may deem expedient) and read- 
just, on the’basis of the preceding section, the salary as- 
signed by him to any office. 

“But any change made in such salary shall not take effect 
until the first day of the quarter next following such order, 
and all orders made assigning or changing salaries shall be 
made in writing and recorded in his journal and certified 
to the aces for the Post Office De partment. 

Sec. 3. That salaries of the first, second, and third classes 
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eighteen hundred and sixty-four, and of the fourth and fifth 
classes at the same time or at thecommencement of a quarter 
as early as practicable thereafter. 

Sec. 4. That at offices which have not been established 
for two years prior to the first of July, eighteen hundred 
and sixty-four, the salary may be adjusted upon a satisfac- 
tory return by the postmaster of the receipts, expenditures, 
and business of his oftice. 


[The rest irrelevant here. | 


3. Statute of 1866, ch. 114 (June 12th; 14 Stat., 59): “An 
Act to Amend the Postal Laws.” 


Sec. 8. That section two of the act entitled “An act to es- 
tablish salaries for postmasters and for other purposes,” ap- 
proved July one, eighteen hundred and sixty-four, be 
amended by adding the following ; 


Provided, That when the quarterly returns of any post- 
master of the third, fourth, or fijth class show that the salary 
allowed is ten per centum less than it would be on the basis 
of commissions under the act of eighteen hundred and fifty- 
four fixing compensation, then the Postmaster General shall 
review and readjust under the provisions of said section. 


[The rest irrelevant here. | 
4. Statute of 1883, ch. 119 (March 3d; 22 Stat., —.) 


That the Postmaster General be, and he is hereby, author- 
ized and directed to readjust the salaries of all postmasters 
and late postmasters of the third, fourth, and fifth classes, 
under the classification provided for in the act of July first, 
eighteen hundred and sixty-four (where salaries have not 
heretofore been readjusted under the terms of section eight 
of the act of June twelfth, eighteen hundred and eighty- 
six), who made sworn returns of receipts and business for re- 
adjustment of salary to the Postmaster General, the First 
Assistant Postmaster General, or the Third Assistant Post- 
master General, or who made quarterly returns in conformity 
to the then existing laws and regulations, showing that the 
salary allowed was ten per centum less than it would have been 
upon the basis of commissions under the act of 1854. 


shall be adjusted to take effect on the first day of July, 
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Such readjustments to be madein accordance with the mode 
presented in section eight of the act of June twelfth, eighteen 
hundred and sixty-six, and to date from the beginning of 
the quarter succeeding that in which such sworn returns of 
receipts and business, or quarterly returns, were made : 

Provided, That every readjustment of salary under this 
act should be upon a written application signed by the post- 
master or late postmaster, or legal representative, entitled 
to said readjustment, and that each payment made shall be 
by warrant or check on the Treasurer or some assistant 
treasurer of the United States, made payable to the order of 
said applicant and forwarded by mail to him at the post 
office within whose delivery he resides, and whose address 
shall be set forth in the application above provided. 


[By the consolidating statute of 1872, ch. 335, June 8th 
(17 Stat., 283), the provisions for readjusting salaries that 
were in force during almost all of J/cLean’s term were, so far 
as here relevant, substantially retained except that the de- 
ficiency which was required was 20, instead of 10, per cent. 
Sec. 82 thereof is as follows: 


“That the salaries of postmasters shall be readjusted by 
the Postmaster General once in two years, and in special 
cases as much oftener as he may deem expedient; and when 
the quarterly returns of any postmaster of the third, fourth 
or fifth class show that the salary allowed is twenty per- 
centum less than it would be on the basis of commission, 
the Postmaster General shall readjust the same.” 

The act of 1874, ch. 456 (18 Stat., 251), entirely changed 
the provisions of readjustment, and the provision now in 


question was dropped. See sections upon pp. 254 and 235. | 


5. Statute of 1886, ch. 903 (Aug. 4; 24 Stat. 307). 


Sec. 8. For compensation of postmasters readjusted be- 
cause of the act of March third, eighteen hundred and 
eighty-three, and to pay the several amounts reported by 
the Auditor of the Treasury for the Post Office Department 
as due and unpaid, payable from deficiency in the postal 
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revenue for eighteen hundred and eighty-three and prior 
years, three hundred and eighty thousand two hundred and 
nine dollars and forty-six cents: 


Provided, That the method of reviewing and readjusting 
the salaries of posimasters and late postmasters of the third, 
fourth, and fifth classes (under the classification of the act of 
July first, eighteen hundred and sixty-four), during the pe- 
riod between July first, eighteen hundred and sixty-four, and 
July first, eighteen hundred and seventy-four, which has 
been practiced in the Post Office Department under and 
since the act of March third, eighteen hundred and eighty- 
three (entitled “An act authorizing and directing the Post- 
master General to readjust the salaries of certain postmasters 
in accordance with the provision of section eight of the act 
of June twelfth, eighteen hundred and sixty-six,”) by which 
all such reviews and readjustments have been made pros- 
pectively for the biennial periods provided for in the said 
act of July first, eighteen hundred and sixty-four, upon the 
basis of the quarterly returns of postmasters during the pre- 
ceding biennial periods, respectively, whenever the salary 
actually paid was ten per centum less in amount than such 
salary should have been if. adjusted correctly upon such re- 
turns by computing what the commissions upon the same 
would have been under the act of June twenty-second, 
eighteen hundred and fifty-four, and averaging the amount 
thereof annually, as directed by the act of July first, eighteen 
hundred and sixty-four, for fixing salaries, is approved and 
ratified as a correct administration of the aforesaid act of 
March third, eighteen hundred and eighty-three, and of all 
other acts applicable thereto; and that the several readjust- 
ments which have been made are ratified as a correct dispo- 
sition of the several claims which have been considered and 
disposed of, and for which this appropriation is made; and 
the several persons to whom amounts have been respectively 
found due are declared the rightful persons entitled to the 
same, and such amounts to be the full sums due upon any 
and all such claims. 

And that all claims in excess thereof, and all other claims 
for readjustment which have been examined and found by 
the proper officers of the Post-Office Department not entitled 
to readjustment within such rule of administration, are dis- 
allowed and barred. 
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That no claim for review or readjustment of any such 
salary shall be hereafter considered unless the same shall be 
presented to the Post-Office Department before the first day 
of January, eighteen hundred and eighty-seven. 

And that in considering all claims not readjusted the 
same method shall be pursued which is hereby approved. 

And any and every different method of readjustment of 
salaries of such postmasters and late postmasters during the 
period between July first, eighteen hundred and sixty-four, 
and July first, eighteen hundred and seventy-four, than is 
herein approved, is hereby prohibited. 

And no action or suit shall be maintainable in any court 
against any officer of the United States by reason of his ac- 
tion in reviewing or refusing to review, or allowing or dis- 
allowing, any application for readjustment of any such 
salary. 

And provided further, That payment of all sums hereby 
appropriated shall be made by warrants or checks, as pro- 
vided by the said act of March third, eighteen hundred and 
eighty-three, payable to the order of and transmitted to the 


persons entitled respectively thereto. 
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The relator is not entitled to the writ of mandamus: 
1. Because the writ can issue against the head of the 


| Department only to compel the performance of a simple 
a. ministerial duty, involving the exercise of no discretion, 


the weighing of no evidence, the determination in a quasi 
judicial capacity of no difficult matters of law or the find- 
ing of no disputed or complicated matters of fact. 

On this narrow ground alone the right of the former 
circuit court of this District to send its writ in such a case 
was held to rest. (Kendall vs. United States, 12 Pet., 524.) 

[n that case the act sought was merely the allowance 
on account of a credit which had been conclusively ad- 
justed and settled by another officer, who had acted under 


authority of an act of Congress. The Postmaster-Gen- 
9487 l 
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eral was entirely without discretion, having no other act 
to perform than merely to enter the credit in the account 
of the relator ; as was said by Mr. Justice Catron in De- 
catur v. Paulding, 14 Pet., 521. 

Mr. Chie { Justice Taney, in the Case last cited, draws 
the distinction between merely ministerial duties and those 
involving the exercise of judgment and discretion. He 
says at page 51): 

[In general, such duties, whether imposed by act 
of Congress or by resolution, are not mere ministerial] 
duties. ‘The head of an Executive Department of 
the Government, in the administration of the various 
and important concerns of his office, is continually 
required to exercise judgment and diserction, He 
must exercise his judgment in expounding the laws and 
resolutions of Congress under which he is from time 
to time required to act. If he doubts, he has a right 
to call on the Attorney-General to assist him with 
his counsel; and it would be difficult to imagine why 
a legal adviser was provided by law for the heads of 
Departments, unless their duties were regarded as ex- 
ecutive, in which judgment and discretion were to be 


exercised, " 
The court could not entertain an appeal from the 
decision of one of the Secretaries, nor revise his judg- 


ment in any case where the law authorized him to 
exercise discretion or judgment. Nor can it by man- 
damus act directly upon the officer and guide and con- 
trol his judgment or discretion in the matters com- 
mitted to his eare in the discharge of his official 
duties, 


In United States v. Guthrie, 17 Howard, d02, it is said: 


Thus it has been ruled, that the only acts to which 
the power of the courts by mandamus extends are 


such as are purely ministerial, and with regard to 
which nothing like judgment or discretion in the per- 


formance ot his duties is left to the officer, but that 
whenever the right of judgment or decision exists in 
him, it is he, and not the courts, who can regulate its 


exercise, 


and clearly of a ministerial character. 
missioner of Pat nis, Z MacArthur, 139 : 
2 MacArthur, 24.) 


Following this rule with clear discrimination, the court 
below has refused all applications for mandamus where the 
object sought was to constrain executive action not merely 
(Hall vy. The Com- 
Ix rel. Bige low, 


In the case at bar the Postmaster-General is not only 


to consider and determine the interpretation 


forth in them, and whether they are true. 
ministerial duty ; 


constantly to exercise. 
sioner. 5 Wall.. 56: 


be constrained here, is not a ministerial duty. 
follows: 


f sundry 


statutes, difficult of construction, to ascertain their mean- 
ing, but he must determine the fact whether quarterly re- 
turns are made such as the law requires, whether they are 
sufficient, whether they show the facts required to be set 
All this is not 
it involves judgment and discretion ; 
the exercise of that power, judicial in its nature and prac- 
tical operation, which executive officers, especially those 
at the heads of Departments or Bureaus are required al- 
United States v. 


: Secretary Vv. MeGarraghan, v Wall., 


Commis- 


The court below has expressly decided in another ease 
that the readjustment of a salary, the very act sought to 


[t held as 


The statutes have assigned certain duties to the 


Postmaster-General for the purpose of regulating the 


salaries of postmasters. He is to ascertain the reve- 
nues of each at intervals of two years or oftener, ac- 


cording to his own judgment, and upon a statement 
of facts to be furnished under oath of the postmaster, ! 
and this is called a readjustment. This cannot be re- . ? 
garded as a were ministerial function. He is called ; 
upon before coming to a conclusion to examine details | 
to criticise the material. upon which he is to act, and “ 
to pronounce a result after surveying the whole, in- ef 


cluding the interests of the Government and the 
rights of the officer, which are involved. Jt isa deli- 
cate and important duty, and implies a much higher ’ 
exercise of discretion than the mere ministerial duty ; | 
of computing figures. ( United States v. Key, 3 Mac- 
Arthur, 328.) 


Seaiiiieeniieea a 


This duty, in a case involving examination of evidence, 
peculiar findings of fact, a highly judicial finding as to the — 
sufficiency of returns, the interpretation of obscure stat- 
utes of doubtful meaning, and even an overruling of the . 
findings of this court in the tormer action between the 
same party and the United States (Ze Lean vs. The United ¢. 


States, 95 U.S. R., 720), is what the court is asked to enforce 


and control by the issuance of a mandamus in this case. 
(See also U.S. ex rel. v. Key, 3 MacArthur, 337.) 


(2) The courts will not send this writ to compel the 


head of a Department to revise and overrule the judgment — - ‘ 


and action of his predecessor, even if that action and judg- 


ment be erroneous. (United States ex rel. vs. Chandler, 
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Secretary of the Navy, 2 Mackey, 527.) 


[In this ease, as the record shows, the claims of this re- 
lator had been considered and decided, and nothing de- 
termined to be due him by one of the predecessors of the 
present Postmaster-General under the act of 1883. 

The rule is settled by a long series of judicial decisions 
and authoritative opinions, that when a claim has onee 
heen considered, and final action taken by one head of ra | 
Department, his successor in office can not open, revise, 
reconsider, or allow the same claim or reverse the former 
action taken thereon. (l’nited States v. Bank: of the Me- 
tropolis, 15 Pet., 401: Attorney-General Toucey, » Op. 
Att’s Gen., 29; Attorney-General Johnson, 5 ¢ p., 240; 
Attorney-General Black, 9 Op., 300 and 387 ; Attorney- 
General Stansbery, 12 Op., 169, 356; Attorney-General 
Hoar, 13 Op., 33 and 226; Attorney-General Akerman, 
13 Op., 387; Attorney-General Bristow, 15 Op., 457; 
Attorney-Gen ral Williams, 14 Op., 2/5. See also Jlli- 
nois v. The United States. 20 C:-Cls. R.. 342: Fred- 
erick v. Jackson, 19 C. Cls. R., 505; Stone v. The United 
States, 2 Wall., 535.) 

In the case at bar the claim had been readjusted and 
nothing found and determined to be due during the term 
of a predecessor. In the usual course of procedure the 
claim had been passed and so disposed of. (Ree., p. 9, 
folios 27, 28, pp. 46 and 47.) The otherclaims from the 
same State had been considered, and such as were found 
entitled to more than had formerly been received were 
reported to the Secretary of the Treasury, to be provided 
for by an act of Congress appropriating money for their 
payment. (Rec., p. 9, f. 27 and 28.) ‘This claim had 
been disallowed—in other words, it had been considered, 
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and according to the rules and procedure the interpreta- , 


tion of the law given, and the regular course in which o4 
such.rules were applied the case was decided adversely to 
the claimant. To reverse the decision of a predecessor ot 
the present Postmaster-General is what is sought to be 
entorced by mandamus in this action. “* 

3. The action which the court is moved to command is 
precisely what Congress has forbidden. The act of 1883 
commanded a readjustment of salaries in certain cases. 
Under that act the claim of this relator had been disal- 
lowed, according to the rule of administration then adopted 
and followed. Then arose the complaint that this rule of : 
administering the law founded upon this interpretation 
was not the proper one—that it was uot giving the claim- 
ants what they claimed or expected. ‘To settle the matter 
finally, and to relieve the Department from the vexation 
and litigation threatened, the act of 1886 was passed. 

That act 

Ratified and confirmed the action of the former Post- 
master-General in determining that nothing was due 
McLean. ; 


Declared the methods of review by which the former 


Postmaster-General reached the conclusion that nothing 


was allowable to McLean, the relator. the correct rule to 


apply in the case. 


Revoked its mandate to the Postmaster-General con- 


tained in the act of June 12, 1866, and its further man- 


date of March 3, 1883, so far as they contravene its later 


direction in the act of 1886. 


The only right the postmaster had under the acts of 


1866 and 1883 was to have the Postmaster-General com- 


ply with the law and review his salary. But Congress 


has interposed and revoked its mandate, out of which the 


of relative right to have such action taken arose, and has 
j forbidden any readjustment except upon the basis and 
' rule by which MeLean was declared to be not entitled to 
} further compensation. 


It is insisted by the relator that the act of August 4, 


a 


1886, is an attempt to take away his vested rights ; that 
it summarily cuts off his rights, as given under the former 
f the sum which 


laws, to have payinent made to him « 


was once due him. 


‘ , . ; F 
( onceding, for the sake of argument, that the construc- 
tion of the law under which the Department has acted 
Was an erroneous one, and that rightly construed and 

| 
applied to this case, the relator would have been entitled 

ms . a : ‘ , 
to some amount in addition to that which he has received. 
still it is respectfully submitted that the act of 1886 is not 

liable to such eriticism. 

‘| Congress in this act merely declares, in effect, that upon 
the claims found due by the Postmaster-General it will 
4 make an appropriation; that on the claims he has not 
. found any amount due it refuses an appropriation. It 


merely debars them trom being certified tO (congress for 
appropriation, and directs the Postmaster-General to take 
no further action upon them. 

The act of 1883 was an act of grace on the part of Con- 
gress. lt merely directed the Postmaster-General «eo do 
what at that time he was not required to do ; that is, to read- 
just these old salaries for certain periods in cases where the 
Postmaster-General who should have made the readjust- 
ment failed or refused to do so. ‘The mandate of the act 


of 1883 was a mere favor to postmasters who had lost 
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their rights by laches—they-had not brought proceedings 
in time, and the appropriations, out of which they might 
at the proper time have been paid, had long since lapsed, 
and the amounts which they should have received could 
only be paid by reappropriation. They could not sue in 
the Court of Claims, because a readjustment was first nec- 
essary. (MeLean v. United States, 95 U.S. ve 790.) 

They could not compel a readjustment by mandamus, 
because, as we insist, such readjustment was not a minis- 
terial act constrainable by that writ ; and the writ would 
not go to compel one head of a Department to open the 
accounts and revise and correct the erroneous decisions or 
allowances of his predecessors. \ United States ea i i, War- 
den v. Chandler, 2 Mackey, 527.) 

So the postmasters were remediless. They were in the 
same attitude of all claimants whose debts were not paid 
while the appropriation therefor was available. Their 
right was to go to Congress and there urge their claims ; 
Congress could provide such method as it saw fit. It could 
adjust the amount itself or it could refer it to some officer 
to make the adjustment. [t did pass the actof 1883. It 
therein directed the readjustment of these old salaries by 
the Postmaster-General. It made no appropriation for 
their payment in that act nor in the general appropriation 
act for that year, leaving them, when readjusted, to be 
treated as all old claims are treated when adjusted, ai- 
lowed to be certified through the Secretary of the Treas- 
ury to Congress to be provided for by appropriation in 
the proper deficiency bill. The act was a mere direction 
to the Postmaster-General to readjust these old claims, to 
ascertain certain facts and results from the documents sup- 


} 
‘ 
. 
é 
) 
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posed to be on file in his Department in order that Con- 
gress might be informed what sum it should appropriate. 

It was competent for Congress, having passed this act 
of 18835, to repeal it, alter it, recall the mandate of it, 
give another, or give none. It might commit the readjast- 
ment to another ofheer or itself assume it. The post- 
master, however just his ancient claim, could not be said to 
have a vested right, @ property right, tu have it adjusted by 
a particular officer, and that right so sacred that Congress 
could not affect it by forbidding that officer to act or 
modifying its former instructions tohim. Congress might 
provide another method of ascertaining what was due. 
This statute of 1886, commanding the Postmaster-Gen- 
eral to proceed in a certain manner in certain cases of 
these claims, and prohibiting him from proceeding In 
others, is, we submit, not open to the criticism of vio- 
lating any constitutional provision or taking away any 
vested right. 

The payment of debts of the United States to individ- 
uals is a matter entirely under the control of Congress. 
It can direct an officer to adjust or state an account or the 
amount due thereon, but no right accrues thereby which 
Congress can not afterwards disregard. It may revoke 
the authority, as it has done in this case, to allow any 
further sum or to reconsider any claim theretofore dis- 
allowed or passed upon, and found to be disallowable, 
whether such decision was right or wrong. 

In De Groot v. United States (5 Wall.. $19) it is held 
that where the head of a Department exceeds his authority, 
Congress may revoke the authority and make other dis- 


position of the case, 


acted under it, Congress can repeal the act, revoke the au- 


LO 


In Gordon v. United States (7 Wall., 188) it is decided 


that an act of Congress referring aclaim against the Goy- 
enment to an officer of one of the executive departments, 
to examine and adjust, does not, even though the claimant 
and the Government act under the statute, and the account 
is examined and adjusted, make the case one of arbitra- 
ment and award in the technical sense of these words, and 
hence a subsequent act repealing the one making the ref- 
erence (the claim not yet being paid) impairs no right 
and is valid. 


The court say : 


The joint resolution of June, 1860, gave the ap- 
pellant a tribunal before which his claim might be 
investigated. The repeal of that resolution only de- 
prived him of that tribunal. /¢ was competent for 
Congress to abolish the tribunal it created for the ad- 
justment of the App llant’s claims, or it might have 
committed them to some other authority. In either 
event the claimant’s right would not have been vio- 
lated, only his remedy for the enforcement of these 
rights would have been taken away or changed. 
The power that created this tribunal could rightfully 
destroy it, unless some rights had acerued which 
were the result of the creation of such tribunal and 
inseparable from it. Here no such rights had _ re- 
sulted from the passage of this resolution. The ap- 
pellant was left where that resolution found him. 
His right to importune Congress for more was not at 
all impaired by its repeal, 


In Chorpenning vs. The United States (94 U.S. R., 397) 


the same rule is held, viz: that where the adjustment of 
a claim is referred to the Postmaster-General, and he has 
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thority, or prohibit any payment from being made under 
such settlement, even out of an appropriation already 
made. 

In the ease at bar, the legislation of Congress in the 
act of 1886 is that such claims as have been adjusted and 
allowed it will pay; suchas have been disallowed it will 
not pay by that method of adjustment and payment ; and 
the right of Conyress to withdraw from the Postmaster- 
General the consideration of these claims or any part of 
them, to forbid his considering them, or forbid his con- 
sidering them except according to such rules as Congress 
might prescribe, is, under the principles of the above de- 
cisions, clear: and under the act of 1886 the Postmaster- 
General is prohibited from further consideration of this 
claim. When, after intrusting the adjustment of these 
old claims to an officer, Congress subsequently withdraws 
them or forbids further action, except upon such rules as 
it may prescribe, courts will not assume that Congress 
does not intend to provide another remedy, or leave the 
parties without right to seek their remedies before Con- 
gress, where all creditors must ultimately go for appro- 
priations to pay them their dues. As was said in the 
Chorpenning case : 

The implication from the repeal of the resolution 
of 1870 (which directed the adjustment and the basis 
thereof) and the prohibition of the act of 1871 (which 
was a prohibition to pay this adjusted claim out of 
moneys already appropriated and available to pay it) 
is clear that Congress did not intend that anything 
more should be paid to the claimant without further 
authority from that body. (94 U.5., 399.) 
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Assuming the readjustment asked for to bea mere min- 
isterial act, what is the ground on which the court below 
could by mandamus constrain the Postmaster-General to 
do it? Simplv because Congress had commanded it. 
But can the court compel it, predicating its power upon 
the mandate of Congress, after that mandate has been re- 
voked by Congress, and instead of a direction to do the 
act there has been a positive command to refrain from 
doing it? 

4. ‘This action of mandamus instituted by this relator 
is prohibited by the act of 1886. The language of the 
act is “and no action or suit shall be maintainable in any 
court against any officer of the United States by reason 
of his action in reviewing or refusing to review, or al- 
lowing or disallowing any application for the readjust- 
ment of any such salary.” (24 Stats., 308.) 

This proceeding for mandamus instituted by this re- 
lator is but an action at law. 

It is now regarded as an action by the party on 
whose relation it is granted. (AWendall vs. Stokes, 3 
How., 100.) | 

It is equally well settled that a mandamus in mod- 
ern practice Is nothing more than an action at law be- 
tween the parties, and is not now regarded as a pre- 
rogative writ. (Aentucky vs. Dennison, 24 How., 97.) 

The fact that the Postmaster-General had been threatened 
with a multitude of suits by some fifteen thousand disap- 
pointed applicants, doubtless moved Congress to enact 
this prohibition from motives of the soundest public 
policy—to prevent the administration of the Department 
from interruption by this legion of dissatisfied claimants. 
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It will be observed by reference to the original petition 
for this writ that it was filed the 4th day of August, 1886, 
and the order to show cause was issued August 6, 1886. 
The act prohibiting the institution of this action took ef- 
fect, by approval, August 4, 1886, and under well settled 
law took effect and was in force the whole of that day. 
(Matthews v. Lane, 7 Wheat., 164,211 ; Lapeyre v. United 
States, 17 Wall., 198; United Statesv. Norton, 97 U.S. R.., 
164.) 

This proceeding was, therefore, instituted after it was 
prohibited by said act, even if it be deemed instituted at 
the time of filing the petition. 

[t is competent for Congress to pass such a law. 

[t is no answer to this to say that it interferes 
with the validity of contracts, for no provision of the 
Constitution prohibits Congress from doing this, as 
it does the States, and where the question of the 
power of Congress arises , it does not de- 
pend upon the incidental effect of its exercise on con- 
tracts, but on the existence of the power itself. 

That an act passed after the event, which in effect 
ratifies what has been done, and declares that no 
suit shall be sustained against the party acting under 
edlor of authority, is valid so far as Congress could 
have conferred such authority before admits of no 
reasonable doubt. These are ordinary acts of In- 
demnity passed by all Governments when the occa- 
sion requires it. (Jitchell v. Clark, 110 U.S. R., 633.) 


If. 


The foregoing has been urged on the assumption that 
going 2 


the relator’s position is correct. that Postmaster-Genera! 


(gresham in his interpretation of the act of 1883 and the 
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preceding legislation, under the advice of Attorney-Gen- 


eral Brewster, failed to apply the proper rule of readjust- 


ment. 


It is further respectfully insisted by the Postmaster- 


General that the mandamus should not issue—even should 


the foregoing not be deemed sufficient ground for its 


repeal—for the reasons set forth in the opinions of At- 


torney-General Brewster, which are part of the record in 
this ease, in which he painstakingly construed these sev- 
eral statutes and advised the Postmaster-General how to 
proceed in readjustment. 

The Department was urged to adopt various interpre- 
tations of these statutes. Briefly stated, the different posi- 
tions urged were: : 

i. That the effect of the acts of 1866 and 1883 was 
to require a review of each quarter’s return and the pay- m4 
ment of salary therefor retrospectively, on the basis of the 
act of 1854, when it appeared that the postmaster would 
be the gainer thereby by so much as 10 per cent. ’ 

This ‘position is manifestly untenable, as under the pro- 
viso of 1866 the salaries were to be readjusted prospec- 
tively. ‘The act of 1883 expressly precluded such a con- 


struction, as it required the readjustment to take effect 


prospectively. 


This court so interpreted the law in the former action 
‘ by McLean (see 96 U.S. R., 720). 
2. It was contended that the acts of 1866 and 1883 re- 


quired a review of the returns for each quarter, and a re- 


adjustment of the salary for the next quarter upon the 


basis of the receipts for the preceding quarter. The able 


reasoning of Judge Gresham while Postmaster-General and 
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Attorney-General Brewster in their opinions, we must rely 
upon to fully meet this construction of the statutes. 

3. Another view urged upon the Department was that 
the salary of a postmaster should be readjusted whenever 
the returns for eight preceding quarters, irrespective of 
biennial periods, showed that he had received asalary which 
was 10 per cent. less than it would have been had it been 
readjusted upon the commission basis of 1854. In other 
words, whenever quarterly returns for eight quarters 
showed such result, there should be a readjustment, and 
the salary fixed for two succeeding years on that basis ; 
and then when the return for the next quarter after such 
readjustment took effect came in, if the then eight preced- 
ing returns showed that the salary as then fixed was 10 
per cent. less than the same would have been upon com- 
parison of those last eight returns with the commission 
basis for the same period, then a new readjustment must 
be made and the salary fixed for two years on the basis 
shown by such retrospect of eight returns, thus maintain- 
ing, as Attorney-General Brewster remarks, “the farce of 
a biennial salary readjusted quarterly.” | 

This construction, it is respectfully submitted, is not the 
one that best consists with the legislative intent. 

4, The construction placed upon these acts by Post- 
master-General Gresham, as advised by Attorney-General 
Brewster, was this: That the readjustments made at reg- 
ular biennial periods, during the time that these acts of 
1864, as amended by the act of 1866, were operative, 
should be reviewed, and in such review comparison should 
be made between the average annual compensation actu- 
ally received during the preceding two years and what it 
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commissions under the act of 1864; and if it appear that 
the salary actually received was 10 per cent. less than it 
would have been if commissions had been paid, then that 
the readjustment for the next biennial period, should be 
predicated upon the commission basis of the preceding 
two years. Applying that rule, it will be found that the 
relator in this case is entitled to no readjustment, as the 
Department has determined. 

|. Because there are not eight consecutive sworn quar- 
terly returns, on which to base a readjustment. It has 
been ruled and held, as a rule of administration in the 
Department at all times, under the opinion of the Attor- 
ney-General, that where eight sworn returns were not 
found on file no readjustment could be made under the 
act of 1883. In this case, as appears by the record, there 
were not erght sworn returns on file. (See p. 54, f. 93, of 
Rec. ) 

The post-office prior to the time when McLean took 
charge was named Doyle. Its sfte was changed, and its 
name was changed from Doyle to Florence on the 13th 
March, 1871. (See p. 54, f. 93, of the Rec.) 

lt will be seen from the record that the biennial salary 
for the period from July 1, 1870, to June 30, 1872— 
which covered the period in which the relator seryved—was 
properly fixed at $7.00. This is shown by Exhibit E, on 
page 43 of the record. The average annual compensation 
for the preceding biennial period had been $6.99, or for 
the two years $13.98, as shown in the exhibit. Whether 
the establishment of the post-office at Florence be deemed 


the creation of a new office or is to be deemed merely the 


would have been had it been readjusted on the basis of 


continuance of the office at Doyle, the result is the same. 
There were not eight sworn returns on which to base a 
readjustment, at any time during the period for which this 
claim is made. So, whether the readjustments were to be 


made for the regular biennial periods, or whenever inter- 


mediately eight quarterly returns showed that the post- 


master had received 10 per cent. less than he would have 
received had the commission basis been applied, this post- 
master could claim no readjustment. 
A. H. GARLAND, 
ittorn y- General. 
Ropr. A. HOWARD, 
Assistant . ittorney- Ge neral. 
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the salary actually received was 10 per cent. less than it 

would have been if commissions had been paid, then that 

the readjustment for the next biennial period, should be 

predicated upon the commission basis of the preceding 

two years. Applying that rule, it will be found that the 

relator in this case is entitled to no readjustment, as the | 
Department has determined. 

1. Because there are not eight consecutive sworn quar- 
terly returns, on which to base a readjustment. It has 
been ruled and held, as a rule of administration in the 
Department at all times, under the opinion of the Attor- 
ney-General, that where eight sworn returns were not 
found on file no readjustment could be made under the 
act of 1883. In this case, as appears by the record, there 
were not eight sworn returns on file. (See p. 54, f. 93, of 
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[t will be seen from the record that the biennial salary 


for the period from July 1, 1870, to June 30, 1872— 


which covered the period in which the relator served—was 


properly fixed at $7.00. This is shown by Exhibit E, on 


page 43 of the record. ‘The average annual compensation 


for the preceding biennial period had been $6.99, or for 


the two years $13.98, as shown in the exhibit. Whether 


the establishment of the post-office at Florence be deemed 


the creation of a new office or is to be deemed merely the 


continuance of the office at Doyle, the result is the same. 
There were not eight sworn returns on which to base a 


readjustment, at any time during the period for which this 


‘i claim is made. So, whether the readjustments were to be 
made for the regular biennial periods, or whenever inter- 
mediately eight quarterly returns showed that the post- 
master had received 10 per cent. less than he would have 

| received had the commission basis been applied, this post- 
master could claim no readjustment. 
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